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PKEFACE. 


This  yolame  contains  reports  of  Trials  between  the  years  1831  and  1840. 

In  the  preparation  of  this  volnme  the  oditor  has  received  veiy  great  asaistanco 
from  Mr.  S.  G.  Lushington,  Barrister-at-Law. 

The  portrait  of  Lord  Denman  is  {torn  a  picture  in  the  possession  of  the  Hon.  Mr. 
Justice  Denman.  The  plans  are  from  papers  in  the  possession  of  the  Solicitor  of  the 
Treasury. 

To  this  volume  applies  the  remark  made  in  the  Prefaces  to  earlier  volumes :  "  The 
Committee  are  in  no  way  responsible  for  the  statements  contained  in  any  of  the  cases ; 
and  they  were  not,  in  their  choice  of  trials  to  bo  printed  in  full,  guided  by  any 
opinion  which  they  might  entertain  as  to  the  conclusions  arrived  at  by  either  judge 
or  jury  on  any  occasion." 

May,  1891. 
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Charge  of  Tindal,  C.J.,  to  the  Grakd  Jury  at  Bbistot^ 
Opening  of  the  Special  Commission  at  Bristol  on  January  2, 1838. 
Charge  to  the  Grand  Jury  by  Tindal,  C.J.    (Reported  in  5  C.  &  P. 
254.) 

Bj  Tindal,  C.J.  in  bis  charge  to  the  Gnuid  Jury — 

It  if  the  duty  of  everj  penon  to  sappress  a  riot  bj  eyerj  means  in  his  power. 

In  this  respeet  there  is  no  distinction  between  the  soldier  and  the  private  indiTidoaL 

Brery  sheriff,  magistrate,  constable,  and  peace  officer  has  authority  to  command  every  other 
«vbject  of  the  Crown  to  assist  him  in  the  undertaking,  and  every  man  is  bound,  when  called  npon» 
to  obey  the  call. 

Under  7  &  8  Geo.  4.  c.  30.  s.  8  (now  24  &  25  Vict.  c.  97.  s.  11),  a  person  taking  part  in  a  riotous 
assembly  at  the  time  when  the  act  of  demolishing  a  house  b^uis,  comes  within  the  description 
of  the  offence,  and  is  liable  to  punishment  although  he  did  not  actually  assist  in  the  demolition. 

Under  7  &  8  Geo.  4.  c.  80.  s.  2  (now  24  h  25  Vict.  o.  97.  s.  8),  it  is  not  necessary  to  show 
■llwill  a^^ainst  the  person  whose  property  is  destroyed,  but  the  act  is  malicious  in  law  if  it 
necessarily  injures  such  person  and  is  done  wilfully. 

If  a  person  aiding  the  civil  power  in  clearing  the  streets  after  proclamation  made  under  the 
Biot  Act  kills  a  person  by  a  pistol  shot,  and  if  he  has  discharged  the  pistol  carelessly  and 
negligently,  he  is  guilty  of  manslaughter,  bat  if  he  has  discharged  it  in  the  fair  and  honest 
execution  of  his  duty  when  the  mob  were  resisting,  the  homicide  is  not  criminal. 


On  the  29th,  dOth,  and  Slst  October, 
1831,  a  riot  took  place  at  Bristol  as  herein- 
after described. 

On  Monday  the  2nd  of  January  1832 
the  Special  Uommission  for  the  trial  of 
prisoners  concerned  in  the  riots  at  Bris- 
tol was  opened  there  by  Tikdal,  C.J.» 
BosAKQUET,  J.,  and  Taukton,  J. 

Tdtoal,  G.  J.,  charged  the  grand  jnry  as 
follows  (a): — 

Gfentlemen,  we  are  assembled  on  the 
present  occasion,  by  Tirtue  of  the  Special 
Commission  of  His  Majesty,  for  the  pur- 
pose of  inquiring  into,  hearing,  and  deter- 
mining, certain  charges  of  no  ordinary 
stamp  and  character,  K)unded  upon  acts  of 
tumultuous  outrage,  violence,  and  rapine, 
which  hare  recently  taken  place  in  this  city. 

This  proceeding  His  Mi^'esty,  out  of 
his  paternal  solicitude,  has  thought  fit  to 
institute,  rather  than  to  leave  the  investi- 
gation and  punishment  of  such  charges  to 
the  ordinary  course  and  stated  periods  of 
the  judicature  within  this  city ;  for  in  the 
case  of  offences  at  once  so  alarming  to  the 
publio  tranquillity,  and  so  dangerous  to 
the  property  and  safety  of  individuals,  it 
is  of  the  first  importance  to  make  it 
known  to  all  that  inquiry  and  punish- 
ment follow  close  upon  the  commission  of 
crime,  in  order  that  the  wicked  and  ill- 
disposed  may  he  deterred  by  th^  dread  of 
the  law  from  engaging  in  similar  enor- 
mities, whilst  the  peaceable  and  indus- 
trious may  look  up  to  it  with  gratitude 
4uid  affection  for  the  safeguard  which  it 
extends  over  their  persons  and  property. 


(a)  From  a  printed  copy  of  the  charge  in  the 
jNipers  of  Solicitor  of  the  Treasory,  No.  1268. 
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But  it  forms,  perhaps,  a  still  stronger 
reason  for  an  early  tnal  of  these  charges, 
that,  where  so  large  a  number  of  persons 
as  that  contaiaed  in  the  calendar  have 
been  placed  in  confinement,  the  speediest 
means  should  be  adopted  to  set  at  large 
the  innocent,  whoever  they  may  be,  and 
to  restore  them  to  the  peaceful  and  honest 
exercise  of  their  daily  callings. 

Gentlemen,  I  am  unable,  from  any  in- 
formation which  has  been  placed  before 
us,  to  assign  the  cause  or  to  trace  the 
exact  origin  of  those  enormities  which  you 
are  now  called  upon  to  investigate.  It 
appears,  however,  that  a  few  hours  before 
they  were  committed  a  riotous  and  tumul- 
tuary assemblage  of  the  people  gathered 
itself  together  with  an  object  and  for  a  pnr- 
pose  which  no  honest  man  or  well-wisher 
to  the  laws  of  his  country  can  sufficiently 
reprobate — I  mean  the  open  and  avowed 
purpose  of  treating  with  msult  and  indig- 
nity, if  not  with  personal  violence,  a 
gentleman  placed  in  a  high  judicial  sta- 
tion, bearing  the  authori^  of  his  Sove- 
reign in  the  administration  of  the  criminal 
law  within  this  city,  and  during  part  of 
the  verv  time  engaged  in  the  actual  exer- 
cise of  his  judicial  function8.(a) 

Gkntlemen,  it  is  to  be  collected  from 
the  depositions  which  I  have  seen  that  the 
outrages  which  will  form  the  immediate 
subject  of  your  inquiry  commenced  at 
about  the  time  of  dusk,  on  Saturday  even* 
ing,  the  29th  October  last,  and  continued, 
with  short  intermission,  until  four  o'clock 
on  the  Monday  momine,  when,  after  the 
Biot  Act  had  been  read,  and  the  persons 
assembled,  notwithstanding   the    proola- 


(a)  Sir  Charies  Wetherell,  Recorder  of  Bristol. 
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mation,  had  reftiBed  for  more  than  an  boor 
to  disperse  themselyeB,  the'  farther  pro- 
gress of  the  riot  was  arrested,  and  the 
tamnlt  entirelj  suppressed,  by  the  Tigour 
and  energy  of  the  military,  called  in  to 
the  aid  of  uie  ciyil  magistrate. 

Iporpoeely  abstain  from  a  minute  deserip- 
tion  of  the  terror  occasioned  to  indiyiduals, 
and  of  the  outrages  which  took  place  in 
that  interval  against  property,  botn  public 
and  private.  Such  aescription  would  be 
unnecessary  to  make  you  understand  the 
appbcation  of  the  law  to  the  facts  as  they 
will  appear  before  you  in  evidence — ^the 
chief  object  which  I  have  now  in  view ;  and 
it  would  have  the  unavoidable  consequence 
of  depriving  you  of  that  calm  judgment 
which  it  is  your  duty  to  bring  to  the  pre- 
sent investigation,  where,  on  the  one 
hand,  the  safe^  and  well-being  of  the 
community,  and,  on  the  other,  ttie  lives 
and  liberty  of  the  accused,  depend  so 
materially  upon  your  decision. 

It  is  no  part  of  my  duty  on  the  pre- 
sent occasion  to  consider  whether  the 
acts  of  outrage  and  rapine  which  after- 
wards ensued  were  caused  by  the  riotous 
proceedings  which  occurred  at  an  ear- 
lier part  of  the  day ;  or  whether  wicked 
and  aesigning  men,  taking  advantage  of 
the  state  of  excitement  in  which  the 
people  already  were,  availed  themselves 
of  it  to  effect  their  own  purposes  of  de- 
struction and  plunder.  It  may,  however, 
be  safely  concluded  that,  if  the  excitement 
which  led  to  the  defiance  of  the  law  at  the 
earlier  part  of  the  day  had  never  existed, 
the  weightier  crimes^sabsequently  commit- 
ted by  the  populace,  would  not  have  taken 
place  ;  and  it  is  precisely  for  this  reason 
that  the  law  of  England  hath  at  all  times 
held  in  the  greatest  abhorrence  riotous 
and  tumultuary  assemblages  of  the  people. 
No  man  can  foresee  at  tiie  commence- 
ment what  course  they  will  take,  or  what 
consequences  will  ensue.  Though  oases 
may  occur  in  which  the  object  of  such 
assemblies  is  at  first  defined  and  moderate, 
they  rapidly  enlarge  their  power  of  mis- 
chief ;  and  from  the  natural  effect  of  the 
excitement  and  ferment  inseparable  from 
the  collection  of  multitudes  in  one  mass, 
the  original  design  is  quickly  lost  sight 
of,  and  men  hurry  on  to  the  commission 
of  crimes  which,  at  their  first  meeting, 
they  never  contemplated.  The  beginning 
of  tumult  is  like  the  letting  out  of  water ; 
if  not  stopped  at  first,  it  becomes  difficult 
to  do  so  afterwards ;  it  rises  and  increases, 
nntil  it  overwhelms  the  fairest  and  the 
most  valuable  works  of  man. 

Gentlemen,  it  has  been  well  said,  that  the 
nse  of  the  law  consiste,  first,  in  preserving 
men's  persons  from  death  and  violence; 
next,  in  securing  to  them  the  free  enjoyment 
of  tJieir  property.  And  although  eveiy 
■ingle  act  of  violence,  and  each  individual 


breach  of  tiie  law,  tends  to  connteraot  and 
destroy  this  ito  primary  use  and  object, 
yet  do  general  risings  and  tumultuary 
meetings  of  the  people,  in  a  more  especial 
and  particular  manner,  produce  this  effect, 
— not  only  removing  all  security,  both  from 
the  persons  and  proporty  of  men,  bat  for 
the  time  putting  down  ihe  law  itself,  and 
daring  to  usurp  ito  place. 

The  law  of  England  hath,  accordingly, 
in  proportion  to  the  danger  which  it  at- 
taches to  riotous  and  <usorderly  meet- 
ings of  the  people,  made  ample  provision 
for  preventing  such  offences,  ana  for  the 
prompt  and  effectual  suppression  of  them 
whenever  they  arise.  And  I  think  it  may 
not  be  unsuitable  to  the  present  occasion, 
if  I  proceed  to  call  your  attention,  with 
some  degree  of  detail,  to  the  various  pro- 
visions of  the  law  for  carrying  that  purpose 
into  effect. 

In  the  first  place,  by  the  Common  Law, 
every  private  person  majr  lawfully  endea- 
vour, of  his  own  authority,  and  without 
any  warrant  or  sanction  of  the  magistrate, 
to  suppress  a  riot  by  every  means  in  his 
power.  He  may  disperse,  or  assist  in  dis- 
persing, those  who  are  assembled;  he 
may  stay  those  who  are  engaged  in  it 
from  executing  their  purpose;  he  may 
stop  and  prevent  others  whom  he  shall  see 
coming  up  from  joining  the  rest ;  and 
not  only  has  he  the  authority,  but  it  is  hia 
boonden  duty,  as  a  good  subject  of  the 
King,  to  perform  this  to  the  utmost  of  his 
ability,  if  the  riot  be  general  and  dan- 
gerous, he  may  arm  himself  against  the 
evildoers,  to  keep  the  peace.  Such  was 
the  opinion  of  all  the  judges  of  England,  in 
the  time  of  Queen  EliMoheth,  in  a  case 
called  "  The  Case  of  Armes/'  {Popham*9 
Rep.  121),  although  the  judges  add  that 
it  would — 

«  be  more  diiereet  for  every  one  in  sach  a  ease 
to  attend  and  be  assistant  to  the  justices, 
sherifb,  or  other  ministers  of  the  King,  in  the 
doing  of  it,'' 

It  would  undoubtedly  be  more  advisable 
so  to  do ;  for  the  presence  and  authority 
of  the  magistrate  would  restrain  the  pro- 
ceeding to  such  extremities,  until  the  oan-' 
ger  was  sufficientlv  immediate,  or  until 
some  felony  was  eitner  committed,  or  could 
not  be  prevented  without  recourse  to  arms ; 
and  at  all  evento,  the  assistance  given  by 
men  who  act  in  subordination  and  concert 
with  the  civil  magistrate,  wiU  be  more  efi^- 
toal  to  attain  the  object  proposed,  than  any 
efforts,  however  well  intended,  of  separated 
and  disunited  individuals.  But  if  the 
occasion  demands  immediate  action,  and 
no  opportunity  is  given  for  procuring  the 
advice  or  sanction  of  the  magistrate,  it  is 
the  duty  of  every  subject  to  act  for  himself, 
and  upon  his  own  responsibility,  in  sup- 
pressing a  riotous  and  tamultuous  assem- 
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bly ;  and  he  may  be  aasared  tiiat  whatever 
is  nonestly  done  b^  him  in  the  eccecntion 
of  that  object  will  be  Btipported  and 
justified  hy  the  Common  Law. (a) 

And,  whilst  I  am  stating  the  obligation 
imposed  by  the  law  on  every  sabject  of  the 
realm,  I  wish  to  observe  that  the  law 
acknowledges  no  distinction  in  this  respect 
between  the  soldier  and  the  private  in- 
dividual. The  soldier  is  still  a  citisen, 
lying  under  the  same  obli^tion,  and  in- 
vested with  the  same  anthonty,  to  preserve 
the  peace  of  the  King,  as  any  other  sab- 
ject.(5)  If  the  one  is  bonnd  to  attend  the 
call  of  the  civil  magistrate,  so  also  is  the 
other ;  if  the  one  may  interfere  for  that 
purpose,  when  the  occasion  demands  it, 
without  the  requisition  of  the  magistrate, 
so  may  the  other  too ;  if  the  one  may  em- 
ploy arms  for  that  purpose,  when  arms  are 
necessary,  the  soldier  may  do  the  same. 
Undoubtedly,  the  same  exercise  of  discre- 
tion which  re<}uire8  the  private  subject  to 
act  in  subordination  to  and  in  aid  of  the 
maffistrate,  rather  than  upon  his  own 
auwority,  before  recourse  is  had  to  arms, 
ought  to  operate  in  a  still  stronger  degree 
with  a  military  force.  But  where  the 
danger  is  pressmg  and  immediate,  where 
a  fuony  has  actually  been  committed,  or 
cannot  otherwise  be  prevented,  and  firom 
the  circumstances  of  the  case  no  opporr 
tunity  is  offered  of  obtaining  a  requisition 
from  the  proper  authorities,  the  military 
subjects  (^  tne  King,  like  his  civil  sub- 
jects, not  only  may,  but  are  bound,  to 
do  their  utmost,  of  their  own  authority, 
to  prevent  the  perpetration  of  outrage, 
to  put  down  riot  and  tumult,  and  to  pre- 
serve the  lives  and  property  of  the  people. 

Gentlemen,  still  further,  by  the  Common 
Law,  not  only  is  each  private  subject  bound 
to  exert  himself  to  the  utmost,  but  evei^ 
sheriff,  constable,  and  other  peace  officer  is 
called  upon  to  do  all  that  in  them  lies  for  the 
suppression  of  riot,  and  each  has  authority 
to  oommand  all  other  subjects  of  the  King 
to  assist  ihem  in  that  undertaking.  By 
an  early  statute,  which  is  still  in  force 
(the  13  Hen.  4.  c.  7.),  any  two  justices, 
together  with  the  sheriff  or  und^-sheriff 
of  the  county,  shall  come  with  the  power 
of  the  county,  if  need  be,  to  arrest  any 
rioters,  and  shall  arrest  them ;  and  they 
have  power  to  record  that  which  they  see 
done  in  their  presence  against  the  law, 
by  which  record  the  offenders  shall  be 
convicted,  and  may  afterwards  be  brought 
to  pimislunent.  And  here  I  most  dis- 
tinctly observe  that  it  is  not  left  to  the 


(a)  This  passase  a  cited  with  approval  by 
Willes,  J.,  in  dehvering  the  judgment  of  the 
"Ereheqa&f  Chamber  in  Philips  v.  Eyre,  L.B.  6 
03.,  p.  15. 

(6)  See  1  8t  Tr.  N^.  1176. 


choice  or  will  of  the  subject,  as  some  have 
erroneouslv  supposed,  to  attend  or  not  to 
the  call  of  the  magistrate,  as  they  think 
proper;  but  every  man  is  bound,  when 
called  upon,  under  pain  of  fine  and  im- 
prisonment, to  yield  a  ready  and  implicit 
obedience  to  the  call  of  the  magistrate, 
and  to  do  his  utmost  in  assisting  him  to 
suppress  any  tumultuous  assembly ;  for  in 
the  succeeding  reign  another  statute  was 
passed,  which  enacts  that  the  King's 

«  liege  people,  being  soffloient  to  travel  in  the 
eonntiee  where  such  routs,  assembliei,  or  riots 
be,  shall  be  assistant  to  the  jnstices,  commis- 
sioners, sheriffs,  and  other  officers  upon  reason- 
able waming," 

to  ride  with  them  in  aid  to  resist  such 
riots,  routs,  and  assemblies,  on  pain  of 
imprisonment  and  to  miJEe  fine  and  ran- 
som to  the  King,  (a)  Li  the  explanation 
of  which  statute,  JDaUon,  an  early  writer 
of  considerable  authority,  declares — 
"  that  the  justices  and  sheriff  may  command, 
and  ought  to  have,  the  aid  and  attendance  of 
all  kni|i;hts,  gentlemen,  yeomen,  husbandmen, 
labourers,  tradesmen,  servants,  and  apprentices, 
and  of  all  other  persons  being  above  tbe  age  of 
fifteen  years,  and  able  to  traveL'Xfr) 

Li  later  times  the  course  has  been  for 
the  maffistrate,  on  occasions  of  actual 
riot  ana  confusion,  to  call  in  the  aid  of 
such  persons  as  he  thought  necessary, 
and  to  swear  them  as  special  constables. 
And  in  order  to  prevent  any  doubt,  if 
doubt  could  exist,  as  to  his  power  to  com- 
mand their  assistance  by  way  of  precaution, 
the  statute  1  Oeo.  4.  c.  37.,  and  since  that 
has  been  repealed  by  the  still  more  recent 
Act  of  1  &  2  TTtZI.  4.  c.  41.,  the  statute  last 
referred  to  has  invested  the  magistrate 
with  that  power  in  direct  and  express 
terms,  when  tumult,  riot,  or  felony  was 
only  likely  to  take  place,  or  might  rea- 
sonably be  apprehended.(c)  Again,  that 
this  call  of  the  magistrate  is  compulsory, 
and  not  left  to  the  choice  of  the  party  to 
obey  or  not,  appears  from  the  express 
enactment  in  the  latter  Act,  that,  if  he  dis- 
obevs,  unless  legsdlv  exempted,  he  is  liable 
to  the  penalties  ana  punishments  therein 
8pecified.(d) 

But  the  most  important  provision  of  the 
law  for  the  suppression  of  riots  is  to  be 
found  in  the  statute  1  Oeo.  1.  st.  2.  c.  5.,  by 
which  it  is  enacted, — 

«  that  if  any  persons  to  the  number  of  twelve 
or  more,  being  unlawfully,  riotously,  and  tumnl- 
tuously  assembled  together  to  the  disturbanoe 
of  the  public  peace,  sc,  and  being  required  or 


(a)  2  Hen.  5.  st  1.  e.  8. 
(6)  The  reference  appears  to  be  to  Dalton's 
Country  Justice,  c.  82. 
(c)  s.  1. 
((0  8.  8.    See  2  &  8  WiU.  4.  e.  108. 
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commanded  by  any  one  or  more  justice  or  jas- 
tices  of  the  peace,  or  by  the  aheriff,  &c.,  by  pro- 
clamation to  be  made  in  the  King's  name,  in 
the  form  herein-after  directed,  to  disperse  them- 
selves, and  peaceably  to  depart  to  their  habita- 
tions, or  to  their  lawful  business,  shall,  to  the 
number  of  twelve  or  more  (notwithstanding 
such  proclamation  made),  unlawftdly,  riotously, 
and  tnmultuously  remain  or  continue  together 
by  the  space  of  one  hour  after  such  command 
or  request  made  by  proclamation,  then  such  con- 
tinuing together  to  the  number  of  twelve  or 
more,  after  such  command  or  request  made  by 
proclamation,  shall  be  adjudged  felony,  and  the 
offenders  shall  sufier  death  as  felons." 

Snch  are  the  different  proYisions  of  the 
law  of  England  for  the  patting  down  of 
tamnltaary  meetings;  and  it  is  not  too 
much  to  affirm  that,  if  the  means  pro- 
vided by  the  law  are  promptly  and  judi- 
cially enforced  by  the  magistrate,  and 
honestly  seconded  by  the  co-operation  of 
his  fellow  subjects,  very  few  and  rare 
would  be  the  instances  in  which  tumultuous 
assemblages  of  the  people  would  be  able 
to  hold  defiance  to  the  laws. 

(Gentlemen,  before  I  proceed  to  the  consi- 
deration of  the  cases  in  the  calendar,  let  me 
impress  on  the  attention  of  all  those  who, 
from  idleness,  curiosity,  or  mere  thought- 
lessness, suffer  themselves  to  form  part 
.of  a  riotous  and  disorderly  meeting,  that 
they  subject  themselves,  unconsciously,  to 
the  oUmger  of  punishment  for  crimes 
-which  they  never  contemplated ;  for 
where  many  are  collected  together  in  the 
prosecution  of  an  illegal  object,  it  is  ofben 
impossible  to  discriminate  between  the 
active  and  unoffending  part  of  the  mob. 
It  requires  evidence  on  the  part  of  the 
accused,  which  i^ey  may  not  be  able  to 
produce,  in  order  to  defend  themselves 
.against  the  charge  of  participation  in  the 
guilt  of  others.  The  only  safe  course  for 
we  peaceable  and  well-disposed,  on  all 
occasions  of  popular  tumult,  is  this  ;  to  lend 
their  ready  aid  to  assist  the  magistrate  in 
suppressing  it,  or,  at  all  events,  forthwith 
to  separate  themselves  from  the  others. 

One  class  of  cases  likely  to  come  be- 
fore vou,  will  be  founded  upon  the  statute 
7  &  8  Geo,  4.  c.  30.  s.  8,  by  which  it  is 
enacted, — 

*'  that  if  any  persons  riotously  and  tnmultuously 
assembled  together,  to  the  disturbance  of  the 
public  peace,  shall  unlawfully,  and  with  force, 
demolish,  pull  down,  or  destroy,  or  beffin  to 
demolish,  pull  down,  or  destroy,  '&c.,  any  house, 
stable,  coach-house,  out-house,  warehouse,  office, 
shop,  mill,  &c.,  every  such  offender  shall  be 
guilty  of  felony,  and  being  convicted  thereof, 
shall  suffer  death  as  a  felon."(a) 

In  cases  of  this  description,  you  will  con- 
sider whether  the  individual  charged  was 
one  of  the  persons  constituting  a  riotous 

(a)  See  24  &  95  Viet  e.  97.  f.  11. 


assemblage  which  was  effecting  the  de- 
struction of  the  building.  If  he  farmed 
part  of  such  riotous  aosembly  at  the  time 
the  act  of  demolition  commenced,  or  if  he 
wilfully  joined  such  riotous  assembly,  so 
as  to  co-operate  with  them  whilst  the  act 
of  demolition  was  going  on,  and  before  it 
was  completed,  in  either  caae  he  comes 
within  the  description  of  the  offence,  and 
within  the  penalties  imposed  by  the  Act, 
although  he  may  not  have  bcjen  a  person 
who  actually  assisted  with  his  own  hand 
in  the  demolition  of  the  building. 

But  the  more  numerous  class  of  cases 
seems  to  be  that  which  is  founded  upon 
the  2nd  section  of  the  same  statute,  by 
which  it  is  enacted, — 
*'  that  if  any  person  shall  unlawfully  and  mali- 
ciously set  fire  to,  &c.,  any  house  (or  other 
building  mentioned  above),  whether  the  same 
or  any  of  them  respectively  shall  then  shall  be  in 
the  possession  of  ihe  offender,  or  in  that  of  any 
other  person,  with  intent  thereby  to  injure  or 
defraud  any  person,  every  such  offendii  shall 
be  guilty  of  felony,  and  being  convicted  thereof, 
shii&  suffer  death  as  a  felon.'*(a) 

In  this  offence  you  will  perceive  it  is 
no  constituent  part  of  the  descriptions 
in  the  statute,  that  the  party  charged 
should  form  one  of  a  tumultuous  or  riotous 
assemblage  for  the  disturbance  of  the 
public  peace ;  it  is  an  offence  that  may  be 
committed  by  a  single  individnaL  You 
will,  therefore,  in  tnese  cases,  inquire, 
first,  whether  the  party  set  fire  to  the 
building  himself.  In  such  case,  no  doubt 
of  his  guilt  can  exist;  and  if  the  proof 
falls  short  of  this,  you  will  then  consider 
whether  he  was  jointly  engaged  in  the 
prosecation  of  the  same  object  with  those 
who  committed  the  offence.  If,  by  his 
word  or  gesture,  he  incited  others  to 
commit  the  felony,  or  if  he  was  so  near 
the  spot  at  the  time  that  he,  by  his  pre- 
sence, wilfully  aided  and  assisted  them  in 
the  perpetration  of  the  crime,  in  either 
of  these  cases  the  felony  is  complete, 
without  any  actual  manual  share  m  its 
commission.  And  where  the  statute  directs 
that,  to  complete  the  offence,  it  must  have 
been  done  with  intent  to  injure  or  defraud 
any  person,  there  is  no  occasion  that  any 
malice  or  ill-will  should  subsist  against 
the  person  whose  property  is  so  destroyed. 
It  is  a  malicious  act,  in  contemplation  of 
law,  when  a  man  wilfully  does  that  which 
is  illegal,  and  which,  in  its  necessary 
consequence,  must  injure  his  neighbour. 
And  it  is  unnecessarv  to  observe  that  the 
setting  fire  to  another's  house,  whether 
the  owner  be  a  stranger  to  the  prisoner, 
or  a  person  against  whom  he  had  a  former 
srudge,  must  be  equally  injurious  to  him. 
Nor  will  it  be  necessary  to  prove  that  the 


(a)  See  94  &  SS  Vict  c.  97.  s.  8. 
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houBe  which  forms  the  subject  of  the  in- 
dictment in  Any  particnlar  case  was  that 
which  was  actually  set  on  fire  by  the 
prisoner.  It  will  be  sufficient  to  consti- 
tnte  the  offence,  if  he  is  shown  to  have 
feloniously  set  on  fire  another  house, 
from  which  the  fiames  communicated  to 
the  rest.  No  man  can  shelter  himself 
f^om  punishment,  on  the  ground  that  the 
misomef  which  he  committed  was  wider 
in  its  consequences  than  he  originally 
intended. 

Gentlemen,  another  class  of  offenders 
will  be  that  of  persons  who  stand  charged 
with  acts  of  plunder  and  theft.  Juid 
these  may  come  before  you,  either  ag- 
grayated  by  the  circumstance  of  yiolence 
or  threats  to  the  person  of  the  owner, 
or  with  the  circumstance  of  breaking 
into  his  dwelling-house,  or  stealing  the 
property  thereout  when  the  house  was 
already  broken  open;  in  both  which 
cases  the  offence  is  considered  of  a  more 
aggrayated  nature,  and   the  measure   of 

rlshment  is  consequently  more  seyere. 
the  facts  may  assume  the  shape  of 
a  simple  larceny  of  the  goods  of  another. 
In  all  which  cases,  as  in  the  case  of 
arson  before  adverted  to,  all  who  are 
present,  aiding,  assenting,  and  co-ope- 
rating in  the  fact,  are,  in  point  of  law, 
principal  off^enders. 

The  only  other  obseryation  I  would 
suggest  upon  the  last-mentioned  offence 
is  this,  that,  where  property  which  hap 
been  stolen  is  found  in  the  possession  of 
any  person  recently  after  the  theft  com- 
mitted, unless  circumstances  appear  to 
rebut  such  presumption,  he  may  be  pre- 
sumed guilty  of  the  theft,  until  he  can 
explain  or  proye  his  innocent  possession 
of  the  property.  Upon  the  subject  of  a 
yery  numerous  class  of  cases  relating  to 
the  receiying  of  stolen  property  with  the 
guil^  knowledge  that  it  has  Men  stolen, 
I  hold  it  to  be  unnecessary  to  ofi'er  you 
any  obseryation  whateyer. 

There  is,  howeyer,  one  case  which 
stands  in  a  different  situation  from  the 
rest,  and  to  which  it  may  be  proper  that 
I  should  call  your  particular  attention.  I 
mean  the  case  of  James  Crossley  Lewis ^(a) 
who  is  at  present  at  large  upon  his  recog- 
nisance, but  who  stands  charged,  upon 
an  inquest  before  the  coroner,  with  the 
offence  of  manslaughter,  in  shooting  a 
boy  of  the  name  oi  Morris,  It  appears 
from  the  depositions  before  the  coroner, 
that  Lewis  was  acting  in  aid  of  the  ciyil 
authorities,  in  assisting  to  clear  the  streets, 
after   proclamation   had   been   regularly 

(a)  He  was  acquitted.    See  below,  p.  a78fi. 


made,  requiring  the  rioters  to  disperse 
themselyes,  and  after  they  had  continued 
together  for  more  than  an  hour  from  the 
time  of  making  proclamation.  It  appears, 
also^  by  the  testimony  of  the  witnesses, 
that  the  pistol  was  not  aimed  at  the  boy, 
who  was  unfortunately  struck  by  the  ball. 
The  nature,  howeyer,  of  the  onence  com- 
mitted by  Lewis  will  not  depend  so  much 
upon  that  fapt,  as  upon  the  circumstances 
under  which  the  pistol  was  originally  dis- 
char^d.  If  the  firing  of  the  pistol  by 
Lewis  was  a  rash  act,  uncalled  for  by  the 
occasion,  or  if  it  was  discharged  negli- 
gently and  carelessly,  the  offence  would 
amount  to  manslaughter.  But  if  it  was 
discharged  in  the  fair  and  honest  execution 
of  his  duty,  in  endeayouring  to  disperse 
the  mob,  by  reason  of  their  resisting ;  the 
act  of  the  firing  of  the  pistol  was  then  an 
act  justified  by  the  occasion,  under  the- 
Biot  Act  before  referred  to,  and  the  kill- 
ing of  the  boy  would  then  amount  t(^ 
accidental  death  only,  and  not  to  the 
offence  of  manslaughter."(a)  [The  learned. 
Judge  referred  to  the  prisoners  in  custody 
at  the  time  of  the  riot  who  had  not  been 
tried  by  the  Becorder.]  To  return,  how- 
eyer, to  the  principal  object  of  this  special 
Commission,  I  cannot  in  conclusion  do 
better  than  exhort  you  all  to  bring  to  the 
examination  of  these  yarious  charges  and 
state  of  mind,  on  the  one  hand,  unpreju- 
diced,  impartial,  and  dispassionate,  on  the 
other,  firm  and  straightforward  in  the  dis- 
charge of  your  duty.  So  that  whilst  you 
watcn  the  eyidence  with  scrapnlous  care 
and  anxious  fidelity,  and  then  only  deter, 
mine  that  the  accusation  shall  proceed, 
where  the  eyidence  of  guilt  preponderate ; 
yet,  when  such  preponderancy  takes  place, 
you  will  show  the  temper  of  your  justice 
to  be  at  once  too  pure  and  too  firm  to  be 
turned  aside  by  any  false  notions  of  lenity 
from  the  discharge  of  your  duty  in  send- 
ing the  prisoner  to  take  his  trial  before 
that  jury  who  is  to  decide  ultimately  upou 
his  innocence  or  gaUt. 


(a)  There  is  a  printed  report  of  the  "  Trials  of 
the  persons  concerned  in  the  late  Riots,  before- 
Chief  Justice  Tindal,  Justices  Bosanquet  and 
Taunton,  which  commenced  Monday,  January  2, 
and  ended  Saturday,  January  14,  1832."  Bris" 
tol,  1832.  There  is  also  a  report  in  papers  of 
Solicitor  to  the  Treasury,  No.  1263  and  Annual 
Register,  1882,  2 IS.  It  appears  that  of  the  118 
prisoners,  4  were  executed,  sentences  of  death 
were  recorded  against  26,  1  was  sentenced  to  14 
years'  transportation,  6  to  7  years'  transportation, 
11  to  2  years',  17  to  12  months'  impnsonment, 

7  to  6  months'  imprisonment,  3  to  4  months', 

8  to  8  months*  imprisonment,  2  to  1  month  ; 
no  bills  were  found  against  11,  and  22  were 
acquitted. 


11]  Trial  of  Chmrlea  Prntuy,  188S.  [It 

THE  KING  agavMt  CHARLES  PINNEY. 
Trial  at  Bab,  on  October  25  to  Noysmber  1,  1832,  of  Charlss 

PiNNET,    before    LoRD    TeNTBRDEN,    C.J.,  LiTTLEDALE,    PaRKB,  AND 

Taunton,  J.J.,  and  a  Special  Jury,  for  Neglect  of  Duty  as 
Mayor,  on  the  Occasion  of  the  Riots  at  Bristol  on  29th, 
30th,  and  31st  October  1831.  (Reported  in  5  C.  &  P.  254  and 
3  B.  &  Ad.  947.) 

Sir  Charles  Wetherell,  Recorder  of  BriBtol,  appointed  Saturday,  the  S9th  October  1891,  for 
holdiDff  the  gaol  delivery  ia  that  city. 

At  the  request  of  the  magistrates,  who  feared  a  disturbance,  soldiers  were  sent  to  Bristol,  and 
aboat  300  special  constables  were  sworn  in.  A  riot  took  place  when  the  Recorder  entered  the  city 
on  the  29th  October  1831,  and  he  was  compelled  to  leave  it.  The  Riot  Act  was  read  more  than 
once,  and  the  soldiers  were  called  in,  bat  they  did  not  fire.  By  midnight  quiet  was  restored.  The 
Mayor  remained  at  the  Mansion  House  all  night. 

Early  on  Sunday  morning  the  riot  was  renewed  with  more  violence  ;  the  Mansion  House  was 
attacked ;  and  the  Mayor  left  it,  and  went  to  the  Guildhall.  About  mid-day  of  Sunday  a  mob 
attacked  Bridewell  and  set  free  the  prisoners.  It  afterwards  released  the  prisoners  in  the  city 
gaol,  destroyed  the  governor's  house,  a  toll  house,  a  prison  at  Lawford's  Gate,  outside  the  city» 
-tiie  Bishop's  Palace,  the  Custom  House,  and  many  houses  on  two  sides  of  Queen's  Square.  None 
of  these  building*  were  defended.  The  Mayor  called  a  meeting  at  the  Guildhsil  for  the  protection 
of  the  city,  but  no  measures  were  taken.  He  did  not  call  out  the  Chelsea  pensioners,  of  whom 
ihere  were  many  in  the  city,  nor  did  he  cause  precepts  to  be  issued  summoning  the  ponecomiiahu. 
But  he  gave  orders  that  public  notices  should  be  sent  on  Sunday  morning  to  all  the  places  of 
worship  requesting  the  inhabitants  to  form  themselves  into  bodies  and  to  come  to  the  Guildhall. 

On  the  following  morning  (the  3l8t)  reinforcements  of  troops  arrived.  The  commanding  officer 
requested  that  one  of  the  magistrates  should  accompany  him  on  horseback.  They  all  refused. 
But  the  commander  received  from  the  Mayor  a  letter  aauorising  him  to  disperse  the  mob ;  which 
was  done. 

Information  against  the  Mayor  for  neglect  of  duty ;  and  trial  at  bar  before  Lord  Tenterden,  C.X, 
Littledale,  Parke,  and  Taunton,  J  J. 

By  littledale,  J.,  in  directing  the  jury  (Parke  and  Tannton,  JJ.,  agreebg). 
1.  Duty  of  Magistratet  in  Case  of  RioU. 

That  a  magistrate  or  other  person  whose  duty  it  is  to  suppress  a  riot  is  bound  to  do  all  that 
reasonably  may  be  expected  in  the  circumstances  from  a  man  of  honesty  and  of  ordinary 
prudence,  firmness,  and  activity ; 
That  honesty  of  intention  is  not  of  itself  a  defence  ; 
That  a  magistrate  is  not  required  to  ride  along  and  charge  with  the  military,  or  to  head  the 

special  constables,  or  to  give  orders  to  the  military  to  fire ; 
That  he  is  not  bound  to  hire  men  to  aid  in  keeping  the  peace,  but  only  to  collect  those  who 
come  on  reasonable  warning. 
9.  Use  of  Firearms  in  supprtssing  Riots. 

Th»X  magistrates  may  supply  the  King's  subjects  with  firearms  in  order  to  suppress  a  riot, 
though  such  a  course  is  not  in  general  prudent. 

8.  Duty  of  Subjects  in  Case  of  Riots, 

That  all  the  King's  subjects  upon  receiving  reasonable  warning  are  bound  to  aid  the  justices 
in  suppressing  a  riot,  and  to  attend  upon  the  posse  comitaius  upon  receiving  reasonable 
notice,  though  precepts  have  not  been  made  out  and  served. 

4.  Duly  qf  Military  in  regard  to  Riots. 

That  a  military  officer  msy,  in  quelling  a  riot,  act  without  a  magistrate,  though  such  a 
course  is  not  in  general  prudent 

0.  IhUy  of  Magistrate,  under  the  Statutes  relating  to  Special  ConstaUes, 
By  Parke  and  Taunton,  J.J.  (Littledale,  J.,  doubting). 
That  as  the  information  contained  no  charge  based  on  these  statutes  the  jury  ought  not  to 

ti^Le  them  into  account ; 
That  if  the  information  contained  such  a  charge  the  defendant  could  not  be  found  guilty 
under  these  statutes  unless  there  was  evidence  that  information  on  oath  had  been  laid  in 
accordance  with  them. 


13] 


TrMof  Chairlea  Pimney,  1882. 


P* 


The  following  ease  was  laid  before  the 
Law  Officers  for  their  opioion  as  to  the 
condnct  of  the  magistrates  of  Bristol : — 

*'  Copies  of  the  proceediii||^  of  a  Court  of 
'taqoiry  into  the  conduct  of  Lteutenant-Colonel 
Brereton,(a)  on  the  occasion  of  the  Riots  at 
Bristol;  of  a  statement  from  the  Mayor  of 
Bristol(6)  ;  of  the  proceedings  of  a  Court- 
Martial  on  Lieatenant-Colonel  Brereton ;  and  of 
a  report  from  the  solicitors  to  a  Committee  of 
Inquiry  appointed  hy  a  puhlic  meeting  of  Mer- 
chants, Bankers,  Traders',  and  other  inhahiiants 
of  Bristol,  held  on  2Ut  Norember  1891,  are  left 
herewith,  (c) 

'*  Yiaconnt  Melbourne  has  been  pleased  to 
transmit  these  papers  to  the  Solicitor  of  the 
Treasury,  with  directions  to  lay  them  before  the 
Attorney  and  Solicitor-Geaeial,  and  to  request 
their  opinion." 

■<  Whether  upon  the  facts  stated  the  magis- 
trates hare  been  guilty  of  any  misconduct 
which  will  subject  them  to  a  criminal  informa- 
tion ;  and,  if  so,  they  are  requested  to  state  in 
detail  the  facts  upon  which  the  criminal  pro- 
ceedings ought  to  be  grounded." 

The  following  was  the  opinion  of  the 
Law  Officers  :— 

Upon  the  facts  stated,  we  are  of  opinion 
that  the  magistrates  have  been  guilty  of  mis- 
conduct which  subjects  them  to  a  criminal  in- 
formation. (J) 

We  think  that  they  were  grossly  negligent 
of  their  duty,  and  much  of  the  mischief  that 
occurred  was  produced  by  their  supineness  and 
inactiTity.  We  proceed  to  observe  on  some  of 
the  most  important  details  in  the  history  of 
these  unhappy  transactions  upon  which  our 
opinion  is  founded. 

Considering  the  prerious  apprehension  of 
danger  which  led  them  to  apply  for  military  aid, 
we  Sunk  that  the  magistrates  ought  in  the  first 
instance  to  have  organized  a  much  larger  force 
of  special  constables,  and  to  have  exerted  for 
that  purpose  all  the  authority  with  which  the 
law  invests  them.  The  absence  of  this  pre- 
eaution,  however,  may  have  been  merely  a 
miscalculation  of  the  violence  likely  to  be  com- 
mitted, and  the  force  that  would  become  neces- 
sary to  repress  it.  But  after  the  Recorder  had 
l>een  assailed  by  a  mob  from  his  arrival  at 
Tatterdown  Hill  till  he  opened  the  court — in  the 
court  where  he  was  presiding  as  judge— from 
that  period  till  he  was  personally  attacked  when 
alighting  at  the  Mansion  House — the  tumultuous 


(a)  See  below,  pp.  80n,  1318,  Appendix  B., 
.and  Domestic  Papers,  Gloucester,  1881,  10/ L 
(6)  See  below,  p.  241. 

(c)  „         p.  96. 

(d)  The  Law  Officers  had  already,  on  De- 
cember 20,  1881,  given  their  opinion  in  general 
terms  that  **  there  is  sufficient  ground  for  in- 
stituting criminal  proceedings  sgainst  all  the 
magistrates,  for  wilful  neglect  of  duty,  which 
has  in  our  opinion  mainly  contributed  to  the 
outrages  lately  committed  at  Bristol"  Domestic, 

.LawOa«tf«»1881-«. 


assemblage  ought  not  to  have  been  permitted  to 
remain  in  front  of  that  building,  tearing  up  the 
palisades,  breaking  the  windows,  fighting  the 
constables,  insulting  the  magistracy. 

The  Mayor  himself  must  have  been  of  this 
opinion,  when  he  read  the  Proclamation  pre- 
scribed by  the  Riot  Act.  He  could  hardly 
perform  that  necessary  duty  from  a  oontiniiaiiee 
of  the  same  outrages :  and  the  mob  remained  in 
a  state  of  riot.  We  are  of  opinion  that  all  the 
civil  power  which  eonld  then  be  collected  ought 
to  have  been  called  into  action,  and  that  resort 
should  have  been  had  to  military  aid  in  its  sup- 
port. There  is  a  great  reason  to  believe  that  by 
this  demonstration,  even  if  no  charge  had  been 
made,  the  mob  would  have  been  dispersed. 

When  the  military  came,  great  difficulties  were 
undoubtedly  imposed  upon  the  magistrates  by 
the  eommanding  officer.  Nothing  could  be 
more  unfortunate  at  such  a  crisis  than  the 
delusion  under  which  that  gentleman  laboured 
respecting  the  temper  and  disposition  of  the 
populace.  On  the  mere  view  of  what  was 
passing.  Colonel  Brereton  would  have  been 
clearly  justifiable  in  clearing  the  streets  by  any 
needful  force  even  without  the  presence,  and  of 
course,  therefore,  without  the  command  or  per- 
mission of  any  magistrate.  We  think  it  was 
unreasonable  in  him  to  insist  on  the  direct 
authority  of  the  mayor  to  fire,  when  the  mayor 
did  order  him  to  clear  the  streets,  even  though 
that  end  could  not  be  accomplished  without 
using  fire-arms  or  the  edge  of  the  sword. 

But  though  that  officer  might  have  done  more 
for  the  restoration  of  order,  it  by  no  means 
follows  that  the  magistrates  did  enough.  He 
required  more  specific  orders,  and  we  think  he 
ought  to  have  received  them.  If  the  actual 
state  of  things  required  fire-arms  to  be  ased, 
the  magistrates  ought  to  have  ordered  them  to 
be  used,  referring  nothing  to  his  discretion. 
But  if,  on  the  other  hand,  the  state  of  things 
did  not  then  wsrrant  a  charge  by  soldiers,  some 
magistrate  or  magistrates  ought  to  have  gone 
out  with  them,  to  give  the  word  when,  in  their 
discretion,  they  thought  It  necessary.  The 
course  they  took  left  him  in  the  situation  of  any 
one  of  the  King's  subjects,  happening  to  wit- 
ness a  riot,  which  he  has  a  right  to  quell  by 
force,  if  he  will  assume  the  responsibility. 

Much  allowance,  however,  may  be  fairly  claimed 
for  the  situation  of  the  magistrates  at  this  period, 
and  they  may  naturally  have  been  paralysed  by 
a  sudden  disappointment  in  obtaining  the  mili- 
tary assistance  on  which  they  relied. 

Their  first  great  fault,  we  think,  was  com- 
mitted when  they  separated  that  night.  Twelve 
hours  had  passed  in  most  alarming  riots :  the 
Mansion  House  had  been  long  besieged,  me- 
naced, broken  open,  plundered,  attempted  to  be 
fired.  The  mob  had  been  dislodged  by  soldiers, 
but  not  wholly  driven  away  from  the  street  in 
front  of  it.  Another  party  attacked  the  Council 
House  (full  a  quarter  of  a  mile  distant)  at 
midnight,  and  kept  up  a  running  fight  wiUi 
some  of  the  lith  who  in  self-defence  had  shot  a 


the  magistrates  of  a  city  so  infested  and 
endangered  did  not  either  remain  tsgether,  or 
at  least  relieve  one  another  during  £e  ni^t. 
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ihey  certainly  ought  to  have  taken  meaanret  for 
meetiiig  early  on  the  following  morning.  Their 
proohuming  anch  an  intention,  and  summoning 
their  felloir  dtixens,  might  probahljr  hare  pre- 
rented  thoie  fresh  distoibanoea  which  hronght 
them  together.  When  thej  did  meet,  their  dnty 
was  obTious.  They  ought  to  have  sworn  in  the 
greatest  possible  num^  of  special  oonstablea, 
and  required  the  assistance  of  the  troops  in  case 
of  need. 

If  they  could  not  promptly  agree  upon  some 
combined  plan  of  operation,  each  magistrate 
ouj^t  to  haye  ezeited  his  own  authority  for 
putting  an  end  to  the  outrages.  There  was  no 
necessity  for  their  acting  in  a  body,  or  obtaining 
the  sanction  of  the  inhabitants  who  attended. 
Each  magistrate  had  a  plain  duty  to  perform, 
and  the  backwardness  of  the  military  com- 
mander, and  the  jealousy  that  betrayed  itself 
among  the  soldiers,  required  the  greater  efforts 
on  their  part  to  subdue  the  rioters. 

It  was  their  duty  to  place  themseWes  at  the 
head  of  whatever  force  they  could  have  raised 
for  the  prevention  of  any  mischief  that  was 
threatened.  When  they  were  told  that  the 
Bridewell  was  assailed— close  to  the  place  where 
they  were  sitting,  and  defensible  with  the 
greatest  ease — they  were  bound  to  defend  it 
When  those  who  had  destroyed  the  Bridewell 
were  proceeding  to  the  gaol,  if  they  could  not 
be  stopped  in  their  way,  some  magistrate  ought 
to  have  been  there  with  constables  ready  to 
repel  them. 

This  might  have  been  done,  and  the  gaol 
preserved,  by  a  very  small  force.  It  is,  indeed, 
true  that  two  aldermen  and  about  fifty  geutle- 
men  betook  themselves  to  the  gaol,  but  they 
came  too  late,  and  were  driven  back.  Even  when 
the  mob  were  in  possession,  the  magistrates 
ought  to  have  remained  near  enough  to  take 
advantage  of  circumstances.  When  the  soldiers 
came  soon  after,  it  appears  that  they  exclaimed, 
«  What  I  no  magistrate  ?**  sheathed  their  swords, 
and  returned. 

The  depositions  appear  to  prove  clearly  that 
the  force  of  the  mob  was  almost  at  every  period 
contemptible,  and  that  they  were  very  suscep- 
tible of  alarm.  On  the  other  hand,  the  citizens 
were  forward  and  anxious  to  be  employed  in 
defence  of  the  city.  Many  leading  men  offered 
excellent  advice  as  well  as  personal  co-opera- 
tion. But  all  at  length  withdrew,  discouraged 
and  wearied  out  by  the  unaccountable  apathy  of 
the  magistrates.  They  were  repeatedly  told  that 
every  man  must  act  upon  his  own  respoDsibility, 
and  defend  his  own  property.  A  county  magis- 
trate who  came  to  see  if  he  could  offer  any 
assistance,  states  that  he  was  treated  as  an  in- 
truder; and  the  same  behaviour  was  observed 
towards  the  ministers  of  several  religious  con- 
gregations. 

After  5  o'clock  on  Sunday  evening,  at  which 
hour  we  understand  the  gaol  was  burnt,  the 
city  appears  to  have  been  absolutely  deserted 
by  its  whole  magistracy.  No  effort  was  made  by 
anyone  of  the  body  to  restore  peace ;  nor  could 
any  one  of  them  be  found.  When  the  Bishop's 
Pslace  was  attacked,  several  gentlemen  held  a 
personal  conflict  with  the  mob  :  no  magistrate 
took  any  part  in  the  resistance.     When  the 
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Mansion  House  was  sacked,  and  fired,  and 
nearly  two  entire  sides  of  Queen  Square  were 
consigned  to  the  flames  and  plunder,  attended 
with  a  friffbtful  loss  of  Kfe,  neither  tiie  majror 
nor  any  oUier  magistrate  was  to  be  met  with. 
At  four  on  the  Monday  morning  the  mayor  was 
discovered,  but  the  instmetions  he  then  gave 
were  accompanied  with  a  charge  that  his  plaee 
of  concealment  should  not  be  made  known-^that 
place,  too,  is  at  a  very  oonsidcrable  distance  from 
all  the  scenes  of  outrage.  Even  when  Captain 
Codriogton's  oorps  of  yeomanry  rode  in,  that 
ofllcer  looked  in  vain  tm  a  magistrate  to  direct 
their  operations,  though  his  presence  had  been 
required  by  the  mayor.  We  do  not  collect  front 
the  statements  that  any  one  of  that  body  wa» 
present  at  the  final  dispersion  of  the  mob. 

We,  therefore,  thiok  that  after  the  most  in- 
dulgent consideration  of  the  embarrassing  cir- 
cumstances in  which  the  magistrates  were 
placed,  they  must  be  pronounced,  on  the  foots 
that  have  been  submitted  to  us,  guilty  of  great 
and  criminal  neglect  of  duty.  Nor  can  we  Uiink 
the  weight  of  this  serious  charge  materially 
lessened  by  their  having  in  some  instances  fol- 
lowed the  advice  of  o&er  persons.  For  in  m 
time  of  such  imminent  and  extreme  danger, 
their  duty  was  not  to  consult,  but  to  command, 
to  form  their  own  opinion  of  the  best  course  to 
be  taken,  and  resolutely  act  upon  that  opinion. 
Generally  speaking,  however,  the  counsel  they 
refused  was  judicious,  and  the  exertion  they 
discouraged  must  have  been  successful. 

There  are  four  points  at  which  we  deem 
their  neglect  of  duty  strikingly  culpable: 
1.  When  the^  separated  on  Saturday  nigbt, 
without  appomting  an  early  meeting  on  Mon- 
day  momiDg.  S.  When  they  met,  but  collec- 
ted no  civil  force.  3.  When  the  Bridewell  waa 
destroying,  almost  within  their  sight  and  hear- 
ing. 4.  When  the  gaol  was  attacked.  But 
the  fifth  and  last  charge  appears  to  us  still 
heavier  than  all  the  former — when  they  wilfully 
withdrew  from  the  protection  of  the  peace,  ani 
abandoned  the  city  to  a  weak  but  frantic  crew 
of  rioters  and  thieves. 

Every  one  of  the  magistrates  who  waa  re- 
siding at  Bristol  when  the  tumult  began  is  more 
or  less  involved  in  this  censure;  for,  Uiough 
united  efforts  would  have  been  most  likely  to 
succeed,  it  was  the  duty  of  each  as  he  found 
such  combination  hopeless,  to  do  his  utmost  aa 
an  individual  magistrate. 

The  evidence  hiid  before  us  will,  however, 
affect  some  much  more  severely  than  others, 
and  some  may  have  redeemed  themselves  from 
prosecution  by  acting  with  firmness  and  spirit 
at  particular  momeuts.  These  points  must  de- 
pend upon  a  minute  examination  of  the  proofo 
by  which  they  are  severally  affected. 

(Signed)        T.  Dbvuax, 
Wm.  Hoaifx. 

Lincoln's  Inn, 
February  8,  1882.(a) 


(a)  Papers  of  Solicitor  of  Treasury,  No.  1S5S. 
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In  Easter  Term,  1832,  the  Attorney 
Cren«ra2(a)  filed  ten  separate  informations 
against  the  mayor  ana  nine  aldermen  of 
Bristol.  (5) 

The  renne  was  laid  in  the  city  of  Bristol 
and  comity  of  the  same  name. 

The  defendants  appeared  and  pleaded 
not  gnilty. 

On  6th  Jane,  1832,  npon  hearing  the 
Attorney  General  for  the  King  and  Sir 
Jamee  Scarlett  for  the  defendants,  and  by 
consent,  it  was  ordered  that  the  trials  (c) 
in  these  scFeral  prosecations  be  had  by 
jnrors  of  the  connty  of  Berks,  (d)  and  that 
jnroper  snggestions  for  that  purpose  be 
entered  in  t£e  rolls  in  these  seyeral  prose- 
ctftions. 

On  June  8, 1832,  it  was  ordered  that  the 
trials  at  Bar  of  the  seyeral  prosecutions 
be  had  on  Thursday,  the  25th  of  October, 
1832. 


The  king  venue  OHAELBS  PINNBY, 
EsQiriBE. 

CouKT  OP  King's  Bench. 

Thursday,  25th  October,  1832. 

Before  Lord  Tentekden,  C.J.,  Little- 
dale,  Fabke,  and  Taunton,  J.J.,  and  a 
special  jury. 

Counsel  for  the  Crown:  The  Attorney 
General,{a)  the  Solicitor    General^  Ser- 


(a)  Sir  Thomas  Denman. 

(6)  Papers  of  Solicitor  of  Treasury,  1254, 
and  Indictments,  Easter  Term,  1882,  Nos.  19 
to  38. 

(c)  **  It  is  said  it  (trial  at  bar)  must  be  mo^ed 
for  in  the  Term  prerious  to  that  in  which  it  is 
to  be  tried,  and  tbat  it  cannot  be  moTed  for  in 
an  issuable  Term,  but  this  does  not  apply  where 
the  Crown  is  a  party.  So  the  trial  of  Charles 
Pioney,  esquire,  the  Mayor  of  Bristol,  was 
moved  for  in  Trinity  Term,  1832,  for  trial  as 
of  the  same  Term,  though  it  was  not  tried  until 
October  following.  So  the  trial  of  Gibbs 
Crawford  Antrobus,  the  sheriff  of  Chester,  was 
moTed  for  in  Hilary  Term,  1835,  and  tried  as  of 
the  same  Term  in  Vacation  after ;  but  the  trial 
of  Thistlewood,  and  others  was  moved  for  in 
Saster  Term,  1817,  for  trial  in  Trinity  following." 
Comer's  Crown  Practice,  p.  258.  See  as  to  the 
present  practice  as  to  trials  at  bar.  Crown  Office 
Boles,  1886,  B.  160>163. 

(<f)  As  to  the  venue  of  a  trial  at  Bsr,  R.  v. 
Amery,  1  T.B.  868,  Attorney  General  v. 
Chwrckai  8  M.  &  W.  171,  p.  193;  Dixon  v. 
Farrer,  17  Q.RD.  667 ;  18  Q.B.D.  48. 

(e)  Sir  William  Horne. 


jeant  Wilde,(a)  Serjeant  ColeridgeM  Shep- 
herdf  Wightman.ic) 

Counsel  fur  the  defendant:  Sir  Jamee 
8carUtt,{d)  CampbeU,(e)  FoUeU.(f) 

The  special  jury  panel  was  called  orer, 
and  the  following  gentlemen  of  the  county 
of  Berks  were  sworn : — 

John  ffopkine,  Esq. 

John  Blagrave,  Esq. 

John  Siveufrightf  Esq. 

John  JELuahee,  Esq. 

Charlee  Medley,  Banker. 

Robert  Manglee,  Esq. 

Edmund  Gardiner,  Esq. 

George  Butler,  Esq. 

Edward  Golding,  Esq. 

Charlee  Bickham,  Esq. 

Thomas  JELarman,  Esq. 

Charlee  Tovmeend,  Esq. 
The  information  was  opened  by  Wight^ 
man.    [The  issue  was  as  follows : — 

Pleas  before  our  Lord  the  King  at  Westmin- 
ster of  Easter  Term  in  the  second  year  of  the 
reign  of  our  Sovereign  Lord  William  the  Fourth 
by  the  Grace  of  Gud  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  King  Defender  of  the 
Faith.    Amongst  the  pleas  of  the  King. 

City  of  Bristol  and ")  Be  it  rbmsmbeksd  that 
county  of  the  same  V  Sir  Thomas  Denman 
city — to  wit.  J    Knight  Attorney  General 

of  our  present  Sovereign  Lord  the  King  who  for 
our  said  Lord  the  King  in  this  hehalf  prosecuteth 
in  his  proper  person  cometh  here  into  the  Court 
of  our  said  Lord  the  King  before  the  King  him- 
self at  Westminster  on  Monday  the  sixteenth 
day  of  April  in  this  same  term  and  for  our 
said  Lord  the  King  brings  into  the  Court  of  our 
said  Lord  the  King  before  the  King  himself  then 
here  a  certain  Information  against  Charles 
Piuney  late  of  the  city  of  Bristol  and  county  of  the 
same  city  Esquire  which  said  Information  follow- 
eth  in  these  words  that  is  to  say  City  of  Bristol 
and  count}'  of  the  same  city  to  wit.  Be  it  remem- 
bered that  Sir  Thomas  Denman  Knight  Attorney 
General  of  our  Soverei|^  Lord  the  King  who 
for  our  said  Lord  the  King  in  this  behalf  prose- 
cuteth in  his  proper  person  cometh  here  into  the 
Court  of  our  said  Lord  the  King  before  the  Kiug 
himself  at  Westminster  on  Monday  the  sixteenth 
day  of  April  in  this  same  term  and  for  our  said 
Lord  the  King  giveth  the  Court  here  to  under- 
stand and  be  informed  that  heretofore  to  wit  on 
the  twenty-  ninth  day  of  October  in  the  year  of  our 
Lord  one  thousacd  eight  hundred  and  thirty-one 
and  before  and  afterwards  and  at  all  and  each 
of  the  several  times  hereinafter-mentioned, 
Charles  Pinney  late  of  the  city  of  Bristol  and 
county  of  the  same  city  Esquire  was  Mayor  of  the 
said  city  and  one  of  the  justices  of  our  said 
Lord  the  King,  assigned  to  keep  the  peace  is 


(a)  Afterwards  Lord  Truro. 
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Justice     of     the     Court 
Queen's  Bench. 

Lord  Chief  Baron. 
Lord  Chancellor. 
Attorney  General. 
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and  for  the  said  Cit j  of  BriBtol  and  countf  of 
the  same  city  and  also  to  hear  and  determme 
divers  felonies  trespasses  and  other  miidemean- 
oars  committed  within  the  said  city  and  eoonty. 
And  the  said  Attorney  General  gives  the  Court 
here  to  understand  and  be  inf  onned  that  hereto- 
fore to  wit  on  the  said  twenty-ninth  day  of 
October  in  the  year  aforesaid  in  the  said  city 
and  county  there  had  been  divers  tumults  riots 
routs  and  unlawful  assemblies  of  great  numbers 
of  evil-disposed  persons  within  the  said  city  and 
county  and  divers  and  violent  breaches  of  the 
peace  of  our  Lord  the  King  and  divers  violent 
attacks  and  outrages  had  been  committed  in  the 
said  city  and  county  upon  the  persons  and 
property  of  divers  of  his  said  Majesty's  subjects 
there  whereof  the  said  Charles  Pinney  so  being 
such  Mayor  and  Justice  as  aforesaid  then  and 
there  had  notice.  And  the  said  Attorney 
General  farther  says  that  on  the  next  day  after 
the  said  twenty -ninth  day  of  October  to  wit  on 
the  thirtieth  day  of  October  in  the  year  aforesaid 
to  wit  in  the  city  and  county  aforesaid  divers 
wicked  and  evil-disposed  persons  to  the  number 
of  five  thousand  and  more  whose  names  are  at 
present  unknown  to  the  said  Attorney  General 
with  force  and  arms  unlawfully  riotously 
routously  and  tumultuously  assembled  them- 
selves together  in  different  parts  of  the  said 
city  and  county  armed  with  iron  bars  iron  crows 
pickaxes  hammers  pieces  of  wood  and  bludgeons 
with  intent  to  disturb  the  public  peace  and  to 
make  riots  routs  tumults  and  affrays  in  the  city 
and  county  and  to  commit  breaches  of  the  peace 
and  outrages  upon  the  persons  and  property  of 
his  Majesty's  peaceable  subjects  there  of  all 
which  premises  the  said  Charles  Pinney  so 
being  such  Mayor  and  Justice  as  aforesaid  then 
and  there  also  bad  notice.  And  the  said  Attor- 
ney General  further  says  that  divers  to  wit 
three  thousand  of  the  said  persons  so  being 
unlawfully  riotously  routously  and  tumultuously 
assembled  together  armed  as  aforesaid  and 
divers  other  persons  to  the  said  Attorney 
General  also  unknown  afterwards  to  wit  on  the 
day  and  year  last  aforesaid  at  the  city  and 
county  aforesaid  with  force  and  arms  wickedly 
and  unlawfully  attacked  and  with  the  said 
hammers  pickaxes  iron  crows  iron  bars  and 
pieces  of  wood  forced  and  broke  open  a  certain 
common  and  public  gaol  or  prison  there  called 
the  Bridewell  and  then  and  there  made  a  great 
riot  noise  tumult  and  affray  there  for  a  long 
space  of  time  to  wit  for  eight  hours  and  during 
that  time  unlawfully  wimilly  maliciously  and 
with  force  burned  demolished  and  destroyed  the 
said  gaol  or  prison  and  rescued  divers  to  wit 
one  hundred  prisoners  who  were  then  and  there 
lawfully  confined  in  the  said  gaol  or  prison 
and  suffered  them  to  go  at  large  whereof  the 
said  Charles  Pinney  so  being  such  Mayor  and 
Justice  aforesaid  then  and  there  to  wit  on  the 
day  and  year  last  aforesaid  in  the  city  and 
county  aforesaid  also  had  notice.  And  the  said 
Attorney  General  in  fact  further  saith  that 
afterwards  to  wit  on  the  same  day  and  year  last 
aforesaid  at  the  city  and  county  aforesaid  a 
great  number  to  wit  three  thousand  of  the  said 
persons  so  being  riotously  routously  and  tumul- 
tuously assembled  as  aforesaid  armed  aa  afore- 


said and  divers  other  persons  alao  to  the  said 
Attorney  General  unknown  with  force  aad  anus 
wickedly  and  unlawfully  attacked  and  with  the 
said  hammers  pickaxes  iron  crows  iron  bars  and 
pieces  of  wood  forced  and  broke  open  a  certain 
other  public  and  common  ^aol  or  prison  in 
the  city  and  county  aforesaid  called  the  Qacd 
and  then  and  there  made  anodier  great 
riot  noise  tumult  and  affray  there  for  a  long 
space  ai  time  to  wit  for  six  hours  and  dorinff 
that  time  unlawfully  wilfully  maliciously  and 
with  force  partly  burned  demolished  and  de- 
stroyed the  same  and  rescued  and  set  at  large 
divers  to  wit  one  hundred  prisoners  who  were 
then  and  there  lawfully  confined  in  the  said 
last-mentioned  gaol  to  wit  at  the  city  and  county 
aforesaid  whereof  the  said  Charles  Pinney  so 
being  such  Mayor  and  Justice  as  aforesaid  then 
and  there  also  had  notice.  And  the  said  Attor- 
ney General  in  fact  further  saith  that  afterwards 
to  wit  on  the  same  day  and  year  last  aforesaid 
at  the  city  and  county  aforesaid  a  great 
number  to  wit  three  thousand  of  the  said 
persons  so  being  riotously  routously  and 
tumultuously  assembled  as  aforesaid  armed  as 
aforesaid  and  divers  other  persons  also  to  the 
said  Attorney  General  unknown  with  force  and 
arms  wickedly  and  unlawfully  attacked  and  with 
the  said  hammers  pickaxes  iron  crows  iron  ban 
and  pieces  of  wood  forced  and  broke  open  a 
certain  messuage  and  dwelling-house  in  the  city 
and  county  aforesaid  of  and  belonging  to  the 
Lord  Bishop  of  Bristol  and  then  and  there  made 
another  great  tumult  riot  disturbance  and  afi&ay 
for  a  long  space  of  time  to  wit  for  the  space  of 
eight  hours  and  then  and  there  during  that  time 
unUwfully  wilfully  maliciously  and  with  force 
burned  and  demolished  the  said  messuage  and 
dwelling-house  and  wholly  destroyed  the  furni- 
ture and  other  goods  and  chattels  therein  to  wit 
at  the  city  and  county  aforesaid  whereof  the 
said  Charles  Pinney  then  and  there  being  such 
Mayor  and  Justice  as  aforesaid  then  and  there 
also  had  notice.  And  the  said  Attorney  Gene- 
ral in  fact  further  saith  that  afterwards  to  wit 
on  the  same  day  and  year  last  aforesaid  at  the 
city  and  county  aforesaid  a  great  number  to  wit 
three  thousand  of  the  said  persons  so  being 
riotously  routously  and  tumultuously  assembled 
as  aforesaid  armed  as  aforesaid  and  divers  other 
persons  also  to  the  said  Attorney  General  un- 
known wilfully  and  maliciously  and  with  great 
force  and  violence  attacked  forced  and  broke 
open  divers  to  wit  one  hundred  messuages  and 
one  hundred  dwelling-houses  of  and  belonging 
respectively  to  divers  of  his  Majesty's  subjects 
situate  in  a  certain  place  in  the  said  city  and 
county  to  wit  in  a  certain  place  there  called 
Queen  Square  and  then  and  there  made  a  great 
riot  noise  tumult  disturbance  and  affiray  there 
for  a  long  space  of  time  to  wit  for  twelve  hours 
and  during  that  time  then  and  there  unlawfully 
wilfully  maliciously  and  with  force  burnt  demo- 
lished and  destroyed  the  said  messuages  and 
dwelling-houses  and  the  furniture  and  other 
goods  and  chattels  therein  and  stole  took  and 
carried  away  divers  goods  and  chattels  of  and 
belonging  to  divers  of  his  said  Majesty's  sub- 
jects then  and  there  being  and  greatly  teirified 
and  alarmed  the  inhabitants  of  the  said  city  and 
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oountyof  all  which  «ud  last-mentioMd  _ 
the  said  Charles  Finney  so  being  such  Kajor 
and  Justice  as  aforesaid  then  and  there  had 
notice  to  wit  in  the  citj  and  county  aforesaid. 
Nevertheless  the  said  Attorney  General  in  fact 
saith  that  the  said  Charles  Finney  so  then  and 
there  beinj^  snch  Mayor  and  Justice  of  the  peace 
as  aforesaid  and  well  knowing  of  the  said  riots 
tumults  and  affrays  and  of  the  said  homing 
demolishing  and  destroying  of  the  said  gaols 
and  messoages  and  of  all  other  the  premises 
afosesaad    hot  diiregarding   and  wilfully   and 
wrongfully  n^leeting  the  duties  of  his  said 
oAce  as  such  justice  of  the  peace  as  aforesaid  did 
not  then  and  there  suppress  or  put  an  end  to  or 
eadeaTour  to  suppress  and  put  an  end  to  or  use 
doe  means  or  exertions  to  suppress  and  put  an 
end  to  the  said  riots  tumults  and  affrays  and  to 
the  said  burning  demolishing  and  destroying  of 
the  said  gaols  and  messuages  and  the  yiolences 
breaches  of  the  peace  and  Outrages  as  aforesaid 
as  he  could  and  might  and  ought  to  have  done 
or  endeavour  to  execute  the  powers  and  autho- 
rities by  the  laws  of  this  Realm  vested  in  him 
the  said  Charles  Finney  as  snch  justice  of  the 
peace  as  aforesaid  in  that  behalf.    But  the  said 
Charles  Finney  then  and  there  to  wit  on  the 
day  and  year  first  aforesaid  and  from  thence 
continually  daring  all  the  time  aforesaid  in  the 
city  and  county  aforesaid  wilfullj  and  unlaw- 
fully neglected  his  duty  in  that  behalf   and 
omitted  to  suppress  and  put  an  end  to  and  to 
endeavour  to  suppress  and  put  an  end  to  the 
said  riots  tumults  and  affrays  and  the  said  burn- 
ing of  the  said  gaols  and  messuages  and  the 
said  violences  breaches  of  the  peace,  and  out- 
rages aforesaid  and  to  provide  and  organise  suffi- 
cient force  for  suppressing  the  same  although 
he  was  on  the  day  and  year  first  aforesaid  and 
frequently  afterwards  during  the  time  aforesaid 
requested  so  to  do  to  wit  in  the  city  and  county 
aforesaid  but  the  said  Charles  Finney  during  all 
the  time  aforesaid  wholly  refused  and  neglected 
so  to  do  or  to  give  such  orders  and  directions 
as  were  necessaiy  for  restoring  peace  and  tran- 
quillity in  the  said  city  and  county  and  as  he  the 
said  Charles  Finney  was  of  duty  bound  to  have 
given  and  did  withdraw  and  conceal  himself 
not  only  from  the  said  persons  so  unlawfully 
riotously  and  tnmultuously  assembled  as  afore- 
said but  also  from  all  such  of  his  Majesty's 
loyal  and  peaceable  subjects  then  and   there 
being  in  the  said  city  and  county  as  stood  in 
need  of  his  Uie  said  Charles  Finney's  orders 
and  assistance  and  did  wilfully  and  unlawfully 
neglect  and  omit  to  execute  or  endeavour  to 
execute  any  of  those  powers  or  authorities  by 
the  laws  of  this  Realm  vested  in  him  the  said 
Charles  Hnney  as  such  justice  of  the  peace  as 
aforesaid  in  that  behalf  and  did  then  and  there 
wilfully  and  unlawfully  permit  and  suffer  the 
said  persons  so  unhiwfully  riotously  and  tumul- 
tooosly  assembled  as  aforesaid  to  be  and  con- 
tinae  so  onlawfully  riotously  and  tomultuously 
assembled  in  the  commission  of  the  aforesaid 
violences  bummgs  and  destructions  of  property 
breaches  of  the  peMe  and  outrages  for  a  long 
space  of  time  to  wit  during  all  the  time  afore- 
said to  wit  in  the  city  and  county  aforesaid 
cootniy  to  the  dn^  of  his  said  office  as  justice 


of  the  peace  as  aforesaid  In  contempt  of  our 
said  Lord  the  King  and  his  laws  to  the  evil 
example  of  all  others  in  like  case  o£fonding  and 
against  the  peace  of  our  said  Iiord  the  King  his 
(Sown  and  dignity. 

(^Seamd   count)      And    the    said    Attorney 
Qeneral    further   giveth    the    Court   here    to 
understand  and  be   informed  that    heretofore 
to  wit  on  the  said  twenty-ninth  day  of  Octo- 
ber  in   the    year  of  our  Lord  one  thousand 
eight  hundred  and  thirty-one  aforesaid  and  be- 
fore and  afterwards  and  at  all  and  each  of  the 
several  times  herein-after  mentioned  the  said 
Charles  Finney  was  one  of  the  justices  of  our 
said  Lord  the  King  assigned  to  keep  the  peace 
in  and  for  the  said  city  of  Bristol  and  county 
for  the  same  city  and  also  to  hear  and  deter- 
mine divers  felonies  trespasses  and  other  mis- 
demeanors committed  within  the  said  city  and 
county.    And  the  said  Attorney  General  further 
gives  the  Court  here  to  understand  and  be  in- 
formed that  on  the  said  twenty-ninth  day  of 
October  in  the  year  aforesaid  in  the  said  city 
and  county  divers  wicked  malicious  and  evil- 
disposed  persons  to  the  number  of  five  thousand 
and  more  whose  names  are  at  present  unknown 
to  the  sud  Attorney  General  with  force  and 
arms  unlawfully  riotously  routously  and  tumul- 
tuously  assembled  themselves  together  in  divers 
parts  of  the  said  cit^  and  county  armed  with  iron 
bars  iron  crows  pickaxes  hammers  and  blud- 
geons in  the  said  city  and  county  and  remained 
and  continued  so  unlawfully  riotously  routously 
and  tomultuously  assembled  together  for  a  long 
space  of  time  to  wit  for  the  space  of  two  days 
kdA  two  nights  then  next  following  and  during 
that  time  made  divers  great  riots  routs  distur- 
bances and  aflhiys  and  committed  divers  breaches 
of  the  peace  of  our  said  Lord  the  King  in  the 
said  city  and  county  and  during  the  time  afore- 
said violently  riotously  imlawfully  maliciously 
and  with  force  broke  open  burned  demolished 
and  destroyed  divers  to  wit  two  public  and 
common  gaols  and  prisons  in  the  said  city  and 
county  and  then  and  there  rescued  and  set  at 
liberty  divers  to  wit  two  hundred  prisoners  who 
were  then  and  there  lawfully  confined  in  the 
said  gaols  and  prisons  and   during  the  time 
aforesaid  wilfully  maliciously  and  with  great 
force  and  violence  attacked  broke  open  burnt 
demolished  and  destroyed  a  certain  messuage 
in  the  said  city  and  county  of  and  belonging  to 
the  Lord  Bishop  of  Bristol  and  .divers  to  wit 
one  hundred  other  messuages  and  one  hundred 
other  dwellmg-houses  in  the  city  and  county  of 
and  belonging  to  divers  of  his  Majesty's  subjects 
respectively  and  unlawfully  wickedly  and  ma- 
liciously and  with  force  burnt  and  destroyed 
divers  goods  and  chattels  of  and  belonging  to 
divers  of  his  Majesty's  subjects  then  and  there 
being  and  greatly  terrified  and  alarmed  the  in- 
habitants of  the  said  city  and  county  of  all 
which  said  premises  the  said  Charles  Finney  so 
being  such  Justice  as  aforesaid  during  the  time 
aforesaid  to  wit  on  the  day  and  year  first  afore- 
said and  from  time  to  time  whilst  the  said  riots 
routs  tumults  and  affiays  and  the  said  attacking 
breaking  open  burning  and  destroying  of  the 
said  j^ls  and  messuages  and  burning  and  de- 
stroying the  said  goods  and  chattels  wen  going 
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on  and  proeeeding  and  being  done  and  eom- 1 
mitted  as  last  aforenaid  waa  informed  and  had 
notice  to  wit  in  the  citj  and  countj  aforesaid. 
Nerertheless  the  said  Attorney  General  in  fact 
saith  that  the  said  Charles  Pinney  so  then  and 
there  being  sach  justice  of  the  peace  as  afore- 
said and  well  knowing  of  the  said  riotoos  un- 
lawful and  tumultuous  assembly  and  of  all  other 
tlie  premises  aforesaid  but  disregarding  and 
wilfully  and  wrongfully  neglecting  the  duties  of 
his  said  office  of  justice  of  the  peace  as  afore- 
said did  not  then  and  there  suppress  or  put  an 
end  to  or  endeavour  to  suppress  and  put  an  end 
to  or  use  due  means  or  exertions  to  suppress  or 
put  an  end  to  the  said  riotous  rontons  unlawful 
and  tumultuous  assembly  or  to  the  said  breaking 
open  burning  and  demolishing  of  the  said  gaols 
and  prisons  and  rescuing  and  setting  at  liberty 
therein  or  to  the  said  breaking  open  burning 
and  demolishing  of  the  said  messuages  or  dwell- 
ing-houses or  the  burning  and  destroying  of 
the  goods  and  chattels  of  the  said  subjects  of 
our  said  Lord  the  King  as  aforesaid  as  he  oould 
and  might  and  ought  to  have  done  or  endea- 
Youred  to  execute  Sie  powers  and  authorities  of 
the  laws  of  this  realm  vested  in  him  the  said 
Charles  Pinney  as  such  justice  of  the  peace  as 
aforesaid  in  that  behalf.  But  the  said  Charles 
Pinney  then  and  there  to  wit  on  the  day  and 
year  first  aforesaid  and  from  thence  continually 
during  the  time  aforesaid  in  the  city  and  county 
aforesaid  wilfully  and  unlawfully  neglected  his 
duty  in  that  behalf  and  omitted  to  suppress  and 
put  an  end  to  and  to  endeavour  to  suppress  and 
put  an  end  to  the  said  riotous  unlawful  and 
tumultuous  assembly  and  the  said  riots  routs 
tumults  and  affrays  and  the  said  breaking  open 
burning  and  destroying  the  said  gaols  and  mes- 
suages and  the  Miid  burning  of  goods  and  chat- 
tels and  to  provide  and  organize  sufficient  force 
for  suppressing  the  same  although  he  was  on 
the  day  and  year  first  aforesaid  and  frequently 
afterwards  during  the  time  aforesaid  requested 
so  to  do  to  wit  io  the  county  and  city  aforesaid. 
But  the  said  Charles  Pinney  during  all  the  time 
aforesaid  wholly  refused  so  to  do  or  to  give 
such  orders  and  directions  as  were  necessary 
for  restoring  peace  and  tranquillity  in  the  said 
city  and  county  and  as  the  said  Charles  Pinney 
was  of  duty  bound  to  have  given  and  did  with- 
draw and  conceal  himself  not  only  from  the 
said  persons  so  unlawfully  riotously  and  tumul- 
tuously  assembled  as  aforesaid  but  also  from 
all  such  of  his  Majesty's  loyal  and  peaceable 
subjects  then  and  there  being  in  the  said  city 
and  county  who  might  stand  in  need  of  his  the 
said  Charles  Pinney's  orders  and  assistance  and 
did  wilfully  and  unlawfully  neglect  and  omit  to 
execute  or  endeavour  to  execute  any  of  those 
powers  or  authorities  by  the  laws  of  this  realm 
vested  in  him  the  said  Charles  Pinney  as  such 
justice  of  the  peace  as  aforesaid  in  that  behalf 
and  did  then  and  there  wilfully  and  unlawfully 
permit  and  suffer  the  said  persons  so  unlawfully 
riotously  and  tumultuously  assembled  as  afore- 
said to  be  and  continue  so  unlawfully  riotously 
and  tumultnously  assembled  in  the  commission 
of  the  aforesaid  violence  burnings  and  destruc- 
tions for  a  long  space  of  time  to  wit  during  all 
the  time  aforesaid  to  wit  in  the  city  and  county 


•foresaid  eoptraty  to  the  duty  of  his  said  oAee 
as  jnstiee  of  the  peaoe  as  aforesaid  in  oontempt 
of  our  said  Lord  the  King  and  his  laws  to  the 
evil  example  of  all  others  in  like  case  offending 
and  against  the  peace  of  oar  said  Lord  tlie  King 
his  Crown  and  dignity. 

(^Third  comt)  And  the  said  Attorney 
General  further  giveth  the  Court  here  to 
understand  and  be  informed  that  heretofore 
to  wit  on  the  thirtieth  day  of  October  in  the 
year  of  our  Lord  one  thousand  eight  hundred 
and  thirty-one  aforesaid  and  before  and  after- 
wards and  at  all  and  each  of  the  several  times 
herein-after  mentioned  the  said  Charles  Pinney 
Esquire  was'one  of  the  justices  of  our  said  Lord 
the  King  assigned  to  keep  the  peace  in  and  for 
the  said  city  of  Bristol  and  county  of  the  same 
city  and  also  to  hear  and  determine  divers  felo- 
nies trespasses  and  other  misdemeanors  com- 
mitted within  the  said  city  and  county.  And 
the  said  Attorney  General  further  gives  the 
Court  here  to  understand  and  be  informed  that 
on  the  said  thirtieth  day  of  October  in  the  year 
aforesaid  in  the  said  city  and  county  divers 
wicked  malicious  and  evil-disposed  persons  to 
the  number  of  one  thonsand  and  more  whose 
names  are  at  present  unknown  to  the  said 
Attorney  Genenl  with  force  and  arms  unlaw- 
fully riotously  routously  snd  tumultuously  as- 
sembled themselves  together  armed  with  iron 
bars  iron  crows  pickaxes  hammers  sticks  stavea 
and  bludgeons  in  the  said  city  and  county  and 
remained  and  continued  so  unlawfully  riotously 
routously  and  tumultuously  assembled  together 
for  a  long  space  of  time  to  wit  for  the  space  of 
forty-eight  hours  then  next  following  and  during 
that  time  made  a  great  riot  rout  distnrbanoe 
and  affray  and  during  the  time  aforesaid  forcibly 
violently  and  riotously  broke  open  burned  and 
destroyetl  divers  to  wit  two  public  and  common 
gaols  and  prisons  in  the  said  city  and  county 
and  then  and  there  rescued  and  set  at  liberty 
divers  to  wit  two  hundred  prisoners  who  were 
then  and  there  lawfully  confined  in  the  said  gaola 
and  prisons  and  dunng  the  time  aforesaid  wil- 
fully and  maliciously  and  with  great  force  and 
violence  attacked  broke  open  burnt  demolished 
and  destroyed  divers  to  wit  one  hundred  mease* 
ages  and  one  hundred  dwelling-houses  in  the 
said  city  and  oounty  and  belonging  to  divers  ef 
his  Majesty's  subjects  and  wickedly  unlawfully 
and  maliciously  burnt  and  destroyed  divers  goods 
and  chattels  of  and  belonging  to  divers  of  his 
Majesty's  subjects  then  and  there  being  and  then 
and  there  greatly  terrified  and  alarmed  the  in- 
habitants of  the  said  city  and  county  of  all  whidi 
said  premises  the  said  Charles  Pinney  so  being 
such  justice  as  aforesaid  during  all  the  time 
aforesaid  was  informed  and  had  notice  to  wit 
in  the  city  and  county  aforesaid.  Nevertheless 
the  said  Attorney  General  in  fact  saith  that  the 
said  Charles  Pinney  so  then  and  Uiere  being  such 
justice  of  the  p^ice  as  aforesaid  and  well  know- 
ing of  the  said  riotous  unlawful  and  tumultuous 
assembly  and  of  all  other  the  premises  aforeaaid 
but  disregarding  the  duties  of  his  said  office  did 
not  then  and  there  suppress  or  put  an  end  to  or 
endeavour  to  suppress  and  put  an  end  to  or  use 
due  means  or  exertions  to  suppress  and  put  an. 
end  to  the  said  riotous  rontons  unlawful  enA 
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tnmaltiioaB  assembly  or  to  the  said  breaking 
open  buming  and  demolishing  of  the  said  gaols 
and  prisons  and  rescuing  and  setting  at  liberty 
the  prisoners  therein  or  to  the  said  breaking 
open  burning  and  demolishing  of  the  said  messu- 
ages or  dwelling-houses  or  of  the  buming  and 
destroying  of  the  goods  and  chattels  of  the  said 
subjects  of  our  said  Lord  the  King  as  aforesaid 
or  endeavour  to  execute  the  powers  and  autho- 
rities by  the  laws  of  this  realm  vested  in  him  the 
said  Charles  Pinney  as  such  justice  of  the  peace 
as  aforesaid  in  that  behalf.  But  the  said  Charles 
Pinney  then  and  there  to  wit  on  the  day  and 
year  first  aforesaid  and  from  thence  continually 
during  the  time  aforesaid  in  the  city  and  county 
aforesaid  wilfully  and  unlawfully  neglected  his 
duty  in  that  behalf  and  omitted  to  suppress  and 
put  an  end  to  the  said  riotous  unlawful  and 
tumultuous  assembly  and  to  provide  and  organize 
sufficient  force  for  suppressing  the  same  although 
he  was  on  the  day  and  year  first  aforesaid  and 
fluently  afterwards  during  the  time  aforesaid 
requested  so  to  do  to  wit  in  the  city  and  county 
aforesaid  but  the  said  Charles  Pinney  during  all 
the  time  aforesaid  wholly  refused  to  give  such 
orders  and  directions  as  were  necessary  for  re- 
storing peace  and  tranquillity  and  as  he  the  said 
Charles  Pinney  was  of  duty  bound  to  have 
given  and  did  withdraw  and  conceal  himself  not 
only  from  the  said  persons  so  unlawfully  riot- 
ously and  tumultuously  assembled  as  aforesaid 
but  from  all  such  of  his  Majesty's  loyal  and 
peaceable  subjects  then  and  tiiere  beins  in  the 
said  city  and  county  who  might  stand  m  need 
of  his  the  said  Charles  Pinney's  orders  and  as- 
sistance and  did  wilfully  and  unlawfally  neglect 
and  omit  to  execute  or  endeavour  to  execute 
any  of  those  powers  or  authorities  bv  the  laws 
of  this  realm  vested  in  him  the  said  Charles 
Pinney  as  such  justice  of  the  peace  as  afore- 
said in  that  behalf  and  did  then  and  there  un- 
lawfully permit  and  suffer  the  said  persons  so 
unlawfully  riotously  and  tumultuously  assembled 
as  aforesaid  to  be  and  continue  so  unlawfully 
riotously  and  tumultuously  assembled  in  the 
commission  of  the  aforesaid  violences  burnings 
and  destructions  for  a  long  space  of  time  to  wit 
daring  all  the  time  aforesaid  to  wit  in  the  eity 
and  county  aforesaid  contrary  to  the  duty  of  his 
said  office  as  justice  of  the  peace  as  aforesaid 
in  contempt  of  our  said  Lord  the  King  and  his 
laws  to  the  evil  example  of  all  others  in  like 
ease  offending  and  against  the  peace  of  our  said 
Lord  the  King  his  Crown  and  dignity,  (a) 

Whereupon  the  said  Attorney  General  of  our  said 
Lord  the  King  who  in  this  behalf  prosecuteth  for 
our  said  Lord  the  King  prayeth  the  consideration 
of  the  Court  here  in  the  premises  and  that  due  pro- 
cess of  law  may  be  awarded  against  him  the  said 
Charles  Pinney  in  this  behalf  to  make  him  an- 
swer to  our  said  Lord  the  King  touching  and 
concerning  the  premises  aforesaid.  Wherefore 
the  sheriffs  of  th^  said  city  of  Bristol  and  county 
of  the  same  city  are  commanded  that  they  cause 
Imn  to  come  to  answer  to  our  said  Lord  the  King 
touching  and  concerning  the  premises  aforesaid. 
And  now  that  is  to  say  on  the  same  sixteenth 


(fl)  Easter  Term,  S  Will.  4.    No.  19  (Out 
Comities). 


day  of  April  in  the  same  term  before  our  said 
Lord  the  King  at  Westminster  cometh  the  said 
Charles  Pinney  by  John  Oliver  Jones  his  clerk 
in  Court  and  having  heard  the  said  Information 
read  he  saith  that  he  is  not  guilty  thereof  and 
hereupon  be  putteth  himself  upon  the  country. 
And  the  said  Attorney  General  who  for  our  said 
Lord  the  King  in  this  behalf  prosecuteth  doth 
the  like.(a) 

Openino  Speech  for  the  Crown. 
Attorney  General:  May  it  please  your 
Lordship,  Gentlemen  of  the  Jury,  yoa 
have  heard  from  my  learned  friend,  Mr. 
Wightman,  that  you  are  called  from  your 
homes  in  the  discharge  of  a  most  impor- 
tant duty,  for  the  trial  of  an  individual 
who  has  been  placed  in  an  office  of  high 
trust  and  authority,  and  who  stands 
charged  with  having  betrayed  that  trust 
by  not  ezercisini^  that  authority  for  the 

Erotection  of  those  who  were  placed  under 
is  care.  He  was  the  mayor  of  Bristol  at 
the  time  that  dangerous  riotd  took  place 
there ;  and  we  charge  him,  on  this  infor- 
mation, during  nearly  forty-eight  hours 
of  riot,  when  that  city  was  in  a  state  of 
confusion    and    consternation,    the    most 

(a)  The  following  is  a  list  of  the  chief  infor- 
mations  against  magistrates  for  omitting  to  act 
in  the  prosecution  of  their  office  : — 

11  Geo.  2.,  R.  V.  James  Bulteel,  a  justice  of 
the  peace,  for  refusing  to  make  proclamation  to 
disperse  rioters  plundering  a  wreck.  (It  does 
not  appear  that  this  information  was  ever  filed. 
The  draft  appears  to  have  been  settled  by 
Mr.  Attorney  General  Ryder.)  Hilary  Term, 
20  Geo.  2.,  R.  V.  Samuel  Scarfyn,  mayor  of  Sud- 
bury, for  refusing  to  quell  a  riot ;  33  Geo.  2., 
JR.  V.Francis  Fa<e«,  a  justice  of  the  peace,  for 
refusing  to  issue  summons  to  overseers  to  show 
cause  why  relief  should  not  be  granted  to  pau- 
pers ;  B.  V.  John  Heber,  the  like ;  21  Geo.  3,, 
a.  V.  Sampson  Wright,  a  justice  of  the  peace» 
for  refusing  to  receive  informations  on  oath 
charging  the  Hon.  Edward  Onslow  with  attempt 
to  commit  sodomy,  and  forcibly  detaining  the 
minutes  of  such  information  for  Lord  Onslow's 
use;  Michaelmas,  21  Geo.  3.,  i?.  v.  BracKtey  • 
Kennettf  Lord  Mayor  of  London,  for  neglecting 
his  duty  to  read  the  proclamation,  and  use  his 
endeavour  to  apprehend  and  restrain  the  rioters 
in  Moorfields ;  same  for  discharging  rioters  out 
of  the  Poultry  Compter  Prison ;  Easter,  36  Geo.3., 
B,  V.  Geo.  Vonnisthorpe,  a  justice  of  the  peace, 
for  refusing  to  quell  a  riot ;  37  Geo.  3.,  B.  v. 
George  Chapnum,  for  refusing  to  assist  in  appre- 
hending a  person  on  a  justice's  warrant  for  a 
breach  of  the  peace ;  I  Geo.  4.,  B.  v.  John 
WtUtamson,  mayor  of  Chester,  for  refusing  to 
admit  persons  entitled  to  their  freedom ;  B.  v. 
John  Arthur  Barron,  a  justice  of  the  peace.  A 
rule  nisi  was  obtained  against  him  for  a  criminal 
information  for  refusion  to  take  examination 
touching  a  chaige  of  feloniously  cutting  and 
maiming  at  Manchester.  See  1  St.  Tr.  NS 
1347,  and  3  B.  &  A.  433  ;  B.  v.  Badger,  4  Q.B. 
468  i  Shortt  on  Criminal  Informations. 
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alarming  and  most  dangerooB,  and  when 
crimes  of  the  deepest  dye  were  commit- 
ting nnder  the  eyes  of  all,  with  having 
neglected  the  dufy  of  that  office,— with 
having  abandoned  that  daty, — ^with  having 
withdrawn  from  being  Imown  and  dis- 
covered by  those  who  might  require  him 
to  act  in  the  discharge  of  his  office.  Such 
is  the  very  important  accusation  which  we 
prefer  against  Mr.  Pinney. 

I  am  sure  it  will  be  needless  for  me  to 
intreat  your  most  careful  aA^tention  to  all 
the  facte  that  we  shall  lay  before  you, 
convinced  as  I  am,  upon  the  statement  I 
have  received,  that  in  the  result  no  doubt 
can  be  entertained  that  that  charge  will 
be  most  fully  substantiated.  The  basis 
of  the  accusation,  gentlemen,  is  perfectly 
public  and  notorious.  It  must  be  proved 
almost  as  a  matter  of  form  to-day,  as  it  is 
unquestionably  known  to  all  of  you,  and 
to  all  the  King's  subjects,  and  indeed  to 
the  whole  civilized  world,  that  the  city  of 
Bristol,  one  of  the  very  first  rank  in  the 
British  empire,  was,  for  the  long  period  I 
have  mentioned,  in  the  state  that  I  have 
described.  When  it  is  further  added,  as  it 
appears  upon  this  information,  that  three 
gaols,  two  within  the  city  and  one  in  its 
immediate  vicinity,  were  broken  open  by 
a  lawless  mob, — that  the  prisoners  were 
let  loose  for  the  perpetration  of  fresh 
crimes, — ^that  spoliation  and  plunder  were 
carried  on  for  a  great  lengta  of  time, — 
that  not  only  these  three  gaols  were  de- 
stroyed by  fire,  but  that  the  Mansion 
House  of  the  chief  ma^strate  was  also  so 
destroyed;  that  the  bishop's  palace  was 
reduced  to  a  heap  of  ruins,  and  that  after 
that  period  the  houses  of  many  individuals 
were  plundered  and  demolished,  to  the 
extent  of  little  short  of  forty  of  the  best 
houses  in  the  town,  (a)  I  state  nothing  but 
what  is  familiar  to  you  all,  but  which  I 
think,  in  the  mind  of  all,  raises  at  once  a 
primd  facie  case  a^nst  the  ma^strates 
who  were  investeof  with  authority,  and 
leads  everyone  to  inquire,  whore,  during 
that  long  and  fearful  period,  were  those 
magistrates — ^what  was  their  conduct — in 
what  manner  did  they  exert  their  autho- 
rity— and  what  precautions  did  they  take 
to  prevent  such  dreadful  evils  P  It  were 
an  icUe  waste  of  time  to  gentlemen  of 
your  inteUigeuce,  to  pretena  to  lay  down 
the  duties,  as  the  law  oooks  describe  them, 
of  magistrates  upon  those  occasions.  The 
very  name  of  their  office  describes  them 
Bumoiently  for  the  present  purpose.  All 
ma^strates  are  emphatically  conservators 
of  the  peace.  When  the  peace  is  threat- 
ened, when  the  peace  is  endangered,  it  is 
their  duty  to  interfere  to  preserve  it ;  and 
when  it  is  broken,  by  the  most  alarming 

(a)  See  betow,  p.  847. 


orimeB,  they  are  called  upon  by  their  ofBoe 
itself  to  endeavoar  to  prevent  those  crimes 
by  all  the  means  in  uieir  power ;  amonff 
which,  the  principal  is  the  aathority  wiw 
which  they  are  invested  by  the  law,  of 
compelling  every  man  within  the  sound 
of  their  voice  to  take  up  arms,  if  it  be 
necessary,  and  to  employ  all  the  force 
they  are  capable  of  assembling,  for  the 
preservation  and  restoration  of  the  public 
peace.  Such  is  the  known  duty  of  every 
magistrate — ^the  duty  assumed  by  aU  the 
gentlemen  of  England  in  their  several 
counties— a  duty  imposed  upon  those  cor- 
porate magistrates,  who,  as  m  the  present 
case,  are,  by  their  charter,  invest^  with 
simUar  authority. 

It  is  well  known  that  the  neglect  of  this 
duty  may  expose  a  magistrate  invested 
with  this  power  to  serious  consequences. 
Though  fortunately  in  our  legal  history 
the  examples  are  but  few,  there  are  some 
of  a  remarkable  nature ;  for  in  the  riots 
which  in  the  year  1780  ensued  when  the 
Parliament  thought  proper  to  relax  the 
laws  against  the  Boman  Catholics,  it  is 
well  known  that  the  Lord  Mayor  of  iKmdon 
was  charged  with  a  neglect  of  his  duty, 
not  yerj  dissimilar  to  that  imputed  to  the 
present  defendant,  and  that  he  was  brought 
to  trial  and  convicted  of  that  offence, 
though,  from  the  acoident  of  his  dying 
before  he  could  be  brouffht  up  for  judg- 
ment, there  is  no  record  of  tne  ultimate 
conclusion  of  that  proceeding. (a)  But, 
gentlemen,  it  is  also  well  known  that  the 
law  extends  a  liberal  protection  to  every 
magistrate  who  acts  bond  fide  in  the  exer- 
cise of  his  authoritv;  it  is  well  known 
that  those  who  would  be  punished  if  they 
did  not  exert  their  power  would  receive 
the  fairest  consideration  of  all  their  con- 
duct, and  the  amplest  protection  the  law 
would  give  to  his  intentions,  even  though 
they  should  not  be  with  strict  propriety 
exerted.  The  law  reouires  every  indi- 
vidual magistrate,  unaer  such  circum- 
stances, to  act  with  vigour,  and  decision, 
and  resolution,  for  the  protection  of  the 
peace ;  and  in  case  of  any  small  excess  of 
power,  covered  by  his  own  good  intentions 
at  the  time,  he  need  not  be  afraid  of  any 
severe  consequences  either  of  a  civil  or  a 
criminal  nature. 

I  ought,  gentlemen,  perhaps,  in  the  out- 
set of  the  case  to  state  to  you  that  there 
appears  to  have  been  a  very  considerable 
mistake  in  the  view  which  this  gentlemaa 
took  of  the  duty  of  his  office ;  for  while 
these  dangerous  riots  were  going  on,  it 
appears  to  me  he  conceived  that  if  he 


(a)  R.  V.  Kennett,  5  C.  &  P.  288fi.  See  1  St. 
Tr.  N.8.  1219;  Papers  of  the  Solicitor  of  the 
Trasury,  6086 ;  OenUeman^M  Magaame,  MuA 
10,  1781. 
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once  called  in  the  aid  of  the  military  for 
the  purpose  of  patting  down  the  disturb- 
ance that  was  raging,  and  if  he  reqnired 
them  to  act  upon  their  views  of  the  neoes« 
sity  of  the  case,  and  of  coarse  npon  their 
own  responsibility,  he  altogether  divested 
himself  of  his  own.  And  I  think  that  yon 
will  find  that  that  unfortunate  desire  to 
withdraw  from  the  duties  of  his  office  and 
to  transfer  them  to  the  military  officers, 
as  though  they  had  been  the  military 
governors  of  the  citv,  ran  through  his 
whole  conduct  and  lea  to  the  unfortunate 
consequences  we  have  to  deplore.  But, 
gentlemen,  it  is  well  known,  it  is  an  esta- 
blished law  of  the  land,  laid  down  in  the 
House  of  Lords  by  Lord  MarisfUHd  and 
Lord  Thwrlow,  on  the  occasion  to  which  I 
have  alluded,  when  the  riots  in  the  year 
1780  were  discussed,  that  a  soldier  in  re- 
spect of  his  individual  duty  stands  in  no 
other  situation  than  the  other  King's  sub- 
jects, (a)  It  is  not  because  he  is  under 
military  orders,  or  because  an  officer  has 
a  military  power  to  issue  them,  that 
anything  like  martial  law  exists  in  the 
country;  they  come  in  aid  of  the  civil 
3X3wer, — ^the  civil  power  is  forced  to  act, 
the  civil  power  is  to  place  every  other 
power  in  motion,  and  it  is  merely  as 
King's  subjects,  and  not  as  a  hostile 
force,  that  soldiers  can  be  required  to  act 
in  the  most  dangerous  and  alarming  riots. 
Gkntlemen,  I  am  stating  upon  that  occa- 
sion a  doctrine  which  is  open  to  no  Ques- 
tion. It  has  been  laid  down  in  all  times 
by  the  highest  authority;  it  was  then 
stated,  as  I  have  mentioned,  by  those 
noble  persons;  and  it  happens  that  that 
T&ij  usefal  work,  Btinm'a  Justice,  contains 
an  opinion  laid  down  by  Lord  EUenborough, 
when  he  was  Chief  Justice,  upon  that  sub- 
ject, (b)  And  it  so  happens  that  in  the  late 
proceedings  in  the  city  of  Bristol,  when 
many  of  the  unfortunate  persons,  who 
were  led  into  crimes  upon  the  occasion  of 
those  riots,  were  brought  to  trial,  Lord 
Chief  Justice  Tindai  laid  down  the  same 
rule  of  law  in  the  most  distinct  and  per- 
spicuous manner,  (c)  There  is  no  doubt 
that  everyone  of  the  King's  subjects  is 
authorised  of  his  own  head,  if  he  thinks 
proper,  to  put  down  riots  by  any  force 
within  his  power.  Every  militarv  force 
which  happens  to  be  collected  there  is 
invested  with  the  same  authority ;  the 
officers  may  give  those  orders;  but  the 
military  are  always  bonnd,  from  the  dan- 
gerous nature  of  the  weapons  they  em- 
ploy, to  act  with  the  utmost  caution  upon 
the  subject,  and  nothing  can  be  so  desir- 
able as  that  the  military  should  always 
have  the  authority  of  a  magistrate  to  oon- 


(a)  1  St.  Tr.  N.S.  1212. 
(6)         „        „      12I811. 
(e)  Set  above,  p.  5. 


duct  those  prooeedinffs  which  may  be 
called  for.  Inow,  gentlemen,  that  cannot 
always  be  obtained.  The  magistrates  may 
be  at  a  distance  ;  but  in  this  instance  the 
mayor  was  always  upon  the  spot,  and  re- 
peatedly calling  upon  the  mHitaiy  officer. 
Colonel  Brereton,  unfortunately  now  no 
more,(a)  imder  circumstances  to  which  I 
will  not  allude,  to  make  an  end  of  the 
riots  which  existed  on  the  Saturday  even- 
ing ;  he  gave  it  as  a  sort  of  commission 
that  he  was  to  go  out  into  the  streets  and 
exercise  his  own  authority,  but  he  did  not 
accompany  him  at  the  moment  for  the 
purpose  of  seeing  that  that  authority  was 
properly  exercised,  or  according  to  what 
he  as  a  magistrate  felt  to  be  a  necessity 
that  re<}nirea  its  exercise.  Gentlemen,  1 
state  this  in  general  terms,  because  I  think 
it  will  appear  almost  a  leading  principle 
in  the  mind  of  this  gentleman  throughout 
those  proceedings. 

On  the  Saturday  morning,  in  the  first 
place,  it  is  perfectly  well  known  that  Sir 
CharleB  WethereU  coming  as  Recorder  to 
open  the  assizes  for  the  cit^  of  Bristol,(5) 
was  received  with  great  insult  and  con- 
tumelv,  that  a  mob  assembled,  and  that 
when  he  went  into  the  Mansion  House ,  the 
Mansion  House  itself  was  assailed,  not 
only  with  violent  language,  and  with 
breaking  windows  and  other  acts  of  out- 
rage, but  that  persons  remaining  did  for 
several  hours  together  break  in  the  win- 
dows, and  doors,  and  the  walls,  that  they 
were  able  to  enter  the  house  in  conside- 
rable force,  and  that  upon  that  evening 
they  even  brought  combustibles  into  the 
Mansion  House  for  the  purpose  of  greater 
and  more  horrible  mischief  I  may  state 
at  this  moment,  in  passing,  that  the  Man- 
sion House  is  provided  for  the  residence 
of  the  Mayor,  who  is  elected,  not  out  of 
the  aldermen,  but  out  of  the  Common 
Coimcil,  the  aldermen  having  each  their 
ward  of  the  city,  but  he  having  an  autho- 
rity which  runs  through  the  ii^ole  of  the 
city.  But  the  aldermen  are  required  by 
charter  to  be  present,  and  the  very  oath 

(a)  He  and  Captain  Warrington  were  tried 
by  court-martial  for  n^lect  of  duty  on  October 
29-81,  1831.  See  "The  coarts-martial  upon 
Lieut-Colonel  Brereton  and  Capt.  Warrington  " 
Bristol,  1832 ;  Appendix  B.,  and  Papers  of 
Solicitor  of  Treasury,  No.  1263.  On  the  mominir 
of  the  fifth  day  of  the  inquiry  Colonel  Breretra 
shot  himself.  The  court-martial  found  Captain 
Warrington  guilty  of  three  of  the  four  charges 
against  him,  and  sentenced  him  to  be  cashiered 
Pf^cm  of  Solicitor  of  Treasury,  No.  1268. 

(6)  "  At  Bristol  the  Recorder  tries  the  pri- 
foners  at  the  gaol  delivery,  but  does  not  attend 
the  quarter  sessions  ;  the  prisoners  at  the  quarter 
sessions  are  tried  before  a  mayor  and  aldermen 
but  virtually  by  a  town  clerk,  who  there  is  neces- 
sarily a  barrister."— Report  of  Commissioners 
on  Monicipal  Corporations,  97. 
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of  the  corporate  magiatrateB  is,  that  they 
flhoald  be  on  the  spot  for  the  purpose  of 
resisting  any  ebullitions  of  popular  tamolt 
which  are  so  likely  to  occur  when  great 
bodies  are  called  together,  (a) 

Gentlemen,  it  will  appear  that,  in  oon« 
sequence  of  tiiie  proceedings  of  the  mob, 
the  Biot  Act  was  read,  and  the  magistrates 
remonstrated  with  them,  desiring  them  to 
leare  the  place,  and  stating,  that  if  they 
should  continue  assembled  in  the  riotous 
manner  they  were,  some  further  measures 
would  be  necessary.  They  still  continued 
assembled.  The  troops  were  sent  for,  the 
Biot  Act  was  read  a  second  time,  and  the 
troops,  going  forth  among  the  mob,  fre- 
quently cleared  the  streets  without  any 
bloodshed;  but  the  mob  were  not  alto- 
gether dispersed.  In  the  course  of  that 
evening,  more  than  once.  Colonel  Brereton 
wta  required  to  clear  the  streets,  in  rather 
decisive  terms,  but  Colonel  Brereton  could 
never  pbtain  from  the  magistrates  those 
precise  and  specific  orders  which,  in  his 
judgment,  were  necessary  to  enable  him 
to  take  measures  of  more  determined  vio- 
lence ;  for  when  he  was  told  to  clear  the 
streets,  and  inquired  of  the  magistrates  in 
what  mode  he  was  to  proceed  to  do  it, 
whether  by  violence  or  not,  the  answer 
was,  that  he  was  to  do  it  in  any  way  he 
thought  proper.  But  that  was  imposing 
upon  him  a  responsibility  that  he  might 
well  pause  before  he  undertook,  for  where 
a  magistrate  gives  the  authority,  he  is  to 
know  that  it  will  be  properly  exercised, 
and  that  the  ground  for  its  exercise  does 
exist.  The  mob,  in  point  of  fact,  were 
dispersed  at  difierent  times ;  there  was  a 
cessation  of  that  violence,  and  occasion- 
ally, as  the  individuals  withdrew,  several 
of  the  special  constables  were  dismissed 
by  the  magistrates  themselves,  the^  think- 
ing there  was  no  further  danger.  In  the 
course  of  that  night,  however,  indepen- 
dently of  the  attack  upon  the  Mansion 
House,  which  was  iu  Queen  Square,  another 
act  was  done  by  the  mob,  which  indicated 
more  deep  intentions  of  mischief,  for  the 
Council  House,  at  a  distance,  was  attacked 
by  a  part  of  the  mob.  A  party  of  the  14th 
Dragoons,  which  were  in  the  town  of 
Bristol  in  consequence  of  orders  from  the 
Govemmenii,  in  defending  themselves 
against  the  mob,  as  they  state,  had  fired 
some  shots,  and  had  killed  one  of  the 
rioters,  which  led  to  a  state  of  exaspera- 
tion exceedingly  unfortunate  in  reference 
to  future  events  which  occurred. 

I  should  state  to  you,  now,  that  the 
mayor  and  magistrates  had  full  expecta- 
tion of  the  mischief  which  did  arise. 
Several  days  beforo  they  stated  to  the 

(a)  See  as  to  earlier  riots  in  Bristol,  Beyer's 
Memoirs  of  Bristol,  2,  95;  Gross's  Gild  Mer- 
chant, I,  110. 


Goyemment  their  doubts  whether  Sir 
Oharlet  Wethereil  could  prudently  appear 
in  the  town  at  all ;  and  it  was  afterwards 
agreed  that  he  should  appear,  and  that 
the  Gk>vemment  should  provide  some 
troops  in  aid  of  the  civil  power,  not  with 
any  view  of  having  the  city  handed  over 
to  any  military  force,  for  the  exercise  of 
that  authority  which  the  smaller  number  of 
men,  who  could  be  spared  for  any  parti- 
cular point,  could  not  undertake;  but  it 
would  be  necessary,  in  order  to  have  that 
military  power  act  with  any  degree  of 
efiect,  that  the  civil  power  should  co- 
operate with  it.  On  that  night,  however, 
these  dangerous  indications  took  place ; 
and  this  most  unfortunate  circumstance  of 
the  man  being  shot  produced  a  feeling 
between  some  of  the  troops  and  the  great 
bulk  of  the  mob. 

Now,  gentlemen,  supposing  I  were  to 
admit,  wnich  I  do  not,  because  I  think 
there  was  much  more  to  be  done  on  that 
night  than  was  in  fact  done ;  but  supposing 
I  were  to  admit  that  the  mayor  exercised 
the  best  of  his  power  on  that  mght  of 
Saturday  to  prevent  a  tumult,  the  question 
would  arise,  how  far  he  could  possibly  be 
justified,  after  such  appearances  na  these, 
in  not  summoning  all  the  magistrates  and 
all  the  civil  force  in  the  first  place,  to 
meet  at  the  earliest  possible  hour  on  the 
Sunday  morning,  to  see  whether  the  same 
symptoms  of  mischief  then  continued,  and 
to  provide  the  means  of  putting  it  down  P 
If  such  should  be  the  case,  it  does  not 
appear  that  either  on  the  preceding  even- 
ing, or  on  that  morning,  any  sort  of  orga- 
nisation of  the  civil  force  took  place.  It 
has  been  said  that  the  conduct  of  the 
special  constables  was  provoking  to  the 
mob— that  they  irritated  them  by  making 
a  sort  of  irregular  sally  against  uiem  now 
and  then,  for  the  space  of  two  or  three 
hours,  when  assembled  against  vhe  front 
of  the  Mansion  House,  but  without  making 
any  general  attack  upon  them.  And,  cer- 
tainly, some  of  the  magistrates,  and,  I 
believe,  the  mayor  among  the  rest,  threw 
some  degree  of  blame  upon  the  special 
constables  for  that  line  of  conduot  But 
there  was  a  total  want  of  all  organisation 
of  the  civil  force,  beyond  the  fact  of  their 
calling  forth  about  SOO  special  constables, 
some  of  them  citiaens  who  volunteered  for 
that  duty,  and  some  hired  for  the  purpose. 
Undoubtedly  the  mayor  did,  on  two  occa- 
sions, read  the  Biot  Act ;  but  there  was  no 
personal  interference  of  the  mas istrates — 
no  personal  exposure  of  themselves  as  the 
leaders  of  that  military  force — no  ofTer  to 
go  along  with  the  military  where  the 
sword  might  be  required  to  be  used,  as  I 
apprehend  you  would  think  there  ought 
to  oe,  before  the  military  were  called  upon 
to  exercise  their  power  on  the  bodies  of 
the  assembled  multitade.    But,   gentle- 
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men,  on  the  next  morning  there  was  no 
ROTiBion  made  for  any  meeting  of  that 
kind.  As  early  as  seven  o'clock  the  barri- 
•oades  which  had  been  placed  against  the 
Mansion  House  windows  were  pnlled  down 
by  a  large  assemblage  of  the  mob.  I  do 
not  find  any  proof  in  any  statements  on 
^e  part  of  the  magistrates  that  they 
formed  plans  to  collect  any  ciyil  force  for 
the  purpose  of  restraining  that  mob.  If 
they  looked  to  the  military,  it  is  clear  that 
the  military  wonld,  after  two  or  three 
charges,  however  destmctiye,  have  ex- 
hausted all  their  fire;  and  if  the  mob 
continued  assembled  after  the  military 
had  snent  their  force,  without  any  ciyil 
force  oeing  collected  to  prolong  that  resis- 
tance, it  is  quite  evident  that  such  attacks 
b^  the  military  force  would  have  left  the 
City  the  more  entirely  at  the  mercy  of  the 
nobi  But  no  civil  force  was  collected; 
the  Mansion  House  was  continued  to  be 
assailed;  and  there  was  one  thing  led  to  a 
greater  excess,  for  the  cellars  were  entered, 
and  the  wine  was  taken  away,  and  a  great 
purtion  of  the  mob  becoming  intoxicated, 
became  exceedingly  violent,  until  it  was 
necessary  for  the  ma^or,  not  having  that 
force  al>out  him,  which  I  apprehend  he 
ought  to  have  made  some  effort  to  call 
about  him,  to  leave  the  Mansion  House, 
and  go  to  the  Council  House,  and  there 
endeavour  to  meet  some  of  his  fellow 
citizens,  whom  he  assembled  in  the  man- 
ner that  I  will  describe.  - 

Gentlemen,  the  Mansion  House  is  in  a 
part  which  is  called  Queen  Square,  the 
comer  house  of  Queen  Square  and  Char- 
lotte Street,— -(I  will  hand  a  plan  to  you 
by-and-bv)  a  part  of  the  town  considerably 
distant  from  the  Council  House ;  and  in 
order  to  get  from  thence  to  the  Council 
House  it  would  be  necessary  to  cross  a 
drawbridge,  (a)  leading  to  another  part  of 
the  dty,  the  city  bein^  intersected  b^ 
▼arious  harbours  and  basins.  The  Council 
House  was  therefore  at  a  considerable 
distance  from  the  Mansion  House. (&)  The 
mayor  summoned  the  citizens  to  attend  at 
the  Council  House  at  half-past  ten  o'clock, 
but  he  did  not  do  so  with  the  voice  of  autho- 
rity, not  as  a  man  who  knew  he  had  a 
ri^t  to  call  them  together,  but  he  wrote 
a  sort  of  private  invitation,  which  left 
persons  as  free  almost  to  go  elsewhere 
as  to  come,  and  which  was  not  likely  to  be 
attended  to,  when  without  orgamsation 
men  were  thus  invited  to  meet  the  danger 
which  presented  itself.  I  do  not  know 
^^  the  attendance  was  very  large.   There 

■ 

(a)  "  The  Attorney  General  was  misinformed 
in  this  particular."    Note  in  Ghimey's  report. 

(6)  The  Coxmcil  House  was  sitnated  at  the 
eorner  of  Com  Street  and  Broad  Street.  See 
PiMi,  1365. 
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were  numerous  citizens  in  anxious  hopes 
of  beinff  emploj^ed  in  order  to  suppress 
the  violence  going  on,  and  to  provide 
measures  for  future  security,  but  there 
was  no  plan  whatever  devised  by  the 
magistrates.  On  the  contrary,  there  was  a 
kind  of  advertising  for  plans,  and  a  hope 
that  someone  would  propose  something 
or  other,  when  there  could  be  nothing 
more  distinct  than  the  duty  imposed  on 
the  magistrate,  namely,  that  he  should 
call  on  every  one  to  act ;  that  he  should 
insist  on  it  by  virtue  of  his  authority; 
that  every  one,  however  high  and  superior 
to  him  on  ordinary  occasiocs,  snould 
become  his  officer  for  the  purpose  of  re- 
pressing the  riot.  No  such  thing  was 
attempted  on  his  part;  on  the  contrary, 
debate  and  discussion  was  invited  by  ^e 
magistrates;  they  hoped  that  something 
would  be  proposed.  A  great  deal  was  sail 
about  the  militery.  The  military  in  conse- 
quence of  the  unfortunate  shot  which  had 
taken  effect  the  night  before,  appeared  to 
Colonel  jBrereton  to  be  in  so  very  bad  a 
state  with  reference  to  the  mob  that  it 
was  his  decided  opinion  they  ought  to 
retire  from  the  town.  I  believe  it  will  be 
proved  to  you  that  the  magistrates  agreed 
m  that  opinion,  though  they  were  ex- 
tremely unwilling  to  lose  any  force  that 
might  be  by  possibility  brought  to  bear 
upon  the  mob. 

Gentlemen,  it  appears  that  about  the 
hour  of  eleven,  the  assembled  ma^trates 
received  at  the  Council  House  notice  of  an 
event  of  the  most  important  description ; 
for  I  think  it  will  appear  to  you  that,  while 
a  mob  was  parading  the  town  and  getting 
the  upper  hand  of  the  respectable  citizens, 
one  01  the  first  objects  should  have  been  to 
see  that  all  the  gaols  were  perfectly  forti- 
fied, itfid  no  attempt  made  to  let  loose  the 
prisoners,  and  so  increase  the  mob  by  the 
malefactors.  They  heard,  about  eleven 
o'clock,  that  the  Bridewell  was  about  to 
be  attacked.  And  now  I  will  tell  you  the 
Council  House  is  at  the  comer  of  the  street 
called  Corn  Street,  and  that  the  Bridewell 
is  in  fact  in  that  very  street ;  that,  going 
down  the  street,  the  Council  House  ^rms 
the  corner,  and  a  little  further  on  you  come 
upon  the  Bridewell,  (a)  TheBridewell  there- 
fore was  very  near  the  Council  House. 
Persons  were  assembled  at  the  Council 
House  for  the  purpose  of  knowing  whether 
they  could  be  beneficially  employed ;  they 
heaord  at  the  Council  House  that  the  Bride- 
well was  about  to  be  stormed,  but  nothing 
was  done  to  save  it.  When  that  therefore 
was  announced  which  oueht  to  have  been 
anticipated  and  rendered  impossible,  and 
you  find  no  step  taken  to  check  those 
persons  who  were  engaged  in  destroying 

(a)  See  Plan,  1866. 
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the  Kidewell,  let  me  make  this,  whiok  I 
think  an  importuit  dbeervstion,  with  refer* 
enoe  to  the  general  oondnct  of  the  mayor ; 
that  though  many  complaints  were  made 
against  Colonel  Brereton  for  not  doing 
that  which  the  magistrates  required,  under 
general  orders,  he  was  not  dirocted  to  this 

?)lace ;  he  was  not  told  **  There  is  a  civil 
broe  which  I  will  head,  however  small, 
and  go  and  endeavour  to  defend  that 
Bridewell,  and  I  insist  on  your  troops 
being  present  to  support  them  in  case 
they  need  support."  if  othing  of  that  sort 
was  done  on  tne  part  of  the  mayor  or  the 
magistrates ;  and  during  three  hours  the 
storming  of  that  Bridewell  took  place  by 
a  mob  really  insignificant  in  numbers, 
and  by  no  means  exasperated  in  point  of 
violence.  During  three  hours  that  siege 
took  place  in  the  very  neighbourhood  of 
theOouncil  House,  and  not  a  single  attempt 
was  made  to  prevent  the  Bridewell  being 
destroyed ;  and  that  is  the  more  singnlaar 
and  remarkable  because  it  is  within  hear- 
ing. I  mistook  the  geography ;  it  is  not 
in  the  same  street  with  the  Council  House, 
but  in  the  same  neighbourhood,  and  I 
apprehend  within  hearing  when  the  ham- 
mers were  beating  down  the  walls ;  I 
apprehend  they  could  not  fail  to  hear  what 
was  going  on.  This  Bridewell  is  most 
remarkably  situated ;  there  is  the  gover- 
nor's house  on  one  side  and  a  gaol  on  the 
otiier,  and  a  very  narrow  passage;  that 
veiy  narrow  passage  has  gates  at  both 
ends  opening  into  one  street  at  one  end, 
and  a  street  at  the  other.  A  place  more 
susceptible  of  defence  is  hardly  possible 
to  describe ;  and  if  only  a  few  of  the 
sheriff's  officers  in  attendance  on  the  cor- 
poration had  been  placed  there  when 
notice  was  first  given  that  the  Bridewell 
was  about  to  be  attacked,  it  must  have 
been  attended  with  success.  On  the  con- 
trary, after  three  hours,  during  which 
there  were  some  citizens  applying  for 
instructions  which  they  could  not  receive, 
the  mayor  and  magistrates  were  expressing 
themselves  in  despondency  from  the  want 
of  military  power ;  there  was  during  that 
period  no  resistance  made ;  this  place  was 
pulled  down,  and  the  inhabitants  of  it 
became  the  plunderers  of  the  town. 

You  will  easily  conceive,  gentlemen,  the 
encouragement  given  to  wrong-doers  by 
such  success;  and  you  will  not  be  sur- 
prised that,  having  gone  in  the  first  place 
to  rescue  tiie  rioters  whom  they  supposed 
to  be  in  the  Bridewell,  they  should  go 
t6  rescue  those  whom  they  believed  to 
be  in  the  gaol,  and  that  they  should  there 
pursue  the  same  course  of  violence.  No 
previous  arrangement  was  made  to  pre* 
vent  it ;  and  you  will  find  that  the  gaoler, 
a  servant  of  tne  corporation,  hearing  what 
was  likely  to  take  placoi  and  knowing  from 


one  triunmhrtkey  were  Ttry  likely  to  go- 
on to  anouier,  came  to  the  magisteates  at 
tjie  Council  House  and  told  them  what  was 
Ukelyio  take  place,  and  adoed  for  inatnio* 
tiom,'  boA  no  tnstruotiona  could  be  ob- 
tained. Therel  was  some  debating,  and  afe 
last  'he  impatiently  asked,  thinking  he 
ought  to  be  acting  rather  than  receiving 
oraersy  *' Whaittan  I  to  do,  gentlemen"? 
The  answer  given  by  one  of  the  magis* 
trates,  in  the  hearing  of  the  mayor,  was 
this  most  remarkable  one,  still  showing 
the  same  desire  to  evade  responsibility : 
"  Why,  Mr.Sumphries,  I  do  not  know ;  per* 
haps  the  mob  might  be  appeased  by  Uio 
prisoners  i>eing  set  free.  JMow  mina,  tibe 
magistrates  do  not  recommend  that  course 
to  be  taken,  but  if  yon  should  think  fit  to 
do  it,  and  you  think  the  mob  will  be  paci- 
fied, that  will  be  a  matter  for  you  to  con- 
sider.'^ Instead  of  providing  him  with  all 
the  means 'tiiey  would  be  able  to  command 
for  making  resistance,  such  was  the  inde- 
cisive language  thev  held  to  an  officer 
having  the  principal  control  of  the  gaol 
of  Bristol,  as  to  the  course  he  should  nar- 
sne.  The  gaol  was  soon  afterwards  attao«»d. 
Not  even  then  were  the  military  ciJled 
upon  to  act.  Surely  the  magistrates 
might  have  said.  We  can  muster  twenty, 
thirty,  or  forty  constables,  and  let  thrai 
go  and  act  with  the  troops,  so  that  the 
&oops  may  support  them  in  case  of  resis- 
tance. Bat  some  constables,  with  two  of 
the  aldermen  at  their  head,  went  at  one 
time  and  the  troops  at  another,  without 
c(mcert,  one  going  out  almost  as  the 
others  came  in ;  the  natural  consequence 
was  that  the  mob  got  the  upper  hand,  and 
drove  them  both  ofi*  the  place* 

But,  gentlemen,  what  I  have  said  of  the 
Bridewell,  from  its  being  so  easily  defen- 
sible, is  still  more  applicable  to  the  G^U 
for  there  was  never  a  place  which  pre- 
sented a  more  complete  &ont  to  tho 
enemy  than  that;  the  walls  are  very 
powerful,  and  the  approach  extremely 
difficult;  the  doors  are  strong,  and  the 
entrance  extremely  narrow^  in  the  front  of 
the  gaol  there  is  a  Float  or  basin  in  such 
a  position  that  any  person  attacking  it 
might  have  been  driven  into  the  float 
connected  with  the  new  cut  of  the  river 
Avon.  8o  that  there  never  was  a  place 
which  admitted  of  more  easy  defence  than 
this  gaol ;  and  if  there  had  been  a  little 
pre-concert  between  the  mayor  and  the 
commanding  officer  of  the  troops,  so  that 
they  could  have  been  brought  in  to 
support  and  aid  the  civil  force,  I  do  not 
see  now  it  is  possible  that  that  gaol  should 
not  have  been  successfully  defended.  It 
was  not  defended,  and  the  prisoners,  to 
the  number  of  150,  were  let  out  of  the 
gaol  for  the  purposes  of  plunder  and  con- 
flagration.   Further  measures  of  the  same 
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fidrt  ^irere  resorted  to;  the'  dock  gates 
were  &red,  tiie  toll-booses  were  fired,  a 
third  prison  broken  open, — ^not  one  within 
the  jurisdiction  of  the  town,  but  very 
near  it,  within  the  county  of  Glonoester. 
The  same  mob  committed*  that  oiitrage, 
and  of  conrse  released  so  many  other 
persons  willing  to  join  in  the  ontrage. 

Gentlemen,  I  have  stated  that  daring 
the  time  the  Bridewell  was  fired  there 
was  not  a  smgle  efiV>rt  made ;  dnring  the 
firing  of  the  gaol  there  was  bnt  one  effort 
made,  and  tlukt  too  late — of  the  nature  I 
hare  stated.  And  I  shonld  mention  that 
doring  the  whole  of  this  day  there  was 
one  most  remarkable  feature  in  the  con- 
doct  of  the  magistrates;  when  they 
talked  of  going  to  resist,  or  going  not  to 
resist,  bnt  of  seeing  what  was  going  on, 
they  were  advised  not  to  show  their 
staves— they  were  not  to  act  as  magis- 
trates, bnt  to  persuade  these  persons  to 
disperse.  And  among  all  the  devices 
proposed,  almost  the  only  one  resorted  to, 
to  restrain  this  most  dreadful  tnmnlt, 
described  by  the  mayor  himself  as  one  of 
the  most  dreadful  scenes  which  had  ever 
been  exhibited,  was  to  get  a  dissenting 
minister,  a  gentleman,  I  believe,  of  great 
respectability  and  great  power  of  elo- 
quence, to  go  and  make  a  speech  to  these 
persons; (a)  a  most  hopeless  exertion  of 
eloquence  I  should  thinK ;  but  still  show- 
ing that,  if  the  mayor  had  any  expectation 
Uiat  a  speech  would  have  any  effect,  those 
who  would  be  accessible  to  that  would 
not  be  altogether  blind  to  their  own  in- 
terests, and  if  there  had  been  a  tolerably 
organised  force  accompanying  the  speaker, 
they  would  have  thought  a  nttle  of  their 
situation,  and  have  paused  before  they 
proceeded  in  such  a  course  of  crime. 

Now,  gentlemen,  I  have  stated  to  you 
clearly  what  was  going  on,  and  the  con- 
duct of  the  mayor  and  the  maffistrates, 
the  mayor  being  the  principal  person 
who  took  the  lead,  the  person  naturally 
looked  to  as  the  leader,  the  constant 
efforts  of  the  citizens  to  obtain  employ- 
ment, without  being  able  to  do  so,  for  the 
preservation  of  the  city.  It  was  arranged 
that  they  should  separate  and  meet  again 
about  luklf-past  three  o'clock.  Then  it 
was  hoped  something  might  be  proposed. 
At  tiiat  time  many  of  the  citizens  did 
meet.  There  was  still  no  plan — still  an 
invitation  for  discussion  and  debate,  but 
no  orders  given,  no  authoriiy  exercised. 
Kothing  was  said  on  the  part  of  the  mayor 
showing  he  felt  himself  in  a  situation  to 
command,  lead,  or  do  any  thing  to  put 
down  the  most  violent  tumult  that  was 
then  raging.  But,  on  the  contrary,  it  was 
said  by  a  gentieman, — ^indeed  before  that 


(a)  See  below,  pp.  86, 159, 


some  of  the  eitiEens  said  in  refereiice  to  a 
particular  ward  or  parish,-—**  We  have  less 
than  eighty  or  near  an  hundred  men 
capable  of  acting."  Upon  which  tiie  mayor 
said,  «I  amveiy  happy  to  hear  it."  "I 
hope,"  said  one  of  the  gentlemen,  **  they 
Will  be  permitted  to  use  arms."  The 
Answer  was,  *'  Oh,  we  must  not  use  arms, 
— ^that  is  a  very  doubtful  point, — every 
one  may  defend  his  own  ;  but  if  they  vae 
to  act  against  the  mob,  I  can  by  no  means 
authorise  them  to  use  arms."  '*  On  the 
contrary,"  said  the  mayor,  *'they  must 
not  use  arms ;  if  they  destroy  any  persCn 
they  might  be  hanged  for  murder." 
Gentlemen,  that  was  most  assuredly  a 
most  singular  piece  of  law  and  of  common 
sense,  at  the  very  time  they  were  calling 
upon  the  soldiers  to  come  and  employ 
lead  and  steel  for  the  destruction  of  those 
who  stood  about  the  streets  doing  little  or 
nothing.  To  say  that  citizens  could  not 
disperse  those  who  were  destroying  their 
property  by  these  means  appears  to  me  a 
very  extraordinary  view  of  tneir  duty  and 
their  situation;  it  shows  the  degree  of 
negligence  which  this  information  charges 
against  the  defendants. 

Again,  when  they  came  at  half-past 
three,  when  the  same  questions  were  put, 
"  What 'course  must  we  take,  audi  what  are 
we  to  do  P"  those  gentlemen  were  all  told, 
'*  You  must  act  upon  your  own  respon- 
sibility; every  one  of  you  must  act 
upon  your  own  responsibility ;  we  have 
no  advice  to  give."  And  then  it  was  said 
aloud  at  that  meeting,  "  It  is  now  half-past 
three  o'clock, — ^in  an  hour  and  a  half  it  will 
be  dark,  and  it  is  now  necessary  that  every 
one  of  us  should  look  to  our  own  safety, 
— ^we  should  take  care  of  ourselves ;  "  in 
short,  that  no  concert  was  to  be  carried 
on,  that  no  further  attempt  was  to  made. 
Under  those  circumstances,  that  meeting, 
summoned  at  half-past  tluree  to  consider 
of  a  concerted  resistance  to  the  tumult, 
was  separated.  This  having  been  said  in 
the  presence  of  the  mayor,  the  mayor 
neither  approved  nor  dissented  from  tnat 
opinion,  that  they  wore  each  to  look  after 
their  own  safety,  and  that  no  care  was  to 
be  taken  as  a  united  measure  of  the 
interests  of  the  city  of  Bristol. 

Gentlemen,  another  suggestion  was 
made  after  this,  which  was  adopted  by  the 
mayor.  Of  course  you  are  aware— not 
supposing  I  am  a  reporter  of  the  debates 
at  large— numerous  conversations  took 
place,  which  will  be  stated  by  the  wit- 
nesses ;  I  am  giving  you  the  result  which 
I  understand  the  witnesses  will  prove. 
But  it  was  suggested  that  in  the  absence  of 
the  military,  they  had  no  chance  of  making 
head  against  the  mob,  but  that  they  might 
call  out  the  posse  comitatiM,  and  it  was 
suggested  at  this  time,  between  three  and 
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four  o'clock,  wJien  damage  was  already 
done  and  was  doing,  and  so  mnch  more 
likely  to  follow,  that  at  six  in  the  morn- 
ing, at  the  distance  of  fourteen  hoars,  the 
posse  comitatus  should  come  together,  and 
then  proceed  to  some  act  or  other  for 
which  they  were  not  then  prepared,  if  any 
part  of  the  mob  should  remain  to  be 
dispersed.  Gentlemen,  if  that  kind  of 
mockery  is  to  be  practised, — ^if  it  should 
be  possible  to  suppose,  which  I  do  not 
suppose,  Gk)d  knows,  that  there  was  even  a 
wish  that  this  should  go  forward,  I  do 
not  know  how  that  could  be  more  effec- 
tually done  tban  by  the  very  palpable 
absurdity  of  telling  persons  to  separate 
while  the  mob  was  }>lundering  the  city,  to 
^o  home  quietly  while  the  mob  was  still 
mcreasing,  and  U>  meet  again  the  next 
morning,  when  the  whole  eyening  and 
^ght  lubd  been  devoted  to  their  acts  of 
plunder  and  deyastation. 

They  did  not  altogether  separate  at  that 
time, — ^the  magistrates  remained  at  the 
Council  House.  It  was  stated  that  another 
attack  was  made  at  the  Mansion  House,  on 
which  certain  obserrations  were  made. 
The  Mansion  House  was  destroyed  that 
•evening,  and  then  there  was  word  brought 
to  the  Council  House  that  the  Bishop's 
palace  was  about  to  be  attacked.  I  believe 
it  was  at  about  that  period  that  the  wit- 
nesses stated  that  they  had  a  considerable 
number  of  most  respectable  gentlemen 
collected  together  who  were  exceedingly 
desirous  of  going  to  see  whether  they 
could  make  any  impression  upon  the 
mob.  But,  they  said,  we  must  be  headed 
by  the  chief  magistrate, — we  must  insist 
Upon  it  that  we  shall  be  headed  by  him. 
'Tne  mayor  made  a  reference  to  some 
gentlemen  there,  and  he  said  he  would 
accompany  them,  and  they  went  down  to 
the  street  and  gave  three  cheers  for  the 
mayor  as  the  leader  of  their  bodv.  They 
then  turned  back  in  order  to  let  him  pass 
through  them,  bnt  when  they  looked 
back,  instead  of  finding  the  mayor  to  take 
the  lead,  they  saw  him  return  into  the 
room  from  wnich  he  had  come,  and  they 
then  went  on  by  themselves,  but  after- 
wards gave  up  the  whole  as  hopeless, 
finding  they  were  not  led  on  by  the 
mayor. 

Ghentlemen,  the  bishop's  palace  was 
fired;  and  the  mayor  went  down,  it 
seems,  to  the  College  Green,  which  is 
near  the  Bishop's  pamce,  and  there  was 
the  recruiting  office  of  Colonel  Brereton. 
He  states  himself  that  he  was  going  to  the 
Bishop's  palace  in  order  to  render  some 
resistance,  but  what  resistance  he  was 
likely  to  offer,  or  what  he  had  the  means 
of  doing,  or  what  civil  force  he  had 
collected,  I  am  not  able  to  prove.  That 
will  be  proved  perhaps  by  the  other  side ; 


but  he  went  twice  to  the  office  of  Colonel 
Brereton ;  a  message  was  sent  for  an  old 
coat.  The  mayor  states  that,  seeing  the 
main  body  of  the  mob  coming  in  one 
direction,  and  thinking  that  the  mob 
plundering  the  palace  was  likelv  to  be 
loined  by  them,  and  whatever  force  he 
had  was  too  small  to  resist,  he  therefore 
left  that  place.  Now,  whether  there  was 
any  organisation  or  anything  like  an 
authority  that  could  have  given  resistance, 
I  cannot  say,  but  he  went  to  the  office  of 
the  corporation  and  conversed  there  with 
the  town  clerk.  He  sent  soldiers,  some 
of  whom  I  shall  call,  but  merely  to  ask  for 
the  means  of  securing  his  own  personal 
safety.  He  required  to  be  told  now  he 
could  escape,  and  after  a  good  deal  of 
waiting  and  watching,  he  did  escape,  and 
withdrew  himself  from  the  place,  having 
looked  from  the  recruiting  office  on  the 
flames  of  the  Bishop's  piSace,  and  seen 
what  the  mob  were  domg.  There  was 
at  the  time  a  volunteer  body  of  gentlemen 
who  entered  into  a  conflict  with  the  moby 
and  who  at  one  time  had  almost  succeeded 
in  driving  them  out.  I  leave  you  to  judge 
what  effect  it  would  have  had  upon  the 
general  chances  of  the  safety  to  the  town 
if  the  magistrate  had  been  there  to  give 
the  comfort  and  aid  of  his  presence,  and 
to  notify  that  the  authority  of  the  law  was 
aiding  in  the  resistance  to  that  lawless 
attack. 

It  is  charged,  gentlemen,  in  this  infor- 
mation that  the  mayor  hid  and  secreted 
himself,  so  that  he  was  not  to  be  found  by 
those  who  might  wish  to  see  him;  and 
that  charge  is  to  be  made  out  from  the 
period  of  his  escape  at  the  time  the 
Bishop's  palace  was  on  fire.  He  then  made 
his  escape,  and  some  time  afterwards  he 
called  at  the  sheriff's, — I  think  in  Park 
Street,  further  than  Queen  Square, — ^he 
called  at  the  sheriff^s  and  saw  the  servant ; 
another  alderman  was  with  him,  and  he 
told  the  servant  that  he  was  going  to  a  pri- 
vate house  in  Berkeley  Square,  li/br.  Fri^\ 
No.  30.  He  Eaid  to  him,  if  an;^  of  the 
aldermen  want  the  mayor,  he  is  to  be 
found  at  No.  30,  Berkeley  Square;  re- 
member, if  any  of  the  aldermen  want  him 
there.  Upon  which  he  said,  **  Oh,  I  know 
what  you  mean;  I  will  ts^e  care  not  to 
betray  his  worship."  Accordingly,  he  said, 
he  considered  himself  bound  not  to  tell 
where  the  mayor  was  gone.  The  mayor 
went  to  this  house  in  Berkeley  Square 
between  eleven  and  twelve  at  night,  I 
believe ;  I  do  not  know  exactly,  nor  do  I 
know  how  to  account  for  him  l)etween  the 
time  of  his  being  at  College  Green  and 
this  time.  He  sent  to  Colonel  Brereton  a 
note,  that  he  desired  binn  to  exert  himself 
to  put  down  the  riot,  and  that  he  was  to 
be  found  at  Mr.  Fripp*8  in  case  a  magis- 
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trate  shonld  be  wanted  (which  Colonel 
Brereton  was  at  that  very  moment  in 
search  of),  bnt  he  was  not  at  the  plaoe  to 
which  that  note  was  conyeyed.  But  a 
most  remarkable  circmnstance  happens 
here,  namely,  that  the  troops  which  had 
been  aotoaliy  sent  for  by  the  magistrates 
entered  the  town,  and  uiat  they  were  in 
search,  with  Colonel  Brereton,  of  some 
magisUtite,  to  direct  them  what  to  do. 
But  they  were  not  able  to  find  the  mayor. 
Captain  Codrington,  who  in  the  most 
praiseworthy  manner  Yiad  brought  them, 
was  parading  the  streets  in  hopes  to  find 
the  mayor,  bat  conld  not.  Early  on  the 
Sonday  morning  the  mayor  had  yery 
TO-operly  sent  a  messenger  from  the 
Oonncil  Honse  to  request  Captain  Cod- 
ringion  to  bring  the  troops.  The  messenger 
came  back  at  the  period  I  refer  to,  bat  he 
oonld  find  no  magistrate;  and  when  he 
was  speedily  followed  by  the  gallant 
officer  who  brought  the  troops,  on  the 
Bommons  he  had  receiyed,  that  officer  was 
equally  in  default.  He  searched  the  town 
in  yain  for  some  considerable  time,  and 
left  tiie  town  with  his  troops  because  no 
magistrate  could  be  found  to  giye  him  any 
direction. 

Gentlemen,  at  a  later  period  of  the  night, 
two  priyate  gentlemen,  one  a  medical  man 
and  another  a  gentleman  in  business,  felt 
the  alarming  state  of  the  city  from  seeing 
the  houses  in  Queen  Souare  one  after 
another  consigned  to  the  names,  by  a  mob 
that  was  really  insignificant;  many  of 
them  in  a  state  of  intoxication,  and  many 
extremely  young,  and  proceeding  to  all 
this  yiolence  merely  from  the  encourage- 
ment of  not  being  opposed.  These  two 
gentlemen  went  in  search  of  the  mayor, 
and  after  calling  at  one  or  two  houses, 
they  made  a  ffuess,  and  they  happened  to 
guess  right,  tiiai  ihe  mayor  might  be  at 
the  house  of  Mr.  JPripp,  in  Berkeley 
Square.  They  went  to  the  house.  Mr. 
Fripp  came  to  the  door ;  they  asked 
whether  the  majror  was  there;  for  some 
time  they  coula  get  no  answer.  After 
some  time  it  was  acknowledged  he  was 
there,  and  then  a  note  was  brought  from 
the  mayor  (he  being  up  stairs  at  the  time) 
accompanied  by  directions  that  they  should 
not  state  where  the  mayor  was ;  but  that 
note,  written  by  the  mayor,  was  a  note 
to  authoriBe  the  employment  of  military 
force  to  clear  the  town.  This  was  at  a 
distant  part,  a  place  where  the  mayor  no 
more  saw  at  that  moment,  than  you  see 
at  this  moment,  what  was  going  on.  He 
had  no  power  of  guiding  the  moyements 
of  the  military,  but  he  left  them  to  act 
on  their  own  responsibility,  without  any- 
thing like  a  knowled^,  as  a  magistrate, 
that  tibe  least  necessity  for  such  inter- 
fcfenoo  eodsted* 


I  should  state,  gentlemen,  also,  that  a 
Major  Bechwith,  with  some  of  the  King's 
troops  at  Gloucester,  receiyed  a  simibr 
notice  at  one  o*clock  in  the  morning ;  and 
with  great  promptitude  he  led  a  small 
body  of  men  into  the  city  of  Bristol.    He 
also  had  some  difficulty,  but  he  did  meet . 
some  of  the  magistrates  in  the  coui*se  of 
that  mominff ;  and  though  he  had  a  strong 
feeling  of  the  necessity  by  all  means  of 
their  presence  as  likely  to  preyent  much 
mischief,  he  was   extremely  desirous  of 
haying  the  sanction  and  authority  of  the 
magistrates  to  act.    It  was  then  getting 
daylight,  and  seeing  the  magistrates  as- 
sembled at  the  Council  House,  the  major 
requested  them  to  act.    He  wished  them 
to  get  on  horseback  and  come  into  the 
streets,  to  which  eyery  one  gaye  a  refusal ; 
some  saying  that  their  property  would 
be  endangered,  another  that  he  was  not 
popular,  another  that  he  had  not  rode  for 
eighteen  years,  and  so  on ;  not  one  ohose 
to  accept  the  inyitation  to  go  and  lead  the 
troops.    It  may  haye  been  thought  a  little 
too  much  that  a  magistrate  should  haye 
gone  upon  a  horse   that  was  strange  to 
him ;  but  there  was  no  attempt  to  place 
themselyes  along  with  him  in  a  situation 
in  which  he  could  act ;  in  consequence 
Major  Bechwith  had  to  take  it  into  his 
own  hands.     He   rode    through    Queen 
Square  on  Monday,  the  two  sides  of  which 
were  blazing,  or  reduced  to  ruin,  and  a 
third  beginning  to  be  burnt ;  and  with 
yery  few  men,  and  yery  little  trouble,  he 
made  an  end  of  it  in  about  a  quarter  of  an 
hour.    There  is  no  doubt  that  the  persons 
who  were  committing  this  yiolence  were 
by  that  time  exhausted ;  but  at  all  times 
there  is  a  chance  of  making  an  impression 
on  rioters.    There  was  a  peculiar  facility,, 
many  being  young,  many  being  drunk, 
and  there  being  at  all  times  a  great  num- 
ber of  spectators  riyeted  to  the  spot  by 
that  curiosity  which  is  highly  culpable. 
But  nine- tenths  of  those  present  appear  to- 
haye  been  taking  no  part  in  that  which 
was  going  on,  and  in  great  probability 
many  of  them  might  haye  been  ready  to- 
take  part  with  any  person  who  took  mes- 
sures  to  put  them  down.    It  was  put  down 
by  Major  BechwUh,  only  one  subsequent 
cnarge  being  made  by  the  major,  after 
experiencing  a  loss  of  property  to   the 
amount  of  about  100,000Z.,(a)  and  I  am 
af^id  a  loss  of  liyes  to  the  most  formid- 


(a)  An  Act  was  paised  (Bristol  Damages  Com- 
pensation Act,  1832)  for  the  purpose  or  settling 
daims  under  1  it  S  Qeo.  4.  c.  81.  The  sums 
claimed  in  the  first  instance  amounted  to  nearly 
160^000/.;  the  actual  sums  reeoyeied  in  IDS 
actions  amounted  to  55,888/.  18#.  Id,  Beport 
of  CommissionerB  appomted  under  the  Bnstol 
Damages  Compensation  Act. 
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able  eztent(a) ;  for  among  these  rainB  the 
Tmfortanate  perpetrators  of  the  mischief 
were  foond  in  great  nnmberB,  and  many 
liyes  were  lost  by  the  charges  the  soldiers 
were  obliged  to  make. 

Kow,  gentlemen,  these  are  the  general 
circumstances  of  the  case ;  and  what  we 
charge  apon  the  mayor  of  Bristol  is,  that 
he  did  not  in  any  degree  exercise  the 
power  of  that  office  as  he  was  bound  to 
do;  that  he  exerted  no  authority  which 
he  had  for  the  preservation  of  the  pabUc 
peace  and  protection  of  the  citizens^  but 
that  with  full  knowledge  that  other  mis- 
chief was  likely  to  ensue,  with  full  notice 
on  the  Saturday  that  they  were  likely  to 
be  repeated  with  the  same  violence  on 
the  Sunday,  that  they  were  rapidly  com- 
mitting one  mischief  after  another,  the 
most  dangerous  and  fatal,  this  gentleman, 
haying  full  power  to  call  in  the  assistance 
of  eyery  citizen,  on  the  contrary  threw 


(a)  In  "  ANarratire  of  the  Bristol  Eiots,"  by 
W.  H.  Somerton,  p.  37,  is  the  foUowinff : — 

''  The  following  is  a  retam  from  the  public 
hospitals,    &c.  of   the    killed,   wounded,   and 
injiued : — 
Dead— 
At  the  infirmary :  from  shots,  2 ;  sword 
cuts,  1  ;  burnt,  1 ;  excessive  drink- 
r  ingi  1  -  -  -       ^     -=   6 

At  St.  Peter's  Hospital :  from  sword 
cuts,  1 ;  burnt,  5  ;  excessive,  drink- 
ing, 1  -  -  -  -=  7 

12 

Wounded  and  injured^ 
At  the  Infirmary :  from  shots,  8 ;  sword 
cats  and  contusions  from  the  horses, 
81 «89 

Other  causes  unconnected  with 
the  military,  22  ;  drinking,  2  -^24 

At  St.  Peter's  Hospital :  from  sword 
cuts,  2  ;  other  causes,  2        -  • »  4 

At  the  dispensaries  and  private  sur- 
geons' :  shots,  2 ;  cuts,  16  ;  other 
causes,  11     -  -  -  -=29 

96 

<'  It  is  certain  that  besides  the  above  very  many 
Buffered  in  various  ways.  Some  died  before 
they  could  be  conveyea  to  the  Infirmaiy,  and 
others  were  fearful  of  applying  for  assistance, 
dreading  detection."  Somerton's  account  men- 
tions fifty  persons  whose  houses  were  burnt,  and 
adds,  ''The  above  list  is  exclusive  of  those 
whose  premises  were  damaged." 

"The  number  killed  and  wounded  did  not 
exceed  100.  Of  the  dead,  as  far  as  could  be 
ascertained,  6  were  burnt,  2  shot,  2  died  of 
sword  cuts,  and  2  of  excessive  drinking.  Of  the 
womided,  10  were  injured  by  shots,  48  by  sword 
cuts,  2  by  drinldng,  and  84  firom  other  causes. 
The  number  oommitted  was  180,  60  of  whom 
were  capitally  charged  with  riotuig  and  burn- 
ing."—^nnttoZ  JRegiMter,  1881, 177. 


himself  on  their  mercy,  to  suggest  acme- 
thing  which  they  had  no  business  to  oopi- 
sider,  and  which  the  magistrate  ought  to 
haye  dictated  and  imposed  upon  them; 
not  eyen  calling  upon  the  military  at  a 
period  when  the  military  should,  in  con- 
cert with  the  civil  force,  haye  taken  some 
decisiye  means  of  restoring  good  order. 

Gentlemen,it  will  occur  to  you  that  in  a 
riot  of  this  kind  there  are  some  particular 
places  at  which  everybody  would  look 
more  particularly  as  places  to  be  defended. 
The  gaols  I  have  already  mentioned;  the 
banks,  probably,  are  another.  FortunJately 
it  does  not  appear  that  this  mob  thought  of 
proceeding  to  the  banks ;  but  one  gende- 
man  connected  with  the  banks  atten^d 
at  the  Guildhall  or  the  Council  House  to 
request  assistance.  He  was  told  that  the 
magistrates  could  do  nothing,  that  he 
was  to  do  the  best  he  could  ^r  himself. 
Now,  gentlemen,  eyen  if  it  were  to  be 
admitted  that  there  was  not  the  least 
chance  at  any  one  single  moment  of 
making  any  head  against  that  mob,  or  of 
making  any  impression  upon  it,  at  any 
time  hronght  to  the  magistrates'  know- 
ledge, still  I  should  submit  to  you,  under 
the  direction  of  their  Lordships,  it  was  the 
duty  of  the  magistrates  to  collect  the  best 
force  they  could,  to  use,  when  they  could 
use  it  advantageously ;  that  if  they  had 
not  ten  men  round  them  besides  their  own 
officers,  it  was  their  duty  to  make  them  a 
nucleus,  around  which  a  force  could  be 
collected.  I  submit  it  was  their  duty  to 
haye  that  force  prepared,  and  that  they 
were  not  at  all  justified  in  doing  any 
thing  to  discourage  those  who  offered 
their  assistance,  or  send  them  to  their 
own  houses. 

You  will  find  there  were  particular 
classes  of  individuals,  as  there  must  be 
in  eyery  great  city,  who  would  naturally 
be  looked  to,  to  attend  upon  such  occa- 
sions. There  were  the  Chelsea  pensioners, 
who  had  on  former  occasions  exerted 
themselyes,  came  and  offered  their  ser- 
yices.  The  answer  was  that  they  had  no 
means  of  employing  them ;  they  said  we 
haye  no  objection,  We  should  wish  to  exert 
ourselyes,  but  we  must  have  arms.  Oh, 
the  answer  was.  We  can  giye  you  no  arms ; 
and  something  was  said  about  the  danger 
indiyiduals  would  incur  by  using  arms. 
You  know  on  such  occasions  the  gun- 
smiths' shops  are  yery  fit  to  be  looked 
after.  If  any  clever  fellow  has  a  wish  to 
arm  himself,  he  would  go  there  and  arm 
himself.  I  think  this  occurred  late  in  the 
day,  bat  it  shows  the  mode  in  which  the 
whole  matter  was  conducted  by  the  magis- 
trates, and  their  great  supineness.  Early 
on  the  Monday  morning  a  gentleman  came 
and  said  that  they  had  been  estimating 
the  number  of  guns  at  the  gunsmiths' 
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BbopB,  ftnd  fonnd  they  amounted  to  nearly 
eight  hundred;  on  which  it  was  snggeeted 
that  something  had  better  be  done  with 
them,  that  they  must  not  fall  into  the 
hands  of  the  mob.  One  of  the  aldermen 
said,  "You  had  better  throw  them  into 
the  Float.  *'  The  answer  ^iven  was, "  Surely 
you  are  not  serious  in  giving  that  advice ; 
better  arm  persons  with  them."  Un- 
doubtedly that  would  have  been  the  con- 
duct of  men  of  common  prudence,  exer- 
cising the  most  ordinaiT  discretion,  not 
requiring  any  profound  knowledge  of  the 
law,  or  any  deep  and  political  views  on 
the  part  of  the  magistrate  ;  all  these  sug- 
gestions are  what  common  sense  ought  to 
bring  home  to  every  man. 

One  side  of  the  Square  contained  the 
Custom  House  and  Excise  Office ;  a  great 
number  of  persons  are  employed  at  those 
several  departments.  It  was,  indeed,  the 
Sunday,  but  supposing  there  had  been  a 
notice  given  to  the  heads  of  the  depart- 
ments, that  there  was  a  chance  of  this 
violence  being  committed,  it  might  have 
been  desirable  to  bring  forwara  all  the 
persons  employed  in  those  several  depart- 
ments. But  no  such  thing  was  done.  Two 
respectable  gentlemen,  Catholic  priests, 
came  and  said  they  could  nroduce  two 
hundred  sober  Irishmen,  who  would  be 
ready  to  give  their  assistance  in  putting 
down  the  mob.  But  no  such  oner  was 
accepted ;  they  were  told  that  the  Irish- 
men were  very  likely  to  drink,  and  that 
might  be  so,  but  they  would  not  listen  to 
the  suggestion.  And  so  as  to  every  sugges- 
tion there  was  a  constant  answer  that 
there  was  no  power  to  do  it — they  must 
lie  by  and  wait  till  the  military  came — 
and  that  without  the  military  the  civil 
force  was  not  even  to  be  organised  and 
kept  together  for  the  purpose  of  making 
a  defence  whenever  they  should  be  able 
to  act. 

[The  Attorney  General  read  a  part  of 
the  statement  of  the  Mayor,  (a)]  Now, 
gentlemen,  you  have  here  a  statement  by 
tiie  mayor  that  at  eleven  o'clock  the  news 
came  of  the  Bridewell  being  to  be  attacked ; 
we  shall  show  that  went  on  for  three 
hours ;  the  reason  stated  for  its  not  being 
defended  was,  that  the  sx)ecial  constables 
were  exhausted.  But  they  were  not,  in 
trutili,  exhausted,  and  there  was  no  reason 
for  &eir  not  being  called  again ;  and  there 
were  other  tradesmen  in  the  city,  and 
merchants,  who  were  ready  to  give  assist- 
ance. But  no  attempt  was  made,  nor  were 
the  troops  called  upon  to  do  anything  for 
the  salvation  of  that  particular  place. 

Then  afterwards  we  hear  that — 
«tbe  mob  having  carried  Bridewell  by  force, 
and  liberated  the  prisoners,  and  set  it  on  fire, 

(a)  See  below,  p.  241. 


and  being  about,  as  was  alleged,  to  proceed  to 
the  city  gaol  for  the  like  purpose,  several  citisens 
having  by  this  time  assembled  at  the  Goildhall 
in  pmrsoance  of  the  major's  requisition,  and 
being  called  upon  to  give  tbeir  assistance,  stated 
in  Colonel  Brereton's  presence  that  they  would 
not  act  unless  supported  by  the  military.  Colonel 
Brereton  was  again  peremptorily  desired  to  call 
out  the  troops  immediately,  and  again  gave  for 
an  answer  that  he  could  not  do  it,  as  their  lives 
would  be  sacrificed  without  being  able  to  do  any 
good.  The  mob  proceeded,  as  was  expected,  and 
succeeded  in  getting  possession  of  that  prison. 
Two  of  the  magistrates,  having  gone  down  with 
such  civil  force  as  they  could  collect,  were  driven 
back,  the  particulars  of  which,  and  the  con- 
duct of  such  of  the  troops  as  were  brought  out 
on  that  occasion,  are  detailed  in  the  account 
furnished  by  the  sheriffs."(«) 

Now,  gentlemen,  it  is  perfectly  true 
man^  of  the  citizens  who  came  were  ex- 
ceedmgly  anxious  for  the  support  of  the 
military;  but  it  is  also  true,  that  thev 
were  ready  to  act  if  they  could  do  so  with 
safety.  But  the  answer  of  the  mayor  was, 
"Ohl  I  cannot  give  you  any  authority 
for  using  arms;  you  must  act  on  your 
own  responsibility,  and  that  is  a  most 
severe  one,  for  if  any  life  is  lost,  you  may 
be  called  upon  to  answer."  Thus  the  gaol 
was  left  till  it  was  too  late  to  make  re- 
sistance, and  the  consequence  followed. 

After  this  period,  it  is  stated  by  the 
mayor  that — 

*'  the  magistrates,  by  this  time,  had  established 
themselves,  as  well  as  they  could,  in  the  Council 
House ;  the  sheriff  and  a  party  of  the  citizens 
remaining  at  the  Guildhall ;  between  both  which 
places  a  constant  communication  was  main- 
tained. Bat  no  sufficient  force,  either  of  citizens 
or  special  constables,  could  be  obtained  to  enable 
the  magistrates  to  engage  in  farther  conflict, 
after  the  result  of  the  endeavours  to  relieve 
the  gaol." 

Ab  if ,  in  point  of  fact,  there  had  been  a 
great  conflict  ^oing  on,  and  the  magis- 
trates heading  it  for  a  considerable  time  i 
when,  in  fact,  it  was  only  a  small  volunteer 
force,  two  aldermen  volunteering  to  join 
it,  who  had  gone  too  late  to  do  any  good, 
because  there  had  been  no  previous  plan 
for  the  protection  of  the  gaol ! 

We  have  afterwards  this  stated  as  to 
the  Biahop's  Palace : — 
**From  Lawford's  Gate"  (which  is  the  third 
prison  they  destroyed)  "  the  mob  proceeded  in 
two  divisions  to  the  Bishop's  Palace ;  and  the 
mayor,  with  several  persons  who  had  been  with 
him  daring  the  day,  and  followed  by  as  many 
oitiaens  as  coald  be  collected,  went  down  to  the 
scene  of  action." 

One  would  suppose  that  was  to  take  a 
decided  part,  the  chief  magistrate^- 
**  havmg  given  orders  for  all  the  troops  which 
coold  be  brought  oat  to  be  there.    The  first 


(a)  See  below,  p.  246. 
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diTision  of  the  mob  having  entered,  were  fol- 
lowed by  many  of  the  special  constables  and  the 
soldiers,  who  formed  mside  the  coort,  and  it 
was  hoped  the  ringleaders  migfat  be  secored." 
Any  material  interraptioii  to  the  ring- 
leaders by  secnring  them,  after  the  thrde 
gaols  were  all  destroyed,  was  rather  a 
nopeless  object. 

"  But  Just  as  the  citizens  came  in  contact  with 
them,  the  main  body  of  the  mob  were  heard 
ad\rancing  ;  the  mayor  and  the  few  persons 
who  were  with  him,  between  the  two  bodies, 
with  difficulty  passed  through  them,  and  the 
constables  who  had  attempted  to  secure  some  of 
the  mob,  on  looking  to  the  place  where  the 
soldiers  had  been  posted,  in  the  hope  of  finding 
support,  observed  that  the  soldiers  were  gone ; 
and  finding  themselves  deserted  got  away  as 
they  could,  declaring  that  they  would  not  again 
venture  their  lives ;  " 

A  most  unfortunate  example  of  the  want 
of  understanding  between  tne  soldiers  and 
the  magistrates.  He  then  proceeds  in  this 
way;— 

**  the  Palace  was  immediately  set  on  fire,  and 
consumed.  This  was  followed  by  the  firing  of 
two  complete  rides  of  Queen  Square,  containing 
nearly  forty  houses,  inclnding  the  Mansion 
House,  the  Custom  House,  and  ttie  Excise  Office. 
During  all  this  time  it  will  be  seen  that  the 
magistrates  were  wholly  without  any  sufficient 
means  of  protection  or  defence,  the  mob  ap- 
pearing to  have  had  complete  possession  of  the 
city." 

Kow,  I  say,  that  if  the  magistrates  had 
collected  what  civil  force  they  could,  they 
miffht  have  kept  their  observation  alive, 
and  miffht  have  protected  themselves 
without  the  necessity  of  escaping  from  the 
recruiting  office  to  the  house  in  Berkeley 
Square,  where  the  mayor  was  found  in 
the  morning.  Then  they  say  :— 
"  There  was  no  interval  during  which  the  mayor 
and  magistrates  were  not  at  their  post,  except 
for  a  short  time  after  the  being  driven  from  the 
Bishop's  Palace,  and  retiring  to  a  private  house 
in  Berkeley  Square,  of  whi<m  notice  was  almost 
immediately  given  to  Colonel  Brereton  as  stated 
in  the  Appendix,  Kos.  5  and  6."(a) 

Now  the  mayor  states  that  he  and  the 
magistrates  had  been  all  this  time  at  their 
post.  What  their  post  might  be,  what 
the  proper  situation  might  be  for  them  to 
be  collected  at,  I  do  not  Imow;  but  this  I 
am  quite  sure  of, — ^ifc  was  a  very  imma- 
torial  thing  whether  they  were  at  their 
post  or  not,  if,  wherever  they  were,  they 
conducted  themselves  with  tlieir  extreme 
supineness,  and  took  no  steps  to  prevent 
the  mischief.  But  I  will  proceed  with  the 
narrative.  The  palace  having  been  fired 
and  consumed, 

"This  was  followed  by  the  firing  of  two  complete 
sides  of  Queen  Square,  eontaining  nearly  forty 
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houses,  including  the  Kaasion  House,  the  C«- 
tom  House,  and  the  Excise  Office ;  ** 

which  were  fired  also.  Where  were  the 
magistrates  all  that  time  P  He  says  ther 
were  at  their  post. 

"There  was  no  interval  during  which  the 
mayor  and  magistrates  were  not  at  their  post, 
except  for  a  short  period ; " 

and  yet  you  will  find  that  the  whole  of 
that  mischief,  during  the  long  course  o*" 
fortv-eight  hours,  was  perpetrated  hy 
small  bodies  of  men,  who  mighl  have  been 
put  down  by  a  small  civil  fonroe,  if  the  ma* 
gistrates  had  acted  with  ordinarv  leso* 
lution. 

Oentlemen,  I  say  the  nature  of  the  case, 
as  I  have  stated  it,  is  confirmed  by  his 
own  statement,  which  I  have  read  to  yoH, 
in  which  he  says  forty  houses  were  burnt, 
but  gives  no  account  of  his  own  conduct* 
Ib  it  possible,  according  to  this  statement,, 
this  should  have  occurred?     That  they 
should  have  been  burnt  if  he  had  done  hi» 
duty  upon  this  occasion  P      During  the- 
whole  of  that  time,  from  the  beginnmg  of 
the  burning  to  the  extinguishment  of  the 
last  fire,  there  was  no  magistrate  seen  in 
Queen  Square ;  no  single  constable  called 
upon  by  the  magistrates  to  act ;  no  troops 
with  whom    the  magistrate  put  himsS 
into  the  situation  of  acting  so  as  to  give- 
the   aid  of  military  force    to    the  civil 
authority.    I  submit  there  was  a  contiunal 
dut^  upon  him  during  the  whole  of  thia 
awful  period,  which  he  ought  not  to  have 
neglected ;  that  there  was  no  period  at 
which  he  ought  not  to  have  been  providinir 
force,  even  though  they  could  not  have 
acted  at  that  moment  with  benefit ;  and 
that  he  cannot  stand  excused  from  the 
^eadful  events  brought  on  the  town  ©T 
Bristol  on  the  grounds  of  the  statement 
he  has  presented.    It  wQl  be  satisfactory 
that  his  own  statement  should  be  reai 
and  the  circumstances  of  the  case  will  be 
laid  before  you  by  a  variety  of  witnesses 
who  attended  at  the  Council  House,  and 
are  perfectly  aware  of  all  which  was  going^ 

Gentlemen,  this  is  the  general  nature 
of  the  case,  and  I  shall  leave  it  in  voor 
hands,    ^j x  _^-_t.  x  .^Y."" 


(a)  Bee  below,  pp.  247,  260,  251. 


any  i 

my  duty  ._ , ^  ^  ^^  ^^^  ^itnv 

state  too  Hghly  the  duty  of  ^sto^t^ 
All  the  Kmg's  subjects  have  a  right  to 
expect  common  and  ordinary  protection 
m  the  moment  of  alarm.  It  appears  to 
me  that  protection  has  not  been  extended 
in  the  present  case;  the  mayor  was  the 
person  whose  duty  it  was  to  extend  it. 
The  facts  I  have  stated,  which  I  have  no 
doubt  I  shall  fully  substantiate,  will  prove 
that  there  has  been  great  neglect  of  that 
duty;    and  this   misdemeanor,  I  appi^ 
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Lend,  will  be  fhlly  and  satiofactorily  eata- 
bliflhed. 


EyIDXHCB  lOB  THB  CbOWV. 

John  Walker  Newcamhe.'-I^rmD&d.  by  the 
Solicitor  Generdl.(a) 

You  ore,  I  believe,  a  reddent  inhabitant 
of  the  city  of  Bristol  P— I  am. 

Yon  were  so  in  the  month  of  October 
laat  year  P— I  was. 

A  printer  residing  in  John  street  P — ^Yes. 

Do  yon  remember  Saturday,  the  29th  of 
October  last  year,  being  the  day  fixed  for 
the  entry  of  the  Becorder  into  Bristol  P — 
Yes.  I  do. 

Were  yon  present  at  the  entry  of  the 
Becorder  into  Bristol  on  the  morning  of 
that  day  P— No ;  in  Bristol  I  was,  bnt  not 
at  his  entiT. 

Yon  did  not,  I  belieye,  see  him  go  to 
the  Gnildhall ;  yon  were  not  present  when 
he  reached  it  P — ^No. 

Were  yon  present  when  he  reached  the 
Mansion  Hoose  P — ^No. 

Did  yon,  in  the  conrse  of  that  day,  go  to 
the  Mansion  House  or  Queen  Square  P — In 
the  afternoon. 

Be  so  ^[ood  as  to  state  to  the  jury  the 
precise  time  of  day  you  first  went  to  the 
Mansion  House  or  to  Queen  Square ;  which 
part  of  itP— Ajb  nearly  as  I  can  i-ecoUect, 
about  four  o'clock  in  the  afternoon. 

What  was  the  condition  of  the  Mansion 
House  at  the  time  P^The  windows  were 
partialljr  broken,  and  occasionally  stones 
were  being  thrown  at  it  at  the  time. 

Was  there  any  civil  force  on  the  outside 
of  the  Mansion  House  at  that  time  P — ^Yee, 
there  was. 

What,  as  far  as  you  can  judge,  was  the 
nature  of  the  civil  force  at  that  time  out- 
side tiie  Mansion  House  P — I  saw  a  number 
of  people  there,  police  officers,  and  a  num- 
ber 01  special  constables  outside ;  but  I 
could  not  state  the  numbers. 

I  particularly  ask  to  the  time  3rou  first 
saw  the  Mansion  HouseP — ^I  should  imagine 
there  would  be  of  special  constables  and 
police  officers  about  fifty. 

The  whole  civil  force  you  consider  con^ 
listed  of  about  fifty  P— Yes;  I  should  think 
thereabout. 

What  amount  do  you  take  to  be  the 
number  of  the  mob  P — Some  thousands. 

By  thousands  do  vou  mean  to  describe 
them  all  as  a  mob  of  riotous  persons  P — Oh, 
no!    Of  persons  collected. 

State  as  well  as  you  can  what  you  oon- 
oeive  to  have  been  the  number  of  persons 
actually  rioting,  or  engaged  in  any  out- 
rages P — ^I  should  imagine  not  fifty. 


(a)  Sir  WiSism  Home. 


What  was  the  demeanour  of  the  other 
part  of  the  persons  whom  you  saw  there 
assembled  P  —  They  were  occasionally 
moving  about,  but  quiet  in  respect  of  their 
conduct.  They  were  not  acting  offensively ; 
not  attempting  to  defend  the  Mansion 
House  or  to  injure  it;  taking  no  part^ 
they  were  remarking  on  the  conduct  of  the 
rioters. 

Do  you  mean  to  state  that  these  fifty 
persons  who  constituted  the  civil  force 
when  you  approached  were  on  the  outside 
of  the  Mansion  House  P — ^Yes ;  they  went  in 
and  out  occasionally. 

Upon  seeine  this  state  of  things,  did  you 
personally  make  any  attempt  to  communi- 
cate with  the  Mansion  House  ? — Yes;  when 
I  first  went  there  in  the  after  part  of  the 
day,  I  suppose  between  six  and  seven 
o'clock. 

Do  you  mean  to  state  that  you  remained 
in  the  square  from  the  time  you  first 
approached  the  Mansion  House  as  you  have 
stated  till  between  six  and  seven  o'clock  P 
—Yes. 

Did  you  at  that  time  make  any  attempt 
to  go  into  the  Mansion  House  to  commDni- 
cate  with  the  persons  there  P — I  did.  I 
went  in. 

Yon  went  into  the  Mansion  House  P — I 
did. 

State  as  nearlv  as  you  can  the  time  P — 
As  far  as  I  recoDect  the  time,  it  was  some 
time  after  six  o'clock,  between  six  and 
seven. 

At  that  time,  I  believe,  there  were  no 
military  present  P — ^There  was  not. 

Upon  being  admitted  into  the  Mansion 
Housci  what  communication  did  you  then 
make,  and  to  whomP — ^To  some  of  the 
sheriff's  officers  whom  I  saw  there.  I  told 
them  there  were  very  few  persons  actually 
engaged  in  rioting,  and  that  if  they  came 
out  X  imagined  a  dozen  or  two  would  be 
able  to  quell  it. 

What  number  of  peace  officers,  or  other 
persons  constituting  the  civil  force,  did 
you  see  in  the  Mansion  House  when  you 
got  inside  P — I  cannot  recollect  the  num- 
ber. I  should  think  two  or  three  I  saw 
there  in  the  interior  of  the  Mansion  House, 
and  I  called  them  to  come  out. 

Did  you  see  upon  going  into  the  Mansion 
House  either  the  mayor  or  any  of  the 
^aldermen  P — ^Not  on  first  entering. 

Did  you  afterwards  P — ^Yes. 

When  first  P— I  do  not  think  I  saw  any 
of  the  magistrates  till  the  military  arrived, 
when  I  went  upstairs  with  one  of  the  offi- 
cers. When  the  military  arrived,  one  of 
the  officers  of  the  force  asked  where  the 
magistrates  were,  and  I  told  him  I  supposed 
tlttt  they  were  upstairs,  and  I  went  up,  and 
there  they  were. 

What  was  the  interval  of  time,  as  nearly 
as  you  can  recollect,  between  your  entering 
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the  Mansion  Honae  and  this  arriyal  of  the 
military  P — A  very  short  time  before  they 
arrived. 

Frevioosly  to  the  arrival  of  the  military, 
did  yon  hear  any  orders  or  directions 
given  to  the  constables  or  persons  consti- 
tuting the  civil  force  within  the  Mansion 
House  P— No. 

Upon  making  the  communication  which 
you  nave  told  us  you  did  on  going  into  the 
Mansion  House  respecting  the  small  num- 
ber of  persons  out  of  doors,  was  anything 
done  by  them  in  consequence  P  —  They 
refused  to  come  out,  and  said  that  if  they 
did  come  out  they  were  sure  to  have  their 
heads  broken,  and  that  they  would  not  do  so. 

Scarlett :  Do  you  mean  that  the  justices 
remarked  that  P — The  question  is  as  to  the 
magistrates.  It  was  one  of  the  sheriffs 
officers  you  refer  to  that  you  spoke  to  P — 
Yes. 

A  Juryman:  The  witness  says  they. 
Whom  does  he  refer  to  P 

Lord  Tentebden  :  He  says,  one  of  them 
said  that  if  they  went  out  they  should  have 
their  heads  broken. 

A  Jvryman :  We  wish  to  know  whom  he 
refers  to  by  they. 

Solicitor  General :  He  has  stated  that  no 
magistrate  was  present.  No  magistrate 
being  present,  was  anybody  at  the  bead 
of  those  constables  P — No. 

You  have  stated  that  upon  the  arrival  of 
the  military  you  went  with  the  officer  into 
the  room.  Did  you  there  see  the  mayor 
and  any  of  the  aldermen  P^I  do  not 
recollect  seeing  the  mayor  there,  but  I 
have  no  doubt  he  was  present ;  I  saw  him 
there  afterwards ;  I  did  not  see  him  on  my 
first  entrance. 

How  soon  afterwards  did  you  see  him  P 
•^I  should  think  in  about  half  an  hour. 

After  you  went  into  the  room  P — ^Yes ;  I 
did  not  stop  in  the  room  the  half  hour,  but 
went  in  afterwards  and  saw  the  mayor.  I 
then  took  a  wounded  man  up  to  the  room. 

When  you  went  up  first,  you  cannot 
state  that  you  saw  the  mayor,  but  you  can 
speak  to  having  seen  him  half  an  hour 
afterwards,  when  you  took  a  wounded 
man  into  the  room  P — Yes. 

Were  any  of  the  aldermen  present? — 
Yes. 

Did  you  make  any  communication  to 
the  mayor  or  aldermen  upon  that  occa- 
sion P — No,  I  made  none. 

Lord  Tentebden  :  You  took  a  wounded 
man  up,  you  say  P — ^Yes. 

Was  he  a  civil  officer  P — ^One  of  the 
military  officers,  one  of  the  14th. 

Solicitor  General :  Within  your  hearing, 
was  any  application  made  to  the  mayor  or 
the  magistrates  for  directions  P— Amplica- 
tion was  made  by  Col.  Brereton  in  my 
presence  for  directions  to  act;  but  pre- 
vious   to   their    giving   directions   tney 


requested  strangers  would  retire;  I  re- 
tired, of  course,  m  consequence ;  therefore, 
what  directions  were  given,  I  am  not  aware. 

Was  anything  done  afterwards  by  the 
military  or  the  civil  foree  while  you  were 
in  the  Muision  House  P — Occasionally^ 
they  went  out  for  the  purpose  of  clearing 
them,  and  the  military  did  clear  them,  at 
one  time. 

The  military  did  go  out  at  one  time,  and 
cleared  tiie  square  P — Yes. 

Scarlett :  He  says  that  they  occasionally 
cleared  it. 

SoUcitar  General:  He  says,  the  civil 
power  went  out  occasionallv. 

Lord  Tentb&den  :  The  military  could  not 
be  in  the  house,  of  course ;  the  military 
interfered  occasionally. 

Scarlett :  He  does  not  say  that,  I  think, 
my  Lord. 

Lord  Tenteeden:  Who  cleared  the 
square  P — ^The  military. 

Solicitor  General:  Did  you  take  auY 
pai-t  in  any  of  those  sallies  of  the  civu 
officers  from  the  Mansion  House  P— I  did. 

More  than  once  ? — Several  times. 

Under  whose  directions  P — I  think  Muor 
Ma^kwarth{a)  formed  the  speciid  constables 
into  different  bodies,  I  forming  one  of  the 
bodies,  and  we  went,  I  suppose,  a  doaen 
together  in  different  directions,  endea- 
vouring to  clear  away  the  mob. 

Lord  Tenterden  :  Who  formed  the  oon< 
stables  P — I  think,  Me^or  Macktoarlh, 

Solicitor  General :  At  what  period  of  the 
evening  was  that  P — ^I  should  think  about 
eight  <rclock. 

Did  you  succeed  in  those  sallies  ? — We 
succeeded  in  clearing  them  away  for  a 
moment,  but  they  returned  immediately 
afterwards. 

Did  the  mayor  take  any  part  by  giving 
directions  or  otherwise  upon  those  ocoa- 
sions  P — I  cannot  say  he  took  an^  part ;  he 
told  the  civil  force  to  do  their  best  in 
clearing  away  the  mob. 

At  what  time  that  evening  did  you  quit 
the  Mansion  House  P — ^About  one  o'clock. 

Whatlwas  the  state  of  things  at  that 
time  P — Perfectly  quiet. 

Did  the  mayor  and  the  magistrates  still 
remain  in  the  Mansion  House  when  you 
left  itP— I  believe  they  were  still  there 
when  I  left. 

Did  you  go  away  of  your  own  accord,  or 
in  oonsequence  of  any  direction  or  intinia« 
tion  that  you  were  to  go  P — Of  my  own 
accord ;  I  was  completely  tired. 

What  was  the  number  of  constables  then 
within  the  Mansion  House  P — I  am  sure  I 
cannot  say. 

Were  any  of  them  posted  on  the  outside 
of  the  Mansion  House  P — Yes ;  I  had  been 
separated   previous    to    my  leaving    the 


(a)  See  below,  p.  403. 
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Maision  House,  front  tlie  epeoial  conata^ 
bles  haying  headed  iha  military  in  eleanaff 
all  round  the  square,  haying  been  servea 
with  flambeaux  W  the  mayor,  who  put 
two  into  my  hand  himself. 

You  returned  from  that  expedition  into 
the  Mansion  House  P — ^Yes. 

You  remained  how  long  after  that  in 
the  Mansion  House  P  —  A  very  few 
minutes. 

Yon  have  stated  that  the  mayor  gave 
yon  two  flambeaux  P — ^Yes. 

Did  you  apply  for  them  P — There  was  a 
general  call  for  lights,  the  military  haying 
stated  that  they  could  not  see  which  way 
to  go,  that  it  was  unsafe  for  them  to  gallop 
along  the  fstrects  in  the  dark,  the  gas- 
lights haying  been  put  out  by  the  mob ;  a 
call  was  giyen  for  lights,  and  the  mayor 
ordered  them  to  be  brought,  and  I  took 
two  out  of  his  hand  and  ran  with  them 
before  the  military. 

When  you  left  the  Mansion  House  at 
one  o*clodk  in  the  morning,  was  there  any 
sensible  diminution  in  the  number  of  con- 
stables P — I  think  there  were  yery  few 
r^naiuing  when  I  left,  but  I  was  in  such 
a  state  that  I  could  not  make  any 
particular  observation;  I  was  so  com- 
pletely worn  out  with  the  exertion  of 
running  before  the  military. 

Was  there  any  marshallmg  of  the  con- 
stables during  the  time  you  were  there, 
to  ascertain  their  number  p — There  was  a 
marshalling  in  the  banqueting  room  by 
Major  Madcworth ;  and  1  imagme,  at  one 
time,  thei-e  would  be  from  six^  to  seventy 
of  the  special  constables. 

How  soon  did  you  perceive  any  diminu- 
tion of  that  number  P — The  special  con- 
stables occasionally  on  sallymg  out  a 
dozen  would  return  nine  or  ten,  two  or 
three  having  left,  having  no  order  to 
remain  any  particular  time;  sometimes, 
I  know,  there  were  very  few ;  the  body  of 
which  I  formed  one,  consisted  at  one  time 
of,  I  think,  as  many  as  fifteen,  and  even- 
tually there  were  five  of  them  left. 

When  you  left,  were  you  desired  to  go  P 
—No. 

I  belieye  you  cannot  speak  to  your  own 
knowledge  of  anything  which  took  place 
at  the  Mansion  House  from  the  time  von 
left,  during  the  remainder  of  that  night  p 
—No. 

Did  you  on  the  Sunday  morning  return 
to  the  Mansion  House  P — I  did. 

At  what  time  P— About  half-past  nine. 

You  had  been  at  home,  I  believe,  during 
the  interval  P-^I  had. 

What  was  the  condition  of  the  Mansion 
House  on  the  Sunday  morning  when  you 
went  to  it?  —  The  windows  were  com- 
pletely demolished  and  all  the  fVimiture 
destroyed;  it  was  then  in  possession  of 
the  mob,  a  few  of  the  mob  were  in  the 


house,  and  I  saw  two  officers  there;  I 
considered  them  as  officera ;  however,  they 
told  me  they  had  been  appointed  to  remain 
there  during  the  night,  and  th^  had  not 
been  able  to  resist  the  mob.  They  said, 
the  mob  had  been  very  civil  to  them  and 
had  not  injured  them,  but  they  were  not 
able  to  drive  them  out. 

Lord  Tbkt£BI>£n:  Were  they  sheriflfs' 
officers  P — ^No,  not  sheriffs'  officers.  There 
were  no  .military  there  at  all  when  I 
returned. 

SoUcUor  General:  What  officers  were 
theyP — I  suppose  they  were  special  con- 
stables. 

You  meant  civil  officers  P — Yes. 

Having  stated  that  some  of  the  mob 
were  in  the  house,  in  what  part  of  the 
house  were  they  P — In  the  hall  and  in  the 
rooms,  and  a  few  of  them  in  the  kitchen. 

Do  you  mean  to  state  that  those  persons 
were  in  possession  of  those  parts  of  the 
house  P — No  person  molested  them  until  a 
few  more  collected  after  I  had  arrived. 

You  say  there  were  only  two  officers 
there  whom  you  saw  P — No,  only  two. 

How  many  rioters  and  other  persons  did 
you  see  in  the  house  P — I  suppose  there 
were  twenty. 

Was  there  any  body  of  peace  officers 
near  the  Mansion  House  at  that  time  P — 
No. 

Was  there  any  military  force  at  the 
Mansion  House  P — No. 

Did  any  of  the  mob  who  were  in  pos- 
session of  the  house  appear  to  you  to  be 
intoxicated  P — ^Yes. 

How  many  of  those  twenty  persons  that 
you  have  described  as  being  in  possession 
of  the  house  appeared  to  you  to  be  in- 
toxicated P — The  major  part  of  them. 

Foreman  of  iThe  Jury:  My  Lord,  the 
jury  wish  to  have  a  question  put  to  the 
witness. 

Lord  Tenterden  :  It  will  be  more  conve- 
nient to  wait  till  the  counsel  haye  finished 
their  examination.  Perhaps  that  question 
may  be  put. 

Solicitor  General :  Did  you  then,  either 
alone  or  in  concert  with  others,  take  any 
step  to  rescue  the  Mansion  House  out  of 
the  possession  of  those  persons  P — A  few 
of  us  drove  the  mob  out  that  were  in 
possession. 

Had  you  any  difficulty  in  doing  itP — 
None. 

Having  thus  driven  the  mob  out  of  the 
Mansion  House,  did  you  find  any  other 
persons  or  see  any  other  persons  in  the 
Mansion  House,  except  those  two  officers 
you  have  mentioned  P — A  number  of  resi- 
dents of  the  city  assembled  from  that 
time,  and  continued  to  increase. 

At  the  time  you  rescued  the  Mansion 
House  from  the  possession  of  the  mob,  did 
you  find  any  other  persons  in  the  Mansion 
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Honee  except  the  mob  you  have  described  P 
— ^Those  who  iMted  in  clearing  the  Man- 
sion House. 

Did  yon  afterwards,  while  you  were 
there,  see  the  mayor  or  any  of  the  alder- 
men P — I  did ;  shortly  after  the  honse  was 
cleared.  Alderman  HUhouse  arriyed;  I  saw 
him,  but  from  what  part  of  the  honse  he 
came  I  do  not  know.  He  went  with  me 
to  the  side  door  of  the  Mansion  Honse,  and 
there  read  the  Biot  Act. 

There  are,  I  believe,  two  gentlemen  of 
that  name  who  are  aldermen;  which  of 
them  was  itP — I  cannot  speak  poeitiyely 
as  to  the  Christian  name. 

Was  it  the  tall  or  the  short  one  P— The 
tallest ;  I  saw  him  in  this  Court ;  I  belieye 
he  is  up  in  the  gallery. 

When  you  say  that  Mr.  HiXhome  arriyed, 
do  you  mean  that  he  arrived  from  some 
other  part  of  the  city,  or  that  he  came 
from  some  other  part  of  the  house  to  that 
where  you  wereP — I  do  not  know  where 
he  came  from ;  I  saw  him  in  the  house. 

You  said  he  read  the  Biot  ActP — ^He 
did ;  he  called  upon  the  mob  to  disperse. 

Was  there  any  impediment  to  his  read- 
ing the  Riot  Act  P— No. 

At  the  time  he  read  the  Biot  Act,  what 
do  you  consider  was  the  number  of  riotous 
persons  then  present  to  whom  he  read  it  P 
— I  suppose  a[x>nt  a  couple  of  hundred. 

What  was  the  conduct  of  those  persons 
at  that  time  P — Immediately  after  ne  had 
read  the  Biot  Act,  they  commenced  throw- 
ing stones  and  pieces  of  glass  bottles,  upon 
which  he  retired  into  the  house,  and  I  did 
the  same. 

Was  any  attempt  made  after  reading 
the  Biot  Act  to  repress  those  rioters  P — 
No. 

Did  anything  pass  between  you  and 
Alderman  HUhotue  upon  the  subject  of 
repressing  the  riot  P— 1  remarked  to  him, 
after  he  had  read  the  Biot  Act,  that  by  a 
little  judicious  force  properly  used  by  per- 
sons who  would  take  as  well  as  give  a 
blow,  they  would  be  able  to  disperse  the 
mob  on  the  outside  with  the  utmost  ease. 

Was  it  your  opinion,  from  the  state  of 
things  at  the  time,  that  the  mob  could 
have  been  so  repressed  P — It  was. 

1  believe  you  were  not  a  special  con- 
stable P— I  was  not. 

You  were  a  volunteer  P — ^Yes. 

Did  you  then  leave  the  Mansion  House  P 
— ^No,  1  remained  there. 

How  lonff  did  you  remain  there  P — 
I  remained  tJiere  till  about  half-past 
twelve. 

Daring  that  period  was  any  civil  force 
collected  at  the  Mansion  House  P— A  great 
number  of  residents  of  the  cit^  collected 
in  the  Mansion  House ;  it  was,  indeed,  at 
times  completely  full. 

Did  you  observe  the  mayor  or  any  of  the 


magistrates  {yresent  at  the  Mansion  HoiMe 
donng  that  time  P — ^Yee. 

What  was  the  time  whsn  you  saw  the 
mayor  there  P — I  should  think  it  would  be 
between  10  and  11 ;  the  confusion  was  so 
great  at  the  time  that  I  cannot  say  exactly, 
but  I  should  think  it  was  between  10  aiM 
11. 

Was  it  after  the  Biot  Act  had  been 
read  P— Yes. 

What  was  the  description  of  persons 
then  assembled  at  the  Mansion  House  P — 
Tradesmen  of  the  city;  respectable  per^ 
sons,  willing  to  do  anything. 

When  you  saw  the  mayor,  did  he  give 
any  directions  respecting  the  organization 
or  employment  of  the  civil  force  P — ^The 
directions  given  by  him  and  Alderman 
HUhause  to  the  gentlemen  there  assembled 
were,  not  to  use  any  force  towards  the  mob 
at  all,  or  to  take  any  of  them  into  custody, 
not  even  to  show  a  staff. 

Do  you  recollect  anj  particular  state- 
ment made  by  you,  or  m  ^our  hearing,  bj 
the  mayor  upon  that  subject  P — ^Not  made 
to  me  personally,  but  to  the  gentlemen 
there,  not  to  use  any  staves,  or  to  show 
them,  but  to  disperse  themselves  among 
the  mob,  and  tiy  to  persuade  them  to  go 
home  quietly. 

Was  any  attempt  made  by  yourself,  or 
of  other  persons,  to  disperse  the  mob 
during  that  period  P — ^No. 

I  tmnk  you  have  stated  that  you  left  the 
Mansion  House  about  half-past  twelve  t — 
Half-past  twelve. 

Previously  to  that  time  had  the  mayor 
and  the  other  aldermen  left  the  Mansion 
House  P — ^I  did  not  see  the  mayor  after 
those  directions  were  ^iven.  I  saw  some 
of  the  aldermen  occasionally;  Aldermen 
Fripp  I  recollect  seeing  there,  and  Alder- 
man HUhouse  occasion^y  in  the  room. 

Do  I  understand  you  to  state  that  after 
the  declaration  you  have  told  us  the  mayor 
made  about  using  persuasion,  and  not  to 
go  out  even  with  staves,  firom  that  time 
you  saw  no  more  of  the  mayor  at  the 
Mansion  House  P — ^I  do  not  recollect  seeing 
anything  more  of  him. 

Did  Mr.  Alderman  HilhousB,  or  Mr. 
Fripp,  whom  you  say  you  saw  after  tiie 
mayor  went,  take  any  active  part  with 
respect  to  the  orflnEmisation  or  employment 
of  the  civil  force  r — No ;  I  saw  none. 

Upon  leavinff  the  Mansion  House  in  this 
state  where  did  you  go  P — ^I  went  home. 

Did  you  go  afterwuds  to  the  Guildhall  F 
— IdicL 

At  what  period  of  the  day  was  that  P — 
About  three  o'clock;  I  was  called  upon  by 
a  gentleman  of  the  jMrish,  who  said  he 
was  requested  to  call  out  the  poese  eomUa^ 
tu8,  and  they  were  to  meet  at  the  Guild- 
hall, and  I  went  in  consequence  of  that. 

Upon  arriving  at  the  Guildhall  were 
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aay  other  of  the  inhabitants  there  P^Yes, 
many. 

AflBembledy  I  presnme,  for  the  same 
reaaon  P — ^For  the  same  reason. 

The  Gnildhall,  I  belieTe,  was  the  place 
where  yon  had  been  directed  to  assemble, 
ia  order  to  meet  the  magistrates  P — It 
was. 

Did  yon  see  the  mayor  and  any  of  the 
aldermen  there  P — I  saw  the  mi^or,  and 
there  were  one  or  two  of  the  aldermen^ 
bat  I  oannot  recollect  who  they  were; 
thoe  was  likewise  Serjeant  Ludlow ^{a)  bnt 
for  some  time  after  I  arrived  there,  there 
was  no  magistrate  at  all. 

Lord  TsinxaDEN :  It  was  soon  afber  yonr 
arriTBl  P — ^Yes,  my  Lord. 

Boiiciiar  Qenercil:  Upon  the  arriral  of 
the  mayor,  was  any  commonication  made 
by  him,  or  by  his  durection  P 

Sewrleti:  He  has  not  said  the  mayor 
arriyed ;  he  only  says  he  did  not  see  him 
for  a  certain  time :  the  mayor  might  haye 
been  in  another  room. 

He  was  not  in  the  hall ;  he  may  haye 
been  in  some  of  the  rooms  adjoining. 

Solicitor  Oeneral:  What  ^sed  at  the 
meeting  P  Was  any  proposition  or  state- 
ment made  by  the  mayor  or  the  aldermen, 
or  on  their  behalf,  to  the  meeting  then 
present  P—Tbey  remarked  on  the  dread- 
tul  state  of  the  city,  and  called  npon  the 
Ijrentlemen  present  to  assist  in  quieting 
them ;  some  proposed  one  plan,  and  some 
another. 

Lord  TxRTEBBSN :  The  mayor  and  alder- 
men ? — Yes,  and  the  citizens  likewise. 

SoUeitor  Creneral :  Was  any  application 
made,  by  any  of  the  persons  present,  to 
the  mayor  and  aldermen,  upon  the  subject 
of  haying  directions,  and  a  plan  P — There 
was  some  inquiry  whether  tney  should  be 
allowed  to  use  fire-arms ;  they  said  they 
would  not  authorise  them,  that  they  were 
justified  in  using  them  if  they  pleased, 
but  they  would  not  give  them  authority 
to  do  so. 

The  persons  present,  I  presume,  were 
the  inhabitants  of  Bristol  P — ^They  were. 

Did  any  of  them,  in  your  hearing,  ask 
permission  of  the  mayor  and  inhabitants 
to  use  arms  P — ^Yes,  I  recollect  particularly 
a  Mr.  Johnson^  a  solicitor,  asking  for  leave 
to  use  arms, 

Pabks,  J.:  Ask  whom P— I  think  Ser- 
jeant Ludlow,  if  they  might  not  be  allowed 
to  do  it. 

Searleit:  When  you  say  arms,  do  yon 
mean  fire-arms  P 

SoUcHor  Oeneral :  Did  they  say  arms  or 
fire-arms  P — I  am  confident  they  meant 
fire-arms,  if  they  did  not  sa^  it. 

Was  his  answer  returned  m  the  presence 
of  the  mayor  and  aldermen  P 


(a)  llie  town  clerk. 


Lord  TfiNTEBDEN:  He  has  said  so»~it 
stands  so  at  present ;  he  says,  they  asked 
Serjeant  Ludlow  if  they  would  be  justified 
in  using  arms ;  but  he  has  not  stated  any 
answer. 

WUness:  He  said,  he  could  give  no 
authority.  He  said,  he  should  imagine 
that  any  gentleman  was  justified  in  using 
urns,  in  defence  of  the  property  of  the 
city,  but  he  could  give  them  no  authority 
to  do  so. 

Solicitor  Oeneral :  During  this  interview 
between  the  inhabitants  and  the  magis- 
trates, was  any  intimation  given  to  any 
of  the  persons  present,  by  the  mayor  or  the 
magistrates  to  the  inhabitants  upon  the 
subject  of  repressing  the  mob  P 

Scarlett :  t  requested  my  learned  friend 
not  to  put  leading  questions,  but  to  ask 
what  passed,  and  not  to  ask  were  such  and 
such  aireotions  given. 

Solicitor  Oeneral:  My  only  object  was 
to  shorten  it.  Was  any  direction  given 
by  the  mayor  or  the  magistrates  to  the 
inhabitants,  on  the  subject  of  repressing 
the  mob  P — No. 

Was  any  request  made  by  the  inhabi- 
tants, or  any  of  them,  in  your  presence, 
for  such  directions  P— No. 

When  did  the  meeting  separate  P — I  un- 
derstood the  magistrates  left  the  Guild- 
hall to  proceed  to  the  Council  House, 
calling  upon  the  citizens  to  join  them 
there. 

How  many  persons  were  present  at  this 
meeting,  at  the  Guildhall  P  —  I  should 
think,  at  one  time,  there  may  have  been 
100. 

Did  the  meeting  then  separate,  or  leave 
the  Guildhall,  without  any  plan  being 
settledP— They  did. 

Do  vou  recollecb  the  period  about  which 
they  left  the  Guildhall— the  time  of  the 
dayP— I  left  it  about  4  o'clock. 

Where  did  you  go  P— I  went  home. 

How  long  did  you  remain  at  home  P — 
Till,  I  suppose,  7  or  8  o'clock. 

Did  you  afterwards,  in  the  coarse  of 
that  evening  or  night,  go  either  to  the 

Mansion  House    or  Queen  Square  P I 

did. 

At  what  time  was  that  P — I  was  in  the 
Square  about,  I  suppose,  from  11  till  half- 
past  12. 

Did  you  see  the  mob  P— Yes,  firing  the 
houses. 

What  was  the  number  of  persons  en- 
gaged P— -A  great  number  were  engaged 
at  the  different  houses ;  somo  went  from 
one  house  to  another.  I  suppose  there 
would  be  from  200  to  300  actually  en- 
gaged in  the  scene ;  but  all  persons  there, 
or  at  least  the  major  part,  seemed  to  be 
willing  to  act  in  the  scene  of  demolition. 

How  long  did  you  remain  in   Queen 
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Square  witnessing  this  scene  P--7rcmi  11 
tin  half-past  12. 

During  that  time  did  jou  see  the  major 
or  any  magistrate  in  the  Square  P — ^No. 

Was  there  any  civil  force  there  P — ^I  saw 
one  or  two  of  the  officers  occasionally 
passing  abont  in  the  Sqnare-^the  mayor's 
or  the  sheriffs'  officers. 

What  were  they  doing?—- Merely  looking 
on. 

When  yon  first  went  to  the  Square, 
where  about  was  the  fire— which  of  the 
houses  was  then  on  fireP — The  Custom 
House. 

How  many  houses  afterwards,  beyond 
the  Custom  House,  were  set  on  fire  while 
you  were  there  P — Three  or  four. 

The  Mansion  House,  I  belieye,  is  at  the 
comer  of  the  Square,  and  at  the  comer  of 
Charlotte  Street  P— It  was. 

What  direction  did  the  fire  takeP — ^From 
the  Mansion  House  along  to  the  Custom 
House,  which  was  on  the  same  side. 

The  Custom  House,  I  believe,  forms  the 
end  house  of  that  row,  and  then  is  divided 
from  the  other  part  of  that  side  of  the 
Square  by  King  Street  avenue  P — By  an 
avenue  leading  to  King  Street. 

Were  those  houses  fired  in  succession  or 
together  P — In  succession. 

Beginning  from  the  Mansion  House  P — 
Beginning  from  the  Mansion  House. 

Was  that  the  case  with  the  four  houses 
you  saw  fired  while  you  were  in  the 
square  P — Yes ;  beginning,  after  the  Cus- 
tom House  was  fired,  from  the  Custom 
House  on  the  opposite  side  of  the  avenue. 

Were  you  present  at  an  earlier  part  of 
the  evening  at  the  Bishop's  Palace  P — I 
was. 

Were  you  present  at  any  other  fires  in 
the  city,  during  that  afternoon  or  night  P 
— ^No ;  the  Bishop's  Palace  and  the  Square. 

When  you  were  present  at  the  Bishop's 
Palace,  what  was,  as  far  as  you  could 
judge,  the  number  of  the  rioters  actually 
engaged  P 

Lord  TfiiTEESDEN :  What  time  was  it  P 

Solicitor  Qeneral:  At  what  time  were 
you  present  at  the  Bishop's  Palace  P — I 
suppose  about  9  o'clock. 

Had  the  fire  then  commenced  P — ^Yes. 

What  appeared  to  you  to  be  the  number 
of  persons  actually  engaged  in  the  firing 
and  the  riot  P— lYom  50  to  100  actually 
en^ged. 

jjid  you  see  any  civil  force  there  P — "No. 

From  the  situation  in  which  you  were, 
had  you  the  means  of  knowing  or  ob- 
serving whether  there  was  any  civil  force  P 
— ^Had  there  been  any  there  I  think  1 
should  have  seen  it. 

Did  you  observe  the  mayor  or  any  of  the 
magistrates  there? — No. 

Bid  you  remain  there  till  that  work  was 
over  P— I  remained  there  I  suppose   an 


hour,  saviiig  the  books  and  j 
at  the  Chapter  House,  t 
were  trying  to  set  on  fire. 

Did  you  save  any  property  by  jonr 
individual  exertions,  and  without  being 
wounded  or  injured  P^Yes ;  a  vastnnm- 
ber  (^parchments,  which  were  afterwards 
found  by  Mr.  PhiUips. 

Were  any  other  private  persons  engaged 
in  the  same  way,  in  saving  property  r — 
There  were  two  persons  with  me  in  tiM 
Chapter  House ;  the  name  of  one  I  cannot 
reoollect,  but  the  other  was  Maearthf.  We 
were  attacked  several  times  in  carryinfi^ 
them  away,  and  finding  we  could  not 
carry  the  parchments  away,  we  com- 
menced throwing  them  out  of  the  window 
into  the  shrubberies,  thinkingthat,  though 
they  might  be  damaged  in  that  manner, 
at  in  events  they  would  be  saved. 

At  what  period  did  the  mob  quit  the 
Bishop's  Palace  P—  I  do  not  know ;  they 
were  not  gone  when  I  left  it  myself. 

Was  the  fire  at  Queen  Square  going  oo 
at  the  same  time  with  the  fire  at  thelSis- 
hop's  palace  P — ^Yes. 

'  Upon  leaving  Queen  Square,  where  did 
you  go  P — ^I  went  home. 

Did  ]rou  remain  at  home  afterwards  P—> 
I  did,  till  the  morning. 

Were  you  at  any  time  of  that  day,  or 
afternoon,  at  Bridewell  P — I  was  just  going' 
to  beg  your  pardon  for  having  made  a  mis- 
take. Having  asked  me  whether  I  was  at 
any  other  fire  P  I  was  at  the  fire  at  Bride* 
welL(a) 

At  what  time  of  the  day  was  that  P — ^I 
think  it  was  just  dusk ;  I  suppose  al)Out 
six  o'clock. 

Before  the  Bishop's  Palace  P— Yes,  be- 
fore :  I  went  to  the  Bishop's  Palace  between 
six  and  seven  o'clock. 

What  appeared  to  you  to  be  the  number 
of  persons  actually  engaged  in  that  fire  P— 
At  that  time  there  were  a  great  number 
engged;  I  suppose  I  may  say  100  or  150. 

Was  there  any  civil  or  military  force 
present  when  you  were  there  P — ^No. 

How  long  were  you  there  P— -I  must  have 
been  there  a  considerable  time,  assisting 
in  preventing  the  fire  from,  communicating 
to  the  houses  adjoining ;  on  the  top  of  the 
houses  with  water,  throwing  it  over  parts 
of  the  adjoining  houses,  to  prevent  their 
catching  fire. 

Did  you,  by  these  your  individual  exac- 
tions, prevent  the  spread  of  the  fire  P^Not 
by  my  own  exertions  solely. 

In  concurrence  with  others  P — ^Yes. 

How  were  the  mob  armed  P — Some,  not 
all ;  some  with  sticks ;  I  observed  one  with 
a  sword. 


(a)  Where  the  prisoners  apprehended  on 
Saturday  for  assaulting  the  Recorder  were  con- 
fined. See  Place's  Narrative,  Brit.  Mas.  Add. 
MSS.  27,  790,  f.  151. 
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Yon  know  the  ritoation  of  Bridewell,  of 
ooQTse,  bving  an  inbabitant  of  Bristol  P*- 
Yea. 

I  belieye  that  there  is  a  close  passa^, 
open  at  eacb  endP-^-Yes;  the  bailding 
oocnpying  both  sides  of  the  way,  and  the 
passage  on  both  sides,  with  gates, 'shntrnp 
eTery  night,  and  open  in  the  morning. 

The  pasflKO  is  a  long  narrow  passage, 
isitnotP-^xes. 

What  is  the  width  of  that  passage  P— 
The  widest  part  is  jnst  between  toe  two 
sides  of  the  BrideweU. 

I  speak  of  the  opening  at  each  endP — 
The  end  of  Bridewell  lane,  at  one  side, 
would  not  be  aboTe  fonr  feet  wide. 

Is  that  the  end  at  which  there  is  a 
bridge  P— Yes. 

There  is  a  bridge  at  one  end,  bnt  not  a 
bridge  at  the  other  P — ^Yes. 

Are  there  gates  at  each  end  of  the 
passage  ? — ^Not  at  each  end  of  the  passase 
of  BrideweU  Lane,  bnt  only  of  the  Brioe- 
well  Itself. 

The  Bridewell  itself,  of  conrse,  has  gates  P 
—Yes. 

Has  the  passage  yon  have  been  describ- 
ing, gates P — ^No,  not  Bridewell  Lane; 
there  are  no  gates  to  the  passage. 

Be  so  good  as  to  state  the  sitnation  of 
the  sates  r — It  encloses  the  bnilding;  the 
Bri£well  honse  is  dirided  into  two  parts, 
and  the  passage  between  it,  and  at  eaoh 
end  of  the  passage,  there  are  or  were 
gates. 

'Whieh  gates  enclose  the  Bridewell  P— 
Yes. 

Cross-examined  by  Scarlett, 

You  have  been  long  resident  in  Bristol, 
I  take  for  granted  P — About  sixteen  years. 

I  think  you  have  stated,  that  when  yon 
first  went  to  the  Mansion  Honse,  on  the 
day  that  Sir  Charles  WethereJl  arrived,  yon 
went  first  about  four  o'clock  ? — ^Yes. 

Yon  then  found  the  windows  partially 
broken  P— I  did. 

Did  yon  hear  the  Riot  Act  read  by  the 
m^orp — I  did. 

Was  that  soon  after  yon  arrived  P — 
Between  five  and  six,  as  well  as  I  can 
reoolleot»  the  Biot  Act  was  read. 

Did  yon,  before  you  heard  the  Biot  Act 
read,  hear  the  mayor  come  out  and  address 
the  multitude,  and  reauest  them  to  dis« 
perse  P— I  did  not  hear  nim  myself. 

Did  yon  see  him  whilst  he  was  ont  P — 
No. 

I  think  you  say,  that  there  were  not 
manv  persons  engaged  in  breaking  the 
windows — ^that  they  were  not  all  rioters, 
but  other  persons  were  occasionally  re- 
marking wnat  was  passing;  how  many 
other  persons  might  there  be  there,  ac- 
cording to  the  best  of  your  judgment  P— 


There  must  have  been  some  thousands 
present. 

Of  those  thousands  that  were  present, 
did  any  of  them  appear  to  you  to  show  a 
disposition  to  oheok  those  persons  that  were 
breuing  tiie  windows  P— -I  do  not  reooUeot 
that  there  was  any  disposition  then  ex- 
hibited  of  that  sort ;  not  until  I  entered 
the  Mansion  House. 

If  there  were  so  few  people  engaged  in 
breaking  the  windows,  would  it  have  been 
difficult,  if  any  of  the  thousands  assembled 
outside  had  chosen,  to  have-taken  up  thoso 
men,  and  prevented  what  was  passing  P — 
I  should  think  there  would  have  been  no 
difficulty  in  doing  it,  if  a  number  there 
had  been  determined  to  have  done  so. 

Did  it  not  appear  to  you  that  the  great 
mass  of  the  multitude  were  rather  pleased 
at  what  was  passing  P— No,  I  do  not  think 
th^  were. 

You  heard  the  mayor  read  the  Riot  Act  P 
—I  did. 

Did  the  multitude  disperse  upon  that  P 
—No. 

They  still  remained  P— They  still  re- 
mained. 

Did  you  see  whether  any  stones  were 
thrown  at  the  mayor  while  he  was  reading 
the  Biot  Act  P — I  think  there  were  two  or 
three  stones  thrown. 

Was  anybody  struck  that  was  with  him  P 
— I  did  not  observe  that  either  of  the 
gentlemen  with  him  were  struck. 

Were  there  any  hootings  or  expressions 
of  contempt  and  hatred  used  towards  the 
magistrates  P— A  great  deal  of  noise  ocoa- 
sionjEJly. 

Did  the  multitude  seem  to  join  in  that 
noise,  or  was  it  made  only  by  the  50  or  60 
persons  breaking  the  windows  P—  The 
noises  were  dispersed  about  in  different 
parts  of  the  crowd. 

I  am  speaking  of  the  persons  before  the 
Mansion  Mouse  r— -I  do  not  think  the  mul- 
titude, generaUy  speaking,  joined  in  them. 

Did  it  appear  to  you  that,  in  particular 
parts  of  the  multitude,  here  and  there, 
there  were  shouts  of  approbation  P— Yes. 

Did  not  those  shouts  of  approbation  that 
came,  not  from  the  mass,  but  from  persons 
distributed  about  the  mass,  appear  to  en- 
courage the  rioters  P—Yes. 

Did  you  see  any  attempt  made  by  the 
multitude — and  when  I  speak  of  the  mul- 
titude I  distinguish  them  from  the  active 
part  of  the  body— to  apprehend  the  persons 
that  were  shouting  P — No. 

Did  this  continue  after  the  mayor  had 
read  the  Biot  Act  P—Yes. 

And  thousands  of  persons  continued 
assembled,  and  the  shouts,  and  the  throw- 
ing of  stones  P—Yes. 

Did  you  hear  a  notice  given  by  the 
mayor,  that  if  the  crowd  did  not  disperse 
the  military  would  be  sent  for  P — ^Yes. 
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Yon  remained,  I  think  ^on  sftj,  till  the 
mUitaiy  came  P — Not  ontside. 

Outside  or  inside,  jon  were  there  till 
the  military  came  P — ^Yes. 

Was  it  before  the  military  came  that  you 
had  been  marshalled  by  Major  Mcuhworth  P 
—No. 

When  the  military  came,  you  went  with 
the  officer  upstairs  to  the  magistrates  P — 
Yes. 

What  passed  between  them  you  say  you 
did  not  hear,  because  strangers  were  de- 
sired to  withdraw  P — ^Yes. 

Did  the  military  begin  to  ride  about 
soon  afterwards  P — They  did. 

Were  they  cheered  by  the  multitude  P — 
The  3rd  Dragoons  were. 

They  came  first,  did  they  not  P — ^Yes. 

Much  cheered  P — A  great  deal. 

What  were  the  shouts  that  they  usedP — 
I  do  not  recollect  anything  particular, 
hurraing. 

"  The  King  and  Reform  "  P— "  The  King 
and  Beform,"  I  recollect  that. 

Those  shouts  were  very  general,  were 
they  not  P — They  were. 

Did  you  see  any  of  the  soldiers  waving 
their  gloves  P — I  did. 

Did  they  join  in  the  shout  P—"  The 
King  and  Eeform"  was  repeated  by 
several  of  the  soldiers. 

Did  the  maltitude  appear  to  you  to  be 
desirous  of  mixing  with  the  soldiers,  going 
up  to  them  and  shaking  hands  with  them  P 
— ^I  saw  many  persons  do  so. 

Did  you  not  hear  expressions  used  by  the 
multitude  that  the  soldiers  would  not  act 
against  them ;  that  they  knew  it  P — No. 

Did  you  hear  expressions  of  this  sort : 
**  We  are  for  the  Kia^ ;  are  not  you  for 
the  King  too  P"— I  thmk  I  heard  some 
expressions  of  that  sort. 

Coming  from  the  multitude  to  the 
soldiers  P — ^Yes. 

Did  they  not  go  on  to  say,  **  You  will 
not  hurt  us"P--I  do  not  recollect  any- 
thing of  that  sort. 

Do  you  know  the  gentleman  they  called 
Col.  irereton,  the  commanding  officer  P — 
I  recollect  him  very  well. 

Did  he  shake  hands  with  them  P — I  do 
not  recollect  seeing  him  do  so. 

I  think  you  say  that  it  was  after  the 
military  arrived  that  Major  Machworth 
marshalled  the  constables,  and  those  who, 
like  yourself,  were  willing  to  assist  them, 
and  placed  them  in  different  positions  P — 
Yes. 

And  they  made  occasional  saUies  to 
drive  away  the  mob  P — Yes. 

Where  were  the  military  in  the  mean- 
time P — Standing  outside. 

Did  they  interfere  P — They  went  round, 
occasionally. 

I  speak  of  the  period  before  you  had  the 
flambeaux  ?— Yes. 


Did  the^  draw  out  in  a  line? — They 
formed  a  line  before  the  Mansion  House, 
and  remained  stationary  a  considerable 
time. 

Was  it  a  military  officer  that  was 
wounded  P — ^Yes. 

Who  was  he  P— One  of  the  14th  Light 
Dragoons.  I  do  not  know  his  name ;  in 
making  a  charge  round  the  square,  he, 
with  his  horse,  stepped  in  between  the 
railixigs  of  the  Mansion  House,  which  were 
thrown  down. 

Had  you  seen  the  railings  of  the 
Mansion  House  torn  up  from  their  place  ? 
—I  had. 

And  a  barricade  formed  of  them  P — Not 
a  barricade  formed  of  them. 

Put  across  the  street  P — ^No,  merely 
pulled  down,  that  is  the  only  thing  I  re- 
collect being  done  that  night ;  I  saw,  in 
the  morning,  that  they  had  been  used  in 
that  way. 

That  night  the  accident  met  with  by  the 
officer  was  when  they  were  lying  down  in 
the  place  where  they  had  be^  pulled 
downP — ^Lying  down,  having  remained 
flat. 

How  many  of  the  3rd  Dragoon  Quarda 
came  P — From  30  to  40, 1  should  imagine  ; 
I  did  not  count  them;  there  may  nave 
been  more. 

Did  the  14th  Light  Dragoons  come  at 
the  same  time,  or  afterwards  P — After- 
wards. 

How  long  after  P — ^I  do  not  know. 

Was  it  half  an  hour  or  an  hour  P — I  did 
not  observe  when  they  first  came ;  I  was 
told  by  another  person  that  the  14th  were 
there;  the  first  I  saw  of  the  14th  was 
when  the  officer  of  the  14th  fell  down. 

Can  vou  then  tell  about  what  o'clock  that 
might  be  P — I  cannot  speak  with  certainty, 
but  I  should  imagine  somewhere  about 
nine. 

Were  the  14th  Light  Dragoons  cheered 
in  the  same  way  by  the  mob  P — I  did  not 
hear  that  they  were  ;  in  fact,  I  heard  the 
mob  groaning  at  them. 

When  I  say  the  mob,  I  do  not  mean  the 
persons  actually  eneaged  in  the  riot,  but 
the  general  mass  P— -Many  persons. 

After  the  constables  had  been  marshalled 
in  the  way  you  described,  and  made  differ- 
ent sallies,  and  the  troops  had  rode  about 
for  some  time,  I  think  you  say  that  at  one 
o'clock  you  left,  and  everytmng  was  then 
ouietP — ^Everything  was  then  quiet  in 
tnat  part  of  the  town. 

Did  you  go  to  any  other  part  of  the 
town  P — On  going  home  the  Dragoons  were 
in  Wine  Street,  and  as  I  crossed  the  way 
I  heard  a  shot  fired  from  the  14th,  and  1 
said  to  my  friend,  it  is  not  safe  to  be  out 
now,  we  must  make  as  much  haste  as  we 
can. 

Before  the  Mansion  House,  and  in  the' 
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neighbourhood  of  Qaeen  Sqnare,  when  yoa 
left,  at  one  o'clock,  eyerTthing  was  quite  P 
— Yes. 

Were  any  of  the  military  lefb  there, 
before  the  Mansion  HonBe,  or  had  they 
gone  P— The  military  certainly  were  aboat 
ihe  Mansion  House,  but  I  do  not  recollect 
whether  they  were  marshalled  in  front  of 
it  or  not ;  my  friend  returned  with  me  to 
the  Mansion  House,  and  I  went  inside, 
and  did  not  see  much  more  of  them  after- 
wards. 

How  far  might  it  have  been  from  the 
Mansion  House  which  you  had  left,  that 
Tou  heard  the  shot  fired  P — ^It  must  haye 
be^i  a  quarter  of  a  mile. 

You  could  not  tell  what  was  the  occasion 
of  the  shot  P— No. 

Then  you  went  home  P — ^I  was  on  my 
wi^  home. 

Do  you  happen  to  know  whether  there 
was  any  great  disposition  in  the  town, 
that  da]^  or  the  preceding  days,  to  come 
and  assist  as  constables,  as  far  as  you  can 
judge  P— The  disposition  was  not  general, 
certainly. 

Was  it  not  generally  otherwise  P — ^It  was. 

Then,  if  I  understand  you  rightly,  there 
was  not  generally  a  disposition  to  assist 
the  magistrates,  upon  that  occasion  P — 
No;  liie  assistance  to  the  magistrates  was 
not  considered  necessary;  they  were 
merely,  as  constables,  to  con<mct  Sir 
Chmrie$  WeihereU;  it  was  considered  un* 
necessary^  many  would  not  join  it,  because 
of  their  dislike  to  him. 

Not  dislike  to  him  personally,  but  to  his 
conduct  in  Parliament  P — ^Ye8.(a) 

That  appeared  to  you  very  much  to  per- 
Tade  the  multitude  before  the  Mansion 
House  P— Yes. 

I  think  the  next  day,  at  about  ten 
o'clock,  you  went  to  the  Mansion  House  P 
— About  half-past  nine. 

You  found  an  alteration,  then,  in  the 
state  of  the  Mansion  House,  from  what 
you  left  it  ? — ^Very  great. 

Had  you  observed,  before  you  left  it, 
whether  the  Mansion  House  windows  had 
•been  barricaded  with  boards  and  other 
things,  to  protect  it  P — No,  I  did  not  ob- 
aerve  them  barricaded  with  boards. 

With  anything  else  P — ^There  was  a  bed 
put  in  one  window,  I  think,  to  prevent 
fitones  coming  in. 

Yon  found  the  house  in  a  very  different 
«tate  the  next  day  P — ^Yery  different. 

The  windows  smashed  inP  —  Yes,  the 
windows  entirelv  demolished;  and  I  do 
not  think  I  could  discover  a  perfect  piece 
<xf  furniture  in  the  house. 

Of  course  then,  though  you  did  not 
aee  it,  great  violence  had  been  effected 
daring  your  absence  P — Great  violence. 


(a)  See  below,  p.  S90k. 
61686. 


You  say  yon  saw  the  mayor  and  Alder- 
man HUhatue  come  there  P— Yes. 

Hilhouae  read  the  Biot  Act  P — ^Yes. 

Was  not  the  mayor  with  him  at  the 
time  P— No. 

Was  not  he  of  the  party  P — ^No.  I  only 
saw  Alderman  Hilhouae  at  that  time. 

Was  not  a  party  of  the  militaiy  brought  P 
— ^Not  till  some  time  after  the  Eiot  Aot 
was  read. 

Did  not  a  parfcy  come  with  the  mayor  P 
— ^I  did  not  see  the  mayor  arrive,  I  only 
saw  him  in  the  house. 

When  you  saw  him  in  the  house  had 
the  military  then  arrived  P — ^I  think  they 
were. 

You  first  saw  Hilhouse  in  the  Mansion 
House  some  little  time  after  the  military 
were  arrived,  and  at  that  time  you  saw 
the  mayor,  but  you  do  not  recollect  seeing 
him  before  P — I  do  not  recollect  seeing 
him  before  or  afterwards. 

What  did  the  military  do  when  they 
arrived  at  the  Mansion  House  P — ^They  oc- 
casionally drove  persons  away  from  the 
part  where  they  were  throwing  stones. 

Was  there  much  of  a  mob  then  col- 
lected P — There  was,  very  considerable. 
«  And   the    military   were    occasionally 
driving  persons  away  P — Yes. 

And  in  that  state  you  left  the  Mansion 
House  P — Yes. 

About  ten  o'clockP— About  half-past 
twelve. 

You  went  home  P— I  did. 

I  think  you  stated  that  about  three 
o'clock,  in  consequence  of  a  requisition 
that  you  had  from  some  person  in  vonr 
parish  to  meet  the  mayor  at  Guildhall, 
you  went  there  P — ^I  did. 

Where  was  that  requisition  made  to 
you  P — ^At  my  own  house. 

Who  called  upon  you  to  desire  your 
attendance  P  —  Mr.  Farr,  a  silversmith ; 
the  son  is  a  silversmith,  however. 

What  is  he  himself? — He  is  with  Messrs. 
Clcurke  amd  Sons, 

Do  you  happen  to  know  whether  notice 
was  given  in  all  the  churches  that  day  P — 
I  do  not  recollect. 

Was  Fa/rr  or  his  father  churchwarden  P 
—No.  He  stated  that  he  was  appointed 
sheriff  of  the  parish. 

And  he  required  you  to  attend  the 
mayor  P — ^Yes. 

That  was  about  three  o'clock  P — ^Yes. 

I  think  in  the  course  of  your  evidence 
of  what  passed  at  the  Guildhall  at  three 
o'clock,  you  stated  that  there  were  about 
a  hundred  persons  present  P — ^Yes. 

The  population  of  Bristol  is  many  thou- 
sands, IS  it  not  P — ^Yes. 

Near  a  hundred  thousand  P — ^Upwards 
of  a  hundred  thousand,  (a) 

(a)  See  below,  p.  522ii. 
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And  you  saw  bat  about  a  hundred  there  P 
—Yes. 

Do  not  you  recollect  that  there  were 
great  differences  amongst  the  persona  as- 
sembled, about  whether  the  military  should 
act  or  should  not  act.  Did  you  not  hear 
one  party  state  that  they  would  not  act 
unless  they  were  protected  by  the  mili- 
tary F — Certainly ;  that  they  did  not  oon- 
sider  it  safe  to  do  so — ^that  was  the  manner 
in  which  they  expressed  themselves — that 
they  would  not  risk  their  lives  unless  sup- 
ported by  the  military ;  but  if  supported 
by  the  militaiy  they  were  willing  to  do  so. 

Did  you  not  hear  another  party  say  that 
they  would  not  assist  unless  the  military 
were  sent  away  P— No.  I  do  not  recollect 
hearing  anything  of  that  sort. 

Do  you  know  a  gentleman  of  the  pro- 
fession of  the  law,  Mr.  Tmmton  ? — ^Yee. 

Did  you  see  him  there  P — I  do  not  re- 
collect seeing  him  there. 

Was  there  not  a  discussion  then  about 
the  military  P — ^Many  observations  were 
made  by  the  gentlemen  present  respecting 
the  military ;  that  they  wonld  be  willing 
to  act  in  concert  with  them,  but  they  did 
not  consider  it  safe  to  act  without  them. 

Was  Colonel  JBreretow  there  P — He  was ; 
at  least  he  came  there  after  we  had  been 
there  some  time. 

Did  not  he  hear  that  stated.  Do  you 
not  know  that  at  that  time  he  bad  sent 
out  the  14th  Light  Dragoons  P — Yes. 

Sent  them  away  from  the  city  P — ^Yes. 

Did  not  you  hear  a  demand  made  upon 
him  by  the  magistrates  or  by  the  town 
clerk,  to  insist  upon  their  being  sent  for 
back  again  P — ^I  heard  Serjeant  Ludlow 
asking  where  the  149th  Light  Dragoons 
were,  and  he  told  him  within  a  mile  or  so 
of  the  city<  I  think  he  stated  the  distance ; 
and  Serjeant  Ludlow  then  said,  "  I  com- 
mand you,  sir,  in  the  King's  name,  to 
order  the  14th  Dragoons  back  again  im- 
mediately." 

Did  not  he  positivelv  refiise  to  do  it  P — 
He  said,  "  I  will  not  do  so ;  ^but  I  wish  to 
have  an  interview  with  the  magistrates 

grivately ; "  and  then  he  retired  with 
erjeant  Ludlow  and  the  magistrates  into 
a  private  room. 

Did  not  you  hear  Seijeant  Ludlow  say 
to  him,  that  he  would  report  to  him  to  the 
War  Office  or  to  head-q^uarters  if  he  per- 
sisted in  refusing  P — I  did. 

That  was  before  he  desired  to  retire 
with  the  magistrates,  that  Seijeant  Lud- 
low said  he  would  report  him  to  head- 
quarters P — ^Yes,  that  he  should  certainly 
feel  it  his  duty  to  report  him. 

How  long  did  they  retire  together  before 
they  came  back  again  P — I  do  not  recol- 
lect Colonel  Brereton  returning  at  all.  It 
ma]^  have  been  about  ten  minutes  before 
Serjeant  Ludlow  returned. 


.  LnsLBDALX,  J. :  Do  you  reoolleot  lioir 
many  retired  P — I  think  the  other  magis« 
trates  were  in  the  room  before :  I  do  not 
recollect  that  there  was  any  gentleman 
present^  representing  the  magistrates,  but 
oeijeant  Inidlow,  at  the  time  that  tiiey  ra* 
tired;  the  other  magistrates  were  in  tiie 
room  before. 

Scarlett :  What  announcement  did  Ser- 
jeant Ludlow  make  to  the  company  as- 
sembled, when  he  came  backP — On  his 
return  he  stated,  "  Colonel  Brereton  has 
given  such  reasons  to  the  magistrates  for 
not  bringing  back  the  Dragoons  as  they 
think  are  sufHcient,  and  I  think  it  would 
be  imprudent  in  him  to  do  so." 

Did  not  you,  before  that,  hear  Colonel 
Brereton  say  that  they  had  not  force  suffi- 
cient, and  that,  if  the^  were  brought  in,  it 
would  be  at  the  sacrince  of  their  lives  P — 
He  did  not  think  that,  if  they  were  to  re- 
turn, there  would  be  a  man  left  by  the 
morning. 

Did  he  not  say  something  about  the 
fatigue  of  his  own  troops— the  3rd  Dragoon 
Guards P — He  did;  that  they  were  very 
much  fatigued;  that  they  had  been  on 
their  horses,  I  think,  forty-eight  hours; 
and  that  the  horses  and  men  were  very 
much  fatigued,  and  not  fit  for  service. 

Did  you  not  hear  a  proposition  made  to 
him  that  the  3rd  Dragoons  should  be  dis- 
mounted, as  the  horses  were  unfit  for  ose^ 
and  sent  to  Bridewell  to  protect  that  place  F 
— I  do  not  recollect. 

Do  you  recollect  any  offer  of  fresh 
horses  to  him  P — No,  but  it  is  such  a  lapse 
of  time  since  then  that  I  cannot  recollect 
everything. 

Was  not  that  the  verv  time  that  the 
news  was  brought  that  Bridewell  was  at- 
tacked P — ^News  was  brought  at  tiie  time. 

During  that  discussion  P — I  do  not  re- 
collect whether  Colonel  Brereton  was  pre- 
sent when  the  news  was  brought. 

During  the  discussion  after  three  o'clock  P 
—Yes. 

Do  you  know,  in  point  of  fact,  where 
the  3rd  Dragoon  Guaixls  at  that  moment 
were  P — ^I  know  now  where  they  were,  but 
I  did  not  know  then. 

You  did  not  see  them  anywhere  in  the 
town  P— No. 

I  think  you  said  there  were  between 
thirty  and  forty  P — ^As  nearly  as  I  can  say. 

And  how  many  of  the  Light  Draffoon 
Guards  P — I  cannot  say ;  I  never  saw  tnem. 
mustered,  only  about  the  street  occasion- 
aUy. 

When  Serjeant  Ludlow  stated  this,  that 
the  magistrates  had  received  satisfactory 
reasons  why  the  14th  Dragoons  should  not 
be  brought  back,  what  did  he  propose? — 
There  was  nothing  proposed ;  there  was  a 
general  feeling  of  dissatisfaction  among 


69] 


Trial  of  CharUa  Pinney,  1832. 


[70 


the  penKmB  aasembled  at  not  haying  the 
aasiBtance  of  the  military. 

Did  anybody  offer  to  act  without  the  aid 
of  the  military  P — I  think  there  was  a  dis- 
poaition  to  do  anything,  if  any  plan  could 
baye  been  concerted:  there  was  no  con- 
cert at  all;  one  was  proposing  one  thing, 
and  one  another. 

Is  it  yonr  opinion  that  a  hnndred  men 
could  haye  suppressed  the  mob  at  that 
time  P — ^Yes,  if  they  had  been  determined 
to  haye  acted. 

Yon  say  a  proposal  was  made  to  go  to 
the  Council  House  P — ^Yes. 

Were  persons  requested  to  meet  there  P 
— ^They  were. 

Did  you  go  to  the  Council  House  P — I 
did  not ;  I  £d  not  consider  it  worth  while 
to  go  there,  after  the  conduct  I  had  wit- 
nessed at  the  Guildhall ;  it  was  then  get- 
ting dark,  and  it  was  too  late  to  begin  to 
form  any  plan  for  acting ;  the  time  was 
gone  hj. 

I  ihmk  you  went  home :  probably  you 
went  to  dinner  P — ^No,  I  had  dined  when  I 
left  the  Mansion  House,  about  one  o'clock. 

You  went  home  about  fourP  —  About 
four. 

You  came  out  again  ?  —  I  came  out 
again,  and  went  down  to  Bridewell. 

Of  course  you  saw  no  soldiers  at  Bride- 
weUP— No. 

That  did  not  surprise  you  P — ^No. 

When  you  went  to  Bridewell,  was  the 
passage  you  speak  of  occupied  by  the 
multitude  P— Almost  full. 

I  understand  that  Bridewell  occupied 
two  sidee,  for  a  certain  distance,  of  a  pas- 
sage, and  where  the  building  begins  at 
each  end  there  is  a  gate,  and  those  gates 
are  left  open  in  the  &ytime  P — ^Yes. 

When  you  went,  were  not  the  mob  yery 
much  thronged  in  that  passage  P  could  the 
gates  haye  been  shut  after  you  left  P — ^The 
place  wae  then  burning. 

And  that  passage  was  fullP — ^Yes,  a 
number  of  peraons  was  in  that  passage. 

Were  you  present  when  the  Custom 
House  was  burning  P— Yes. 

What  might  be  the  number  assembled  P 
— A  great  number. 

Many  thousands  P  —  Yes,  round  the 
square  and  scattered  all  oyer. 

Did  anybody  interfere,  to  preyent  the 
Custom  House  being  burnt  P  —  Nobody 
that  I  saw. 

Did  you  hear  any  expressions  of  this 
sort  amongst  the  midtitude,  that  th^  did 
not  much  object  to  the  Custom  House 
being  burnt  P — No. 

BeooUect  yourself;  was  nothing  of  the 
sort  said  ?^1  do  not  recollect  anything  of 
the  sort. 

Or  with  regard  to  the  Bishop's  Palace  P 
-  N09  I  do  not  recollect  anyuiing  of  the 
sort. 


I  think  you  said  before  you  did  not  ^o 
to  see  the  entry  of  the  Becorder  P*-I  did 
not. 

Did  you  eyerhear  anybody  say  say  thing 
about  the  Becorder  P 

Attorney  General:  You  haye  put  that 
rather  widely,  perhaps  you  mean  in  the 
crowd. 

Scarlett :  Yes,  in  the  crowd,  about  the 
Becorder  being  conducted  to  a  lami)-post  P 
—No. 

Did  you  neyer  hear  any  of  them  say  that 
he  should  be  glad  to  naye  assisted  in 
throwing  the  Becorder  oyer  the  bridge  P — 
No. 

Did  you  neyer  say  so  P — No. 

Are  you  sureP — I  can  tell  you  what 
that  may  haye  originated  in :  I  certainly 
stated,  after  the  not,  that  it  would  haye 
been  better  for  Sir  Charles  WethereU  to 
haye  been  thrown  oyer  the  bridge,  than 
for  such  a  scene  of  destruction  to  haye 
taken  place. 

Did  you  say  that  after  the  riots  P^Yes. 

Did  not  you  say.it  on  Saturday  P — ^No. 

BecoUect  yourself;  did  not  you  say  so 
on  the  yery  Saturday  he  came  in  P— -Not 
that  I  recollect. 

I  will  endeayour  to  remind  you :  do  you 
remember  bein^  at  the  **  Bunch  of  Grapes  " 
public-house,  m  St.  Nicholas  Street  P— 
Yes. 

Upon  that  Saturday  P — Not  upon  that 
Saturday. 

A  little  time  before  P — I  haye  been  in 
the  house  yery  frequently,  both  before 
and  since  then. 

Did  not  you  say,  before  the  riots,  that 
you  should  like  to  see  him  thrown  oyer 
the  bridge  P — ^No,  certainly  not ;  I  stated, 
when  I  was  applied  to,  to  go  out  as  a 
special  constable,  to  conduct  Sir  Ohaarlee 
WethereU  in,  that  I  would  not  go  outside 
of  the  door  to  protect  him ;  that,  on  the 
other  hand,  I  would  not  moye  outside  my 
door  to  insult  him,  neither  would  I  see 
him  insulted,  if  I  could  help  it,  to  the 
gentlemen  of  the  parish  who  called  upon 
me  to  go  out. 

Then  you  were,  applied  to  to  serye  as  a 
special  constable  on  that  day  P— Not  upon 
tnatday. 

Were  you  not  applied  to  to  serve  aa  a 
special  constable  upon  the  29th  of  Oc- 
tober P — I  was. 

And  you  refused  P^I  did,  giving  that 
as  a  reason. 

To  whom  did  you  say  that  reason  P — ^To 
the  chief  constable  of  the  wai'd ;  I  think 
his  name  was  Stone. 

Did  not  ^ou  say,  in  that  public-honse  I 
haye  mentioned,  upon  that  identical  day, 
that  you  should  not  haye  been  sorry  to 
haye  seen  him  thrown  oyer  the  bridge,  or 
words  to  that  effect  P— No. 

But  you  said  afterwards,  you  say,  that 
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it  wonld  have  been  better  for  him  to  haye 
been  thrown  oyer  the  bridge,  than  that 
the  riots  should  haye  taken  place  at  Bris- 
tol P — Than  that  such  a  scene  of  destmo- 
tion  should  have  taken  place. 

When  did  you  say  that  P — I  haye  said  it 
not  only  once,  but  repeatedly,  that  it 
would  haye  been  better  that  such  a  cir- 
cumstance should  haye  happened,  than 
such  a  riot  should  haye  taken  place,  and 
so  many  liyes  should  haye  been  destroyed. 

Did  you  oyer  say  that  in  a  public-house, 
the  "Bunch  of  Grapes " P--Yes,  I  haye 
said  that. 

But  you  said  nothing  to  that  effect  on 
that  very  day,  the  29th  P— No. 

Do  you  know  Mr.  Qtuirman  ? — Quarman, 
a  turner,  I  do. 

Did  you  eyer  meet  him  at  the  "  Bunch 
of  Grapes"?— No. 

Did  you  see  him  there  on  the  Saturday  P 
— ^No,  I  do  not  know  that  I  eyer  saw  him 
in  the  house  in  my  life. 

Foreman  of  the  Jury :  We  wish  to  ask 
whether  Major  MacJcworth  acted  in  a  mili- 
ta^  capacity,  or  as  a  citizen  P 

Lord  Temterden :  WaaMaior Mucktoorth 
acting  as  a  military  man  P — At  that  time 
not  as  a  military  man. 

He  had  no  command  there  P — ^No  com- 
mand; I  did  not  understand  him  to  haye 
.any. 

John  (7o«06n«.— Examined  by  Serjeant 
Wilde. 

I  belieye  you  are  a  straw  hat  manu- 
facturer at  Bristol  P — I  am. 

How  long  haye  you  been  an  inhabitant 
of  the  city  of  Bristol  P — I  waa  bom  at 
Bristol. 

Were  you  sworn  in  as  one  of  the  special 
constables  to  escort  the  Becorder  of  Bris- 
tol P — ^No,  I  was  not,  I  was  chief  constable 
of  one  of  the  wards ;  of  Castle  Ward. 

Did  you  attend  with  other  constables  to 
escort  the  Becorder  in  P — I  did  so. 

Had  the  constabulary  force  been  assem- 
bled before  you  set  out  to  meet  the  re- 
corder P — They  had  so. 

Where  P — ^In  the  Exchan^. 

What  number  of  constables,  according 
to  the  best  judgment  you  could  form,  were 
there  P — I  should  suppose  from  100  to  200, 
nearly  200  I  should  suppose. 

Did  you  afterwarwards  proceed  with 
the  mayor  to  meet  theBeconier  with  that 
force  P — ^No,  not  exactly  so ;  we  had  orders 
to  go  outside  the  city;  that  is^  outside 
the  Temple  Gate. 

Neyer  mind  that,  you  went  to  meet  the 
Becorder  P— Yes. 

And  you  returned  with  the  Becorder  P — 
Yes. 

Attending  him  upon  his  entrance  into 
thexity  P— I  did  so. 

The  mayor  and  aldermen  and  corporate 


officers,  I  presume,  being  in  attendance  F 
— I  beUeye  they  were. 

In  what  manner  were  the  constables 
arranged  in  returning  from  the  plaoe 
where  you  did  meet  Sir  Charleef — E^ih 
of  the  special  constables  with  the  ward 
constables  were  assigned  to  different  sta- 
tions ;  the  constables  I  had  under  me 
assembled  at  Hill's  Bridge,  and  we  were 
appointed  abreast  of  the  carriage. 

Were  you  appointed  at  different  parts 
of  the  procession  P — Yes. 

You  proceeded  first  to  the  Council 
House  or  to  the  Guildhall  P  —  To  the 
Guildhall. 

Is  it  usual  upon  the  gaol  deliyery  at 
Bristol  for  the  recorder  first  to  go  to  the 
Guildhall,  and  for  the  charter  there  to  be 
read  P — I  beUeye  so,  to  open  the  commis- 
sion. 

Had  any  interruption  been  offered  to 
any  part  of  the  procession  before  yonr 
arriyal  at  the  Guildhall  P— Yes. 

Be  so  good  as  to  state  what  occuired  P — 
There  was  a  great  deal  of  hissing  and 
hooting  and  yelling  in  all  directions ;  no- 
thing particular  occurred  till  we  came  up 
to  the  end  of  the  first  street,  Temple 
Street,  and  there  was  seyeral  stones  flung 
at  the  carriage. 

What  distance  is  that  from  the  Guild- 
hall P— A  little  better  than  a  quarter  of  a 
mile,  and  I  belieye,  at  one  time,  there 
was  some  dirt  thrown  which  struck  Sir 
Charlee  in  his  carriage,  and  when  the  pro- 
cession got  to  the  Guildhall  the  stones 
flew  abundantly,  so  much  so  that  one  of 
the  stones  struck  one  of  the  sheriff's  foot- 
men, that  is,  it  S(3*uck,  I  belieye,  the 
cockade  out  of  his  hat. 

Was  that  the  course  of  conduct  obseryed 
by  the  persons  till  you  got  to  the  Guild- 
hall P— It  was. 

Was  there  anything  particular;  if  so 
state  it ;  if  not,  you  neea  not  repeat  it  P — 
Nothing  yery  particular. 

After  the  commission  was  opened  at 
Guildhall,  did  the  procession  proceed  to 
the  Mansion  House  r — It  did. 

That  is  the  usual  course  P — The  usual 
way. 

what  was  the  conduct  of  the  mob  at- 
tending the  procession  from  the  Guildhall 
to  the  Mansion  House  P — They  were  still 
hooting  and  hissing  Sir  Charles  as  he  went 
along.  When  we  came  to  a  place  called 
the  Quay,  there  were  some  more  stones 
flung,  and  at  the  time  we  got  to  the 
Mansion  House  stones  flew  in  all  direc- 
tions. 

^  What  time  did  you  arriye  at  the  Man- 
sion House  P — I  do  not  exactly  know ;  but 
I  should  think  it  was  somewhere  about 
ten  o'clock. 

Ten  or  twelye  was  it ;  at  what  time  did 
you  meet  in  the  morning  P— I  belieye  we 
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had  orders  to  meet  at  eight  o'clock  in  the 
mofninii^. 

Did  yon  remain  at  the  Mansion  Honae  ? 
— ^Yes,  I  never  left  it  till  twelve  o'clock  at 
night. 

After  Sir  Ohcurles  had  got  into  the  Man- 
sion Honse,  did  the  same  line  of  conduct 
continue,  or  in  what  respect  different  P — 
The  mob  flinging  stones  all  the  time, 
more  or  less,  and  the  breaking  of  windows 
in  it. 

Where  were  the  constables  stationed 
after  the  Beoorder  had  got  into  the  Man- 
sion Honse  P — We  were  most  of  ns  snr- 
ronnding  the  Mansion  Honse. 

At  abont  fonr  o'clock  what  was  the  state 
of  the  mob  P — ^At  four  o'clock  they  were 
Tery  numerous  and  very  riotous. 

Did  you  make  any  representation  to  the 
mayor  or  any  of  the  magistrates  then  in 
the  Mansion  House  ?— Yes,  I  did. 

Did  you  see  the  mayor  ? — ^Yes,  I  did. 

What  was  that  representation  to  the 
mayor,  or  in  his  presence  P — The  whole 
of  the  chief  constables  assembled  below 
together  in  one  of  the  rooms,  and  we  con- 
sulted together ;  the  subject  of  our  meet- 
ing togetho:  was  to  see  his  worship. 

You  must  not  tell  me  the  object,  but 
what  representation  yon  made  to  the 
mayor  after  consulting  with  the  chief  con- 
stables P — I  told  the  mayor  that  the  whole 
of  the  chief  constables'  opinion  was,  that 
unless  he  sent  for  the  military  imme- 
diately, the  house  we  were  then  in  would 
he  pulled  about  our  ears. 

IJpon  that  did  the  Eecordor  or  axiy  other 
ma^^strate  make  any  observation  P— Yes. 
Sir  Charles  Wetherdl  came  up  to  me,  with 
his  hands  in  his  pockets,  and  his  small 
clothes  down  here  so,  and  he  says  to  me, 
"  Sir,"  says  he,  "  there  is  not  a  case  suffi- 
ciently strong  made  out  to  justify  the 
magistrates  to  send  for  the  military." 

Did  the  same  sort  of  conduct  on  the 
part  of  the  mob  continue  P — Yes  ;  worse 
and  worse. 

Do  you  recollect  the  mayor's  coming 
ont  to  the  mob  P — I  do. 

In  what  way  was  he  received  P — The 
mob  was  yery  outrageous  at  the  time,  and 
he  came  out  and  told  them  the  conse- 
quence if  they  stayed  any  longer  assem- 
bled in  that  riotous  manner ;  and  he  said 
if  they  did  not  disperse  immediately  he 
should  be  under  the  painful  necessity  of 
reading  the  Biot  Act.  They  continued 
flinging  stones,  and  one  of  them  had  like 
to  strike  the  mayor,  but,  I  believe,  no  one 
did  strike  him. 

My  question  was,  how  they  reoeiyed  the 
mayor,  whether  by  cheers  or  hisses,  or 
in  what  wayP — ^There  were  three  cheers 
given  to  him  at  the  end  of  making  his 
speech  to  the  mob. 


What  was  said  when  those  three  cheers 
were  given,  or  proposed  to  be  given  P — ^I 
heard  somebody  sing  out,  '*  Three  cheers 
for  Mr.  Finney.** 

How  soon  after  this  was  the  military 
sent  for  P — I  do  not  exactly  know  ;  but  I 
should  think  it  must  have  been  two  or 
three  hours  after  this  occurred  before  they 
arrived. 

About  what  time  was  it  that  this  con- 
versation took  place  with  the  recorder 
and  the  mayor  r — I  should  think  about 
three  o'clock. 

Lord  Tenteeden  :  Four,  the  other  wit- 
ness saidP — Three  or  four,  somewhere 
thereabouts. 

Wilde :  Do  you  remember  the  military 
arriving  P — ^I  do. 

Do  you  also  remember  the  constables 
being  marshalled  P — ^Yes,  but  it  was  hours 
after  that. 

About  what  time  was  it  that  the  con- 
stables were  first  marshalled  P — I  believe 
it  was  about  8,  or  9  o'clock  perhaps. 

Who  arranged  that  marshaUing  P  — 
Maior  Machworth,  with  the  mayor. 

About  what  number  of  constables  had 
you  then  remaining  when  that  arrange- 
ment was  made  P — I  should  not  suppose 
that  there  were  100. 

Were  you  stationed  with  one  of  the 
parties  P  —Yes,  I  was. 

Where  P— In  the  front  of  the  Mansion 
House. 

How  long  did  you  remain  there  P — I 
remained  there  till  12  o'clock. 

In  what  state  was  the  Square  at  the 
time  you  leftP  —  Very  quiet,  or  else  I 
should  not  have  left  it. 

Can  you  tell  me  whether  about  the 
same  number  of  constables  remained,  or 
whether  their  numbers  had  diminished  P 
— ^Their  numbers  had  diminished  nearly 
half,  because  there  was  no  orders  for  them 
to  remain. 

How  early,  after  they  had  been  mar- 
shalled, did  you  observe  any  diminution 
in  their  numbers  P — I  found  that  they  were- 
diminished  long  before  that. 

After  you  were  marshalled,  how  soon 
did  vou  observe  any  diminution  of  the 
number  there  was  at  the  time  you  were 
marshalled? — I  believe  there  were  very 
few  went  away  after  wc  were  marshalled. 

Up  to  what  time  P— Up  to  12  o'clock. 

Then  you  went  home  to  bed  P— I  went 
home  to  bed. 

What  number  did  you  leave  behind 
you  P — We  were  going  home  in  all  direc- 
tions, because  we  thought  the  mob  was  all 
dispersed,  at  that  time. 

What  time  did  you  leave  your  house 
the  next  morniugP — 1  did  not  leave  it 
till  after  Mr.  Sheriff  Hare  waited  upon 
me»  in  the  morning,  between  nine  and  ten 
o'clock,  for  I  had  been  wounded  by  the 
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mob,  and  was  rery  much  fatigued,  and  I 
did  not  rise  till  between  9  and  10. 

What  was  the  message  you  receiyed  P — 
Mr.  Sheriff  Hare  called  upon  me,  and 
consulted  in  what  manner  we  had  best 
put  this  down,  and  he  asked  me  if  I  had 
any  influence  over  the  Political  Union  ;(a)  I 
told  him  no,  I  did  not  belong  to  the  body, 
but  I  knew  several  of  them.  Well,  would 
I  endeavour  to  ^et  them  to  come  forward  P 
I  said  I  would  do  so. 

Did  you  receive  directions  to  attend  at 
any  given  place P— I  did;  at  the  Qtiild- 

Did  you  go  to  the  Guildhall  in  conse- 
quence P — ISOi  not  directly  ;  I  had  orders 
to  collect  my  constables  together,  to  go 
down  there. 

Did  you  collect  your  constables  P— Some 
of  them  were  gone  out,  and  others  were 
gone  in  different  directions,  and  I  saw  but 
very  few  of  them.  After  looking  for  the 
different  parties  that  I  knew  belonged  to 
the  Union,  I  went  down  Broad  Street, 
with  the  intention  of  going  to  the  Guild- 
hall. I  met  one  of  the  constables,  who 
told  me  that  they  were  all  gone  from 
there,  and  consequenily  I  did  not  go  any 
further,  and  I  went  then  down  to  the 
Square. 

About  what  hour  of  the  day  do  you  sup- 
pose you  arrived  in  the  Square  P — ^A  Jittle 
before  12. 

What  did  you  find  going  on  in  the 
Square  P — I  found  numbers  of  the  mob 
close  to  the  Mansion  House  door,  and  I 
saw  some  of  the  3rd  Dragoon  Guards 
mounted  upon  their  horses. 

Did  you  find  any  constables  there,  or 
any  civil  force P— No,  I  did  not;  I  Eaw 
neither  constables  nor  magistrates. 

What  were  the  mob  doing  at  that  time  P 

At  tbat  time  they  were  scarcely  doing 

anything,  except  some  of  them  handing 
up  pitchers  of  liquor  to  the  soldiers  that 
were  then  on  horseback,  drinking  with 
the  soldiers. 

How  many  soldiers  were  there  P — It  ap- 
peared to  me,  I  suppose,  about  fifteen. 

How  Jong  did  you  remain  in  the  Square  P 
— A  very  short  time. 

During  any  part  of  the  time  you  re- 
mained there,  was  any  rioting  going  on  P 
— Not  just  at  that  time. 

Did  you  afterwards  go  to  Bridewell  P — 
Yes,  I  did. 

In  what  state  was  Bridewell  at  that 
time?  —  It  was  on  fire;  it  was  then 
smoking. 

What  time  did  you  get  there  P— I  should 
think  it  was  somewhere  about  three  o'clock, 
between  two  and  three. 


(a)  An  to  the  negotiations  with  the  Bristol 
Political  Union,  see  Place's  Narrative,  Brit.  Mus. 
Add.MSS.  188,  149. 


Did  yon  find  any  magistrate  or  oon- 
stable,  or  any  civil  force  there  P — ^No,  I 
did  not;  I  went  for  that  purpose,  and 
provided  I  had  seen  a  number  of  con- 
stables I  would  have  prevented  that  fire 
taking  place. 

Finding  neither  magiatratea  nor  con- 
stables there,  did  you  go  home  P-*No,  I 
did  not  go  home ;  I  was  going  in  the 
direction  of  my  own  home,  but  I  met  one 
or  two  other  constables,  and  we  agreed 
that  we  would  go  down  to  the  Guilohally 
to  see  what  service  we  could  be. 

Did  you  goP — I  attempted  to  go,  but 
when  I  came  to  the  end  of  Wine  Street, 
there  was  Colonel  Brereton,  with  aboat 
twenty  of  the  3rd  Dragoon  Guards  with 
him,  and  the  mob  was  cheering  him  as 
they  passed,  and  he  was  cheering  them  : 
he  had  his  cap  off,  and  everyone  of  the 
soldiers  was  waving  his  cap  also ;  and  I 
said  to  Mr.  Adams 

Without  telling  us  the  talk  you  had, 
where  did  you  go  P — I  went  home  to  pro- 
tect my  own  property. 

I  believe  you  were  not  afterwards  called 
out  as  a  special  constable  P  —  I  had  no 
orders  till  the  next  morning. 

Did  you  see  Captain  Coarington's  troop 
arrive  P — I  did.  (a) 

At  what  time  did  that  arrive  P—I  do 
not  exactly  know  the  time,  but  I  think  it 
must  have  been  about  ten  o'clock. 

Was  there  any  magistrate  or  civil  power 
with  them  P — ifo,  there  was  not. 

At  the  time  yon  saw  him  was  there  any 
rioting  or  excess  going  on  in  the  neigh- 
bourhood P — Yes,  in  the  street  I  lived  in. 
The  mob  had  broken  into  one  of  the  gin 
shops(6) ;  they  broke  the  front  of  the  man's 
house  in,  and  took  every  drop  of  liouor 
he  had  in  his  possession;  they  tooK  a 
time-piece  out  of  one  of  the  rooms,  and 
they  were  in  the  act  of  taking  the  man's 
coat  when  he  arrived. 

Was  that  in  the  street  where  Captain 
Codri/ngton  was  P  —  Captain  Oodrington 
passed  the  door,  and  saw  the  mob  at  that 
time  rioting. 

Did  you  make  any  application  to  Cap- 
tain Codrington  upon  the  subject,  or  say 
anything  about  the  magistrates  ?— Yes,  I 
went  to  Captain  Oodrinoton,  and  I  told 
him  that  I  held  an  official  situation  in  the 
city ;  that  I  was  chief  constable  of  one  of 
the  wards;  and  that  in  my  ward  there 
was  a  house  broken  in  bv  the  mob ;  and  I 
begged  him  to  let  me  have  a  few  of  his 
men,  to  go  back  with  me,  in  order  to  pre- 
vent any  further  mischief.  Captain  Uodr 
rington,  at  my  request,  sneered  at  me, 
and  he  says,  "I  cannot  act  till  I  have 


(a)  See  below,  p.  255. 
(6)  As  to  closing  licensed  premises  in 
of  riot,  see  now  35  &  36  Vict.  c.  94.  s.  88. 
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heard  the  Biot  Act  read."  *'  Sip."  says  I, 
"  I  hftTe  heard  the  Biot  Act  read  once  or 
twice."  I  begged  him,  and  then  he  said, 
*•  I  am  going  now  to  the  Bishop's  Palace 
flor  instmctions." 

What  distance  were  those  premises  that 
were  attacked  from  the  Conncil  House  ? — 
About  a  quarter  of  a  mile. 

Are  they  in  the  same  direction  as  Queen 
Square  from  the  Council  House,  or  a  dif- 
ferent direction  P — They  are  not  in  a  direct 
Way  to  Queen  Square. 

Are  they  in  Wine  Street  P — Yes,  you  go 
through  Wine  Street. 

Then  that  is  at  right  angles  with  it  P — 
Yes. 

If  I  understand  you  right,  during  this 
Sunday  you  did  not  meet  any  magistrate  P 
— ^I  did  not. 

Had  you  any  other  application  made  to 
70U  during  thiSkt  day,  or  until  the  following 
morning  ? — I  had  not. 

During  the  Saturday  that  you  were  in 
Queen  Square  were  you  generally  outside 
uie  Mansion  House  or  inside  P — Sometimes 
I  was  out  and  sometimes  in. 

Cross-examined  by  CampbeU. 

You  were  chief  constable  of  one  of  the 
wards  of  Bristol  P— I  was. 

There  are  twelve  wards,  each  with  a 
chief  constable  P — Yes. 

And  each  chief  constable  having  a  cer- 
number  of  constables  under  him  P — 


es. 

Did  the  number  of  constables  under  the 
chief  constable  vary  in  the  different  wards  P 
— ^Yes,  they  did,  according  to  the  size  of 
them. 

You  acted  under  the  orders  of  Mr.  JTore, 
the  sheriff  P(a)— I  did. 

He  is  your  proper  superior  P — Most  as- 
suredly he  is. 

Had  not  he  summoned  all  the  chief  con- 
stables to  serve  upon  the  Saturday,  the 
29th  of  October,  with  all  the  constables  P 
•^Hehad. 

Were  not  all  the  special  constables  that 
could  be  procured  likewise  summoned  ? — 
Meet  assuredly  they  were  ;  they  were 
sworn  in. 

All  that  could  be  procured  P — ^No,  not 
all  that  could  be  procured^  as  many  as  we 
had  orders  to  get. 

Were  not  some  hired  P — They  were  so. 

As  you  could  not  get  volunteers  to  act  P 
— ^Yes ;  we  had  orders  from  the  under 
sheriff  that  each  chief  constable  was  to 
treble  his  force ;  there  were  nine  belonging 
to  my  ward,  and  I  got  two  nines  more, 
which  makes  twenty-seven,  and  I  had 
orders  that,  if  I  could  not  get  voluu' 
teers,  respectable  tradesmen,  to  come  out, 
to  form  one  part,  that  is,  I  was  to  order 


(a)  See  below,  p.  828. 


nine  and  I  was  to  pay  them  for  it,  which 
I  did,  to  make  up  tne  complement. 

Were  you  obliged  to  hire  any  in  your 
wardP — ^Yes,  not  being  able  to  get  the 
tradesmen  to  come  forward. 

Then  the  same  course  was  pursued  in 
all  the  other  wards  P — It  was. 

At  what  hour  did  you  assemble  on  the 
Saturday  morning  P — ^1  believe  it  was  eight 
o'clock. 

Had  you  been  present  at  anv  former 
entrance  of  the  Becorder  to  hold  the 
assizes  P — I  had. 

At  what  hour  of  the  day  used  he  to 
enter  P — I  believe  he  used  to  enter  about 
one  o'clock — sometimes  later. 

Was  not  it  arranged  that  the  entrance 
upon  this  particular  occasion  should  be 
some  hours  earlier,  as  a  measure  of  pre- 
caution ? — It  was  so ;  that  was  done  by  the 
magistrates,  in  my  opinion  very  properly. 

And  upon  this  occasion,  by  order  of  the 
magistrates,  was  not  the  procession  short* 
ened  P  Did  they  not  meet  the  Becorder  at 
a  place  nearer  the  Guildhall  than  what 
had  been  usual  P — No,  at  ,the  very  same 
place. 

Where  did  they  meet  Sir  Charles  TTo- 
ih&rell? — I  believe  they  met  at  a  place 
called  the  **  Blue  Bowl,"  which  is  hardly 
half  a  mile  from  the  city ;  but  the  place 
where  I  was  assembled  was  at  a  place 
called  Hill's  Bridge,  but  there  were  one 
or  two  of  the  wards  offered  to  go  out  of 
the  city. 

The  constables,  jon  say,  were  stationed 
at  differentplacesmthe  course  of  the  pro- 
cession P— They  were. 

Did  not  it  appear  to  you  that  these  ar- 
rangements made  by  the  magistrates  were 
very  judicious  for  the^purpose  of  preserv- 
ing the  peace  P — Most  assuredly  they  were. 

Did  you  hear  the  mayor  address  the 
constables  before  they  went  out  to  meet 
the  Becorder  P — Yes,  I  did. 

Do  you  recollect  what  he  said  to  them, 
or  the  substance  of  itP — The  mayor  ad- 
dressed us  at  the  Exchange;  he  said  he 
was  very  sorry  to  call  them  out,  but  he 
said  he  did  it  as  a  precaution;  that  he 
did  not  expect  any  riot,  but  he  thought  it 
best  that  tnat  nrecaution  should  be  taken. 

Do  you  recollect  any  advice  or  instruc- 
tions he  gave  them  P — He  gave  us  advice 
not  to  go  out  in  a  body  out  of  the  Ex- 
change, because  it  would  have  an  effect 
like  an  intimidation  over  the  mob. 

Did  he  exhort  you  to  be  vigilant  and 
active  P — Most  certainly. 

And  to  act  with  temper  and  modera- 
tion P — Most  certainly. 

Were  you  in  the  Guildhall  when  the 
charter  was  readP — ^No,  there  were  bo 
many  of  the  mob  that  I  could  not  get  in. 

Although  you  were  not  inside,  did  not 
you  hear  a  great  noise  P — I  did. 
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And  great  confdBion  at  that  timeP^I 
did  so. 

After  the  mayor  with  the  Beoorder  had 
gone  to  the  Mansion  House*  and  the  mob 
were  assembled  round  the  Mansion  House, 
did  not  you  see  the  mayor  himself  actually 
oome  out?  He  came  out  once  before  he 
read  the  Biot  Act. 

Did  not  he  address  the  mob  at  some 
leng[th  P — ^Yes  ;  I  believe  I  said  so  before. 

Did  he  come  outside  the  Mansion  House  P 
—Yes. 

And  expose  himself  to  the  mob  P— Yes. 

How  long  do  you  think  he  was  outside 
the  Mansion  House,  exposing  himself  to 
the  mob,  at  that  timeP — ^A  very  few 
minutes. 

But  a  few  minutes  ? — ^Yes. 

Were  not  the  mob  at  that  time  very 
violent  P — They  certainly  were. 

Was  there  any  reason  assigned  for  giv- 
ing three  cheers  p — No,  there  was  no  rea- 
son assigned. 

Do  you  know  of  Mr.  Pinney  havingbeen 
present  at  any  popular  meeting  P — Yes,  I 

Bespeoting  the  Beform  Bill  P — It  had  to 
do  witn  Beform,  certainly. 

Mr.  Pi/nney  was  in  favour  of  the  Beform, 
was  not  he  P — Yes,  and  so  was  every  ¥rise 
and  honest  man. 

I  am  not  asking  your  opinion  upon  that ; 
do  vou  know  when  Sir  Charles  WethereU 
leftBristolP— Yes,  I  do. 

When  P — I  am  not  certain  as  to  the  time, 
but  I  suppose  it  was  between  six  and  seven 
o'clock,  on  Saturday  evening;  I  cannot 
speak  exactly  to  the  hour,  because  I  did 
not  know  that  he  was  gone  till  some  time 
after. 

Did  not  it  appear  to  you  that  he  was  in 
danger  of  his  lifeP — Ko,  I  do  not  know 
that  he  was  in  danger  of  his  life  more  than 
any  of  us. 

Had  there  been  any  attempt  to  fire  the 
Mansion  House  before  he  left  P  Had  they 
put  any  combustibles  P  Had  you  observed  P 
— ^No,  I  had  not  observed. 

You  say  the  constables  went  away  gra- 
dually, on  Saturday  evemng ;  were  there 
any  orders  for  them  to  goP — "No,  there 
were  no  orders  for  them  to  stay,  or  to  go. 

Did  they  ask  leave  to  go  P — No ;  I  can 
gav,  for  one  of  my  constables,  that  he 
asked  leave  to  go ;  he  was  a  pawnbroker, 
and  being  Saturday  evening,  the  state  of 
his  trade  was  such  that  he  wished  to  go. 

I  suppose  you  were  very  much  fatigued  P 
— I  was. 

What  sort  of  weather  was  it  P— The 
weather  was  very  good  on  the  Saturday. 

It  rained  on  the  Sunday  P — ^Yes. 

Do  you  know  where  Mr.  Pinney  was  on 
the  Saturday  night  P— Yes,  in  the  Mansion 
House. 

All  night  P — I  left  him  there. 


Lord  Tehxbrdbn:  Whether  he  went 
away  you  do  not  know,  I  suppose  P — ^No. 

Campbell:  Did  you  Fee  him  there  the 
next  day  P — ^No. 

Do  you  know  where  he  was,  early  on 
Sunday  morning  P — ^No,  I  do  not ;  I  did 
not  go  to  the  Mansion  House  till  near  12 
o'clock. 

Did  you  see  any  of  the  soldiers  of  the 
3rd  Dragoon  Gruu-ds  waving  their  gloTea 
on  the  ^turdaj^  P — Yes. 

When  the  dnnk  was  handed  to  them  P — 
That  was  the  Sunday;  when  first  they 
arrived  the  mob  gave  them  three  cheers,, 
and  somebody  sung  out,  "  The  King,"  and 
the  mob  of  course  joined  in  with  Uie  ac- 
clamation, as  did  also  the  soldiers,  and 
there  were  three  cheers  given  for  the 
King. 

And  the  soldiers  joined  in  the  acclama- 
tion P— They  did. 

Did  they  say  ''the  King  and  Beform  "F 
— ^No,  there  was  not  a  word  said  about 
Beform ;  Beform  had  nothing  in  the  world 
to  do  with  it. 

You  were  not  present  at  the  burning  of 
the  palace  P — No,  I  was  not. 

Nor  the  gaol  P — ^No,  I  was  not. 

You  sav  that  you  went  home  when  you 
heard  Colonel  Brereton  cheering  the  mob  ;, 
what  was  your  reason  for  going  home  P — 
Because  my  life  was  in  danger;  when  the 
mob  was  hand  and  glove  with  the  soldiers 
I  thought  it  time  to  go  home  and  take 
care  of  my  property,  because  I  was  a 
marked  man. 

Be-examined  by  Serjeant  Wilde. 

You  were  asked  whether  the  mayor  re- 
mained at  the  Mansion  Honse;  is  the 
Mansion  House  the  usual  residence  of  the 
mayor  during  the  year  of  his  mayoralty  P 
— It  is. 

The  mayor  lived  there  during  his  mayor* 
altyP— Yes. 

Samuel  Waring,  having  made  his  solemn 
affirmation,  was  examined  by  Coleridge, 

In  October  1832  were  you  a  merchant  in 
Bristol  P— Yes. 

Have  you  a  counting-house  in  King 
Street  P— Yes. 

Your  residence  was  in  the  county  of 
Gloucester  P — About  two  miles  from  the 
city. 

Is  King  Street  in  the  neighbourhood  of 
Queen  Square  P — Very  near  indeed. 

Do  you  remember  going  to  Queen 
Sqpare  on  Saturday  afternoon,  the  29th  ? 
— -Ido. 

Before  you  went  there  had  you  heard  of 
the  riot  and  mob  P — Yes. 

What  time  did  you  go  there  P — ^About 
halfopast  five  in  the  evening. 

When  you  arrived  at  the  square  did  you 
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go  near  Uie  ManBion  HonseP— I  did;  I 
went  to  the  front,  and  stood  near  the  rails. 

At  that  time  did  jon  see  any,  and  about 
how  many,  persons  conducting  them- 
aelres  riotously  in  front  of  the  Mansion 
House  ?— I  saw  a  large  number  of  persons 
standing  round  ihe  Mansion  House ;  100 
or  about  150  persons,  acting  with  violence, 
and  making  a  noise. 

When  you  arrived,  had  those  persons 
effected  any  entrance  into  the  Mansion 
House  F — ^When  J  arrived  I  saw  them 
throwinff  stones  at  the  Mansion  House ; 
they  had  not  then  effected  any  entry. 

Did  you  see  any  of  them  effect  an  entry  P 
— ^I  did ;  I  stood  some  time  there,  and  saw 
tiiem  pull  down  the  iron  rails  in  front  of 
the  Mansion  House,  and  then  use  the  rails 
as  weapons  to  break  in  the  windows  wil^. 

Do  you  know  the  dining-room,  on  the 
flTOund  floor  of  the  Mansion  House  P — Yes, 
I  do ;  it  is  on  the  left-hand  side  of  the 
house. 

Do  you  recollect  seeing  them  do  any- 
thing to  that  roomP — ^I  saw  them  break 
in  the  window  of  that  room  with  the  rails. 

Did  you  see  any  of  the  persons  go  into 
that  room  ? — ^I  saw  some  of  the  mob  in  the 
room ;  whether  they  got  in  at  the  door  or 
the  window  I  do  not  know. 

Did  you  notice  what  they  were  doing  P 
— No,  I  did  not. 

Was  any  resistance  offered  to  the  per- 
sons so  conducting  themselves  by  any- 
body ? — I  saw  none  whatever ;  there  was 
no  officer  standing  inside,  and  I  saw  none 
outside. 

At  the  time  you  are  now  speaking  of, 
had  the  military  arrived  P — They  had  not. 

Did  anvthing  induce  you  to  go  away 
finom  the  oirection  of  the  Mansion  House 
at  this  time  P — ^As  I  was  standing  as  before 
deecribed,  I  saw  two  men  come  across 
from  the  other  side  of  the  square,  with  a 
large  bundle  of  straw  in  their  hands.  I 
first  of  all  stood  a  little  in  their  way,  to 
see  where  they  were  going,  and  I  pre- 
sently watched  them  go  into  the  door  or 
window  of  the  Maneion  House,  I  am  not 
sure  which. 

Two  men  P— Yes. 

Did  that  induce  you  to  do  anything  P — 
Yee;  I  thereupon  supposed  they  were 
ffping  to  set  the  house  on  fire,  and  I  imme- 
diately ran  from  the  square  towards  the 
centre  of  the  city,  thinking  it  would  be 
better,  as  no  resistance  was  made  to  them, 
that  the  fire-engines  should  be  brought. 

In  doing  that  did  you  meet  the  mili- 
tary P — In  my  way  to  Marsh  Street  I  met 
the  military,  the  3rd  Dragoon  Guards, 
moving  at  a  quick  pace  towards  the 
square. 

Did  yon  go  on,  or  return  with  them  P^ 
I  then  returned  back,  and  went  to  the 
Mannon  House. 


Lord  Tentebden  :  What  part  of  the  mili- 
tarv  was  it  P— The  3rd  Dragoon  Gkiards. 

Coleridge:  Did  you  arrive  there  at  the 
same  time  with  them  P— Very  nearly. 

What  took  place  on  their  arrival  P— On 
their  arrival  I  heard  a  cheer  for  the  King 
from  a  great  number  of  voices,  and  imme- 
diately all  riots  appeared  to  cease. 

Was  the  space  mimediately  in  front  of 
the  Mansion  House  clear,  or  did  there  con- 
tinue to  be  a  mob  P— They  were  moved 
back  towards  the  rail  of  the  square,  and 
another  portion  of  them  by  the  low  wall 
on  the  other  side  of  Charlotte  Street, 
leaving  the  military  drawn  up  round  the 
Mansion  House. 

Did  you  leave  the  Square  then  P— Shortly 
afterwards ;  in  about  a  quarter  of  an  hour. 

All  riot  appeared  then  at  an  endP — 
Yes. 

At  what  time  did  you  return  the  next 
morning  to  the  ci^  P— I  reached  the  city 
about  a  Quarter  beK>re  ten. 

Lord  Tentekden:  The  city  is  a  large 
place  P---I  reached  the  place  called  St. 
Augustine's  Back  at  a  quarter  before  ten. 

Coleridge :  What  time  did  you  get  to  the 
drawbridge  P — About  a  quarter  l^fore  ten. 

When  you  arrived  there  did  you  meet 
the  mayor  P — On  arriving  at  the  Parade  I 
saw  the  mayor  walking  with  another 
gentleman  on  the  pavement,  and,  as  his 
manner  appeared  to  be  hurried,  I  got  out 
of  my  carriage  and  went  towards  the  pave- 
ment. 

You  have  used  the  word  St.  Augustine's 
pavement ;  was  that  near  the  drawbridge  F 
— Yes,  within  sight  of  the  drawbridge. 

What  is  the  name  of  the  street  at  tho 
bottom  of  which  the  drawbridge  is  P— The 
street  that  runs  parallel  with  the  bridge  is 
Clare  Street ;  that  is  on  the  other  side  of 
the  bridge  from  St.  Augustine's. 

The  street  leading  up  to  the  College 
Green  was  the  street  you  were  in  P — Yes, 
when  I  met  the  mayor. 

Did  the  mayor  say  anything  to  you  P— 
On  my  approaching  him,  on  the  pavement, 
he  told  me  he  had  just  escapea  from  the 
Mansion  House,  and  he  earnestly  entreated 
me  to  go  to  the  Guildhall  and  to  the  Coun- 
cil House  particularly,  to  see  what  could 
be  done,  and  that  he  hoped  as  many  of  the 
citizens  as  I  saw  would  also  go  there. 

Did  you  go  P— Yes,  I  did  ;  I  took  out  my 
horse,  and  I  went  to  the  Council  House. 

Did  anyone  go  with  you  P— Yes,  Mr. 
Cunningh<im,{a) 

When  you  came  to  the  Council  House 
could  you  get  in  P— No,  we  could  not  get 
in. 

Where  did  you  go  then  P-:-!  went  to  the 
Guildhall,  thinking  it  might  be  a  mistake, 
but  I  got  no  access  there. 


(a)  See  below,  p.  469. 
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The  Comicil  Honee  is  at  the  comer  of 
the  street  between  Broad  Street  and  Wine 
Street  P—Yee. 

And  the  Gaildhall  in  Broad  Street,  lower 
down  P— Yes. 

Is  there  an  internal  commnnioation  be- 
tween the  Gonncil  Honse  and  Gaildhall  P 
-^No,  there  is  not;  there  are  sereral 
houses  between. 

Getting  no  access  to  the  Gaildhall,  what 
did  you  doP — I  saw  seyeral  persons  en- 
tering the  passage  leadmg  to  the  Guild- 
hall Chambers.  X  went  there,  and  as- 
cended the  stairs  leading  into  the  back  of 
the  Gaildhall  Chambers. 

I  believe  you  saw  some  of  the  aldermen 
there  P — I  went  into  the  room  on  the  left 
hand,  and  there  I  saw  collected  twenty  or 
thirty  persons. 

Among  them  was  Mr.  Alderman  George 
HUhouse,  I  believe? — ^Not  when  we  ar- 
rived ;  he  came  in  soon  afterwards,  and 
also  Mr.  Hare,  the  under-Bheriff. 

Did  you  find  other  citizens  assembled 
besides  yourself  and  those  persons  P — ^Yes, 
twenty  or  thirty. 

Did  more  arrive  while  you  were  there  P 
—They  continued  arriving. 

Were  the  persons  who  arrived  gentle- 
men, or  some  of  all  classes  P — Some  of  all 
classes ;  many  gentlemen. 

Did  you  see  the  mayor  there  ? — Yes,  the 
mayor  came  soon  afterwards. 

And  some  other  magistrates  P — Yes,  I 
observed  some  of  them  pass  the  room,  and 
go  into  another  room  on  the  right-hand 
side. 

As  to  the  gentlemen  who  came  with  you 
and  the  other  persons  you  found  there,  did 
you  hear  them  make  any  offers  of  assist- 
ance to  the  mayor  and  magistrates  P — Not 
at  that  time ;  we  all  arrived  to  hear  what 
could  be  proposed  to  as. 

In  consequence  of  any  recommendation 
did  you  afterwards  return  to  the  Mansion 
House  from  this  place  P — Soon  after  we 
thus  assembled  a  conversation  passed  be- 
tween Mr.  Hare  and  myself  and  some 
others ;  we  were  reproached 

I  do  not  want  to  go  into  that :  you  may 
state  the  conversation  P — On  our  being 
thus  assembled,  twenty  or  thirty  persons, 
Mr.  Sheriff  Hare  came  towards  us,  and  he 
said,  *'  Gentlemen,  Oh  I  I  am  glad  you  are 
come,  we  can  do  nothing  with  the  mob 
without  you  Beformers."(a)  We  replied,  we 
thought  that  was  a  wrong  time  to  use  any 
language  of  that  sort ;  and  just  as  we  had 
finished,  Mr.  Alderman  HUhotise  ap- 
proached us.  He  had  heard  a  part  of  the 
conversation,  and  said  something  that  im- 
plied he  thought  that  was  not  the  kind  of 
language  for  that  time  and  place,  and  he 


(a)  See  Place's  Narrative,  Brit.  Mas.  Add. 
MSS.  27,790,  f.  183,  147. 


said,  "  I  think  the  beet  thing  we  oan  do 
is  to  all  go  together  to  Qaeen  Square,  to 
the  Mansion  House,  and  reason  with  the 
mob,  for  the  fact  is,  I  think  this  is  broag^t 
on  by  the  injudicious  conduct  of  the  special 
constables  on  the  preceding  day." 

Do  I  understand  you  that,  after  this 
conversation,  more  persons  arrived  at  this 
Guildhall  Chamber  P  —  They  continued 
arriving. 

To  about  what  number  P--That  little 
room  appeared  nearly  fhll,  and  the  passage 
outside  nearly  full  also,  leading  from  the 
top  of  the  stairs. 

After  this  did  you  return  to  the  Mansion 
House  P — ^We  all  immediately  agreed  to 
take  Mr.  Alderman  Htlhou$e*8  advice,  and 
go  to  the  Mansion  House,  and  mix  with 
the  people  there  assembled. 

Did  you  do  so  P — We  did  so. 

Did  Mr.  Alderman  George  HUhouie  go 
with  you  P — I  believe  he  did. 

When  you  came  to  the  Mansion  Honse 
what  state  did  you  find  the  mob  in  P — ^I 
found  a  mob  assembled  around  the  Man- 
sion House,  150  or  200  perhaps  around 
the  Mansion  Honse,  in  the  road  forming 
the  two  angles,  and  appearing  drunk,  most 
of  them,  and  very  boisterous;  but  they 
were  doing  nothing ;  no  violence  was  going 
on. 

Were  the  military  there  p  —  Yes,  they 
were. 

Which  regiment  P  —  The  3rd  Dragoon 
Guards. 

What  were  they  doing  P  —  They  were 
walking  their  horses,  and  stationed  round 
the  two  angles  of  the  house,  with  the 
horses'  headjs  sometimes  outwards  and 
sometimes  inwards  towards  the  building. 

Did  you  mix  yourself  among  the  mob  P 
— ^Yes,  1  did,  and  spoke  to  several  of  them. 

Did  you  see  at  that  time  outside  of  the 
Mansion  House  any  constables  P — I  saw 
none  outside. 

Did  you  go  into  the  house  afterwards  P 
—I  did. 

Did  yon  find  any  civil  force  inside  P — I 
found  several  officers  and  several  special 
constables. 

Did  you  find  there  any  of  the  party  that 
came  with  you  P — Several. 

Did  you  see  any  magistrate  there  P — I 
think  at  the  time  I  speak  of  I  saw  Mr. 
Alderman  Ahraham  Hithouse. 
^  How  long  did  you  remain  at  the  Man* 
sion  House  P — I  remained  at  that  time  for 
half  an  hour. 

While  you  remained  there,  were  any 
acts  of  violence  committed  on  the  Mansion 
House  P— Not  at  that  time. 

Which  Mr.  Alderman  HUhouse  did  yon 
see  there  P— Mr.  Alderman  Abraham  JSifZ- 
house  once  I  saw  up  stairs. 

Did  you  see  Mr.  Alderman  George  EU' 
howe  once  P — ^I  saw  him  enter  the  house  and 
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go  upstairs,  and  verj  shortly  afterwards  be 
went  out  of  the  hoase. 

Which  of  the  two  brothers  is  the  tallest  P 
— Mr.  Alderman  Abraham  HUhouse  is  the 
tallest  of  the  two: 

From  the  Mansion  House  did  you  go 
back  to  the  Gaildhall  Ohamber  P— I  did. 

When  yon  went  back,  did  yon  find  per- 
sons still  coming  as  before  P-— I  did. 

Did  they  have  conversation  with  any  of 
the  magistrates  as  to  their  services  P — I 
stayed  bnt  a  very  short  time,  and  returned 
a  second  time  to  the  Mansion  Honse. 

Before  you  went  back  did  you  observe 
the  persons  that  came  go  away  and  otho^ 
come  in,  and  so  that  there  was  a  oonstant 
succession  P — Yes,  there  was  a  constant 
succession,  they  came  in  and  went  out  the 
same  way. 

When  you  went  back  the  second  time  to 
the  Mansion  House,  did  you  see  Mr.  Al- 
derman Oeorge  Hilhiyuse  f  —  No ;  I  saw  Mr. 
Alderman  Abraham  Hilhouse. 

Did  you  state  to  Mr.  Alderman  George 
EWumse  on  your  return  to  the  Council 
Chamber  the  state  of  affairs  P — ^Not  the 
first  time ;  I  stayed  a  short  time  at  the 
Mansion  House.  I  endeavoured  to  ascer- 
tain what  it  was  the  mob  were  seeldng 
after,  and  what  was  the  cause  of  the  dis- 
turbance, and  several  to  whom  I  spoke, 
not  one  of  whom  I  knew,  said  that  they 
wanted  Sir  CharUa  ^that  was  their  ex- 
pression. I  reasoned  with  them  upon  the 
imjiropriety  of  their  assembling  n)r  such 
an  object  as  molesting  of  bis  Majesty's 
jadffe,  that  they  knew  was  not  there.  They 
still  persisted  in  wanting  Sir  Charles. 

Did  you  return  and  communicate  the 
state  of  things  and  the  number  of  the 
mob  P — I  then  returned  to  the  back  cham- 
ber of  the  Guildhall,  and  I  then  saw  in  the 
passage  the  mayor  and  Alderman  Oeorge 
HiUiotue. 

Did  you  say  anything  to  the  mavor 
about  what  you  had  seenp — I  described 
what  I  had  seen  and  what  had  been  said 
to  me. 

State  what  you  said  P — I  said  that  the 
mob  were  very  drunk  and  apparently  in  a 
very  bad  spirit,  and  I  thonght  that  some- 
thing should  be  done  promptly  to  repress 
them. 

Did  you  say  anything  .to  the  mayor  as 
to  the  making  use  of  the  persons  there 
ready  to  assist  him  P  —I  remarked,  there 
were  a  great  many  persons  present,  the 
innw  room  was  fall  and  the  passage,  and 
Bu^ested  whether  we  could  not  do  some- 
thm^  in  general  concert. 

Did  you  yourself  suggest  anything  P — ^I 
did;  but  on  my  making  the  remark  I 
before  mentioned  of  our  being  assembled, 
the  mayor  and  Mr.  Alderman  HUhouse 
Bitting  toother  said,  one  of  them,  I  do  not 
Imow  which,  but  one  of  them  said,  "  You 


know  we  are  not  strong  enough ;  we  have  ' 
no  military,  or  very  few.*' 

Upon  that,  did  you  suggest  anything  P 
— ^I  said,  if  that  was  the  case,  that  they 
were  not  strong  enough,  I  would  suggest, 
—  first  of  all  I  should  say,  that  they 
appeared  very  desirous  to  have  any  sng- 
ffestion  offered  of  anything  that  could  be 
done ;  and  I  then  remarked,  as  they  felt 
they  were  not  strong  enough,  whether  or 
not  some  rtM6  might  not  he  resorted  to, 
to  attract  the  mob  awav  from  the  Mansion 
House.  That  appeared  to  be  the  odious 
point,  and  they  asked  me  what  I  oould 
suggest,  and  I  suggested  something  to  the 
taste  of  the  mob,  though  very  distasteful 
to  myself  and  to  them,  would  be  the  best 
means  to  attract  them  away ;  and  I 
thought  that  an  effigy  would  be  the  best 
thing  to  attract  them  to  Brandon  Hill. 

Sir  Jamea  Scarlett :  Whose  effigy  P — I  do 
not  remember  that  I  suggested  any,  but 
as  the  mob  told  me  th^  were  seeking  Sir 
Charles  WethereU,  if  I  suggested  any,  I 
suggested  Sir  Charles,  but  I  do  not  know 
that  I  did. 

Coleridge:  What  answer  was  made  to 
that  suggestion  P—The  mayor  said  there- 
upon, **  Will  you  come  with  me  into  the 
magistrates'  room,  and  tell  us  generally 
what  you  think  "P— Mr.  Alderman  HiU 
hotue  and  the  mayor  then  accompanied 
me  into  the  magistrates'  room. 

Do  you  know  Mr.  Bcherts,  a  dissenting 
teacher  ?(a) — ^Yes,  I  do. 

Do  you  remember  the  mayor  intro- 
dncing  him  into  the  roomP — When  the 
mavor  introduced  me  into  the  room,  he 
took  me  to  the  head  of  the  table,  and  I 
saw  Mr.  Alderman  Daniel  on  one  side  and 
Mr.  Alderman  Goldney  at  the  other  side, 
and  he  placed  me  between  them. 

Do  you  remember  the  mayor  intro- 
ducing Mr.  Roberts  ? — ^Yes,  I  do. 

Lord  Tentebden  :  That  was  some  little 
time  afterwards  P — Yes,  about  five  minutes 
afterwards. 

Coleridge :  Did  the  mayor  say  anything 
about  Mr.  Roberts  ? — The  mayor  spoke  to 
Mr.  Alderman  Btmiel  and  said  that  Mr. 
Roberts  wished  to  propose  something ;  to 
make  a  speech  in  the  square. 

Was  it  agreed  toP— I  do  not  know;  I 
did  not  remain,  I  immediately  went  out 
of  the  room;  finding  they  seemed  more 
disposed  to  entertain  the  speech  than  my 
proposition,  I  lefb  the  room. 

After  that,  did  the  mayor  come  out 
with  Mr.  Roberts  ? — Yes,  he  came  out  with 
Mr.  Roberts,  and  he  said  they  had  agreed 
for  this  speech  to  be  made  in  Qaeen 
Souare. 

Did  he  say  anything  more  at  that  time  P 
—He  took  off  his  hat  and  addressed  ns  all 

(a)  See  below,  p.  151. 
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in  the  passage^  and  be  proposed  we  Bhould 
go  witn  Mr.  Boberts,  that  we  should  all 
act  in  concert  and  keep  together. 

Did  you  attend  Mr.  Roberta  f  —  Very 
many  of  us  left  the  passage  in  question, 
and  went  to  the  Mansion  House. 

Did  you  hear  Mr.  BoberU  make  a  speech  P 
— ^I  heard  him  attempt  to  make  one,  rather 
than  make  it. 

Were  the  audience  at  that  time  sober  or 
bow  P — Oh,  they  were  drunk. 

You  say  the  mob  were  drunk;  what 
were  the^r  doing  besides  P — They  were  just 
at  that  time  throwing  stones  a^inst  the 
Charlotte  Street  side  of  the  MansionHouso. 

Was  Gapt.  WarrinffUm  with  you  at  that 
time  P  —  An  officer  commanding  the  3rd 
Dragoon  Guards,  whom  I  haye  since 
understood  to  be  Captain  Warrington,  was 
there. 

Did  certain  persons  of  the  mob  come  up 
to  you  P-^I  mixed  with  the  mob  to  ascer- 
tain what  they  were  seeking,  and  by  that 
time  they  were  conyinced  that  Sir  dharlea 
WethereU  had  left  the  city,  but  they  said 
that  a  little  boy  had  been  captured. 

Was  anything  said  about  Sir  Cha/rles 
WethereU?--!  told  them  I  had  learnt  at 
the  Mansion  House  that  Sir  Charles  We- 
thereU had  left  the  city,  and  I  was  sure  he 
had,  but  whether  he  had  or  had  not,  they 
oufi^t  to  leaye  the  Square  instantly. 

You  told  them  that  they  ought  to  leaye 
the  Square  P — ^Yes. 

What  did  they  say  to  you  upon  that  P — 
They  said  to  me  that  they  did  not  belieye 
it,  that  he  had  not  left,  that  he  was  still 
there.  I  told  them  that  the  mi^istrates 
had  announced  at  the  Council  Office  that 
he  had  left,  and  I  assured  them  that  he 
had  left;  and  one  of  them  said  that  he 
had  not  left,  that  he  was  there  still,  that 
there  was  a  paper(a)  put  out,  but  it  meant 
that  he  had  left  last  year,  that  it  was  a 
trick  upon  them. 

Had  there  been  any  paper  put  out  P— 
Not  that  I  knew  of;  that  was  the  first  time 
I  heard  of  it. 

You  assured  them  that  he  had  left  P — 
Yes,  and  I  belieye  they  were  conyinced 
that  he  had. 

Did  they  say  to  you  what  they  were 
goin^  to  do  P  —  I  recollect  an  incident 
showmg  they  belieyed  he  had  left;  they 
said,  if  the  Quaker  will  tell  us  he  has  left, 
we  wiU  belieye  it.  I  then  assured  them 
that  he  had  left. 

Did  they  say  what  they  should  do  P — I 
still  saw  them  throwing  stones,  and  I  was 
going  to  relate  the  cause. 

That  boy  that  was  taken  was  released  P 
—Yes. 

Who  took  the  boy  prisoner,  do  you 
Imow  P — He  was  tsJcen  in  the  firont  of  the 

(a)  See  below,  p.  808. 


Maosion  House  and  carried  into  the  Man- 
sion House. 

Did  you  see  the  boy  afterwards  re- 
leased P— I  did. 

After  his  release  did  you  hear  them  say 
what  they  would  do  then  P — After  the  boy 
was  released  they  turned  to  us,  standing 
together  with  the  soldiers,  we  were  stand- 
ing at  the  ed^e  of  the  payement,  and  they 
said,  **  We  will  do  no  more  here,  we  will 
go  to  the  Bridewell,  and  release  the  pri- 
soners that  were  taken  last  night." 

Did  they  speak  anything  of  any  other 
eaol  P — "  Ana  then  we  will  go  and  release 
those  prisoners  Sir  Charlee  was  to  haye 
tried." 

Now,  upon  hearing  this,  did  you  go  to 
any  other  magistrates  in  the  Mansion 
House  P — ^I  continued  to  reason  with  them 
upon  the  impropriety  of  their  conduct, 
and  told  them  1  should  ^  and  apprise 
the  magistrates  of  it,  and  they  lert  the 
place  one  by  one,  and  I  went  into  the 
Mansion  House  and  told  Mr.  Alderman 
Abraham  HUhouse  what  they  had  said. 

Had  you  seen  that  same  gentleman  there 
before  at  the  time  the  boy  was  released  P 


Mr.  Abraham  HUhouee  ? — Yes. 

Was  he  present  at  the  time  the  boy  was 
released  P — ^Yes,  he  was. 

When  you  communicated  this  to  Mr. 
Alderman  Ahrahavk  HUhotue^  what  an- 
swer did  you  i^etP — He  treated  it  yery 
lightly  and  said,  **  Neyer  mind,  neyer 
mind,"  said  he,  "  the  walls  and  gates  are 
strong  enough." 

You  say  you  perceiyed  the  mob  go  off 
one  by  one  from  the  Mansion  House ;  did 
you  leaye  the  city  P — I  went  up  the  second 
time  to  Mr.  Alderman  Abraham  HUhouee, 
to  impress  upon  him  the  necessity  of 
guardmg  the  gaol. 

With  the  same  success P— With  the  like 
want  of  success. 

About  what  time  was  this  you  left  the 
Mansion  House  and  went  out  of  the  city  P 
— I  left  the  Mansion  House,  the  last  time, 
about  one  o'clock  in  the  day;  at  that  time 
I  left  it  at  twelye,  but  I  went  again  and 
left  it  at  one  o'clock  finally. 

Lord  Tente&den  :  You  left  the  city  and 
went  homeP — I  left  the  city  about  two 
and  went  home. 

Coleridge:  Did  you  return  again  that 
eyening  P — ^I  returned  again  in  the  eyen- 
ingabout  six  o'clock. 

Had  the  light  of  any  fire  alarmed  you  P 
—  I  saw  a  light  rising  oyer  the  hilly 
ground,  which  I  could  not  account  for, 
and,  on  inquiry,  I  learned  that  the  gaol 
was  on  fire. 

What  time  did  you  reach  the  city  again  P 
— ^About  half-past  six  to  seyen. 

Where  did  you  go  P — I  went  yery  soon 
to  the  Council  House. 
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Did  yon  see  any  magistrate  there  P — ^At 
that  time  I  saw  none. 

Did  yon  find  any  persons  there  assem* 
bledP — Several  officers  were  at  the  bottom 
of  the  stairs. 

Were  any  of  the  inhabitants  or  gentry 
of  the  city  there  P — Yes,  many  were  con- 
stantly crowding  in. 

Did  any  of  the  magistrates  arrive  at 
the  Conncil  HonseP — ^Not  at  that  time; 
the  ma^trates  may  have  been  in  the 
Conncil  Honse  at  the  time ;  I  did  not  see 
them. 

Did  yon  inquire  for  any  magistrate  P — 
I  inquired  of  the  officer  at  the  foot  of  the 
stairs  whether  a  magistrate  was  there, 
and  he  made  me  some  answer  that  made 
me  sappose  there  was  not ;  but  I  did  not 
gonprtairs. 

Where  were  those  persons  crowding  in  P 
— ^We  were  standing  on  the  floor  of  the 
Conncil  Honse. 

Was  there  any  magistrate  among  those 
gentry  P — l^o,  I  did  not  see  one. 

Was  anything  said  about  the  Bishop's 
palace  P — t  left  the  Conncil  Honse  and 
went  to  the  Mansion  Honse  and  other 
parts  of  the  city  to  see  what  was  going 
on,  but  I  returned  to  the  Council  House 
about  an  hour  afterwards,  and  went  up- 
stairs, and  on  the  landing-place  I  met 
several  gentlemen  ;  the  stairs  and  the 
staircaae  was  crowded,  and  standing  there 
was  Mr.  Alderman  Savage. 

Did  the  inhabitants  or  the  persons  there 
address  anv  request  to  Mr.  Alderman 
Savage  f — ^veral  persons  there  addressed 
Mr.  Alderman  Sanage^  requesting  him  to 
let  them  go  and  defend  the  Bishop's 
palace.  He  replied,  *'  No,  we  can  give  you 
no  such  permission,  we  are  advised  to  call 
oat  the  j>0Md  eonUtoMAs  to-morrow  morn- 
ing, and  can  do  nothing  till  then." 

Did  you  see  Mr.  Oarrard  there,  the 
chamberlain  P— Yes. 

Did  you  make  any  request  of  a  magis- 
trate from  himP — That  was  not  at  the 
same  time ;  it  was  at  my  third  or  fourth 
visit. 

How  long  was  it  afterwards  P — ^It  might 
be  a  tliird  of  an  hour  afterwards ;  it  was 
half-past  eight  or  nine. 

Gould  you  find  any  maffistrates  there  P 
— ^I  found  Mr.  Oarrard  only,  except  a  few 
constables. 

Did  you  make  any  inquiry  for  a  maffis- 
trateP— I'did;  I  asked  Mr.  Garrard  if 
there  was  anymaflpstrate,  and  he  said  they 
were  not  there.  I  asked  if  any  would  be 
there ;  he  said  they  would  not,— they  were 
gone. 

During  this  time  did  you  or  any  of  the 
eitisena  receive  any  instructions  what  to 
do  P — No,  none  whatever. 

Had  you  been  to  Queen  Square  in  any 
of  the  intervals  between  the  times  of  your 


going  to  the  Council  House  for  magis- 
trates P— Yes,  I  went  to  the  Square  M- 
tween  the  two  last  visits  to  the  Council 
House. 

What  state  did  you  find  things  inP — 
There  was  a  very  small  mob  assembled 
round  the  Mansion  House. 

How  manyP — ^A  very  small  number; 
and  so  early  as  that  there  were  very  few 
round  the  house;  but  they  had  extin- 
guished the  gas  Lamp  in  the  front  of  the 
Mansion  House,  ana  had  entered  it,  and 
were  plundering  it. 

Coud  you  say  whether  they  were  the 
same  persons  as  were  there  in  the  morn- 
ing P— 1  took  notice  of  several  of  the  people 
that  were  assisting,  and  they  appeared  to 
be  a  different  sort  of  people, — dirty-look- 
infffeUows. 

Was  there  any  resistance  offered  to 
them  P — ^No,  none  whatever. 

What  did  they  appear  to  be  engaged  in  P 
— They  were  plundering ;  I  heard  a  noise, 
and  I  went  to  the  door  of  the  Mansion 
House. 

Did  you  see  the  houses  in  succession 
attacked  P — Later  in  the  evening  I  saw 
the  other  houses  attacked. 

Seeing  these  matters  going  on,  and  the 
character  of  the  mob,  did  you  go  anywhere 
for  civU  assistance  P — Nothing  more  than 

Saing  backwards  and  forwards  to  the 
ouncil  House,  that  being  the  place  where 
the  magistrates  were  nsually  to  be  found, 
except  that,  on  one  occasion,  I  did  go 
from  the  Council  House  to  the  Bishop's 
palace;  having  heard  that  some  of  the 
authorities  were  there,  I  went,  but  could 
find  no  one. 

Did  you  know  of  any  other  place  to  so 
to  for  magistrates  P — ^No,  I  went  to  the 
Guildhall,  to  see  if  there  were  any  there ; 
but  I  found  there  was  no  one  there. 

How  late  did  you  stay  in  the  Square, 
while  the  firing  was  going  onP — ^Until 
eleven,  or  half-past  eleven,  that  night. 

Did  the  mob  increase  or  decrease  in 
numbers  P — I  think,  for  a  time,  they  in- 
creased, at  the  houses  they  were  plunder- 
ing ;  I  thought  they  were  coming  from  the 
ffaol  at  that  time,  where  they  were  re- 
leased :  and  that,  having  done  at  that 
point,  they  returned  to  the  other  point ;  I 
think  there  were  two  hundred  persons 
employed  in  plundering,  and  setting  fire 
to  the  houses. 

Do  I  understand  you  that  two  hundred 
was  the  largest  number  you  saw  so  em- 
ployed P— Yes,  I  do  not  think,  judging 
from  what  I  saw  in  the  house  and  after- 
wards, that  there  could  have  been  quite  so 
many  as  two  hundred. 

Was  your  own  house  destroyed,  or  your 
counting-house  P^  Yes,  my  counting-liouse 
was  burnt  early  in  the  morning ;  it  was 
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at  the  back  of  one  of  the  hoiues  in  the 
Square  that  caught  fire. 

what  time  was  it  P — ^About  four  or  fire 
in  the  morning. 

Was  the  mob  at  that  time  numerous  P — 
They  mdxuJly  dwindled. 

Lord  Tenteedbn  :  Were  you  there  P — 
Yes,  I  was. 

Coleridge:  You  say  they  dwindled?— 
Yes,  a  great  many  liyes  appeared  to  be 
lost  by  the  fire  at  the  Custom  HouBe.  I 
saw  them  afterwards,  all  along  that  row, 
and  at  last  they  gradually  dwindled  down 
to  fifty  persons,  by  daylight,  in  the  mom- 
ing.(a) 

When  did  you  leaye  the  city  P — At  eight 
in  the  morning. 

Lord  Tentekdei^  :  You  remained  in  the 
city  all  night  p — I  remained  all  night  with 
one  exception,  with  the  exception  of  about 
an  hour  and  a  half,  in  which  I  took  my 
own  books  and  papers  from  the  counting 
house  into  the  country.  I  then  returned, 
and  on  my  return  I  found  that  the  fire 
had  got  to  the  Custom  House. 

Coleridge:  During  the  time  you  haye 
been  speaking  of,  from  the  perioa  that  the 
military  entered  Queen  Square,  did  you 
see  any  exercise  of  the  ciyu  power  at  all  P 
— ^None  whateyer. 

Cross-examined  by  Scarlett, 

You  say  you  haye  a  counting-house  at 
Bristol;  what  is  your  business P — Mj 
principal  business  is  connected  with  a 
brewery  in  Lreland ;  our  princinal  article 
of  commerce  is  malt  liquor,  orewed  in 
Ireland,  and  we  sell  in  the  different  ports 
of  England,  London  among  others,  large 
quantities  of  that  article. 

You  sell  malt  liquor  P^Yes. 


(a)  "  They  (the  rioters)  then,  I  believe,  pro- 
ceeded (about  eleyen)  to  the  burning  of  the 
Custom  House,  and  soon  commenced  that  series 
of  reckless  and  savage  incendiarism,  and  aban- 
doned destruction  and  plunder,  which,  without 
the  slightest  reference  to  persons  or  party,  and 
without  the  slightest  interruption,  was  porsaed 
in  a  regular  succession  of  houses  till  two  sides 
of  a  square  (which  is  about  550  feet  each  way) 
became  one  fearful  heap  of  ruins.  Half-an-hour's 
notice  was  usually  (if  not  uniformly)  giren  of 
the  intention  of  the  burners ;  and  the  agents  of 
the  older  wretches  were  yery  often  mere  Lftds.  In 
the  conflagration  of  the  Custom  House  several  of 
the  wretched  beings  were  seen  perishing  in  the 
flames;  and  many  more  were  burnt  in  other 
houses,  while  the  dreadful  sight  of  the  extending 
fire,  and  the  brutal  scenes  of  drunkenness  and 
savage  triumph  in  the  area  of  the  square,'gave  a 
character  to  that  night  which  makes  one  shudder 
to  think  of  its  details,  and  which  those  who 
personally  witnessed  them  feel  to  be  melancholy 
and  horrid  in  the  extreme." — ^Letter  by  Dr. 
Carpenter  to  the  editor  of  the  Monthly  Reposi- 
tory^ p.  9. 


Bottled,  I  suppose  P— Bottled  and  in 
casks,  but  principally  in  casks. 

I  obserye  yon  seem  to  haye  had  some 
influence  witii  the  mobP — ^I  know  of  no 
other  influence  than  the  reasons  I  endea* 
Tonred  to  adyance  for  their  dispersing. 

Did  you  think  you  had  any  influence 
with  tj^e  mob  or  not  P^No,  certainly  not, 
any  more  than  my  neighbours.  I  had 
gone  at  the  special  request  of  the  mayor. 

You  went  to  the  mayor  and  Mr.  HiXkouM, 
or  one  of  them,  and  suggested  something ; 
I  observed  you  were  a  long  time  labouring 
out  that  you  su^g^ted  there  should  be 
somebody  burnt  m  fif&gj  P — ^Yes,  I  did. 

Did  you  not  suggest  Sir  Charles  TTe^&tf- 
rtU  P— I  will  not  say  that  I  did. 

Will  you  afiirm  that  you  did  notP — ^No, 
I  will  not.  I  thought  at  the  time  that  that 
would  be  the  most  efiectual  effigy  to  draw 
off  the  mob. 

You  thought  Sir  Charles  WeihereU  would 
be  the  best,  with  his  hands  in  his  pockets  P 
— ^No,  I  had  neyer  the  pleasure  of  seeing 
him,  and  I  did  not  picture  him  in  any 
attitude. 

Will  yon  yenture  to  say  that,  in  terms, 
you  did  not  name  him  P— No,  I  will  not. 
1  think  it  is  possible  I  did. 

Is  it  not  probable  P — ^I  think  it  probable. 

Do  you  not  belieye  you  did  P — I  do  not 
think  I  did  to  the  magistrates;  to  some 
persons  I  went  with  from  the  square  I 

Did  you  not  name  him  to  the  magis- 
trates as  the  person  to  be  burnt  in  efll^  P 
—I  belieye  that  I  did  not.  • 

You  said  you  thought  it  probable  you 
had  named  him  P — I  do  not  think  I  did. 

Do  you  not  think  it  probable  that  you 
named  him  P — ^Perhaps  it  is. 

Did  you  not  propose,  in  terms,  the 
effiey  to  be  that  of  Sir  Charles  WethereU  P 
—No,  I  did  not  propose  it  in  terms, — 1 
belieye  I  did  not  propose  it  in  terms. 

You  say  that,  upon  your  solemn  affir- 
mation, you  did  not  mention  his  name  as 
the  person  to  be  burnt  in  effigy  P— I  believe 
I  did  not. 

Did  you  not  mention  him  as  Becorder  P 
— ^No,  I  believe  I  did  not,  but  if  they  had 
put  it  to  me  what  effigy 

Do  not  put  that  upon  me ;  I  am  asking 
what  passed,  and  you  had  better  reflect 
upon  it,  as  there  were  two  magistrates 
present.  Upon  your  affirmation,  did  you 
not  state  Sir  Oha/rles  WethereU,  or  the 
Becorder,  so  as  to  indicate  he  was   the 

Eerson  to  be  burnt  in  effigy  P — I  do  not 
elieye  that  I  did,  but  it  was  most  present 
to  my  mind  that  that  would  be  most  effec- 
tual: it  was  self-eyident  that  that  was 
what  I  meant. 

You  proposed  a  burning  in  effigy  P — 
Yes,  as  a  point  of  attraction* 


98] 


Trial  of  OharUe  Pitmey,  1 832. 


[94 


The  diflsenting  minister  proposed  a 
speech  P— Yes. 

When  he  proposed  a  speech,  and  yonr 
snggestion  was  not  adopted,  yon  irent 
awaj  P — I  went  ont  into  the  passage. 

When  the  dissenting  miDister  was  going 
to  make  a  speech,  you  followed  him? — 
Yes. 

Did  yon  endeayonr  to  get  him  a  hear- 


ing P — I  wished  it  certainly. 
Did  yon  endeavour  to  do  i 
say,  "  &ere  is  this  gentleman,  an  eloquent 


f on  endeavour  to  do  so  P — ^Did  you 


man,  you  had  hetter  hear  himP— I  did 
endeavour  to  do  so ;  but  there  was  such 
an  uproar  and  noise ;  there  was  huzzaing 
and  all  sorts  of  noises. 

Were  any  of  the  military. there  P — There 
were  a  number  of  women  there,  endea- 
▼onrine  to  release  a  little  boy,  and  I  be- 
lieve tibat  interested  them,  and  prevented 
Mr.  Bdberti  being  heard. 

Were  any  of  the  military  there  P— Yes. 

How  many  P — ^About  twenty  soldiers. 

Do  you  remember  having  some  hand- 
bill or  notice  put  into  your  hands,  re- 
questing the  people  to  assemble,  and  tear- 
ing it,  on  Sunday  morning  P — No,  I  had 
no  hand-bill  put  mto  my  hands  on  Sunday 
morning. 

Did  von .  not  see  a  hand-bill  that  morn- 
ing, whether  put  into  your  hands  or  not, 
requesting  persons  to  assemble  P — ^I  did 
not  see  it ;  I  heard  there  was  sach  a  hand- 
bill 

Did  you  make  any  remark  upon  it  P — 
No,  I  made  no  remark,  but  I  went  to  the 
point  specified  in  the  hand-bill,  but  it  was 
the  least  necessary  for  me,  because  I  was 
specially  requested  by  the  mayor. 

Do  you  remember,  in  Queen  Square,  on 
Sunday  morning,  seeing  two  men  reading 
a  notice  from  the  mayor,  calling  upon  the 
people  to  assemble,  and  asking  what  it 
was  P — I  do  not  remember  it. 

Will  you  affirm  that  it  did  not  pass  P— I 
have  no  recollection  of  it. 

Do  you  remember  taking  it  out  of  their 
hands,  and  tearing  it,  and  saying,  **  Pooh ! 
we  want  Beform  *'  P — I  have  such  a  clear 
recollection,  that  I  do  not  think  I  could 
have  said  it. 

Will  von  say  you  did  notP — I  will. 

You  have  seen  the  briefs  of  the  Crown  P 
— ^I  do  not  know  that  I  have  seen  the 
briefs  of  the  Crown :  I  have  seen  the  case, 
with  a  note  in  the  margin,  of  the  wit- 
nesses. 

Did  you  never  say  you  had  read  the 
Crown  brief  P — I  think  it  very  likely. 

Hiave  yon  not  said  you  had  P — I  do  not 
know  that  I  did. 

Did  you  not  say  you  had  read  the  Crown 
brief? — ^I  believe  1  did. 

Is  it  impossible  for  a  gentleman  of  your 
persuasion,  which  is  a  very  pious  one,  to 
gm  a  direct  answer  P^I  wish  to  give  a 


correct  answer ;  m^  doubt  is,  whether  it 
is  a  correct  expression  for  me  to  say  that  I 
have  seen  the  Crown  brief:  I  have  seen 
the  document  containing  the  case. 

Did  you  assist  in  preparing  it  p — I  did 
not. 

Did  you  correspond  with  my  learned 
friend  the  Attorney  Oen&rcU  P — I  may  have 
heard  from  the  Attorney  Oeneral,  but 
nothing  touching  the  case. 

Did  you  not  write  to  him  P— Yes. 

Upon  the  subject  of  this  prosecution  P — 
I  do  not  know  that  I  have.  I  believe  I 
have  not,  but  I  will  consider  whether  I 
have  before  I  make  an  answer. 

I  do  not  know  that  you  have,  but  I  want 
to  know  whether  ^ou  have  not  said  that 
you  have? — Certainly  not  on  this  prose- 
cution. 

Perhaps  Lord  Melboume, — ^you  may  have 
favoured  him  with  some  communication  P 
—No,  I  have  not. 

You  have  stated,  in  the  early  part  of 
your  evidence,  that  when  you  first  went  to 
the  Mansion  House,  you  saw  some  persons 
palling  down  the  rails  outside,  in  order  to 
break  the  windows  P — ^I  saw  them  both 
pulling  down  the  rails  and  breaking  the 
windows. 

Were  you  standing  very  near  P — I  was 
standing  under  the  end  of  the  Custom 
House. 

That  is  no  answer  to  my  question :  I  do 
not  know  where  the  Custom  House  is. 
Were  you  standing  near  those  persons  P— - 
Yes. 

Did  you  endeavour  to  prevent  them  P — 
No,  and  for  this  very  simple  reason,  that 
I  was  nearly  alone ;  there  was  not  more 
than  another  person  with  me,  and  they 
were  200  of  the  mob. 

Upon  your  affirmation,  were  not  there 
many  thousand  persons  assembled  at  tbat 
time? — There  were  several  persons,  per- 
haps 500  or  1,000. 

Did  you  not  know  one  of  them  P — I  knew 
two  of  them,  and  but  two. 

Did  you  call  upon  any  of  them  to  come 
and  help  you,  if  you  could  not  do  it  alone  P 
—No. 

Whv  not  P — ^I  went  to  do  that  which  I 
thought  of  more  avail,  seeing  the  straw 
coming. 

Before  that ;  you  did  not  see  the  straw 
for  some  time  afterwards  P 

Attorney  General:  Let  him  finish  his 
answer. 

Bea/rlett:  The  Attorney  Oeneral  wishes 
you  to  finish  about  the  straw:  get  into 
the  straw,  and  get  out  of  it,  '^as  soon 
as  jrou  can.  How  long  was  it,  after  you 
arrived,  before  you  saw  the  two  men 
taking  in  a  bundle  of  straw  P — I  suppose  it 
might  have  been  rather  more  than  a  quar- 
ter of  an  hour. 

Were  the  men  carrying  the  bundle  of 
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straw  at  the  same  time  jou  saw  other  men 
pulling  down  the  iron  rails  to  break  the 
windows? — Yea,  they  were  certainly  Tso 
occupied  at  the  same  time:  they  were 
all  acting  at  the  same  time :  it  was  a  yery 
rapid  movement. 

At  the  time  yon  first  saw  the  men  pall- 
ing down  the  rails,  did  yon  see  the  two 
men  bringing  a  bundle  of  straw? — No, 
not  when  they  were  pulling  them  down, 
but  while  using  them. 

A  few  minutes  before  you  saw  the  straw 
brought,  you  saw  the  men  palling  down 
^e  rails  P — ^Yes. 

Did  you  not  call  upon  the  500  people 
you  saw  to  help  you  to  preyent  them 
pulling  down  the  rails  P — ^No,  but  I  asked 
some  friends  round  me.  I  asked  them 
what  we  could  do,  particularly  a  gentle- 
man of  the  name  of  Bewwlda :  we  moved 
opposite  the  house,  and  endeavoured  to 
consult  together  upon  the  subject. 

Endeavoured  to  consult  P — ^We  did  con- 
sult together. 

Were  the  whole  500  or  1,000  people  con- 
sulting P — Did  you  find  anybody  coming 
forward  to  repel  themP — I  did  not  see 
anyone  do  anything,  nor  did  I  see  any 
officer  there. 

Do  you  know  all  of  them  by  sight  P — I 
saw  none  that  I  knew. 

What  time  was  this  P — Between  five  and 
six. 

Do  you  mean  to  say  that,  in  your  opinion, 
when  the  military  came,  and  these  cheers 
were  given,  there  were  not  above  500  or 
1,000  people  P — I  mean  to  say  that  I  think 
there  were  not  more  than  1,000  persons 
then  assembled,  if  so  many. 

Queen  Square  is  a  yery  large  square  P — 
Yes :  I  was  so  situated  that  there  might 
have  been  more  round  in  Charlotte  Street, 
without  my  seeing  them. 

Those  witnesses  that  suppose  there  were 
several  thousand  must  be  mistaken? — 
Yes,  unless  they  saw  other  places  and 
avenues  of  the  Square. 

Be-ezamined  by  the  Attorney  General. 

Did  you  form  any  judgment  at  the  time, 
what  civil  force  would  have  been  sufficient 
to  clear  the  mob  that  were  active  at  the 
time  my  learned  friend  has  just  spoken 
of  P-I  really  believe  that  100  or  150  at 
the  outside  contending  with  the  mob 
would  have  been  ample  to  suppress  them, 
but  had  the  whole  number  I  saw  been 
riotous  persons,  it  could  not  have  been  so ; 
but  my  opinion  is,  that  only  a  small  num- 
ber were  riotous  persons  and  the  others 
standing  by. 

With  reference  to  the  Grown  briefs 
which  you  have  been  asked  about,  was 
there  a  public  meeting  of  the  inhabitants 


of  Bristol,  to  inquire  into  these  circom- 
stances  ? — There  was.  (a) 

And  a  committee  appointed  for  that 
porposeP — There  was. 

Were  you  one  of  the  committee? — ^I 
was. 

Was  the  evidence  of  several  witneBsee 
taken  down  P — ^Yes,  many  witnesses. 

Was  that  afterwarda  handed  to  the 
Solicitor  of  the  Treasury  P — It  went  to  the 
Home  Office.(&) 

Was  there  a  solicitor  employed  to  take 
that  evidence  down,  or  two  solicitors, 
Messrs.  Crow  and  Jarman  F^-Yea,  they 
were  chosen  by  the  committee. 

Had  the  Crown  anything  to  do  with 
those  depositions,  till  they  were  handed 
over  by  .Messrs.  Cross  and  Jarmanf — 
Nothine  whatever. 

Was  Mr.  Cross  the  person  that  showed 
you  that  document  you  have  termed  the 
Crown  briefs  ? — Yes,  he  was. 

Sir  James  Scarlett :  Will  your  Lordships 
allow  me,  upon  this,  to  put  some  ques- 
tions P— I  beg  to  say  that  I  think  it  was 
the  other  solicitor  that  showed  me  the 
document. 

There  was  a  committee  appointed  to 
take  depositions  against  the  magistrates  ? 

Lord  Tent£RD£n  :  To  inquire  into  their 
conduct  ? 

The  Attorney  General :  I  do  not  know  that 
this  is  very  regular. 

Scarlett:  It  is  explaining  a  question 
you  asked.  Were  any  of  the  magistrates 
present  when  any  deposition  was  made 
against  them  ? — ^No,  they  were  not. 

The  Attorney  General :  Did  any  of  their 
friends  attend  ? — I  believe  not. 

Was  it  the  result  of  a  public  meeting? 
— ^Yes,  of  all  parties. 

Was  anything  taken  as  a  deposition 
against  the  magistrates,  or  did  the  parties 
come  and  state  it  voluntary  ? — ^The  public 
meeting  before  spoken  of  had  instructed 
the  committee  to  take  evidence  regarding 
the  events  of  the  29th  and  30th  of  October, 
not  affecting  the  magistrates,  or  any 
person  in  particular ;  the  conseqaenoe 
was,  that  tne  committee  received  infor- 
mation against  the  magistrates,  the  mill- 
tary,  or  the  police,  or  anybody; — anything 
that  might  elicit  the  truth  touching  these 
riots. 

Thomas  Sheppard,  sworn. — Examined  by 
Shepherd. 
£A    com    factor    residing    in    Queen 
Square,  Bristol.      I  went  as  special  con- 
stable with  my  staff"  to  the  Mansion  House 
on  29th  October  last.] 


(a)  A  committee  of  inquiiy  appoioted  at  a 
public  meeting  on  the  2l8t  November  1831  sat 
to  take  evidence. 

Cb)  Papers  of  Solicitor  of  Treasury,  1868. 


97] 


Trial  of  Charles  Finney,  1832. 


[98 


What  did  you  go  to  the  Mansion  House 
for? — I  went  to  protect  the  House  and  Sir 
Charles  WethereU,  if  he  was  there. 

When  you  arrived  there,  in  what  state 
was  it  P — ^The  lower  windows  were  broken 
in,  the  windows  and  frames  and  all,  and 
the  front  door  was  open,  and  the  chande- 
lier, tables,  and  glasses  were  all  broken. 

Were  there  any  special  constables  there  P 
— ^Yes,  a  few. 

In  what  state  did  they  appear  to  be  P — 
In  a  state  of  confusion,  the  greatest  con- 
ftision. 

Did  they  appear  to  be  organised  P— Not 
at  all  at  that  time. 

Did  you  make  any  inquiries  for  the 
mayor  P — I  did. 

Were  you  able  to  see  him  at  first  P — I 
went  up  to  the  drawing-room,  and  told 
him  in  that  state  of  confusion  it  was 
impossible  to  put  down  the  mob. 

Did  you  see  the  majror  P — ^Yes. 

Whenp — Between  eight  and  nine, — near 
nine. 

What  did  you  say  to  the  mayor  P — I 
said  I  thought  it  would  be  necessary  to 
organise  the  constables  to  prevent  the 
confusion,  and  that  by  forming  them  into 
divisions,  it  would  be  better  than  letting 
each  of  them  act  according  to  his  own 
wis)!. 

Was  Major  Mackworth  there  thenp— 
Yes,  he  was. 

Were  any  of  the  constables,  and  your- 
self among  the  number,  organised  by 
Major  Maektvorth  f-^The  mayor,  when  1 
proposed  it,  said,  "  What  do  you  propose  P" 
I  said,  to  form  them  into  divisions  and 
companies,— that  it  would  be  better ;  in 
consequence  of  which  the  mayor  asked 
MiMor  Mackworth  to  walk  downstairs, 
and  ho  reouested  the  constables  to  follow 
him  ;  and  ne  requested  Major  Mackworth 
to  form  them  into  companies,  and  with 
his  assistance  it  was  done. 

Were  you  appointed  with  any  company  P 
— The  mayor  inquired  if  the  chief  con- 
stable of  Bt.  Stephen's  parish  was  there, 
and  he  was  not,  and  only  one  of  the  sub- 
constables,  and  he  asked  me  if  I  would 
take  the  command ;  and  I  said  I  would. 

Did  you  take  the  command  P— Yes,  I 
did. 

How  many  P— Twenty-five. 

Where  were  you  stationed  P — At  the 
corner  of  the  Mansion  House,  at  the 
comer  of  Charlotte  Street  and  Little  King 
Street. 

Shortly  after  you  were  placed  there,  did 
anything  occur  P — Yes,  we  had  not  been 
stationed  there  more  than  five  minutes, 
perhaps  less,  when  a  party  of  the  14th 
Dragoons  came  galloping  by  us.  I  called 
out  to  know  why  they  retreated,  and  the 
sergeant,  I   think   it   was   a   sergeant's 

guard, 
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How  many  were  there  P — About  ten  to 
a  dozen.  The  sergeant  who  commanded 
the  troops  said.  We  are  not  goin^  to  stay 
here  to  be  murdered  or  to  be  sacrificed, — 
I  think  that  was  the  word  made  use  of.  I 
said,  **  Why  do  you  not  disperse  them  P"  in 
answer. 

Scarlett:  Are  we  to  have  this  conver- 
sation with  the  sergeant  P 

Lord  Tentebden  :  It  is  not  evidence. 

Scarlett :  The  sergeant  might  be  called. 

Shepherd :  Did  you  observe  one  of  those 
soldiers  in  any  particular  situation  P — One 
of  the  soldiers  was  wounded  in  the  head, 
and  the  sergeant  said,  Here  is  one  of  my 
comrades  wounded.  I  took  hold  of  the 
bridle,  and  requested  one  of  my  men  to 
lift  the  dragoon  off*  and  carry  him  into 
the  Mansion  House,  which  was  done. 

Did  you  direct  the  soldiers  to  do  any- 
thing or  go  anywhere  P — ^There  was  a 
volley  of  stones  or  missiles  thrown  at  the 
constables  and  soldiers,  and  I  told  them 
they  had  better  take  the  horses  out  of  the 
range  of  the  stones,  which  they  did,  and 
went  towards  the  Square. 

At  this  time  how  many  constables  were 
you  left  with  P— When  the  first  volley  of 
stones  was  thrown,  I  had  scarcely  time  to 
look  round  before  there  were  only  four  or 
five  left  with  me. 

Out  of  the  twenty-five  P  — Yes. 

After  the  constables  were  first  mar- 
shalled by  Major  Mackworth^  did  you  see 
any  magistrate  there  P—  Only  the  mayor. 

in  what  room  was  the  mayor?— He 
came  to  the  door  of  the  outside  drawing- 
room,  when  I  asked  to  see  him ;  the  other 
magistrates  were  outside. 
_  In  what  room  was  the  mayor,  at  the 
time  of  the  marshalling  P — In  the  ban- 
queting room. 

When  you  found  yourself  left  with  so 
few  constables,  did  you  retreat  into  the 
Mansion  House  P — I  said,  as  there  were  so 
few,  we  could  do  no  good,  and  we  hod 
better  go  in. 

Did  you  go  into  the  Mansion  House  P — 
Yes. 

Did  you  see  the  mayor  P — Yes,  soon 
after  we  got  in. 

When  you  went  out  with  your  party  of 
twenty-five,  did  anv  magistrate  go  with 
you,  or  with  any  other  party  P — I  did  not 
see  any  magistrate  come  downstairs  at 
all. 

Did  any  magistrate  visit  you,  or  come 
near  to  you,  from  the  time  you  were  sent 
out  till  your  party  were  reduced  to  five  P 
—They  did  not. 

Whilst  you  were  out  with  that  party, 
were  any  orders  or  directions  sent  to  you 
by  any  of  the  magistrates  P — Not  any. 

When  you  returned  into  the  Mansion 
House  did  you  see  the  mayor  P— I  in- 
quired for  him. 
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He  was  not  there  ? — He  was  ap  in  the 
drawing-room. 

Did  he  come  npon  your  inquiring P — I 
was  informed  by  one  of  the  Conncil  Honse 
clerks  that  the  magistrates  were  sitting  in 
coonoil. 

What  did  };ou  do  P—I  walked  about  till 
I  could  see  him  again.  I  soon  after  saw 
him;  he  came  out  to  the  door.  I  said, 
"I  understand  the  Council  House  is 
attacked,  and  unless  some  measures  are 
resorted  to,  private  property  will  suffer." 

Was  anytning  said  about  the  soldiers  P 
— The  constables  were  requested  to  go  out 
with  a  troop  of  the  14th  Dragoons,  and  to 
take  torches,  for  the  lamps  were  all  put 
out,  and  they  made  a  cnarge  with  the 
constables,  and  drove  the  mob  away  before 
them  up  BEkck  Street. 

Scartett :  Were  you  with  them  P — Yes,  I 
was. 

Shepherd  :  Whilst  the  soldiers  were 
doing  this,  was  there  any  civil  force  to 
assist  them  P — About  thirty  or  forty  con- 
stables went  with  them  to  accompany 
them.  The  soldiers  went  half  way  up  Back 
Street,  and  then  returned,  and  so  did  the 
constables  also ;  and  a  great  many  con 
stables,  when  they  got  out  of  the  Mansion 
House,  did  not  appear  afterwards. 

Are  there  many  alleys  about  Back 
Street  P— Yes. 

Where  did  the  mob  go  to  P— They  got 
up  those  alleys  and  in  the  dark  comers. 

Could  the  cavalry  follow  themP — No, 
they  could  not. 

Lord  Tenteeden:  What  part  of  the 
cavalry  was  itP — A  troop  of  the  14th 
Dragoons. 

Shepherd :  The  Eiot  Act  was  read  then  ? 
— It  was  read  about  eleven  or  twelve 
o'clock,  at  the  Mansion  House  door. 

By  the  mayor  P— Yes. 

Alter  the  Biot  Act  waa  read  did  the 
m^or  go  upstairs  ? — He  did. 

Lord  Tektekden:  What  time  was  the 
Riot  Act  readP — Between  eleven  and 
twelve. 

Sca/rleti :  It  was  the  second  time. 

Sliepherd:  Did  you  follow  the  mayor 
upstairs  P — No. 

How  long  did  the  mayor  stay  at  the 
door  P — About  ten  minutes :  I  was  standing 
alongside  of  him. 

Did  you  follow  the  mayor  up  into  the 
drawing  room  P — I  did  not. 

Did  you  see  him  in  the  room,  with  other 
magistrates,  shortly  afterwards  ? — I  did. 

Did  you  say  anything  to  them  P  What 
aldermen  were  they,  do  you  recollect  P — 
Not  exactly. 

Do  you  recollect  how  many  P — No. 

Do  you  recollect  what  you  said  to 
them  P — ^That  was  the  time  I  said  I  under- 
stood  the  Council  House  was  attacked, 
and  unless  coercive  measures  were  resorted 


to,  private  property  would  suffer  after- 
wards. 

Did  you  make  any  offer  to  the  magis- 
trates P — I  said  at  the  time,  with  the 
assistance  of  the  military  I  would  under- 
take, with  twenty-five  men,  to  disperse 
the  mob  that  was  there  at  that  time--that 
is,  if  the  constables  were  permitted  to  be 
properly  armed,  with  the  assistance  of  the 
military  I  would  put  it  down,  and  I  would 
have  done  so. 

Was  anything  said  about  the  magis- 
trates coming  down  P — Yes. 

Lord  TsirrERDEK :  What  did  he  say  P 
He  says  he  told  the  mayor  something; 
what  answer  did  you  getP — I  do  not 
recollect  that  he  gave  me  any  definite 
answer  at  that  time. 

Shepherd:  Was  any  direction  given  to 
the  military  to  assist  youP — ^There  was 
not. 

Were  there  any  military  at  the  door  at 
that  time  P — Yes,  there  were. 

I  asked  you  before,  and  I  do  not  think 
you  answered  it,  was  there  anything  said 
to  the  magistrates  about  their  coming 
down  and  going  out  with  the  constables  r 
— ^Yes.  I  certaiiuy  was  very  much  annoyed 
at  the  time,  and  1  believe  I  said,  in  a 
hasty  manner,  "  Why  do  not  some  of  the 
magistrates  come  down,  and  expose  them- 
selves to  the  fury  of  the  populace,  as  well 
as  usP"  It  was  at  the  drawing-room 
door  I  said  that. 

Did  they  make  any  answer  to  that  P — 
No,  they  did  not. 

Did  you  go  to  the  hall,  and  address 
yourself  to  any  of  the  bystanders  P 

Lord  Tentebden  :  Would  that  be  material 
in  Mr.  Finney's  case,  what  is  said  and 
done  in  his  absence  P 

Shepherd :  What  did  you  do  after  that 
time  P — I  said,  '*  Come,  boys,  let  us  chase 
these  fellows  away."  Then  Mr.  Pinney 
ordered  the  constables  to  get  torches. 

Did  you  go  out  afterwards  with  any 
persons  P—Yes,  I  went  out  with  the  con- 
stables, and  some  of  the  14th  Dragoons, 
with  torches,  and  then  we  went  up  Back 
Street,  and  drove  the  mob  away. 

Did  you  receive  any  wound? — I  was 
struck  by  a  stone,  or  a  brick-bat,  on  the 
back  of  my  head. 

Was  that  the  time  you  are  speaking  of  P 
—Yes. 

LnTLEDAiiE,  J.:  What  time  in  the 
evening  was  thisP — ^To  the  best  of  my 
recollection  between  twelve  and  one,  but 
I  had  left  my  watch  at  home. 

Lord  Tbnterden:  Between  twelve  and 
one  at  night  P — Between  twelve  and  one 
on  the  Sunday  morning. 

Shepherd:  When  did  you  leave  the 
Mansion  House  on  this  night  P — I  think, 
to  the  best  of  my  recollection,  between 
one  and  two  in  the  morning. 


101] 


Trial  of  Chai/ies  Pvaney,  1832. 


[102 


Why  did  yon  leave  it  P — Because  I 
thought  I  could  not  do  any  good,  in  con- 
sequence of  not  being  supported. 

Not  being  supported  by  whom? — By 
the  orders  of  the  magistrates,  and  the 
special  constables  and  others. 

On  the  next  morning,  Sunday  morning, 
how  soon  did  you  see  anything  P — About 
eight  o'clock  in  the  morning  my  wife  was 
yery  much  alarmed  by  the  noise  in  the 
Bb'eet,  and  I  got  out  of  bed  and  looked 
out  of  the  window,  and  I  saw  a  mob 
attacking  the  Mansion  House,  and  some 
of  the  iron  railings  that  had  been  left  the 
previous  night, — ^pulling  them  down ;  and 
some  of  the  mob  took  the  bars,  and  broke 
in  the  barricading  that  had  been  put  up 
the  preTious  night,  at  the  Mansion  House 
windows  and  doors. 

About  what  number  did  the  mob  con- 
sist of  P— When  I  looked  out  of  the  win- 
dow, men,  women,  and  children,  I  do  not 
think  there  could  be  more  than  200.  There 
were  children  there  not  more  than  from 
from  six  to  ten  years  old. 

Did  theyattack  the  door  of  the  Mansion 
House  P — They  broke  the  barricading  in. 

Was  any  resistance  offered  to  them 
during  that  time  P — ^There  was  not. 

Did  you  see  any  of  the  magistrates,  or 
any  of  the  civil  power  there  at  that  time  P 
— ^I  did  not. 

Did  they  get  into  the  house  P — I  think 
they  got  in  somewhere  about  nine  o'clock. 

What  did  they  do  P— They  threw  the 
furniture  out  at  the  windows,  and  they 
were  not  content  with  that,  but  the  parties 
outside  broke  them  in  the  smallest  pieces 
they  could ;  and  they  threw  the  glasses  on 
the  ground,  and  they  got  into  the  cellars, 
and  brought  out  the  wine  and  drank  it. 

How  louff  were  they  about  this  P — ^They 
must  have  been  two  hours  about  it. 

At  this  time  did  any  of  the  civil  power 
appear  p — It  was  about  eleven  o'clock  that 
Mr.  Alderman  Ahraham  HiUumse,  and 
some  other  gentlemen,  passed  my  house, 
and  went  to  the  Mansion  House. 

Were  there  any  military  with  those 
aidmnen  P — No  military  came  with  them ; 
there  were  military  outside  of  the  door. 

On  the  appearance  of  the  military  and 
those  gentlemen,  what  did  the  mob  do  P — 
I  do  not  think  there  was  any  military 
there.  When  Mr  .Alderman  HiZlUtMe  came 
down,  be  addressed  the  mob,  and  spoke  to 
them,  and  they  were  quiet  some  time 
except  hurraing. 

Did  they  remain  there,  or  did  they  dis- 
perse at  all  P — ^They  remained  there. 

Did  Mr.  Alderman  Hilhouee  and  the 
other  gentlemen  go  into  the  Mansion 
House  f-*They  did. 

Did  you  see  the  14th  Dragoons  in  the 
Square  about  that  timep — ^They  came  into 
the  Square  between  nine  and  ten  on  the 


Sunday  morning,  but  I  cannot  be  very 
accurate  as  to  the  time. 

Did  they  leave  the  Square?  —  I  saw 
Colonel  BrereUm  ride  up  to  them.  They 
were  formed  opposite  the  Custom  House. 
I  do  not  know  wnat  he  said,  and  immedi- 
ately after  they  rode  off,  the  mob  hooting 
and  yelling,  and  making  a  great  deal  ot 
noise. 

Where  were  you  when  you  saw  all  this  P 
— -I  was  looking  out  of  my  bed-room 
window. 

Did  you  see,  shortly  after  the  14th  went 
away,  Mr.  Alderman  HUhoute  leave  the 
Mansion  House  P — No,  I  did  not ;  I  went 
to  the  door  myself. 

Did  you  see  the  mob  do  any 
was  about  one  o'clock  some  of  tH 
Dragoons  came  back  again:  they  were 
marching  up  and  down  before  the  door, 
and  the  moo  got  into  the  cellars ;  they 
were  taking  the  wine  and  liauor  out. 

Were  you  backwards  and  lorwuxLs  from 
your  house  during  the  whole  of  that  day  P 
— I  did  not  go  out  of  my  house  till  the 
evening. 

Did  this  plunder  of  the  Mansion  House 
continue  during  the  whole  of  that  day  P — 
Yes,  it  did ;  it  was  not  so  much  plunder  as 
destruction. 

During  the  whole  of  that  day  was  there 
any  civil  force  brought  against  the  rioters  ? 
— I  did  not  see  any. 

Was  the  Mansion  House  fired  that 
evening? — ^Between  nine  and  ten  o'clock 
that  evening. 

What  did  you  do  when  you  saw  the 
Mansion  House  fired  P — My  wife  and  chil- 
dren left  the  house  about  five  o'clock,  and 
as  soon  as  I  found  the  Mansion  House  was 
on  fire  I  requested  my  man  to  stop  with 
me  as  I  was  alone  in  the  house,  and  I  got 
a  box  to  put  my  cash  in. 

Was  Miss  Vigor's  house  attacked  P — ^Yes, 
and  Mr.  Leman^s ;  they  were  between  me 
and  the  Mansion  House. 

Did  you  go  into  that  house? — ^Yes,  I 
did. 

Was  there  any  obstruction  offered  to 
your  going  in? — No,  the  mob  were  de- 
stroying it  and  plundering  it. 

What  state  were  the  mob  in  then  ? — A 
great  many  were  intoxicated  and  quite 
riotous,  and  acted  as  if  the  town  was  in 
their  possession. 

In  your  judgment  at  that  time,  what 
force  would  it  have  reouired  to  put  them 
down  P — ^At  that  time,  I  should  think  400 
or  500  soldiers  and  400  or  500  constables, 
because,  at  that  time,  they  were  at  their 
height. 

I  am  speaking  of  the  time  when  you 
went  into  Miss  Vigor^s  house  ? — It  would 
have  taken  a  large  force  to  put  them  down ; 
they  were  just  at  the  height  of  their 
wickedness. 

D  2 


108] 


Trial  of  Charles  Pinney,  1832. 


[104 


LrrTLBDA.LB,  J.:  What  foroe  did  yoa 
mention  P — ^Fonr  or  five  hundred  men, 
and  two  or  three  hundred  constables,  I 
mean  to  pnt  the  mob  down  in  the  city,  not 
merely  in  the  Square. 

8h^herd :  I  mean  the  mob  in  the  Square 
plundering  the  house  P — I  should  think 
150  resolute  men  armed  would  have  put 
them  down  in  the  Square. 

How  late  did  you  remain  in  the  Square  P 
— I  was  there  all  night. 

Your  house  was  burned  down  P—Yes,  it 
was,  and  my  warehouse. 

Did  the  mob  offer  any  violence  to  you 
whilst  they  were  burning  your  house  P — 
Not  the  slightest. 

Did  you  pass  through  them  P — I  did.  I 
passed  through  them  when  they  were  in 
the  court. 

Had  you  any  men  in  your  house  P — ^Yes, 
I  had. 

How  many  P — About  four  or  five. 

How  did  your  house  catch  fireP — The 
house  hj  the  side  of  mine  was  on  fire  be- 
fore mine,  and  mine  took  fire  from  the 
roof,  and  their  stables  were  very  near  in 
the  rear  of  my  house. 

Could  your  three  men  have  defended 
3'our  house  successfully  but  for  the  fire  P — 
I  would  then  have  undertaken  to  defend 
my  house  with  the  men  I  had.  If  it  had 
not  been  for  the  fire  I  would  have  had 
some  means  to  defend  myself,  but  it  was 
of  no  use  when  I  was  in  danger  of  being 
burnt,  and  the  fire  was  over  my  head. 

Supposing  there  had  been  any  civil 
force  to  stop  Uie  burning,  could  you  and 
your  men  have  defended  your  house  P — Yes, 
certainly. 

8ca/rleU :  What  has  that  to  do  with  it  ? 

Shepherd:  Did  you  pass  into  Miss 
Vigor  8  house  without  any  obstruction  P — 
Yes.  I  did. 

During  the  whole  of  that  night  was 
there  any  civil  force  brought  to  quell  the 
rioters  in  Queen  Square  P — There  was  not. 

Did  you  see  any  magistrate  there  P — I 
did  not. 

How  long  did  this  go  on  without  any 
interruption  P — ^Until  about  five  or  six 
o'clock  in  the  morning. 

Did  you  see  the  mob  at  last  suppressed? 
— I  saw  the  soldiers  ride  into  the  Square ; 
at  that  time  I  was  going  down  to  my  wife 
and  family. 

How  many  soldiers  and  gentlemen  were 
there  together  P — From  what  I  saw  of  the 
troop,  from  about  20  to  25  of  the  troop. 

How  many  gentlemen  P — I  cannot  say,  I 
was  not  near  enough. 

Lord  Tbntebdbn:  What  regiment  was 
it  P~The  8rd  Dragoon  Guards. 

Cross-examined  by  Campbell, 

Do  you  think  the  mob  might  have  been 
as  easily  suppressed  on  the  Sunday  as  it 


!  was  on  the  Monday  morning  P — I  think  on 
i  the  Monday  morning  a  smidl  force  might 
'  have  put  it  down. 

Have  you  had  much  experience  in  snp- 
'  pressing  mobs  P — ^No,  I  only  know  whkt 
i  myown  feelings  are. 

I  xou  speak  of  your  own  feelings  at  the 
.  moment  P — I  felt  no  degree  of  fear  at  all, 
I  and  if  I  had  been  supported  I  would  have 

put  them  down. 
I     I  wish  to  know  if  you  are  speaking  from 

speculation  or   experience  P — I    have  no 
I  more  experience  than  yon  or  any  other 

I  gentlemen. 

i  I  have  none  at  all,  thank  God  P— I  wish 

I I  had  not. 

!     When  did  you  come  on  duty  P  —  On 
I  Saturday  night  I  went  in    about  eight 
o'clock. 

I  Had  you  acted  as  constable  during  any 
I  part  of  that  day  P — No,  I  was  not  called 
I  on. 

I  You  are  not  a  chief  constable  P— No,  I 
I  am  a  constable. 

Were  you  one  of  the  common  consta* 
bles  P  —  I  was  sworn  in  as  special  con- 
stable. 

Lord  Tenterden:  On  the  December 
previous  P 

Campbell :  Did  you  hear  Mr.  Pinney  ad- 
dress the  mob  from  before  the  Mansion 
House  on  the  Saturday  evening  P — I  heard 
him  read  the  Riot  Act  on  Saturday  night. 

How  long  had  you  been  there  before 
that  ?— Two  or  three  hours,  but  I  had  not 
my  watch. 

You  were  not  there  at  the  time  the  Riot 
Act  was  first  read  P — No. 

At  the  second  time  Mr.  Finney  came 
out,  and  stood  exposed  to  the  mob  as 
much  as  ten  minutes  P — Yes,  he  stood  at 
the  door. 

Is  he  not  a  little  man  P — Yes,  he  is. 

And  a  little  deformed  in  his  person  P — 
Yes. 

Did  you  see  any  stones  thrown  at  that 
time  P — Yes. 

He  continued  reading  the  Riot  Act  P — . 
He  did. 

When  the  constables  were  marshalled 
you  took  the  command  of  25  P — Yes. 

By  the  command  of  the  mayor  P — Yes. 

What  directions  did  he  give  you  P — ^Ho 
asked  me  if  I  would  take  the  command  of 
them.  Major  Maclcworth  formed  them 
into  oompanies,  and  I  was  to  be  stationed 
at  the  comer  of  the  Mansion  House. 

What  orders  did  you  receive  P — To  qnell 
the  mob,  if  possible. 

Could  more  have  been  done  at  that  time 
than  Mr.  Finney  did  P— If  the  soldiers 
had  got  orders  to  fire  upon  them,  and  had 
wounded  a  few,  they  would  soon  have 
been  dispersed. 

Your  opinion  was  that  the  soldiers 
ought  to  have  fired  P— Certainly. 
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Do  you  think,  without  the  act  of  inter- 
ference of  the  military,  it  was  possible  to 
supproBs  the  riot  P — At  that  time  I  do  not 
think  it  was. 

Do  Tou  know  what  passed  between 
Colonel  Brereton  and  the  magistrates  F — 
No,  I  do  not ;  I  only  saw  them  rash  out 
of  the  hall  to  the  troops. 

Were  you  at  the  Council  House  on  Sun- 
day P — I  was  not  out  of  my  own  house  till 
five  or  six  on  Sunday  morning. 

You  do  not  know  how  Mr.  Pinney  was 
en^loyed  P — ^I  do  not. 

Had  you  not  been  called  upon  to  go  to 
Giuildhall  on  the  Sunday  morning  r-^  I 
receiyed  no  message,  from  first  to  last ; 
it  was  a  voluntary  attendance. 

Had  you  not  heard  of  the  summons  P — 
No,  I  had  a  very  severe  headache,  from 
the  blow  I  received. 

Re-examined  by  ShephercL 
Could  more  have  been  done  by  the  con- 
stables, if  the  magistrates  had  gone  out 
with    themP — ^Most  certainly;    the   con- 
stables would  have  been  under  subjection. 

SECOND  DAY. 

Friday,  October  26. 

The  jury  were  called  over,  and  were  all 
present. 

Samuel  Seffe  made  his  solemn  affirmation. 
— Examined  by  Wightman. 

Do  you  carry  on  the  business  of  an  iron- 
monger at  11,  Union  Street,  Bristol  P — I 
do. 

Were  you  in  Queen  Souare  on  the 
evening  of  Saturday,  the  29tn  of  October, 
when  the  soldiers  fist  arrived  P — I  was. 

Did  you  hear  the  Riot  Act  read  by  the 
majror  P — I  did. 

Lord  Tentsbdsn:  At  what  time  was 
thatP — I  think  it  was  somewhere  about 
Boven,  or  between  seven  and  eight. 

Wightman:  How  long  did  you  stay  in 
HJueen  Square,  after  the  Riot  Act  had 
been  read  by  the  mayor  P — I  remained,  at 
that  time,  about  an  hour. 

During  that  time  was  there  rioting 
groiiuz  on  in  the  Square  P — ^Not  after  the 
the  Riot  Act  was  read. 

Waa  there  anv  assemblage  of  persons  in 
the  Square  P — x  es,  a  great  crowd. 

Was  Colonel  BrereUm  with  the  soldiers 
in  the  square,  at  the  timevou  were  there  P 
— He  arrived  just  before  tte  Riot  Act  was 
read. 

He  was  there  while  you  were  there  P — 
He  was  so. 

Did  you  see  any  magistrate  with  Colonel 
Brerekm  at  that  time,  after  the  Riot  Act 
was  read  P— Not  after. 

Did  you  hear  Colonel  BrereUm  address 
tihe  people  P — I  did. 


Once,  or  more  than  dnce  P — More  than 
once. 

Did  you  hear  the  mayor,  or  any  other  of 
the  magistrates  address  the  people  after 
the  Riot  Act  was  read  P — I  did  not. 

You  stated  that  you  remained  about  an 
hour  after  the  Riot  Act  had  been  read ; 
did  you  then  leave  the  Square  P — Yes,  I 
did. 

Did  you  return  to  it  again  P — I  returned 
to  it  in  about  a  quarter  of  an  hour  or 
twenty  minutes ;  it  mieht  be  half  an  hour, 
I  cannot  speak  positively. 

How  long  did  you  stay  in  the  Square, 
when  you  came  the  second  time  P-— I  re- 
mained till  about  a  qaarter  to  ten,  I 
think,  or  it  might  be  after  ten. 

Lord  Tbntbkden  :  Till  about  ten  P— Yes, 
till  about  ten. 

Wightman :  Was  there  an  assemblage  of 
persons  in  the  Square  when  you  came  the 
second  time  P — When  I  went  there,  there 
was. 

Were  the  soldiers  still  there  P — They 
were. 

Lord  Tentebden  :  The  Dragoons,  I  sup- 
pose P 

WigMman:  What  soldiers  were  they, 
were  they  the  men  in  red,  or  the  men  m 
blueP — I  did  not  notice  particularly,  but 
I  know  the  red  were  there  first. 

When  you  were  there  the  second  time 
which  soldiers  were  there,  the  men  in 
red  or  the  men  in  blue,  or  both  P — I  be- 
lieve the  men  in  red. 

Those  are  the  Dragoon  Guards,  my  Lord. 
Daring  the  time  you  were  in  the  Square 
the  second  time  did  you  see  the  mayor, 
or  any  other  magistrate,  outside  the 
Mansion  House  P — I  did  not,  on  the  out- 
side. 

At  ten  o'clock,  I  think  you  say,  you  left 
the  Square,  and  went  home  P — Yes,  I  did. 

The  next  day,  Sunday,  did  you,  in  con- 
sequence of  something  you  heard,  go  to 
the  Bridewell  P— I  did. 

At  what  o'clock  P — About  three. 

Was  it  on  fire  at  that  time,  when  you 
arrived  P — I  saw  smoke  issuing.  I  was 
told  it  was  from  beds  which  were  burning  ; 
I  saw  smoke  issuing  ft*om  the  eastern  part 
of  the  building. 

Did  the  smoke  issue  from  that  part  of 
Bridewell  which  is  the  keeper's  house,  or 
from  the  prison  P — From  tine  gaol  itself, 
theprison. 

The  keeper's  house,  I  believe,  is  on  the 
one  side  of  the  passage,  and  the  gaol  on 
the  other  P — Yes,  it  is. 

At  the  time  you  arrived  there,  were  the 
gates  that  enclosed  the  passage  in  which 
the  Bridewell  stands  at  night,  open  or 
shut  P — They  were  open. 

Did  they  appear  to  you  to  have  been 
broken  open  r — They  did  not ;  I  noticed 
no  marks  of  violence,  I  think, 
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Was  there  an  aasemblage  of  persoiiB  at 
the  Bridewell  when  you  got  there  P — ^Yes, 
there  were. 

In  any  flToat  nnmberP — ^Not  very  nn- 
merouB.  The  passage  is  very  close,  and 
they  were  dense  oetween  the  two  buildings. 

By  close  you  mean  narrow  P — Yes. 

Do  you  mean,  when  you  say  between 
the  two  buildings,  between  the  g^yemor's 
house  and  the  Bridewell  P — ^Tes. 

Did  jou  see  any  of  these  persons  usins 
an^  violence  P — I  did  not,  but  I  heard 
noises  inside. 

Where  did  you  hear  these  noises  P — 
Within  the  gaol  or  the  gaol  yard  in  that 
side ;  I  never  was  inside. 

What  sort  of  noises  were  those  you 
heard  P — ^A  violent  hammering,  and  the 
voices  of  the  persons  inside;  exclama- 
tions. 

Was  there  any  shouting  P — I  should  not 
call  those  shouts  which  I  heard;  there 
were  no  shouts ;  I  mean  not  simultaneous 
ones  of  a  crowd. 

How  long  did  you  stay  at  the  Bridewell  P 
— ^Not  many  minutes. 

During  the  time  you  were  there,  did 
you  see  any  magistrate  there  P — ^None. 

Did  you  see  any  constables  or  other 
peace  officers  there  P — There  were  none. 

Did  you  see  any  display  of  civil  force  at 
aU  there  P->l!Tot  at  aU. 

In  your  judgment,  might  the  mob  you 
saw  uiere  have  been  quelled  by  a  civil 
force  P — Very  readily,  very  easily. 

What  number  of  constables,  in  your 
judgment,  might  have  quelled  that  mob, 
supposing  them  to  have  done  their  duty  P 
— I  think  that  a  dozen  at  each  end  might 
have  taken  the  whole  prisoners  and  pre- 
vented any  egress ;  they  were  women  and 
children  a  large  portion  of  those  who  were 
within  the  passage. 

Might  the  gates  at  each  end  of  the 
Bridewell  passai^e  have  been  shutP — I 
have  no  doubt  of  it. 

Would  the  shutting  of  both  the  gates 
have  enclosed  the  mob  within  the  Bride- 
well passage  P 

Lord  Tbntebden  :  If  people  are  in  the 
passage,  and  you  shut  the  gates  at  each 
end,  they  must  be  enclosed  P — The  gaol 
consists  of  two  buildings  with  a  narrow 
passage  between  the  two.  and  there  are 
gates  enclosing  it  at  each  end. 

Wightman :  You  say  vou  stayed  but  a 
short  timo  at  the  Bridewell;  where  did 
you  go  next  P — To  the  gaol,  the  city  gaol. 

At  what  time  did  you  arrive  at  the  city 
gaolP — ^About  ten  minutes  or  a  quarter 
after  that,  about  a  quarter  after  three  ;  I 
am  not  positive  to  a  quarter  of  an  hour. 

Wab  the  gaol  on  fire  at  that  time  p — It 
was  so. 

Was  there  a  great  crowd  of  persons 
there  P — ^Yes,  there  was  a  large  crowd. 


Does  the  gaol  stand  on  an  island  P — ^It 
does. 

Will  you  look  at  that  map  (a  map  being 
handed  to  the  witness)  P  I  will  hand  to  your 
Lordships  a  plan  {plans  were  handed  to  the 
Court  and  to  the  jury).  (To  the  witness.) — 
Do  you  see  the  gaol  marked  in  that  at  the 
right-hand  comer  P — ^Yes,  I  do. 

Is  it  situate  at  the  extremity  of  an 
island  formed  by  the  New  Cut  on  the  one 
side  and  the  floating  harbour  on  the 
other  P — Yes,  it  is. 

Is  that  the  New  Chit  through  which  all 
the  ships  passP — Through  the  floating 
harbour  the  large  ships  pass. 

What  pass  through  the  New  Out  P— The 
smaller  ships. 

Is  there  any  mode  of  access  to  that 
island  except  over  swing  bridges,  three 
swing  bridges, I  believe  P — Only  over  those 
bridges.(a) 

They  are  swing  bridges  P — ^Yes,  they 
are. 

And  the  dock  gates,  I  believe,  are  at 
the  left-hand  oomer-^on  will  see  them 
up  towards  the  top  P — ^Yes,  they  are. 

To  them  also  there  is  a  swing  P — ^Yes, 
there  is. 

Might  those  swing  bridges  have  been 
turned,  so  as  to  prevent  any  persons  who 
were  on  the  island  getting  away,  or  any 
other  persons  getting  upon  the  island  P — 
Thev  could  readily. 

There  are  some  shipyards  near  the  goal  P 
— Not  veiy  near. 

On  the  island  P — Yes,  there  are. 

To  whom  do  those  shipyards  belong  P 
Do  you  know  P — I  do  not  know,  I  am  not 
quite  certain. 

How  louff  did  jou  stay  at  the  gaol  P— I 
remained  there  till  nearly  six  o'clock,  not 
quite. 

Did  you  see  any  violence  committed 
there  to  the  gaol  P — I  did. 

What  description  of  violence  P — It  was 
taking  ofi*  the  beds  and  the  cooking  uten* 
sils,  and  a  variety  of  things. 

Plundering,  in  short  P — IWering. 

What  proportion  of  the  persons  there 
assembled  do  you  think  were  euffaged  in 
thus  plundering  P — ^In  the  plundenng  I 
should  think  not  above  150  or  200,  but  a 
great  many  of  those  were  women  and 
boys.  Many  I  saw  go  away  with  beds 
under  their  arms. 

What  wore  the  other  people,  who  were 
assembled  there,  about  P — They  were  spec- 
tators. 

What,  in  your  judgment,  might  be 
the  number  of  the  spectators  P  —  They 
amounted  to  several  thousands  on  the 
island  I  am  speakinff  of.  There  were 
many  thousands  on  we  opposite  side  of 


(a)  See  Plan,  1868. 
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the  riyer  as  weU;  I  shoiild  think  there 
were  upwards  of  2,000  there. 

Yon  say  70a  remained  there  till  six 
o'clock  ?— Yes,  I  did. 

Did  70a  see  any  magistrate  there  P — 
None. 

Did  you  see  an7  resistance  offered  to  the 
rioters  or  mob  P— Not  the  least. 

Did  you  see  any  ciyil  force  there,  or  any 
means  used  P— I  did  not,  except  that  a 
persuasion  was  used  to  them. 

You  say  persuasion  was  used  by  some 
persons ;  were  those  persons  magistrates  P 
— ^Thejr  were  not. 

While  you  were  at  the  gaol  did  you 
hear  any  cry  raised  of  going  to  the  dock- 
gates  and  the  toll-gates  P — ^I  did. 

At  what  time  was  thatP — That  must 
have  been  between  four  and  fire. 

What  was  the  cry— just  state  it  P— ''  The 
dock-Rates,"  ''the  toU-gates;"  "  to  ffo 
and  destroy  the  dock-gates" — "  the  toU- 
gates"  were  only  a  partial  cry;  there 
were  only  a  few  that  I  heard  cry  that. 

Did  you  see  any  of  the  mob  ^o  off 
towards  the  dock-gates  P — They  did  go 
towards  them. 

You  saw  them  go  towards  the  dock- 
gates  P — Yes,  they  went  towards  the  ex- 
tremity of  the  wall;  they  then  said,  "  Let 
us  wait  for  the  others,"  and  the  others  did 
not  oome. 

For  what  others  P — For  the  others,  their 
companions,  as  I  understood. 

Lord  Tbxts&den  :  They  waited,  but  none 
came  P — ^Yes. 

WigJUman:  I  believe  you  did  not  go  to 
the  dock-gates  P — ^I  did  not. 

You  have  stated  that  you  stopped  at  the 
gaol  till  between  five  and  six  o'clock; 
where  did  you  go  to  then  P — I  went  home : 
I  went  to  the  toll-gates  first,  in  my  way 
home. 

Were  those  the  toll-gates  on  Prince's 
Street  Bridge  P— They  were  so ;  they  were 
on  that  side  of  the  bridge   within  the 


You  would  be  there  in  a  very  short  time 
alter  yon  left  the  gaol  p — ^Yes,  within  three 
or  four  minutes. 

Did  you  see  anything  done  to  the  toll- 
gates  P — ^I  saw  a  man  tearing  down  the 
shutter  of  the  right-hand  toll-gate  coming 
from  the  gaol. 

How  many  men  were  employed  P^Only 
one  man  was  employed  in  tearing  down 
the  shutter,  and  when  that  was  done,  I 
saw  another  and  a  boy  on  the  inside. 

Did  you  see  the  man  and  boy  do  anv- 
thing  inside  P — The  man  on  the  inside 
broke  die  window  out. 

Tell  us  what  happened  to  the  toll-gate, 
to  the  toll-house  P— The  man  and  boy  piled 
up  pieces  of  wood  against  the  toll-house, 
and  ignited  them«  and  put  them  into  the 
cupboard. 


Lord  Tbnterden  :  They  set  fire  to  it  P 
— Yes,  they  did. 

This  was  a  small  buUding  for  the 
keeper  of  the  gate,  I  supposo  P — Yes,  it  is 
the  toll-house. 

Wightman:  Did  you  see  the  gates 
carried  awayP — There  was  one  gate;  I 
saw  that  carried  away. 

Who  carried  it  awayP — Six  or  eight 
men,  on  their  shoulders. 

About  how  many  persons  were  at  the 
toll-gates,  or  about  tnem,  when  you  were 
there? — There  were  ygtj  few  indeed, 
perhaps  under  a  hundred  on  the  bridge, 
and  within  fifty  or  sixty  yards ;  it  ob- 
structed the  view  of  the  fire,  and  they 
were  g^ne  further  off.  I  do  not  think 
there  were  100. 

Were  all  those  engaged  in  that  destruc- 
tion, or  only  some  of  them  P — ^There  were 
only  those  three  individuals,  for  I  watched 
them  very  particularly. 

Did  you  see  any  magistrates  or  con* 
stables  at  the  toll-gates  while  you  were 
there  P — ^There  were  not :  I  do  not  know 
whether  there  might  be  constables  therep 
but  there  were  none  officiating  as  such. 

In  your  judgment  might  the  rioters  you 
saw  there  have  been  quelled  by  a  civil 
force  P — Certainly. 

How  long  did  you  stay  there  P— I  sup- 
pose about  a  quarter  of  an  hour  or  twenty 
minutes. 

Did  your  road  home  from  the  toll-eate 
lead  you  through  Wine  Street  P — It  did. 

Is  that  near  the  Council  House  and  the 
Guildhall? — It  is  not  a  furlong  distant 
from  the  Guildhall,  and  nearer  the  Council 
House,  not  above  half  a  frirlong,  I  should 
say,  the  end  where  I  saw  them ;  the  other 
end  is  close  to  the  Council  House. 

When  you  got  into  Wine  Street  did  you 
meet  any  mob  of  persons  P — ^I  did. 

What  character  and  description  of  per- 
sons in  appearance? — They  were  the 
lower  grades  in  society,  some  dressed  in 
smock  frocks,  fustian  coats,  and  ragged 
attire  generally — ^mean  attire. 

Of  about  how  many  do  you  think  that 
mob  might  consist  P — Perhaps  80  or  100, 
or  perhaps  a  few  more. 

Did  you  hear  them  say  anything,  or 
raise  any  cryP — "Now  for  Lawford's 
Gace  Prison,"  and  other  things  intimating 
the  same  thing,  that  they  were  going  to 
liberate  the  prisoners  there. 

Lord  Tentbbdsn  :  That  is  the  prison  of 
the  county. 

Wightmom :  Yes,  my  Lord,  it  is.  How 
far  is  Lawford's  Grate  from  Wine  Street?— 
I  think  that  it  is  full  a  quarter  of  a  mile. 

8ca/rleH:  Is  it  not  a  mile? — I  cannot 
say ;  it  is  three  long  streets. 

Wightman:  Was  Lawford*s  Gate  after- 
wards burnt  that  night? — It  was  so;  I 
saw  it  burning. 
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Scarlett:  You  mean  Lawford's  Gaol»  I 
suppose  P 

Attorney  General:  Lawford's  Gate  Pri- 
son P 

Wightman :  Lawford's  Gate  is  a  prison 
so  called  P — ^Yes,  it  is  the  prison  for  the 
county  of  Gloucester. 

Did  you  yourself  go  to  Lawford's  Gate  P 
— 1  did. 

About  what  time  did  you  go  to  Lawford's 
Gate  P — About  eight  o'clock. 

You  had  been  home  in  the  interval,  I 
believe  P — I  had  been  home,  and  come  out  j 
a^in.  I 

Was  it  on  fire  when  you  got  there  P — It 
was  so. 

Did  you  go  into  Queen  Square  after 
this  P— Yes,  1  did. 

At  what  time  P — Somewhere  about  ten, 
whether  before  or  after  I  do  not  know ; 
near  about  ten. 

Was  there  a  great  crowd  of  persons 
then  in  the  Square  P — There  was. 

Were  there  any  soldiers  there  P — None. 

Were  there  any  magistrates  there  P — I 
saw  none. 

Did  you  see  any  constable  there  P — I  did 
not. 

Was  the  Mansion  House  on  fire  when 
you  got  there  P — It  was. 

How  long  did  you  stay  in  the  square 
that  ni^ht  P — I  was  there  the  whole  night, 
deductmg  about  an  hour  and  a  half. 

Was  there  any  other  house  on  fire  at 
the  time  you  went  to  the  square,  but  the 
Mansion  House  P — There  was  not. 

How  many  houses  were  burnt  while  you 
were  there  in  the  whole  P — They  burnt 
down  the  whole  of  the  Square,  I  think  I 
coimted  upwards  of  thirtj  houses  that  I 
could  see  burning  at  one  time. 

Were  those  houses  set  fire  to  in  succes- 
sion, or  all  together  about  the  same  time  P 
-—In  succession. 

How  long  did  it  take  from  the  time  ^ou 
first  arrived  at  the  square  till  the  Mansion 
House  was  set  fire  to,  do  you  think  P — It 
wanted  exactly  ten  minutes  of  six  when 
the  soldiers  arrived;  there  was  no  more 
firing  after  that  time. 

Had  the  firing  continued  down  to  that 
-time  P— It  had. 

How  many  persons  did  you  see  at  the 
time  actually  engaged  in  this  firing  ac- 
cording to  the  best  of  your  judgment  P— - 
Engaged  in  the  afiray  P  I  should  think  from 
100  to  150  was  the  utmost  of  the  number 
that  were  carrying  away  goods  from 
houses;  perhaps  they  were  replaced  by 
others ;  they  carried  them  great  distances 
I  know. 

But  at  a  time  you  never  saw  more  than 
100  or  150  engaged  in  pilfering  P— No. 

According  to  the  best  of  your  judgment, 
did  those  persons  appear  to  you  to  be 
acting  in  a  body  or  each  for  himself  P 


The  rioters  were  not, — they  were  acting 
each  on  his  own  account.  I  made  par- 
ticular observation  at  the  time.  I  was  so 
confident  of  it,  that  I  went  up  to  one  of 
them ;  a  gentleman  said,  **  That  is  my 
property,"  and  I  went  up  and  collared 
torn ;  I  knew  there  was  no  apprehension. 

You  collared  the  manP-^-Yes,  and  in- 
sisted on  having  the  box ;  he  refused,  and 
I  tore  it  from  him ;  but  being  of  little 
value,  I  permitted  him  to  take  it  awary. 

Were  you  prevented  by  any  of  the 
others  in  doine  this  P — I  was  not. 

Did  you  take  anything  else  from  any 
other  person  P — ^Yes,  I  did,  from  another 
young  man  two  rugs,  which  I  conceived 
belonged  to  the  same  person.  I  found  the 
right  owner  afterwaros  and  gave  them  to 
him. 

Was  that  young  man  in  the  Square  P — 
Yes,  he  was,  in  the  road  near  the  houses, 
where  the  rioters  were  passing  backwards 
and  forwards — the  robbers  rather. 

Did  any  of  them  see  what  you  were 
doing,  that  you  were  taking  this  from  this 
young  manP — Yes,  three  or  four  came 
close, — ^there  were  others  passing  who 
might  have  seen  it,  and  I  have  no  doubt 
they  did. 

Did  they  ofl'er  you  any  molestation  ? — 
They  did  not.  I  talked  to  the  boy  for 
some  time  in  their  presence,  and  told  him 
he  would  come  to  the  gallows. 

You  have  said  that  about  100  or  150 
persons  were  engaged  at  the  time  in 
plundering;  how  many  persons  in  your 
opinion  were  engaged  in  breaking  open 
the  houses  and  firing  them  P — I  should  say 
under  twenty. 

During  the  whole  time  you  were  there 
did  you  see  any  resistance  offered  to  the 
mobP— I  did  not. 

Did  you  see  any  soldiers  there  during 
the  time  P — None  till  ten  minutes  before 
six  in  the  morning, — I  looked  at  my 
watch  when  they  came. 

Did  you  see  any  magistrate  there 
during  the  whole  nignt  P — None. 

Did  you  see  any  constables  there  acting 
as  such  P — Nc. 

Gross-examined  by  Scarlett. 

You  have  a  house  in  Bristol,  I  think  you 
say  ? — I  reside  there. 

In  Wine  Street  P — ^In  Union  Street. 

Did  3'ou  receive  any  notice  from  the  ma- 
gistrates to  assemble  at  the  GuilcUiall  P — ^I 
did  not,  and  I  heard  of  none. 

You  never  heard  of  it  P — I  never  heard 
of  it  till  after  the  meeting. 

You  never  heard  of  the  notice  P— No,  I 
did  not. 

Did  you  know  of  any  persons  going 
there  P—  I  did  not. 

You  are,  I  think,  a  Quaker,  are  you  not  ? 
— I  am  a  member  of  the  Society, 
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Were  you  at  any  meeting  that  day  P— I  j 
"as,  in  the  forenoon.  | 

K  yon  please,  we  will  just  go  back  to 
t^o  Bridewell ;  how  lon^  in  the  whole  did 
you  stay  near  the  BndewellP — A  very 
short  space  of  time  indeed ;  only  jnst 
paHsing  thronffh  ;  the  crowd  was  so  dirty 
and  filthy  I  hnrried  through.  I  might 
have  stayed  on  the  one  side  and  the  other 
five  minutes  or  more. 

The  account  you  have  been  given  of  the 
Bridewell  was  from  an  inspection  of  what 
passed  in  five  minutes  in  the  whole? — I 
know  the  Bridewell  well. 

But  the  account  yon  gave  of  what  passed 
there  was  only  for  that  period  ;  how  near 
were  you  to  the  gates  which  you  suppose 
to  have  been  closed? — I  passed  through 
them;  it  is  the  regular  avenue  through 
the  day. 

Did  you  take  notice  whether  the  gates 
were  on  their  hinges  ?  Will  you  venture 
to  afiBrm  that  the  gates  were  on  their 
hinges  at  the  time  you  passed  through 
them  P — I  can  affirm  so,  unless  there  was 
anything  like  a  miracle. 

Can  you  be  certain  upon  the  subject? — 
Yes,  I  can. 

Did  vou  see  the  gates  at  any  time  after- 
wards?— I  have  seen  them  repeatedly 
since. 

In  the  same  place  ? — Yes. 

At  the  time  you  passed  through  ^ere 
there  a  number  of  c^rsons  in  the  Bride- 
well, do  you  know  P — I  know  that  there 
were  persons,  but  as  to  the  number  inside, 
I  do  not  know. 

Persons  appeared  to  have  possession  of 
it  P— Yes,  thev  had. 

How  long  thev  had  been  there  of  course 
yoa  cannot  tell  P — ^No,  I  cannot,  of  course. 

Wore  there  any  number  of  persons 
about  ? — ^Yes,  there  were. 

How  many  do  you  think  P — Do  you  mean 
within  the  gates  ? 

Not  within  the  gates,  but  persons  as- 
sembled, soch  as  you  would  call  a  crowd. 
Was  there  anything  to  be  called  a  crowd  ? 
— Yes,  perhaps  two  or  three  hundred. 

What  were  they  doing  P — A  great  many 
of  them  were  merely  passing  l£rough  the 
avenue,  but  a  great  many  were  going  into 
theprison  itseu;  it  is  a  narrow  doorway. 

Were  there  any  persons  collected  at 
each  doorway  or  at  either  of  the  eztre- 
mities  of  the  passage? — No,  there  was 
not ;  the  only  stationary  part  was  within 
the  gates — the  only  obstruction  to  passing 
onwards. 

You  saw  a  number  of  persons  going  into 
the  ^1  ?— I  did. 

Did  ^ou  go  in  ? — I  did  not ;  I  mean  into 
the  Bndewell. 

Could  you  judge,  from  their  manner, 
whether  they  were  going  in  to  dislod^ 
the  persons  who  had  possession,  or  to  jom 


them? — I  should  conceive,  from  their  ap- 
pearance, they  were  going  to  sec  what 
they  could  get,  but  I  do  not  know  what 
their  motives  were. 

You  went  from  the  Bridewell  to  the 
gaol ;  did  you  go  into  the  gaol  P — Yes. 

Which  way  did  you  approach  to  the 
gaol? — I  went  over  Prince  s  Street  bridge. 

You  then  got  into  the  street  P — Yes,  I 
did. 

Uow  long,  in  the  whole,  did  you  remain 
there  ? — There  and  round  about  the  toll- 
gates  I  remained  till  six  o'clock.  I  re- 
mained about  three  hours  in  that  part. 

With  respect  to  the  Bridewell,  I  under- 
stand you  did  not  get  there  till  after  it 
was  broken  open  P — I  did  not. 

Then  I  will  not  ask  you  any  questions 
about  that.  You  were  neai*  the  gaol  three 
hours  P — Yes. 

Lord  Tenterden :  In  the  island? — Yes, 
in  the  island. 

Sccbrlett:  How  many  persons  might  be 
in  the  island?  You  said  several  thou- 
sands ? — I  think  there  were  more  than  two, 
and  not  three,  thousand. 

How  many  round  about,  Outside  the 
island,  standing  ? — How  many  there  was 
I  cannot  give  any  idea  as  to  the  number, 
but  there  was  a  very  great  many. 

You  must  form  some  general  idea  as  to 
numbers,  whether  five  thousand?— It  is 
difficult  to  give  an  idea  of  the  number ; 
there  might  have  been  five  thousand,  or 
perhaps  ten,  ofi*  the  island :  they  would 
extend  along  a  greater  line,  and  have  a 
better  view. 

The  persons  actually  engaged  in  the 
attack  on  the  gaol,  as  far  as  you  saw,  were 
very  few  P — They  were  not  numerous,  but 
they  were  in  the  respective  wards ;  I  can- 
not say  how  many. 

What  do  you  mean  by  the  respective 
wards  ? — The  difi*erent  wards  of  the  gaol. 

I  wish  to  know,  on  your  representation, 
how  it  happened  that,  there  being  two  or 
threo  thousand  persons  in  the  island,  and 
five  or  ten  thousand  looking  on,  who  had 
come  there,  so  small  a  number  were  al- 
lowed to  do  what  they  did?  —  Because 
there  was  no  person  to  organise  those  who 
were  willing  to  have  defended  the  place. 

Supposing  that  you  were  walking  past 
a  house  or  a  gaol,  and  saw  a  handful  of 
persons  ready  to  set  it  on  fire,  forty  or  fifty 
persons  might  have  prevented  that,  could 
not  they? — Yes,  if  there  is  anyone  over 
the  forty  or  fifty  persons. 

Did  you  ask  any  persons  to  assist  you  P 
— I  did  not. 

Did  you  hear  any  persons  ask  others  to 
assist  ? — I  did  not. 

Did  you  hear  any  shout  P— Yes,  I  did. 

What  shouts  ? — Not  great  shouts. 

What  sort  of  shouts  ?—."  To  the  dock- 
gates,"  which  I  repeated  just  now. 
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When  the  persons  were  in  possession  of 
the  gaol,  were  those  two  or  three  thousand 
persons  outside  P — ^There  was  no  shouting 
in  the  gaol.  I  heard  a  hammering  in  the 
gaol.  They  were  bringing  porter  and  wine 
from  the  governor's  nouse,  and  some  of 
them  quarrelling  about  it. 

Of  those  two  or  three  thousand  on  the 
island  there  were  a  great  many  men  like 
yourself?— Yes. 

Probably  the  majority  were  men? — I 
should  think  they  were. 

You  did  not  observe  among  them  the 
least  disposition  to  go  in  and  prevent  the 
gaol  being  sacked  and  burnt  P— They  didnot 
do  it ;  the^  might  have  a  disposition  to  it. 

They  might  have,  certainly,  but  they 
did  not  evince  it.  Should  you  think,  from 
your  general  observation  of  what  passed 
in  Bristol,  or  do  you  believe  there  was  a 
disposition  to  assist  the  magistrates  among 
the  householders  P — I  can  say  positively 
that  there  was,  after  the  private  property 
was  attacked  in  Queen  Square. 

8ca/rlett:  You  are  quite  right;  I  quite 
agree  with  you. 

WUneee :  I  do  not  say  there  was  not 
before,  but  it  was  quite  manifest  then. 

Before  the  private  property  in  Queen 
Square  was  attacked  there  was  no  dispo- 
sition manifested  to  assist  the  magistrates, 
but  after  it  was  attacked  there  wasP — ^Not 
to  assist  them,  for  they  were  not  there  to 
be  assisted. 

But  to  assist  in  repelling  the  violence. 
Do  not  you  judge  too  much  of  the  magis- 
trates P  You  do  not  know  where  they  were 
exactly  P — I  do  not ;  I  only  speak  to  facts. 

Are  you  a  member  of  the  Political 
Union  P — I  am  not. 

Do  not  remind  me  that  you  have  said 
you  saw  no  magistrate ;  it  does  not  follow 
that  the  magistrate  was  not  there  because 
you  had  not  seen  him ;  therefore  do  not 
be  too  hasty  on  that  subject  P — ^I  am  not 
biassed  by  any  political  motive  at  all. 

I  am  very  glad  to  hear  that.  Then,  I 
ask  you,  as  an  honest  man,  before  the 
private  property  in  Queen  Square  was 
attacked,  was  there  any  disposition  mani- 
fested by  any  persons  to  assist  the  magis- 
trates to  suppress  the  mob  P — There  was  : 
there  was  Mr,  HerojpcUh,  whom  I  saw,  and 
others  outside  the  gaol,  doing  ^eir  utmost 
to  persuade  them  to  cease  from  violence.(a) 

By  speaking  to  them  P — Yes. 

(a)  The  Bristol  General  Union  issued  on 
Sunday  morning  a  placard,  signed  W.  Herapath, 
Vice-President,  stating  that  they  knew  Sir  C. 
Wetherell  had  left  the  city,  and  earnestly  en- 
treating  every  man  to  return  to  his  own  home. 
Place's  Narrative,  Brit.  Mus.  Add.  MSS.  27,790, 
f.  149.  See,  however,  Herapath's  letter  in 
Blackwood's  Magazine,  December,  1882,  article 
on  the  Trial  of  the  Bristol  Magistrates. 


Was  any  force  used  P — ^No,  no  force. 

Mr.  Herapath  is  at  the  head  of  the  Po- 
litical Union,  is  he  notP — ^Yes,  he  is. 

Do  you  know  many  members  of  the 
Union  r  Are  you  acquainted  with  themP 
— I  am  not.  1  am  acquainted  with  not 
one. 

As  I  understand,  they  cannot  be  found, 
not  even  with  Mr.  Ven,  the  secretary  P — 
I  am  not ;  I  do  not  speak  to  him  if  I  meet 
him. 

Do  not  suppose  I  mean  anything  uncivil 
towards  you  P — I  know  Mr.  Herapath  very 
well,  but  I  am  not  on  terms  with  him. 

I  do  not  question  Mr.  Hera'patKs  respec- 
tability ;  you  said  you  had  heard  him  and 
some  of  the  members  of  the  Political 
Union  P—No,  I  did  not  say  some  of  the 
members  of  the  Political  Union. 

I  beg  vour  pardon ;  how  many  did  you 
say  ^ou  heard  by  their  eloauence  endea- 
vouring to  suppress  the  moo  P — ^Three  or 
four. 

The  Attorney  Oeneral :  He  has  not  said 
that ;  do  not  put  words  into  his  mouth. 

Scarlett :  Besides  that,  did  you  see  any 
dis|>osition  manifested  by  any  of  the  in- 
habitants of  Bristol  to  assist  the  magis- 
trates to  put  down  the  violence  P — I  saw 
no  attempt  of  the  kind ;  no  attempt,  by 
physical  force,  to  put  a  stop  to  it. 

Now,  I  put  the  question  to  vou  upon 
your  solemn  affiimation  —  I  think  you 
affirmed  P— Yes. 

Upon  your  solemn  affirmation,  did  you 
not  near,  before  the  private  property  was 
attacked,  expressions  of  satisfaction  from 
the  crowd  P— I  did,  while  the  Mansion 
House  was  burning.  I  heard  cheers  in 
various  parts  of  the  crowd  while  a  ]>ortion 
of  the  buildings  was  falling  in. 

That  was  about  ten  o'clock  at  night,  in 
Queen  Square  P— Yes,  somewhere  about 
ten. 

As  you  have  come  to  that,  I  will  go  to 
it  at  once  ;  at  various  parts  of  the  Man- 
sion House,  while  in  flames,  yon  heard 
cheers  from  various  parts  of  the  crowd? 
—Yes,  I  did. 

What  number  might  the  crowd  be  P  how 
many  were  assembled  there  P— It  was  a 
very  dense  crowd,  filling  a  considerable 
portion  of  the  Square. 

Wore  there  not  many  thousands  P — Yes. 
I  do  not  mean  to  say  that  the  majority 
shouted,  but  more  generally. 

More  generally  than  after  the  private 
property  was  attacked  P— Yes ;  there  were 
none  after  that. 

You  say  you  went  to  the  gaol  gate,  and 
then  went  home  P — Yes. 

Tlien  you  met  with  100  or  120  ragged 
pers^Dns,  of  the  lower  grade,  who  cried  out, 
• '  To  Lawford's  Gate  P"— Yes. 

You  went  to  Lawford's  Gate  yourself? 
— I  did  not  then. 
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You  went  in  the  course  of  the  evening  P 
— ^Yes. 

Did  yon  see  many  persons  assembled 
there  ?— Yes. 

About  how  many  ?  —  I  should  think 
about  three  thousand. 

Was  that  prison  burnt  P — ^^It  was. 

Did  the  tiuree  thousand  look  on  while 
it  was  burning  P — They  were  mere  lookers 
on,  as  they  stood ;  they  could  not  take  an 
active  part  in  it  without  going  in. 

They  were  looking  on  P— res. 

Did  any  of  them  attempt  to  jko  in  P  was 
it  on  fire  when  first  you  went  r— Yes,  but 
there  were  still  individuals  in  the  court- 
yard. 

With  respect  to  the  gaol  itself— I  beg 
his  Lordship's  pardon  for  taking  you  back 
again-~yoa  saw  no  troops  at  ail  P — ^I  saw 
none ;  I  heard  there  had  been  some. 

After  Lawford's  Gate  was  disposed  of 
you  went  home  again  P — I  did  not. 

You  went  from  thence  to  Queen  Square  P 
— ^I  called  at  a  friend's  and  supped,  and 
went  to  Queen  S(}uare. 

There  you  arrived  at  ten  o'clock  P— I 
did. 

There  you  saw  neither  magistrate,  nor 
constable,  nor  soldier? — I  did  not. 

You  remained  there  till  six  in  ihe  morn- 
ing P — I  remained  till  after  that;  I  re- 
mained till  near  eight. 

Yon  formed  one  of  the  great  crowd  you 
Bpeak  of  P— I  did. 

When  you  heard  persons  shouting,  and 
expressing  cheers  of  approbation  at  the 
Mansion  House  falling  in,  did  you  endea- 
vour to  make  your  way  to  any  of  them,  to 
discover  who  they  were  P — I  did  not. 

You  cannot  give  us  the  name  of  anyone  P 
— No,  I  cannot,  I  had  not  been  in  Bristol 
any  great  length  of  time,  and  they  were 
nearly  all  starange  to  me. 

The  Custom  House  followed  the  Mansion 
House,  did  not  it  P — ^Not  immediately ;  it 
came  in  course ;  it  followed  certainly. 

Did  you  hear  any  disapprobation,  or 
shouts  of  approbation,  when  the  Custom 
House  was  falling  inP — ^No,  there  were 
no  shouts. 

Beoollect  yourself  P — No,  there  were 
none. 

Nor  when  the  Excise  Ofiice  was  bum- 
ingP— No. 

Only  when  the  Mansion  House  was 
burning  P — No,  only  when  the  Mansion 
House  was  burning.  There  was  some- 
thing like  an  expression  when  the  next 
house  went,  the  next  to  the  Mansion 
House.  I  was  surprised  at  seeing  them 
dashing  the  windows  out.  I  cannot  say 
by  what  means  they  got  in.  I  asked 
whose  it  was,  and  two  or  three  said  it 
was  corporation  property. 

Yoa  have  lived  long  enough  in  Bristol 
to  know  that  there  is  a  very  strong  party 


against  the  corporation  P— Against  them ! 
I  am  aware  that  they  are  disliked. 

There  is  a  verv  strong  party;  do  not 
change  the  word.;  is  there  not  a  very 
strong  party  against  the  corporation?— 
I  do  not  know  what  you  mean  by  party. 

I  cannot  make  it  plainer ;  I  ask  again, 
IS  there  not  a  very  strong  party  against 
the  corporation  P  —  I  do  not  Imow  that 
there  is  any  connected  party  against 
them ;  I  suppose  they  are  disliked,  that 
is,  their  government,  bv  a  large  portion 
of  the  inhabitants  of  Bristol.(a) 

Very  much  disliked  P— I  do  not  know 
the  degree  of  dislike. 

In  what  party  do  you  range  yourself  P 
— I  do  not  range  myself  in  any. 

Then  you  are  indifferent  P  —  I  do  not 
conceive  that  I  am  indifferent  at  all. 

If  you  are  not  indifferent  what  is  your 
I»rtiyP  — I  entertain  my  own  opinions, 
without  joining  any  party. 

I  do  not  mean  to  blame  you  for  any 
part  you  have  taken.  Did  you  hear  when 
Miss  Vigor*8  house  was  burnt,  "  Oh  I  it  is 
only  corporation  property  P"  — I  heard 
several  voices  cry  tnat. 

How  long  have  you  lived  in  Bristol  P— 
It  is  about  three  years  since  I  have  been 
in  Bristol,  but  my  father  resided  there 
before.    I  spent  my  infancy  there. 

You  remained  there  during  the  whole 
night ;  did  this  crowd  continue,  more  or 
less,  during  the  night  P  — It  decreased 
towards  the  morning;  it  decreased  gra- 
dually during  the  whole  night;  it 
lessened. 

Towards  the  morning,  you  say,  some 
soldiers  came;  who  came  with  the  sol- 
diers ?-— I  do  not  know ;  I  did  not  know 
him. 

Did  you  know  Major  MachwoHh  ?~^I 
did  not. 

Did  vou  know  Colonel  Brereton  by  sight  P 
— ^1  did  know  him. 

Did  he  come  P— I  did  not  see  him  that 
morning. 

The  crowd  was  then,  you  say,  a  good 
deal  diminished  P — It  was. 


(a)  *' Among  all  the  qoarrelsland  disturbances 
of  which,  unhappily,  Bristol  has  had  at  all  times 
more  than  her  share,  among  all  changes  of  poli- 
tical parties,  the  corporation  has  always  been  the 
subject  of  attack  and  animosity." — ^Iteport  of 
Commissioners  on  Municipal  Corpontions,  1223. 
"  The  corporation  of  Bristol  is  as  close,  as  cor- 
rupt, and  as  mischievous  as  any  in  Great  Britain. 
.  .  .  In  a  populous  place  like  Bristol,  thus 
misgoyemed,  where  all  power  is  concentrated  in 
a  small  body  of  irresponsible  persons,  &c.  nothing 
but  dislike  and  hatred  could  be  felt  towards  it 
b^  the  most  numerous  and  most  truly  rehpectable 
citizens  and  inhabitants." — Phice's  Narrative 
Brit.  Mus.  Add.  MSS.  27,790,  f.  121.  "They 
(the  coiporation)  were  not  feared,  they  were 
hated,"  f.  187. 
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When  did  you  go  away  P — I  think  it  was 
rather  before  eight ;  it  might  be  as  early 
as  half-past  seven. 

Was  there  any  other  party  of  military 
came  whilst  you  were  there? — I  merely 
saw  one  party,  but  they  divided;  there 
might  be  fresh  ones  come  in ;  they  went 
out  of  the  Square  and  in  again. 

You  saw  only  one  at  least  P — No. 

There  might  be  others  come  in  after- 
wards, but  you  did  not  see  them  ? — No, 
I  did  not  know  that  they  were  fresh 
soldiers. 

They  were  rod  coats,  were  not  they  P — 
No,  they  were  blue,  I  think. 

Recollect  yourself  whether  they  were 
not  rod  P— I  am  not  quite  certain,  but  I 
think  they  were  blue. 

Just  recollect  yourself ;  were  not  there 
red  came  first  in  the  morning  and  blue 
afterwards  P — I  cannot  say,  indeed.  I  know 
there  were  blue  in  the  morning  because 
I  saw  several  of  them  drinking  with  the 
crowd. 

In  the  morning  P — Yes. 

Be -examined  by  The  Attorney  Oeneral. 

Though  there  might  be  a  strong  party 
against  the  corporation,  is  there  no  party 
in  their  favoarp — Yes,  there  is. 

Does  that  consist  of  a  considerable  por- 
tion of  the  respectable  tradesmen  and 
merchants  P — It  does. 

I  think  you  said  that,  with  the  excep- 
tion of  Mr.  Herapath,  you  saw  no  disposi- 
tion made  to  preserve  the  public  peace  till 
a  late  period  P — Mr.  Herapath  and  one  or 
two  otners. 

Do  you  know  of  any  attempt  beisg  made 
by  the  magistrates  to  ascertain  that  dis- 
position P— I  know  of  none. 

At  what  period  was  Miss  Viaor's  house 
sacked  P — I  think  it  must  have  been  about 
eleven  or  half-past. 

Did  the  work  of  plunder  and  destruc- 
tion ^o  on  fk*om  that  time  till  six  in  the 
mommg  P — It  did. 

James  iTotwwfim?.— Examined  by  The 
Attorney  General. 

Are  you  a  gardener  in  the  town  of 
Bristol  P— I  am. 

Were  you  employed  as  occasional  ser- 
vant to  Mr.  Sherin  Lax  in  his  year  of 
office  P — I  was. 

There  are  two  sheriffs;  Mr.  B&ngough 
and  Mr.  Imx  were  the  two  sheriffs  P  — 
Yes,  Mr.  Lqm  was  my  master. 

Mr.  Bengough  was  the  senior  sheriff  P — 
Yes,  he  was. 

Mr.  Hare  was  under-sheriff  P — Yes,  ho 
was. 

When  the  sheriffs  went  out  to  meet  the 
Recorder,  did  vou  go  behind  Mr.  Sheriff 
Lao's  carriage  r — I  did. 

Did  not  the  Recorder  come  in  Mr.  Ben^ 


gougVs  carriage  from  the  place  where  they 
met  him  ? — He  did. 

Did  you  perceive  the  mob  treat  the  Re- 
corder with  great  indignity  P — I  did. 

Following  him  from  place  to  place,  and 
occasionally  throwing  things,  I  believe,  at 
the  carriage  P — ^They  did. 

Did  that  tumult  continue  after  Ihey  got 
to  the  Mansion  House  P — It  did. 

Did  you  sec  any  attempt  made  to  re- 
press it  ? — I  did. 

By  what  persons  P — By  the  civil  force. 

Do  you  mean  the  special  constables  ? — 
I  do. 

Did  they  act  under  any  particular  orders 
or  in  any  arranged  order  P — I  believe  they 
acted  under  the  orders  of  the  magistrates. 

Any  particular  orders  at  the  time? — 
Mr.  Alderman  Abraham  HUhofise  gave  the 
orders  in  my  hearing. 

What  were  their  orders? — To  endea- 
vour to  take  the  rioters  who  heaved  the 
stones  into  the  windows. 

In  what  manner  did  the  constables  ap* 
pear  to  you  to  act  against  the  mob? — 
They  went  out  in  posses  of  ten  or  a  dozen, 
or  possibly  it  may  be  double  that  number. 
I  believe  it  was  on  several  occasions ;  they 
generallv  captivated  one  or  two  prisoners. 

Did  tney  appear  to  you  to  act  with 
moderation  P — Some  part  of  the  time  after 
I  arrived  at  the  Mansion  House  they  did. 

Did  you  at  any  time  interfere  with  the 
conduct  of  the  constables  ? — I  did. 

Was  that  more  than  once? — I  believe 
it  was. 

What  led  you  to  interfere  ?— The  im- 
pression on  my  mind  was  that  they  treated 
the  prisoners  after  they  had  taken  them 
with  great  severity. 

In  what  way  ? — In  striking  them  after 
they  had  them  in  the  hall. 

Did  you  go  from  the  Mansion  House  to 
take  off  your  livery  P — I  did. 

About  what  time  did  you  go  ? — I  believe 
it  was  about  a  Quarter  or  twenty  minutes 
after  four  o'clock. 

Were  the  mob  then  in  possession  of  the 
Mansion  House  ? — They  were  not. 

Did  you  return  in  plain  clothes  some 
time  afterwards? — I  returned  in  part  in 
plain  clothes.  I  had  changed  my  coat  and 
waistcoat  and  hat. 

About  what  time  did  you  return  P — ^I 
believe  I  returned  soon  after  five ;  it  may 
have  been  half-past  five.  I  am  not  quite 
certain  of  the  time. 

Who  was  in  possession  of  the  Mansion 
House  then  P — The  interior  part  was  in  the 
possession  of  the  magistrates  and  their 
constables. 

How  was  the  hall  P—They  had  just  com- 
menced,  I  believe,  pulling  up  the  iron 
palings,  the  pallisadoes,  when  I  returned, 
an4  making  use  of  them  in  breaking  in 
the  windows. 
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The  mob  were  violently  asBanlting  the 
onteide  of  the  Mansion  House  P — ^Yee. 

Were  yon  able  to  get  access  P — ^Not  for 
a  considerable  time. 

Yon  received  a  blow  in  endeavouring 
to  get  in,  I  believe  P — I  did. 

Were  yon  stunned  ? — I  was. 

Aft<er  von  came  to  yonrself  did  you  come 
into  the  hall  or  any  part  of  the  hoase  P — I 
got  in  witb  Colonel  Srereton. 

He  gave  you  some  assistance  P — He  took 
meby  the  hand. 

What  was  the  state  of  the  hall  at  the 
time  P — ^It  was  in  darkness. 

Were  any  persons  in  it  P — It  was  at  the 
side  door  that  the  Colonel  found  me  and 
led  mo  in. 

Was  it  full  of  persons  or  not  P — I  do  not 
remember  seeing  the  persons. 

You  do  not  remember  seeing  whether 
there  were  persons  in  the  hall  or  not  P — It 
was  very  dark. 

You  got  in  at  the  side  door  in  Charlotte 
Street P— It  was  at  the  side  door;  I  am 
not  certain  whether  it  was  in  Charlotte 
Street. 

It  was  not  in  Queen  Square  P — ^No. 

In  what  state  did  you  find  the  hall  P — 
It  was  in  darkness ;  the  Colonel  led  me  by 
my  arm,  and  asked  me  whether  I  could 
tell  where  the  magistrates  wero. 

Did  you  go  to  seek  the  magistrates  P — 
I  did. 

In  what  maner  did  you  proceed  P — The 
Colonel  and  I  walked  up  the  stairs  to  the 
drawing-room  where  I  nad  left  the  magis- 
trates when  I  left  the  Mansion  House. 

When  you  got  there  did  you  find  any 
magLstrates  P — ^I  did  not. 

What  did  you  do  upon  that  P — I  called 
out  as  loud  as  I  could  call  by  the  magis- 
trates' names,  the  different  names;  Mr. 
Alderman  Hilhause  and  Mr.  Abraham  Hit- 
hau9e^  my  old  master,  and  Nf  r.  Sheriff  Laa. 

Bid  you  call  out  loudP — Yes,  I  called 
out  as  loud  as  I  could  that  the  soldiers 
were  come  or  the  military  were  come,  and 
there  was  no  reason  to  fear,  or  something 
of  that  sort. 

Did  you  call  repeatedly  P — I  did. 

Did  any  of  them  answer  to  your  call  P — 
They  did  not.   I  opened  the  door. 

What  door  P  On  the  same  floor  P— The 
bed-room  in  which  Sir  Chwrles  WethereU 
had  slept  on  former  occasions  on  entering 
the  city. 

That  which  you  knew  to  l)e  the  Be- 
corder*8  bed-room  P — ^Yee. 

Was  that  on  the  same  floor  with  the 
drawing-room  P — Yes. 

Did  you  find  anybody  there  P — I  believe 
it  was  Mr.  Sheriff  Bengough  1  found. 

Where  was  he  ? — He  came  from  behind 
the  state  bed. 

Did  you  see  the  mayor  or  any  of  the 
magistrates  in  that  room  P  —  I   do  not 


remember  seeing  any  but  Mr.  Sheriff 
Ben^otbgh. 

Did  you  go  to  any  other  bed-room  P — 
I  did. 

Was  the  second  bed-room  you  went  to 
on  the  same  floor  or  upstairs  P  —  It  was 
higher  up. 

Up  another  flight  of  stairs  P — It  was. 

Did  you  find  any  persons  there  P  —  I 
found,  I  believe,  several  of  the  aldermen 
there. 

Did  you  go  into  any  third  bed-room  P — 
I  did. 

Did  you  find  any  persons  there  P — I  be- 
lieve there  were  two  or  three  came  out 
from  that  room. 

Did  you  go  into  any  fourth  bed-room  P 
— I  believe  I  went  into  almost  all  tho 
bed-rooms  in  search  of  my  master.  I  had 
not  seen  him,  Mr.  Sheriff  Lax. 

Did  you  afterwards  go  down  to  the 
drawing-room  P — I  did. 

Were  the  magistrates  at  that  time 
there P — They  was.* 

Was  the  mayor  there  P — I  am  not  posi- 
tive whether  the  mayor  was  there  or  not. 

Did  you  leave  that  drawing-room  after 
you  found  the  magistrates  there  P — I  saw 
ray  own  master  there. 

Did  he  give  you  any  orders  P — He  de- 
sired me  to  keep  near  to  him  to  bring 
him  information  how  things  were  going 
on  below. 

In  consequence  of  that,  did  you  go  into 
the  Square  and  bring  information  to  him 
from  time  to  time  P — I  did. 

At  any  time  when  you  returned  to  the 
drawing-room  did  you  see  Colonel  Brereton 
there  P — I  did  frequently. 

Did  you  hear  any  orders  given  to  Colonel 
Brereton F — I  did. 

What  were  those  orders  P— I  heard  the 
orders  given  to  him  to  clear  the  streets 
and  send  the  people  to  their  houses. 

Do  you  rememoer  what  Colonel  Brereton 
said  to  that  P — I  remember  his  saying  that 
the  people  was  getting  peaceable,  and  he 
thought  in  a  short  time  they  would 
disperse. 

After  that  did  you  hear  any  question 
put  to  him  why  the  order  was  not  obeyed  P 
— Several  times  the  Colonel  went  down; 
at  various  times,  indeed,  he  went  down  to 
the  mob.  I  frequently  went  down  with 
him  from  the  magistrates,  and  I  returned 
and  told  Mr.  Sheriff  Lo/x  the  state  of  the 
mob. 

Did  you  hear  any  complaint  made  to 
Colonel  Brereton  of  those  orders  not  being 
obeyed  P — I  did,  during  the  fore  part  of 
the  night. 

Was  the  mayor  present  when  the  com- 
plaint was  made  P — He  was  within  a  short 
distance  when  I  heard  the  complaint  made ; 
he  was  on  the  landing-place  just  outside 
the  drawing-room  door. 
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Do  you  remember  anjrthing  that  Colonel 
Brereton  said  in  answer  to  those  com- 
plaints P — I  do. 

What  did  he  say  P — I  am  not  positiTe ; 
I  believe  it  was  Mr.  Alderman  WilUam 
Fripp  asked  the  Colonel  if  he  had  any 
other  orders  than  theirs  to  act  on. 

What  answer  did  he  make  to  that  P — 
That  he  waited  for  their  orders,  that  he 
had  no^others. 
He  said  so,  did  he  P — ^He  did. 
Did  any  of  the  magistrates  say  more 
upon  that)  ? — I  believe  there  were  three  of 
the  magistrates  then  present,  leaning  over 
the  banisters  in  this  way,  and  they  ob- 
served, one  or  two  of  them,  that  their 
orders  had  been  given  to  him ;  which  they 
had,  in  my  hearing,  to  clear  the  streets 
and  send  the  people  to  their  homes. 

Was  anything  else  said  at  the  time  P — 
Not  in  my  hearmg ;  I  believe  I  went  down 
stairs. 

Did  you  hear  in  the  course  of  the  even- 
ing a  report  that  a  man  had  been  shot  P — 
I  did. 

Can  you  tell  at  what  time  that  was  P — 
I  think  it  ranst  have  been  late,  nearly 
twelve ;  possibly  it  may  have  been  more 
than  twelve. 

Lord  Tenterden  :  About  midnight  P — I 
think  it  was,  my  Lord. 

The  Attorney  General :  Upon  that  report 
did  you  observe  any  differeoce  in  the  state 
of  the  mob  P — The  mob  was  very  riotous. 

Were  they  more  riotous  at  that  period  P 
— They  returned  soon  afterwards. 

Had  they,  in  some  degree,  left  the  place  P 
— They  had  on  several  occasions. 

About  that  time  they  increased  in  num- 
bers and  in  violence  P — They  did. 

What  were  the  mob  doing  at  that  time  P 
— I  believe  that  was  the  time  when  the 
avenue  leading  to  the  Welsh  Back  was 
blocked  up  by  the  mob. 

That  is  a  wharf  where  the  Welsh  vessels 
are,  we  understand  P — ^Yes,  I  believe  it  is. 
Did  you  report,  in  the  drawing-room, 
that  the  mob  appeared  to  be  getting  more 
violent  P — I  dia,  on  several  occasions. 
Did  you  on  that  occasion  P — I  did. 
Were  the  magistrates  then  present  P — 
They  was. 
Was  the  mayor  present  P — He  was. 
Did  the  same  degree  of  violence  continue 
after  that  or  not  P— Not  long. 

Did  Mr.  Sheriff  Lax  remain  at  the  Man- 
sion House  during  the  night  P — He  did. 

Did  you  go  to  inform  his  family  of  his 
safety  r — In  the  morning. 

Where  did  you  spend  the  night  P — ^After 
the  sheriff  went  to  bed,  I  lay  down  on  a 
bed  myself. 

In  the  Mansion  House  P — ^Yes ;  I  believe 
he  retired  about  half-past  two  or  three. 
At  what  time  did  you  leave  the  Mansion 


House?  —  I  left  the  Mansion  House,  as 
nearly  as  I  can  remember,  about  seven. 

Mr.  Sheriff  Lax's  house  is  in  Fku>k  Street, 
we  understand  P — It  is. 

Ton  go  over  a  drawbridge  from  Queen 
Souare  to  Park  Street  f-^YeB. 

Did  you  then  return  to  the  Mansion 
House  P— I  did. 

At  what  time  did  you  go  back  to  tbe 
Mansion  House  P — I  think  I  returned  abofot 
half-past  eight ;  it  may  have  been  before 
that  time;  I  rather  think  it  must  have 
been  before  that  time. 

Were  the  mob  then  conducting  them* 
selves  with  violence  P-i— Wlien  I  returned 
they  was  very  mudi  so. 

What  happened  to  you  P — I  made  an 
attempt  to  go  in  at  the  front  door  of  the 
Mansion  House,  and  I  could  not  get  in. 

Where  did  you  goP  —  Several  stcmes 
were  thrown,  and  I  gotfh>m  the  front 
door,  and  ran  round  by  the  Custom  House, 
and  I  ran  into  a  public-house  called  the 
"Hole  in  the  Wall." 
Did  you  get  any  dress  there  P — I  did. 
A  sailor's  dress  P — I  got  a  blue  jacket,  a 
straw  hat,  and  white  trowsers. 

Did  you  go  to  any  place  in  King  Street 
after  that  P— To  LiUle  King  Street,  at  the 
back  of  the  Mansion  House. 

You  did,  in  fact,  go  there  P — I  did  not 
immediately. 

Did  anything  ftirther  occur  P — ^A  rope 
was  thrown  from  the  window  by  some 
individual  in  a  smock  frock,  by  which  I 
ascended  into,  I  believe,  a  corn-loft. 

Did  that  place,  whatever  it  was,  com- 
municate with  the  leads  P— It  did. 
Did  you  get  out  upon  the  leads  P — I  did. 
Did  you  see  the  leads  of  the  Mansion 
House  P — It  was  on  the  leads  of  the  Man- 
sion House. 

When  you  ^ot  on  the  leads  of  the  Man- 
sion House,  did  you  see  any  person  there  P 
—I  did. 

*  Whom  did  you  see  P— -The  mayor,  Mr. 
Pinney;  he  was  not  on  the  leads ;  he  was 
below. 

Was  he  in  the  room  P — No,  in  what  is 
called  the  larder,  on  the  ground  floor. 

Can  you  look  into  the  larder  P — From 
the  leads  lower  than  that  is  the  ground 
floor  and  the  servants'  hall ;  it  is  joining. 
Lord  Tentebden:  It  appears  to  be  an 
outbuilding. 

The  Attorney  General:  The  leads  were 
over  the  outbuilding  P — Then  you  oome  to 
the  drawing-room,  and  go  out ;  then  yon 
go  down  from  the  drawing-room,  by  a 
staircase  window,  and  on  those  leads. 

The  leads  are  not  at  the  top  of  the 
house  P — ^No. 

This  was  the  larder  P— Yes,  it  is  the 
men's  water-closet  as  well,  but  they  hang 
up  their  meat  there. 
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Was  the  mftjor  by  himself  there  ?—He 
was  not. 

Who  was  with  him  there? — ^Three  or 
four  of  the  female  servants. 

Were  they  doing  anything  ? — ^Th^y  were 
making  great  efforts  which  should  get  up 
first. 

Who  were  making  those  efforts  P — The 
female  servants  and  his  worship.  (Laugh- 
ter among  the  audience  in  court.) 

Lord  TxNTKRDEN :  It  is  great  folly  for 
people  to  be  laughing. 

The  Attorney  General:  Did  anyone  say 
anything  to  you  P — His  worship. 

What  did  he  say  P.— For  &od's  sake, 
youne  man,  assist  me  up  here  ! 

Did  you  give  any  assistance  P — I  laid 
down  flat  on  the  leads,  and  bent  over; 
the  female  servants,  with  myself,  assisted 
his  worship. 

How  do  you  mean  that  they  assisted  his 
wordiip  P  —  They  assisted  him  behind. 
{Laughter  among  the  a/tidienee  in  cowrt,) 

You  assisted  the  mayor  up  P — ^Ye& 

Lord  Tektbsden  :  I  wish  those  who  can- 
not behave  decentlv  would  leave  the  Court ; 
itl  s  very  disgraceful  for  people  to  conduct 
themselves  in  this  way.  If  any  person  is 
brought  to  me  I  will  commit  him. 

The  Attorney  General :  The  mayor  came 
to  you  on  the  leads  P — Yes,  he  did. 

Did  anytiiing  pass  P — ^Yes,  he  asked  me 
which  way  he  could  go,  and  I  directed 
him  over  the  wall. 

Lord  TxMTERDEH:  So  he  got  awayP — 
Yes,  he  did. 

Tlie  Attorney  General:  Did  you  after- 
wards go  to  save  some  of  Mr.  SheriS  Lax*8 
property  at  the  Mansion  House  P — Yes, 
after  his  worship  had  got  on  the  wall,  I 
hettrd  my  masters  voice  from  the  window. 

Did  you  go  to  save  some  property  of 
his  P — I  instantly  jumped  down,  and  made 
my  way.  I  attempted  to  go  up  the  back 
staircase  in  the  Mansion  House. 

I  do  not  want  the  particulars  P — I  went 
np  the  back  stairs  to  him.  I  first  of  all 
assisted  him. 

In  what  did  you  assist  him  P — I  went  to 
him,  and  desired  him  to  come  downstairs, 
for  he  would  be  murdered  if  he  remained 
there.  I  described  the  state  of  the  people 
below,  and  he  asked  me  whether  1  could 
help  him  out  of  the  window. 

And  you  did  assist  him  P — I  did. 

Did  you  afterwards  eo  to  secure  any  of 
the  mayor's  property  P— After  I  got  i£r. 
La»  from  the  Mansion  House,  and  saw 
him  secure  in  a  fly,  I  went  back  and 
assisted. 

Yon  got  away  jewels  and  other  things 
of  value  P — ^I  believe  they  were. 

Anything  belonging  to  the  servants  P — 
I  did. 

After  that  did  you  go  to  your  master^s 
house  in  Park  Street  P— I  did. 


Did  the  sheriff  remain  there  that  day  P 
— He  remained  there  till  the  evening. 

Then  where  did  he  go  P — I  believe  ho 
left  ;  he  told  me 

Scarlett  :  There  is  no  information 
against  the  sheriff,  or  if  there  is,  we 
are  not  trying  that  now. 

The  Attorney  General :  I  will  not  go  into 
that.  You  were  left  in  the  care  of  the 
house  P — I  was. 

Did  you  see  the  mayor  again  that  even- 
ing P— I  did. 

On  Sunday  evening  P  —  Not  in  the 
evening. 

It  might  have  been  later  P^Yes. 

You  mean  that  it  was  at  night  P — Yes. 

Was  he  alone,  or  anybody  with  him  P — 
A  gentleman  of  the  name  of  Daniel  was 
with  him. 

Mr.  Henry  Bcmiel,  the  surgeon  P — Sur- 
geon Baniel, 

You  have  not  told  us  where  you  saw 
him  P— At  62,  Park  Street. 

At  the  sheriff's  house  P  —  Yes,  they 
called  there. 

Did  you  open  the  door  to  them  P — I  did. 

Did  the  mayor  speak  to  you  ? — ^I  am  not 
positive  whether  it  was  the  mayor  spoke 
to  me  first,  or  Mr.  DarUel, 

What  did  they  say  ?— They  asked  me  if 
Mr.  Lax  was  at  home. 

Was  anything  said  about  the  mayor  P — 
Yes ;  I  asked  tne  mayor  if  he  knew  me. 
Mr.  Baniel  and  the  mayor  spoke  some  few 
words  quite  to  themselves,  and  from  what 
I  learned  I  thought  the  mayor  was  rather 
afraid  to  trust  me  where  he  was  going. 

You  say  you  asked  him  whether  he 
knew  you;  what  did  he  say  to  thatP— 
I  believe  he  said  he  did  not. 

Did  you  say  anything  to  him  P— Yes,  I 
did.  Mr.  Surgeon  Baniel  said  he  Imew 
me  very  well. 

What  did  you  say  P— -I  told  him  that  he 
knew  me  certainly,  as  I  had  had  the  plea- 
sure several  times  of  waiting  on  him,  and 
Mr.  Baniel  said  he  might  depend  on  me 
not  stating  where  the  mayor  was  going. 
I  was  not  to  tell  anyone  where  the  mayor 
was  gone. 

Was  anything  said  about  what  had  hap- 
pened in  the  morning  P — ^Yes  ;  I  asked 
nis  worship  whether  he  remembered ■ 

LiTTLEDALE,  J. :  What  was  said  by  Mr. 
Baniel  about  you  P — I  understood  Surgeon 
Baniel  said  he  might  depend  upon  me. 

The  Attorney  General:  Was  the  mayor 
then  present  P — ^Yes. 

Diet  anybody  tell  you  where  the  mayor 
was  then  going  P— They  certainly  did  tell 
me  where  the  mayor  was  going. 

Where  did  they  say  he  was  going  P — I 
am  not  positive,  but  I  believe  it  was  to 
Mr.  Frvpp'e,  in  Berkeley  Square. 

Mr.  Frvpp'e  is  Mr.  Bcmiel  Fripp,  is  not 
hep-Yes.  ^^ 


127] 


Trial  of  Charles  Pvimey,  1832, 


[128 


He  is  a  surgeon,  is  he  not  P — ^No. 

He  liyes  in  Berkeley  Square  P — He  does. 

What  was  said,  either  dj  the  mayor  or 
by  Mr.  Daniel  in  his  hearing  respecting 
his  going  to  his  house P— Mr.  Daniel,  I 
believe,  said,  when  he  left  the  door,  as  I 
had  the  door  in  my  hand,  that  I  knew 
what  he  meant.  My  answer  was  that  I 
did;  I  certainly  would  not  betray  his 
worship. 

That  YOU  knew  what  was  the  meaning 
of  what  r— My  not  stating  to  any  person 
who  called  where  his  worship  was. 

Were  you  not  to  mention  at  all  where 
he  was  P— Ther'ie  was  something  said  about 
my  receiving  the  corporate  body  of  Bris- 
tol, the  gentlemen  connected  with  the 
corporation;  I  do  not  exactly  remember 
the  words. 

Was  any  reason  given  why  they  told 
you  where  he  was  going  P — I  do  not  re- 
member that  it  was. 

Did  any  persons  come  and  inquire  for 
the  mayor  that  night  P — There  were  va- 
rious calls,  inquiries  for  the  mayor  before 
and  after.  I  forgot  to  say  that  I  believe 
what  I  told  the  mayor  and  Mr.  Daniel, 
that  several  gentlemen  had  called  to  in- 
quire for  them. 

Had  called  where  ? — At  Mr.  Laai'e. 

The  Eev.  Dr.  Carpenter,  had  he  called  p 
— He  had  called  before,  and  he  called 
after. 

A  gentleman  of  the  name  of  KiTigton, 
did  ho  call  P— Yes. 

Was  that  before  or  after  P— I  believe  it 
was  after. 

Were  there  several  gentlemen  that 
called  p — There  were. 

Did  you  tell  any  of  them  where  the 
mayor  was  P  ~I  do  not  believe  that  I  told 
anyone,  except  it  was  the  under  sheriff, 
Mr.  Sheriff  Hare.  The  impression  upon 
my  mind  is  that  I  told  Mr.  Sheriff  Hare, 

Why  did  you  not  tell  Dr.  Carpenter  and 
the  other  gentlemen  P 

Scarlett:  I  object  to  that  question; 
the  reason  why  he  did  not  tell  him  is  no 
evidence. 

Lord  Tenterden:  That  cannot  be  evi- 
dence. 

Gross-examined  by  CampheU. 

Are  you  still  in  the  service  of  Mr.  She- 
riff Lax  ? — I  am  not. 

When  did  you  cease  to  be  in  his  ser- 
vice P — The  26di  of  August  in  the  present 
year. 

When  he  dismissed  you  from  his  ser- 
vice P — He  did  not  dismiss  me. 

Did  not  he  make  a  complaint  against 
you  of  misconduct  P — Not  at  that  time. 

Was  there  no  complaint  made  against 
you  whatever  P — There  was  after.  I  dis- 
missed myself. 

You  resigned  P — ^I  did. 


'      Anticipating  that  you  were  to  be  dis- 
charffed  r — I  did  not  anticipate. 

Did  vou  not  know  before  you  dismissed 
yourself  P — I  did  not. 

When  was  the  complaint  made  against 
you  P-^Afber  I  dismissed  myself. 

How  soon  after  P  -The  next  day. 

Before  you  dismissed  yourself  from  the 
service  of  Mr.  Sheriff  Xcw,  had  not  yoa 
said  that  yon  vei*}'  much  approved  of  the 
conduct  of  the  sheriff  and  of  the  magis- 
trates during  the  riots  P  —  It  is  possible 
that  I  may  have  said  so. 

Upon  your  oath  did  you  not  say  so 
before  you  dismissed  yourself  from  Mr. 
Sheriff  Laa^B  service  P — I  never  can  have 
said  so  of  the  sheriff. 

Of  the  magbtrates  P — The  magiati  ates  P 
I  may  have  said  so. 

Have  you  any  doubt  of  itP — I  have  no 
doubt  of  it. 

And  the  mayor  tooP — And  the  mayor 
too. 

On  the  Saturday  did  not  the  mob  dis- 
play very  great  violence  P— They  did. 

Were  you  in  the  Guildhall  whan  the 
charter  was  read  P  —  I  was  not  in  the 
Guildhall  at  all. 

Did  not  the  mayor  and  all  the  magis- 
trates go  with  the  Recorder  to  the  Mansion 
House  P— They  did. 

Did  they  not  all  remain  in  the  Mansion 
House  till  all  appeared  to  be  quiet,  late 
on  Saturday  night,  or  rather  on  the  Sun- 
day morning  P — ^I  am  not  positive  they  all 
remained;  the  chief  of  them,  I  believe, 
did. 

Do  yon  know  of  any  single  magistrate 
having  gone  P— I  do  not ;  they  may  have 
gone  without  my  knowing  it. 

But  you  did  not  know  of  their  having 
gone  P  —I  do  not  that  I  remember. 

Were  they  not  besieged  in  the  Man- 
sion House  by  the  mobP — Early  in  the 
evening. 

Did  it  not  appear  to  you  that  they  were 
in  great  danger  of  their  lives  P^It  cer- 
tainly did. 

Did  you  not  see  the  mob,  before  the  mili- 
tary came,  repeatedly  attempt  to  br€»ak 
into  the  Mansion  House  P — I  did. 

Did  you  see  the  wounded  men  brought 
into  the  Mansion  House  P— I  did. 

Did  you  see  combustibles  put  into  any 
part  of  the  Mansion  House  P — I  believe 
I  saw  the  straw ;  that  may  have  been  a 
combustible. 

In  your  ^'udgment  how  many  persons 
were  there  m  Queen  Square  at  that  time  P 
— ^A  great  number ;  I  can  form  no  idea. 

Some  thousands,  perhaps  P — I  do  not 
know ;  it  was  dark. 

In  your  judgment,  before  the  military 
came,  was  it  possible  for  the  magistrates 
to  have  quelled  that  riot  without  the  assis- 
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tance  of  the  military  P— Not  at  that  time ; 
I  believe  not. 

It  WEB  dark,  yon  say ;  did  not  the  mob 
out  off  the  g;aB]ightB  P — ^No ;  it  was  done ; 
I  am  not  positive  when  il  was  done. 

Perhaps  you  think  the  oonatables  had 
cnt  off  the  gaslights  P— I  beg  your  pardon. 

Lord  Tbntebben:  He  seems  to  me  to 
have  answered  the  question. 

Camj^heU:  He  says  the  gaslights  were 
cat  offr — I  am  not  positive  that  they  were 
at  the  time. 

It  became  dark,  you  say  P — ^It  was ;  it 
was  evening,  and  it  was  so  dark  that  I 
coold  not  calculate  the  number  of  people 
that  were  there. 

About  what  time  were  the  gaslights 
put  outP — They  may  have  been  out  then, 
mit  I  do  not  recollect;  they  certainly 
were  out  afterwards. 

Did  not  the  mayor  and  the  magistrates 
show  the  utmost  anxiety  to  do  everything 
in  their  power  to  quell  the  riot  at  that 
time  P — At  that  time  I  was  outside. 

Did  you  hear  Mr.  Pinney  address  the 
mob,  on  reading  the  Biot  Act  P — ^T  did  not. 

You  never  heard  him  read  the  Biot 
Act? — I  may  have  heard  it ;  I  must  have 
been  in  the  interior  part  of  the  building 
when  he  read  the  Eiot  Act,  but  I  did  not 
hear  it. 

When  the  militaiy  came,  in  your  judg- 
ment, could  the  military  have  quelled  the 
riot  P — ^Yes;  I  should  say  so,  certainly. 

Did  you  not  hear  the  magistrates  re- 
peatedly give  orders  to  Colonel  Brereton 
to  do  what  was  necessary  to  clear  the 
.street  P — I  heard  the  magistrates  give 
orders  repeatedly  to  clear  the  streets,  and 
send  the  people  to  their  homes. 

Was  there  anything  said  about  firing  in 
vour  presence  P — There  was  not :  I  never 
heard  anything  said  about  firing. 

About  firing,  if  it  were  necessary  P — I 
do  not  remember  hearing  anything  about 
firing  either  way. 

You  say  that  you  saw  the  Dragoons 
brooffht  in  that  were  wounded  P—1  as- 
aisted  two  of  them. 

Were  not  they  bleeding  P — They  were, 
one  very  much  so  indeed. 

You  say  they  belonged  to  the  14th  and 
the  3rd  I&agoon  Guards  P— The  Uth. 

Did  you  hear  the  mob  cheer  the  3rd 
Dragoon  Guards  P — ^I  heard  great  cheering 
when  the  3rd  was  parading  the  streets. 

Did  you  see  them  shake  hands  with  any 
of  the  mob  P — I  saw  the  ColoneL 

When  the  two  Dragoons  were  broueht 
in  bleeding,  was  not  there  a  constable 
brought  in  at  the  same  time,  and  carried 
up  insensible  P  —  I  believe  there  was  a 
person  brought  in. 

About  tha^  timeP — It  may  have  been, 
bat  I  will  not  take  upon  me  to  swear  that 
it  was  at  that  time.     I  remember  per- 
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feotly  well  a  man  being  brought  in,  and  a 
bed  was  brought  down  for  him  and  laid  in 
one  comer  of  the  banquetting  room,  or 
somewhere  thereabouts. 

Whoi  Colonel  Brereton  was  ordered  to 
clear  the  streets,  you  saw  him  go  out  and 
shake  hands  with  the  mobP  —  He  went 
down  from  the  stairs ;  it  was  before  that 
that  I  had  seen  him  shaking  hands  witii 
the  mob.  The  streets  were  not  cleared  in 
my  presence  by  Colonel  Brereton  ;  the  14th 
had  cleared  the  streets. 

Did  not  everything  appear  to  be  quiet 
between  twelve  and  one? — It  was  some 
time  about  that  time,  but  it  was  after 
the  last  effort  was  made  by  the  mob  of 
blockading  the  avenue,  as  I  have  stated, 
on  the  Welsh  Back. 

Finally,  whatever  the  exact  time  might 
be,  everything  apneared  quiet  P — It  did 
so;  I  do  not  thmk  there  were  a  dozen 
persons  in  the  Square. 

Did  not  Alderman  Goldney  and  Alder- 
man Qeorge  remain  with  the  mayor  at  the 
Mansion  House  the  whole  night  P  —Several 
of  the  magistrates  did,  but  I  oould  not 
mention  them  by  name. 

Did  they  not  sit  up  without  going  to 
bed  P — ^I  believe  the  only  person  that  went 
to  bed  was  Mr.  Sheriff  Laa^ 

Do  not  you  know  that  the  mayor  was 
never  in  bed  or  changed  his  clothes  from 
Saturday  morning  tiU  Monday  p — ^I  believe 
he  was  in  bed  before  that  time. 

Wlien  P — I  believe  he  was  in  bed  some 
part  of  Sunday. 

Where  P — I  believe  he  was  in  bed  at  the 
White  Lion  in  Broad  Street. 

Did  you  see  him  there  P — ^I  did  not. 

Lord  TsNTERDBN :  You  asked  the  man 
what  he  believed. 

I  am  not  positive  he  was  in  bed ;  the 
chambermaid  at  the  White  Lion  informed 
me  so  the  day  before  I  left  BristoL 

Oomp&ett  .*  She  told  you,  I  believe,  that 
he  went  to  wash  his  hands  P — She  told  me 
he  went  to  bed  for  about  two  hours. 

Lord  Tsnterdsn:  Ought  we  to  hear 
what  the  chambermaid  told  this  man  p 

GamfbeCL :  I  should  think  not. 

Lord  Tj£NTE&den  :  Then  why  should  you 
ask  it  P 

GampbeU :  When  you  went,  on  the 
Sunday  morning,  back  to  the  Mansion 
House,  was  not  the  mob  exdeedingly 
violent  P — ^They  were  very  much  so. 

Did  it  not  appear  to  you  that  the  magis- 
trates, and  all  who  were  then  in  the 
Mansion  House,  were  in  great  danger  of 
their  lives  P — It  certainly  did. 

Do  not  you  believe  that  it  was  necessary 
for  them  to  escape,  that  they  might  not 
be  murdered  P — I  certainly  think  that  had 
they  not  made  their  escape,  and  used  every 
effort  to  do  so,  their  lives  would  not  have 
been  spared. 
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Did  Ton  Bee  Major  MoGhunHk  theieP-^ 
I  Baw  uie  eentleman  on  your  left  Imndi  on 
the  Satorda^r  night ;  I  did  not  see  him,  to 
my  recollection,  on  the  Sunday  morning. 

Try  to  recollect  whether  yon  did  not  see 
him  on  the  Sunday  morning? — ^I certainly 
did  not. 

Will  yon  swear  that  he  was  not  with  the 
mayor  when  the  mayor  was  making  his 
escape  from  the  Mansion  Honse  P— I  will. 

You  swear  that  this  gentleman  was  not 
with  the  mayor,  on  the  Sunday  morning, 
when  the  mayor  was  making  his  escape 
from  the  Mansion  Honse  P— -I  swear  tibat 
Mi^or  Mcxkioorth  was  not  with  the  mayor, 
or  near  him,  from  the  time  I  saw  the 
mayor  on  the  ground  floor,  as  I  stated,  till 
I  left  him  on  tne  wall. 

The  mayor  was  then  making  his  escape 
from  the  Mansion  House  P — He  was. 

To  save  his  life? — ^To  saye  his  life.  I 
believe  that  various  bottles  and  various 
things  were  heaving  about  his  worship's 
ears,  if  I  may  be  allowed  the  term. 

Could  he  have  remained  longer  at  his 
postP — I  do  not  believe  he  oould  with 


Did  you  see  anything  of  the  mayor  from 
that  time  till  the  time  you  saw  nim  with 
Mr.  Daniel,  the  surgeon  r — I  did  not. 

Will  you  swear  that  when  you  saw  him 
with  Mr.  Daniel,  they  mentioned  they  were 
going  to  Mr.  Fripp%  in  Berkeley  Square  ? 
— ^The  impression  upon  my  mind  is,  that 
that  was  tne  direction  that  was  lefb  with 
me.  I  could  not  take  upon  me  to  swear 
positively  th£,t  that  was  the  house,  but  they 
left  a  message  with  me  where  they  were  to 
be  found,  if  any  of  the  corporation  called. 

Will  you  swear  that  Mr.  Fripp's  house 
was  mentioned  P — It  is  my  firm  belief  that 
it  was. 

Will  you  swear  it  p — I  have  no  doubt 
about  the  question ;  the  impression  upon 
my  mind  is,  that  certainly  that  was  the 
house. 

Was  there  anything  said  about  Mr. 
Chra/nger's  house  P — It  may  have  been,  but 
I  do  not  remember. 

Had  you  been  at  the  Palace  when  the 
Palace  was  burning  P — I  had  not  left  the 
sheriff's  house. 

Ke-examined  by  The  Attorney  OeneraL 

You  had  been  in  charge  of  the  sheriff's 
house  that  night  P~I  had. 

Yon  were  asked  about  being  dismissed 
from  Mr.  Laa*8  service ;  you  say  yon  with- 
drew yourself  from  the  service  P — I  did. 

What  was  the  complaint  that  was  made 
after  you  left  him  P— My  firm  belief  is-«-^ 

What  was  the  complaint  made  against 
you,  after  you  had  left  the  service  P — 
Mr.  and  Mrs.  Laa  accused  me  of  kissing 
the  servant  maid  on  the  sofa. 


Something  about  a  female  aervantP-^ 
Yes, 

Are  you  a  freeman  of  Bristol  P — ^I  am. 

Who  gave  yon  your  freedom  P — ^The  then 
sheriff,  Mr.  La», 

When  did  he  give  it  you  P — Soon  after 
the  riot. 

Did  you  give  information  to  the  Gum* 
mittee  that  we  have  heard  of  P— To  Mr. 
Jarfnan  and  Mr.  Gross  I  did. 

By  whose  desire  was  it  P  —  By  Mr. 
Sheriff  Lax' 8. 

A  Jwryman:  I  wish  to  ask  if  he  has  ever 
been  in  the  service  of  Mr.  Pifwiey,  or  any 
of  his  relatives. 

Lord  Tenterdeh  :  Have  yon  ever  been 
in  the  service  of  Mr.  Finmy,  or  any  of  his 
relations  P— No.  I  have  waited  at  table 
when  my  own  master  was  dining  there, 
but  I  never  was  in  service  in  any  part  of 
Mr.  Pmney'«  family. 

George  Humphries, — Examined  by  Mr» 
Solicitor  General. 

[A  clerk  to  Messrs.  Leman  and  8on^ 
solicitors  in  Bristol.  The  house  of  Meesrs. 
Leman  and  Son  is  next  door  to  t^e  Mansion 
House. 

Do  you  recollect  your  attention  bein^ 
drawn  to  any  cries  for  assistanoe  from  any 
persons  at  the  Mansion  House,  or  in  the 
back  premises  connected  with  it  P — I  do. 

Did  you  observe  any  persons  calling  to 
you  P— ^n  going  from  the  room  in  which 
I  was  to  the  door  fronting  the  back  kitehen^ 
I  observed  the  mayor  looking  over  the 
tiles. 

Did  the  mayor  say  anythinjg  to  you  P-^ 
He  asked  me  if  I  could  lend  hun  a  ladder^ 
or  anything  to  assist  him  down. 

Did  you  furnish  him  with  a  ladder  P — ^I 
procured  the  office  ladder. 

Did  the  mayor,  by  means  of  that  office 
ladder,  leave  the  Mansion  House,  and 
come  into  the  premises  of  Mr.  Leman? — 
In  company  with  the  rest. 

I  do  not  want  to  know  who  the  rest  were, 
but  I  ask  you  whether,  among  the  rest,  a 
person  of  the  name  of  TownsendyrBs  there  F 
— I  did  not  know  him  then,  but  there  was 
a  man  that  assisted. 

Was  Toumsend  there,  assisting  the  mayor 
in  the  escape  which  you  state  he  madeP-^ 
Yes. 

The  mayor  having  come  into  the  pre-> 
mises,  did  he  then  leave  the  house  of  Mr. 
LemoAi  .^~He  asked  me  if  I  could  show 
him  any  way  out  except  by  the  front  door. 

Do  you  recollect  what  he  said  then  P — 
He  seemed  very  much  imitated,  and  as 
near  as  I  can  recollect  he  asked  me  for 
God's  sake  could  I  show  him  out  except 
by  the  front  door. 

Did  you  show  him  out  by  any  other 
means  P — ^I  showed  him  up  stairs,  and  out 
of  the  garret  window. 
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Did  the  mayor  leare  the  house  of  Mr. 
Leman  through  the  garret  window  P — He 
did,  and  I  directed  nim  the  way  to  the 
OuBtom  Honse  window. 

Did  you  see  any  more  of  him  P — ^I  saw 
nothing  more  of  him  afterwards. 

Ton  did  not  afterwards  see  him  in  the 
course  of  that  day  P — No,  I  did  not. 

Cross-examined  by  Bca/rleU, 

What  time  in  the  morning  was  this  P — ^I 
am  not  positive,  but  I  should  conclude, 
about  nine. 

Tou  saw  Tovmsend? — ^Yes. 

IVliat  did  you  see  Totonsend  doing  P — 
He  was  helping  the  mayor. 

Did  you  see  him  P — I  did. 

Did  you  see  the  mayor  and  him  together  P 
—I  saw  him  help  the  mayor  up. 

Up  to  what  place  P — On  the  tiles  of  the 
back  kitchen  of  Messrs.  Leman. 

About  nine  o'clock  in  the  morning  P — 
Yes. 

And  nobody  with  the  m^orP — Yes, 
Major  Mackioorth  and  Mr.  Oiibons  of  the 
Council  House,  and  two  others. 

Major  Machworth  was  with  the  mayor  P 
— ^A  gentleman  that  I  afterwards  learnt  to 
be  Major  Machtoorth  ;  to  the  best  of  my 
recollection  there  were  five,  but  I  can 
swear  there  were  four. 

And  yon  are  sm^  they  were  altogether  P 
—Yes. 

And  To%on9€nd  must  have  seen  them  all  P 
— ^He  could  not  help  seeing  them,  because 
ihc^  came  up  all  about  the  same  time,  each 
anxious  to  get  up  as  soon  as  the  other. 

And,  therefore,  you  hare  no  doubt  that 
TowMeni  must  have  seen  them  all  P — ^Yes, 
I  am  sure  of  it. 

Major  Machworih  and  the  mayor  went 
away  together  P— The  whole  four  or  five 
went  all  the  same  way. 

[I  did  not  see  how  the  mayor  got  out  of 
the  Mansion  House.] 


ThomoB  Eeynolda  sworn.- 
WUde. 


-Examined  by 


Tou  are  a  merchant  at  Bristol  P — ^Yes. 

Did  you  go  to  the  Mansion  House  on 
the  evening  of  Saturday,  the  day  the 
Becorder  entered  P — ^Yes,  I  did. 

1  believe  you  found  several  special  con- 
stables at  the  Mansion  House  P — ^Yes. 

Did  you  assist  them  at  all  P — ^Yes,  I  did. 

Did  you  observe  whether  there  was  any- 
thing like  order  or  arrangement  amongst 
them  P — ^I  observed  no  order  or  arrange- 
ment at  all. 

Did  yon  see  the  mayor  P— Yes. 

Did  you  make  any  observations  or  com- 
plaint to  him  upon  that  subject  P — ^Yes,  I 
did;  I  remarked  that  I  thought  there 
were  very  few  constables  in  the  place,  and 
that  they  wanted  organising. 


What  answer  did  you  receive— what  did 
the  mayor  sayP — I  do  not  recoUeotthat 
he  made  any  particular  answer,  but  I  know 
he  told  me  tnat  he  had  sent  round  to  the 
different  constables  of  the  wards,  to  desire 
that  they  would  furnish  him  with  a  number 
of  constables,  which  they  had  not  done. 

At  what  hour  of  Saturday  evening 
might  this  beP — I  suppose  it  was  about 
seven  o'clock. 

Did  you  make  any  other  complaint, 
during  that  evening,  respecting  the  special 
constables  P — I  remarked  to  the  mayor 
that  they  were  conducting  themselves 
with  more  violence  than  I  thought  was 
necessary. 

Will  you  state,  shortly,  what  you  said 
to  the  mayor  upon  the  subject  of  the 
violence  of  the  special  constables  P— I  do 
not  recollect  that  I  made  any  other  remark 
to  him  upon  the  subject  than  merely 
mentioning  it. 

How  long  did  you  remain  P — ^I  remained 
till  about  eight  o'clock. 

During  any  part  of  the  time  you  were 
there,  was  anytning  said  that  induced  you 
to  quit  P— Yes,  aSaut  eight  o'clock  the 
mayor  came  to  the  top  of  the  stairs,  and 
requested  that  all  who  were  not  constables 
would  leave  the  place. 

Did  jou  then  retire  P — I  then  retired. 

DunnjB^  the  time  that  you  remained 
there,  did  you  assist  at  all  in  any  endea- 
vour to  clear  the  mob  awav  from  the  front 
of  the  Mansion  House  P — ^Yes. 

In  what  way  did  the  mob  conduct  them- 
selves upon  the  occasion  P  did  you  meet 
with  much  resistance  P — No  resistance  at 
all. 

Did  you  succeed  in  clearing  the  mob 
away  P— Yes,  they  ran  away  in  the  direc- 
tion of  King  Street. 

Did  you,  on  Sunday  morning,  the  fol- 
lowing morning,  hear  any  request  by  the 
inhabitants  to  go  to  the  Council  House  P — 
I  was  told  that  the  mayor  requested  that 
all  the  citizens  would  go  to  the  Guildhall. 

At  what  time  did  you  first  hear  of  this  P 
— ^About  half-past  eleven. 

Did  you  go  ? — Yes. 

How  soon  after  you  heard  of  this  P — I 
went  immediately. 

How  long  did  you  remain  P — ^I  remained 
till  about  half-past  one  or  two. 

What  number  of  persons,  from  the  best 
judgment  you  can  form,  do  you  think 
mi^t  be  there  at  any  one  time  P — I  should 
think  about  100. 

Was  it  the  same  persons  all  the  time,  or 
a  succession  of  persons  P — ^A  succession  of 
persons ;  a  good  many  went  away,  and 
others  came. 

Who  did  you  find,  of  ^e  authorities  of 
the  plaoe»  at  this  meeting  P — ^Mr.  Oeorgs 
HiUiouse. 

Who  else  P— -We  waited  a  considerable 
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time  before  we  saw  anyone  but  Hr.  George 
HUhouee. 

Did  I  understand  you  that  Mr.  Oeorge 
HUhouee  was  there  when  you  arrived  P — 
Yes. 

How  long  had  you  waited  before  any 
other  magistrate  came  P— I  should  think 
more  than  an  hour  before  we  saw  any 
other;  the  other  magistrates,  I  should 
think,  were  in  a  private  room. 

What  ma8;i8trates  did  you  afterwards 
see  P — Mr.  Alderman  Daniel,  Mr.  Abraham 
HUhouee,  Mr.  8a/WMe,  and  Mr.  Fripp. 

Was  the  m^or  there  at  all  P— I  aid  not 
see  him,  but  I  heard  his  voioe  in  one  of 
thepassages. 

Were  any  inquiries  made  for  him  at  this 
meetineP — I  do  not  recollect  that  anyone 
inquired  for  the  mayor  specifically. 

As  you  heard  his  voice,  was  anything 
said  about  him  in  the  room  by  any  of  the 
aldermen?  —  Mr.  Alderman  Darnel  said 
that  he  was  not  there,  because,  being  very 
much  exhausted,  he  haq  retired  to  take 
repose,  at  the  request  of  the  other  ma- 
gistrates. 

The  inhabitants  having  attended  there 
in  the  manner  you  have  described,  were 
any  instructions  or  directions  given  to 
l^em  during  that  meeting  p — Not  that  I 
heard. 

In  what  manner  did  the  meeting  ter- 
minate  P — It  was  terminated  by  a  sort  of 
general  understanding  that  they  should 
ffo  home  and  return  at  half-past  three, 
bringing  with  them  as  many  of  their 
neighbours  as  they  could. 

During  this  meeting  was  any  informa- 
tion brought  of  an  expected  attack  upon 
the  ^aol  P — No,  not  during  that  meeting. 

Did  you  attend  afterwards  ? — ^Yes,  I  re- 
mained behind  in  the  Guildhall,  in  con- 
sequence of  Mr.  Serjeant  Ludlow  request- 
ing that  some  of  the  gentlemen  present 
would  remain  for  the  protection  of  the 
magistrates. 

About  what  number  of  gentlemen  re- 
mained behind,  pursuant  to  that  request, 
for  the  protection  of  the  magistrates  P — 
Three, 

How  soon  after  did  the  meeting  re-as- 
semble P— I  do  not  know,  because  I  did 
not  return  to  the  Guildhall  again.  After 
I  left  I  went  into  the  magistrates*  private 
it>om,  and  stayed  there  for  some  time. 

Were  you  afterwards  present  when  Hum- 
phriee,  the  gaoler,  came  P— Yes. 

Where  was  that  P  —  That  was  in  the 
magistrates' private  room. 

jLt  what  hour  was  that?— I  think  it 
must  have  been  about  half-past  one  or 
two. 

Did  Humphriee  get  any  direction,  as  to 
his  conduct  in  regard  to  the  gaol,  should 
it  be  attacked  P— No. 

Did  he  communicate  to  the  magistrates 


that  he  had  heard  of  an  intended  attack? 
— ^Yea,  he  did. 

Did  you  afterwards  go  to  the  gaolP — 
Yes,  I  did. 

What  time  did  you  get  thereP— I  got 
there  about  half-past  two. 

Who  accompanied  you  P — Mr.  Alderman 
Abraham  HUhouee  and  Mr.  SawMge. 

Had  Mr.  Alderman  Savage  been  the 
mayor  of  Bristol  a  year  before,  or  shortly 
beiore  P— Yee. 

Was  he  recognised  by  any  of  the  crowd  P 
— ^I  am  not  aware  that  he  was. 

Had  you  seen  Mr.  Alderman  Savage  in 
any  crowd  on  that  dayP — ^No. 

Neither  at  the  Mansion  House  nor  else- 
where P — ^No. 

When  you  arrived  at  the  gaol  there  waa 
rioting  going  on  P — ^Yes. 

A  considerable  number  of  persons,  I 
believe,  in  the  island,  and  a  great  number 
on  the  opposite  side  of  the  river  P — ^Ido 
not  recollect  that  there  were  any  on  the 
opposite  side ;  there  were  so  many  on  the 
side  of  the  river,  that  I  could  not  see  well 
what  were  on  the  opposite  side. 

On  the  Cut  did  you  see  any  persons  P — 
Yes ;  it  was  on  the  Cut  that  there  were  so 
mamr  persons  that  I  could  not  see. 

Would  it  be  possible  for  persons  on  the 
opposite  side  of  the  Cut  to  co-operate  with 
persons  upon  the  side  of  the  gaol  P — Cer- 
tainly not.(a) 

It  IS  a  wide  Cut  and  a  very  steep  bank^ 
is  it  not  P — ^Yes. 

About  what  number  of  persons,  duzin^ 
the  time  you  remained,  were  there  as- 
sisting in  this  riot  P — ^I  should  think  about 
two  hundred  and  fifty  to  three  hundred 
actually  engaged  in  breaking  into  the 
gaol. 

You  have  mentioned  the  magistratee 
who  wont  with  you  to  the  gaol,  were 
they  accompanied  by  any  other  persons  ? 
— Q^ere  were  about  twenty-five,  I  should 
think. 

Inhabitants  P— Yes. 

Were  those  twenty-five  armed  in  any 
wi^P — No,  not  at  all. 

Had  anything  been  said  before  you  set 
out,  upon  the  subject  of  your  arming  with 
staves  P  —  It  was  particularly  requested 
that  we  would  not  be  armed. 

Lord  Tentebden  :  Who  requested  you  P 
— Mr.  Alderman  Savage,  I  think,  in  par- 
ticular. 

Seijeaiit  WUde :  Were  your  party  dis- 
cerned by  the  mob  P — Yes. 

Were  you  attacked  in  any  way  P — Yes, 
as  soon  as  we  came  within  stone's  throw 
of  the  mob,  they  assailed  us  with  a  shower 
of  sticks  and  stones. 

Were  you  compelled  to  retreat  P — ^Yes, 
we  were. 


(a)  See  Plan,  1368. 
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Did  YOU  afterwards  seek  the  magiBtratee 
in  a  Babseqnent  part  of  that  day  P — A.boiit 
BeYen  o'clock  in  the  CYening.  I  went  down 
to  the  Council  Hooae. 

For  what  purpose  did  you  go  P — I  really 
hardly  know  what  the  object  was ;  it  was 
to  render  any  aBsiatanoe  that  was  in  my 
power. 

Did  yon  find  anyone  who  conld  direct 
yonr  aadatanceP— No;  I  found  no  magis- 
trate there. 

Did  yon  go  to  any  other  places  to  en- 
deaYonr  to  find  a  magistrate  P — Not  that 
evening. 

Do  you  know  where  Mr.  Alderman 
ffeorae  liYeeP— Yes,  at  Gotham. 

Were  yon  there  at  all  on  the  Snnd^,  or 
when  ? — I  was  there  ycit  early  on  Hon- 
day  morning,  at  three  o'clock. 

What  distance  is  that  from  Bristol  P — 
Not  more  than  a  c|aarter  of  a  mile. 

Did  yon  find  him  P— No,  I  saw  two  of 
his  serYants,  who  were  outside  the  door. 

Where  did  yon  go  from  thence  P — I  went 
into  Park  Street. 

Whose  hoose  there  P — I  did  not  go  to 
any  one's  house;  I  was  on  my  way  to 
Bmeley  Square. 

On  the  Sunday  you  saw  no  more  of  the 
rioting  P — ^No,  no  more  on  the  Sunday. 

Cross-examined  by  Caftypbed. 

About  what  hour  on  the  Saturday  CYen- 
ing  was  it  that  you  went  to  Queen  Square  P 
— ^Abont  fiYe  o'clock. 

Did  yon  hear  the  Biot  Act  read  the  first 
time  P — ^No,  I  did  not  hear  the  Biot  Act 
read  at  aU. 

That  was  before  the  military  cameP — 
Yes. 

Did  yon  see  any  straw  carried  into  the 
Mansion  House  P— Yes,  I  saw  three  men 
come  out  of  the  body  of  the  mob,  who 
went  across  Queen  Square,  and  in  a  few 
minutes  returned,  eacn  carrying  a  large 
bundle  of  straw,  and  they  went  with  it 
into  the  Mansion  House. 

Were  not  the  mob  Yery  riolent  at  that 
time  P— Yes,  Yery  riolent. 

Did  it  appear  to  you  that  the  persons 
in  the  Mansion  B^use  were  in  daoiger  of 
their  UycsP  —  Yes,  in  Yery  considerable 
danger. 

Did  you  stop  till  the  military  came  P — 
Yes. 

In  yoor  judgment  was  it  in  their  power 
to  bsYe  suppressed  the  riot  P — ^Certainly, 
if  assisted  hy  the  ciYil  power. 

That  is  your  opinion  P 

Lord  Tbvtsbdxv  :  You  asked  for  his 
opinion* 

OmmflM:  Did  yon  hear  any  orders  giyen 
to  Colonel  Brerdon  f — No. 

Did  yon  obserYC  how  the  mayor  was 
dresaedP— H>B  was  dressed  as  usuaL 


In  his  court  dress,  as  is  usual  upon  such 
a  solemnity  P  —  I  am  not  aware  what  is 
usual.  I  am  not  aware  that  there  was 
anything  peculiar  in  his  dress. 

bid  you  obserYe  whether  he  had  a  dress 
ooat  and  budcles  P — I  did  not  obserYe  whe- 
ther he  had  a  dress  coat  or  not. 

Did  you  obserYe  that  he  was  dressed  on 
Sunday  P — I  did  not  see  him  on  Sunday. 

Did  ^ou  see  Colonel  Brereton  on  Sun- 
day with  the  magistrates  P — I  saw  him 
enter  the  room  where  the  magistrates 
entered. 

Did  you  hear  any  couYersation  between 
him  and  the  magistrates,  or  between  him 
and  Mr.  Serjeant  IrucUoiof— No,  I  was 
not  present  at  that. 

Did  you  hear  any  persons  say  that  they 
would  not  act  without  the  military  P— No, 
I  did  not  hear  anyone  say  that. 

Or  that  they  would  not  act  with  the 
military  P— -No. 

There  were  only  three  that  remained  to 

Sotect  the  magistrates,  at  the  request  of 
r.  Serjeant  Ludlow  .^•— Yes. 

How  did  you  get  the  twentj-fiYe,  who 
afterwards  went  to  the  gaolP — A  con- 
siderable number  of  gentlraien  came  after- 
wards. 

About  how  many  P— I  should  think  ten 
or  a  doaen ;  and  we  collected  a  good  many 
as  we  went  along  the  streets. 

Were  not  as  many  collected  as  could  be 
found  P — ^Yes,  we  went  into  the  Commer- 
cial Booms. 

To  try  to  collect  a  force  P — Yes. 

Do  not  you  know  that  the  magistrates- 
likewise  sent  for  the  soldiers  to  00  to  the- 
gaol  P — I  am  not  aware  that  they  did. 

Did  you  see  auY  soldiers  at  the  gaol,, 
when  you  were  there  P — ^No,  but  I  saw 
some  go  there  after  we  were  driYen  off. 

About  how  many  P — ^About  twenty. 

Of  the  3rd  Dragoon  Guards  P— Yes. 

How  long  did  they  remain  P— I  should 
think  not  fiYe  minutes. 

Did  you  see  what  they  did,  when  they 
were  there  P — ^No,  I  saw  them  from  Bed- 
cliff  Parade,  which  is  a  considerable  dis- 
tance. 

Did  you  hear  any  cheering,  or  see  any 
waring  of  gloYcs  P-— No,  I  could  not  see 
them  at  the  gaol. 

Supposing  that  your  partY  of  twenty- 
fiYe  had  been  armed,  could  that  party 
haYe  done  anYthin|f  towards  suppressing 
the  riot  at  that  time  P— I  do  not  think 
th^  could. 

Did  you  see  a  man  wounded  with  a 
sledge-hammer  at  the  gaol  P — ^Yes,  I  did. 

Who  was  he  P— Mr.  LiUU,  the  attorney. 

One  of  your  twenty-fiYc  P — One  of  the 
twenty-fiYe. 

The  partner  of  the  under  sheriff  P — ^Yes. 

Was  not  he  Yery  seYerely  wounded  P — 
Yes,  I  thought  he  was  dead ;  I  went  to 
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piok  him  up,  and  I  was  obliged  to  put 
nim  down  asain. 

When  Alaerman  Sawige  and  Aldennan 
Hilhouee  went  to  the  gaol,  ooold  they 
have  done  more  to  Bappress  ike  riot,  than 
they  actually  did?— They  would  if  they 
had  waited  till  the  militoiy  came. 

When  was  Mr.  LitOe  struck  P-^Before 
the  arrival  of  the  military. 

You  said  that  your  party  were  driyen 
off  before  the  military  came  P — ^Yes. 

Could  you  have  stayed  with  safety  P — 
No,  but  if  we  had  not  gone  there  till  the 
miUtiury  came,  we  might  have  done  some 
ffood.  I  believe,  then,  that  we  might 
have  saved  the  gaol. 

That  is,  if  the  military  had  acted  P— If 
the  military  had  acted. 

But  if,  instead  of  acting,  they  had 
thrown  up  their  gloves  and  done  nothing, 
could  you  have  saved  the  gaolP — Cer- 
tainly not. 

Ee-ezamined  by  WUde. 

You  were  asked  how  many  remained 
with  the  magistrates ;  you  said  three ; 
were  any  more  asked  to  remain  P — ^The 
request  was  made  generally,  and  only 
three  remained. 

Was  the  request  repeated, — ^were  any 
more  asked  to  remain  r — ^No,  all  the  rest 
were  gone. 

Do  you  mean  at  the  i-equest  P — ^No,  in 
consequence  of  the  request,  only  three 
remained. 

My  question  is,  whether  any  particular 
request  was  made  to  other  individuals  to 
remain  P — No,  only  a  general  request. 

At  those  meetings,  what  appeared  to 
you  to  be  the  disposition  of  the  inhabi- 
tants P — They  were  perfectly  willing  to  act 
in  any  way  that  the  magistrates  would 
direct. 

James  Prow«e.— Examined  by  Coleridge, 

{A  surgeon  residing  at  Bristol.  I  went 
to  Queen  Square  on  Saturday,  the  day  the 
riots  began.] 

About  what  time  of  the  day  was  that  P — 
Between  twelve  and  one. 

At  that  time  were  there  any  military 
before  the  Mansion  House  ? — ^A  few. 

Was  there  a  mob  there  P — ^There  was. 

What  were  they  doing  P  —  Throwing 
stones  over  the  heads  of  the  military,  and 
some  of  them  were  before  the  military, 
battering  down  the  boards,  which  had 
been  put  up  after  the  Mansion  House  had 
been  oroken  into,  on  the  Saturday  night. 

LordTsvTBBDSN:  What  part  of  the  mili- 
tarv  were  they  P — ^The  3rd  Xhragoons. 

Coleridge :  How  lonff  did  you  stay  there 
upon  that  occasion  P— -I  stayed  there  till  a 
little  after  one,  or  about  one. 

Lord  TsNTEBDSHt  How  long  did  you 
stay  there  P— About  an  hour. 


CdUridge:  While  you  were  there,  did 
you  see  either  of  the  aldermen  oome  up 
towards  the  Mansion  House  P — I  did. 

Who  were  they  P — ^Alderman  Savage  and 
Alderman  Hilhauee. 

Which  of  the  two  P — I  believe  Mr.  George 
HUhame,  the  shorter  of  the  two. 

Were  they  recognised  by  the  mob? — 
They  were. 

Did  they  go  to  the  Mansion  House,  or 
return  P — They  went  up  near  it,  and  looked 
at  it ;  I  suppose,  to  see  what  state  it  was 
in. 

Did  they  then  go  back  P — They  returned, 
having  been  recognised. 

While  you  were  there,  did  you  hear  any- 
thing said  about  the  Bridewell,  among 
themobP-'Idid. 

What  was  it  P— There  was  a  loud  decla- 
ration coming  from  the  mob,  that  they 
were  going  to  Bridewell  to  break  it  open. 

Did  you  see,  in  point  of  fact,  apart  of 
the  mob  go  off  in  that  direction  P — ^I  did. 

Did  you,  upon  that  yourself  go  towards 
the  Bridewell  P— I  did. 

By  the  same  route  that  the  mob  did  P — 
Not  by  the  same  route. 

When  you  arrived  there,  had  the  mob 
got  to  the  Bridewell  P->They  had. 

Lord  Tbntebdbh  :  Is  it  necessary  to  go 
over  the  same  ground  so  often  P— We  have 
had  that  half-a-dozen  times. 

Coleridge :  Did  you  see  the  numbers  and 
the  character  of  the  mob  that  arrived  at 
the  Bridewell  P^I  did. 

About  what  was  their  number  P — Per- 
haps sixty  or  seventy,  men  and  boys,  and 
women  and  girls. 

Of  those,  how  many,  at  the  time  you 
arrived,  were  actually  engaged  P — ^Perhftps 
not  more  than  five  or  six ;  the  gateways 
being  narrow,  there  could  not  many  work 
at  a  time. 

Li  your  judgment,  oould  a  civil  force 
have  prevented  what  they  were  about, — 
that  mob  at  the  Bridewell  P— Certainly. 

A  civil  force  of  what  amount  p — On  Uiat 
side,  I  think  a  dozen  men  well  armed 
might  have  prevented  it,— twenty  at 
most. 

Were  you  to  and  fro  from  time  to  time, 
while  Bridewell  was  being  attacked  P — 
And  also  while  it  was  burning. 

How  long  might  it  be  from  the  time  the 
attack  commenced,  before  you  saw  any 
flames  or  smoke  P — I  think  an  hour  and  a 
half,  or  an  hour  and  a  quarter,  before  I 
saw  smoke  issue.  I  did  not  remain  the 
whole  time,  for  I  had  found  two  of  my 
sons  in  the  Square,  and  I  thought  it  right 
to  go  home  with  them. 

Li  the  course  of  the  evening,  do  you 
remember  ^oing  to  the  Bishop^s  Pal»oeP 
•^I  do,  at  night. 

About  what  time  P — ^Eleven  o'elock. 

Was  it  on  fire  P-«Jt  WB«« 
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Was  there,  at  that  time,  a  largo  assem* 
blage  of  people  P — ^Not  at  that  time. 

Do  JOTX  remember  seeing  the  Dodington 
troop  of  Yeomanry  in  College  Green? — I 
do. 

Where  were  they  drawn  upp — Opposite 
the  CathedraL 

TbBt  is  near  to  the  Bishop's  Palace  P — 
It  is. 

That  is  the  troop  commanded  by  Captain 
Codrington  f — ^It  is. 

Did  yon  see  Colonel  Brerdton  in  conver- 
sation with  Captain  CodringUm  ? — ^I  did. 

Had  they  any  magistrate  or  any  peace 
officer  with  them  P — I  saw  none. 

Abont  one  o'clock  on  Sunday  night  or 
Monday  morning  were  yon  in  Queen 
Square  P — ^I  was. 

Abont  that  time  what  was  the  number 
of  the  mob,  as  near  as  you  can  judge,  in 
Qaeen  Square  P — ^Do  you  mean  rioters  or 
the  whole  P 

First,  give  me  the  number  of  those 
engaged  in  the  riotP — ^About  three  or  four 
hun<&ed  actually  engaged, — ^that  is  going 
to  and  fro,  going  to  plunder  and  going  to 
receiye  plunder, — goin^  backwards  and 
forwards,  but  not  anything  like  that  num- 
ber actually  engaged  in  breaking  into  the 
houses. 

About  how  many  do  you  suppose  were 
actually  engaged  in  breaking  into  the 
houses,  and  setting  fire  to  themP — ^Per- 
haps a  dozen  or  two,  or  more. 

Do  you  remember,  at  that  time,  a  cry 
being  raised  that  the  soldiers  were 
coming  p — I  do  remember  it.  I  had  pre- 
yiously  apprised  many  persons  among  the 
crowd,  that  I  saw  there,  that  there  was  a 
large  troop  coming,  which  I  expected 
every  moment.  I  purposely  apprisea  them 
of  it. 

WhatvWBS  the  effect  upon  the  persons 
assembled,  of  that  cry  beine  raised  P — The 
effect  upon  that  part  of  the  assemblage, 
which  I  consider  the  mob,  was  to  cause 
them  to  run  off  immediately;  a  great 
many  of  the  mere  spectators  ran  away 
also. 

Did  you  yourself  ao  home  after  this  P — 
I  followed  some  soldiers  that  came  up,  to 
see  what  they  were  going  to  do. 

Did  you,  in  point  of  fact,  go  home  P — I 
did. 

In  your  way  home,  had  you  to  pass 
through  a  place  called  Barton  Alley  P — 
Yob. 

LnzLXDALB,  J. :  At  what  time  was  this  P 
— ^This  was  about  one  o'clock,  or  a  quarter 
to  one. 

CoUridffBt  Do  jon  remember  seeing  a 
sin-shop  broken  into?~I  did  not  see  it 
broken  into;  the  persons  had  actually 
broken  in  when  I  got  there. 

Were  there  persons  in  the  gin-shop 
plundering  ?—Than  were. 


About  how  manyr — Fifteen  or  sixteen ; 
the  proprietor  was  trying  to  appease  them 
by juving  them  with  gin. 

Did  yon  go  into  the  gin-shop  P — ^I  did. 

With  other  persons  P — With  two  or  three 
other  persons. 

Did  you  turn  them  out  P — ^We  did. 

Were  you  at  Lawford's  Q-ate  P — I  was. 

Were  you  at  the  gaol  ?— I  was. 

Were  you  at  Queen  Square  at  other 
times  than  those  I  have  asked  youP — ^I 
was. 

On  the  Sunday  P — On  the  Sunday. 

During  those  times  did  you  at  any  time 
see  any  resistance  offered  by  the  civil 
power  to  the  rioters  P — ^Not  any. 

Cross-examined  by  ScarleU, 

I  think  we  begin  at  the  Mansion  House 
usually ;  about  nine  o'clock  was  your  first 
appearance  P — ^Yes. 

When  you  went  to  the  Mansion  House 
didyou  see  the  soldiers P — I  did. 

What  were  they  doing  P— The  Dragoons 
at  that  time  were  standing  before  the 
Mansion  House,  and  the  Blues  were  riding 
backwards  and  forwards  within  the  rail- 
ings. 

Did  you  see  any  of  the  3rd  Dragoons 
drinking  or  smoking  with  the  mob  P — ^No, 
I  saw  the  Dragoons  themselves  smoking 
together.  I  saw  an  officer  of  the  Blues 
give  one  of  his  soldiers  a  cigar:  they 
seemed  to  be  quite  at  their  ease. 

Whilst  the  riot  was  going  forward  P — 
There  was  no  actual  liob  at  that  time. 

You  did  not  stay  long  at  the  Mansion 
House  P — Perhaps  an  hour  or  an  hour  and 
a  half ;  I  do  not  exactly  know  how  long. 

Did  you  hear  any  shouting  by  the  mob  p 
—I  diet 

What  did  they  shout P— "The  King," 
and  sometimes  ''  Beform,"  I  think. 

Were  the  shouts  very  general  P — ^Among 
those  persons  that  I  suppose  to  have  been 
rioters  they  were,  but  not  among  other 
persons  that  were  most  of  them  behind 
tiie  soldiers. 

Those  persons  that  were  behind  the 
soldiers  that  stood  in  the  Square,  did  they 
take  any  part  to  prevent  the  rioters — did 
you  see  any  activity  used  by  them  P — ^Not 
at  that  time :  there  were  a  ^eat  number 
of  persons  within  the  Mansion  House  as 
weu  as  myself,  who  went  to  offer  their 
services  as  I  did. 

Did  you  see  Colonel  Brereton  there  P — I 
believe  I  did  not  at  that  time. 

Did  you  see  him  at  any  period  of  that 
night,  about  the  time  that  the  14th 
Dragoons  were  attacked  by  the  mob  P — I 
did  not. 

Did  you  see  him  at  auy  time  P— Not  that 
night. 

Do  joa  recolleot  thfl  oiroumstanoeof  tha 
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14th  Dragoons  firing? — I  reooUect  that 
perfectly  well. 

When  I  say  that  night,  I  call  the  night 
till  the  daylight  in  the  morning  P  — 
Certainly. 

What  I  call  Saturday  night,  I  consider 
as  lasting  till  six  o'clock  on  Sonday  mom- 
inff.  During  that  period  did  yoa  see 
Colonel  Brereton ; — I  did  not. 

Did  yon  hear  him  say  to  the  mob,  or  to 
any  of  them,  that  they  should  not  be  fired 
on  again  P — I  did  not.  I  did  not  see  him, 
or  hear  him,  on  Saturday  night,  at  all. 

Did  yon  ever  hear  him  say  thatP — I 
ncTer  heard  him  say  so. 

Or  anything  to  that  effect  P— Or  anything 
to  that  effect. 

Or  anything  about  the  14ith  Light 
Draffoonsp — I  never  heard  him  sa^  a 
single  word  about  the  14th  Light 
Dr^^>ons. 

When  you  heard  the  mob  say,  on  the 
Sunday,  that  they  were  going  to  the 
Bridewell,  were  any  of  the  soldiers  present 
to  hear  that  P— They  were. 

How  many,  do  you  think  P— There  were, 
perhaps,  a  dbzen,  or  fourteen  or  fifteen  in 
Charlotte  Street,  and  one  part  of  that 
number  were  in  the  Square,  on  the  other 
side.  They,  of  course,  could  not  have 
heard,  but  those  in  Charlotte  Street  must 
have  heard  it. 

LiTTLEDALE,  J. :  How  many  were  there 
in  Charlotte  Street  and  the  Square  P<— I  do 
not  think  there  were  more  than  fourteen 
or  fifteen  altogether. 

How  many  in  Charlotte  Street  P — Per- 
haps eiffht  or  ten. 

Bcartstt:  Were  they  on  horsebaokP— 
They  wore. 

Was  there  any  officer  with  themP — I 
think  not;  only  a  sergeant. 

Did  you  go  immediately  to  the  Bride- 
urellP— As  soon  as  the  mob  went  I  also 
went,  but  I  went  by  another  road.  I  went 
along  tiie  Back,  and  they  went  along  Back 
Street. 

Were  the  gates  closed  when  you  arrived  P 
— ^They  were. 

The  gates  are  usually  left  open?— By 
day. 

Could  you  tell  how  they  had  been  closed  P 
—I  suppose  by  persons  within. 

Who  were  enclosed  inside  P — I  suppose 
the  governor  and  his  attendants. 

Did  the  mob  attack  the  gate  P— They 
did. 

What  did  they  do  to  get  them  open  P— 
They  hammered  in  the  first  place. 

Had  they  hammers  with  them  P— Ham- 
mers or  bars. 

Or  both  perhaps  P— Or  both.  I  do  not 
know  that  1  actually  saw  a  hammer  at  that 
time. 

Tell  me  how  the  mob  got  throng  the 
gates  P— They  struck  the  gates,  and  in  five 


minutes  after  they  had  beaten  at  the  doors, 
I  saw  the  gates  give  way— that  is,  they 
were  partly  open. 

What  became  of  the  gatesP— I  did  not 
see  what  became  of  the  gates. 

Did  you  go  within  the  gates  P — ^Not  at 
that  time. 

Then  the  gates  had  been  shut  P— They 
had  been  shut. 

How  long  were  they  attacking  the 
gates  P — ^They  were  perhaps  eight  or  ten 
minutes  before  they  lorced  their  way  in. 

At  both  gates,  or  only  one  P — ^It  is  one 
gate  I  am  speaking  of. 

Whicli  street  was  that  towards  P—To» 
wards  the  Guildhall,  towards  the  city. 

Then  what  was  passing  at  the  other  gate^ 
I  presume,  you  do  not  xnowP — ^I  do  not 
know. 

When  they  forced  the  gate,  and  got  in^ 
you  did  not  go  with  them  P — I  did  not  go  i 
the  mob  was  increasing ;  I  thought  it  was 
time  to  go  home  with  my  children. 

The  mob  was  increasing,  was  itP — 
Certainly,  or  rather  the  spectators  were 
increasing. 

It  appears  to  me  that  all  Bristol  seemed 
to  be  spectators ;  there  was  a  vast  crowd 
of  spectators,  were  there  notp — In  some 
places,  in  the  Square  for  example. 

Were  there  men  amongst  them,  as  well 
as  women  and  children  P — Yes. 

Gbeat  numbers  of  men  P  —  In  some 
places,  but  not  there. 

You  have  stated,  that  you  went  back 
to  the  Square  the  next  morning,  and  yoit 
saw  Alderman  Sawigs  and  HUkoutB  come, 
and  they  were  recognised  by  the  mob ;  but 
you  have  not  beeen  asked  in  what  manner 
the  mob  showed  that  recognition  P — ^They^ 
hooted  them,  and  hissed  them. 

Very  much  P — Not  very  much. 

Were  their  names  mentioned  P — I  think 
not.  I  recognised  them  immediately^ 
because  I  knew  their  persons. 

At  what  time  of  the  di^  might  that  be,, 
on  Sunday  morning  P — It  was  perhaps, 
from  half-past  twelve  to  one,  when  they^ 
came  up. 

How  long  had  vou  been  there  before  p — 
I  think  about  half  an  hour ;  I  had  oome 
from  College  Green. 

What  I  want  to  know  is,  whether  yon 
happened  to  hear  Alderman  HiXhouM  i^ad 
the  Kiot  Act  that  morning  P — I  think  not ;. 
he  certainly  did  not  then. 

Did  you  see  any  soldiers  come  to  the 
Mansion  House,  whilst  you  stayed  there  P 
— I  saw  none. 


You  say  the  mob  were  throwing  stones 
over  the  soldiers'  heads  at  the  windows,, 
and  were  also  battering  the  windows,  to 
destroy  a  protection  that  had  been  put 
up  in  the  night.  Did  the  soldiers  interfere 
to  prevent  ti^em  P~  Occasionally  thay  did  ;. 
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th^  would  ride  up  and  drive  them  away, 
ana  then  retire  to  their  stations. 

At  what  hour  ia  the  morning  were  yon 
in  College  Green  P — Between  eleven  and 
twelve. 

Was  not  there  a  considerable  body  of 
men  there,  a  considerable  crowd,  whether 
yon  call  them  mob  or  spectators,  I  do  not 
care  P— Not  a  great  many. 

Did  yon  see  any  engagement  between  the 
14th  Light  Dragoons  and  the  mob  there  P 
— I  did,  or  rather  I  heard  it ;  I  saw  the 
people  throwing  at  the  military,  from 
Ck>llege  Gk-een,  to  College  Place. 

At  College  Green,  at  eleven  o'clock, 
upon  the  Sunday  P— I  should  rather  say  it 
was  between  College  Green  and  College 
Place. 

At  the  same  time  that  this  was  passing 
there  was  a  great  crowd  in  Queen  Square? 
— I  do  not  Imow  that  there  was,  I  had  not 
been  there  then. 

When  yon  did  go,  you  foimd  a  great 
crowd  ? — ^The  crowd  was  not  great. 

I  do  not  know  what  you  may  call  a  great 
crowd;  some  persons  call  500  a  great 
crowd  P — ^Altogether  there  were  not  500, 
or  anvthing  like  that  number. 

Did  yon  so  immediately  from  the  place 
where  the  14th  Light  Dragoons  were  en- 
1  with  the  mob,  to  Queen  Square  P — 


Then  at  Queen  Square  you  found  about 
five  hundred  P— Not  500,  nor  anything 
likeik 

How  many  might  there  be  engaged  with 
the  14th  P — I  do  not  know,  for  I  did  not 
get  close  enough  to  look  down  College 
Irlaoe;  I  did  not  turn  round  the  comer, 
lest  I  should  be  shot. 

You  heard  shot  then  P — I  did. 

And  you  saw  stones  and  sticks  flying  P 
—I  did. 

At  the  14th  Light  Dragoons  P— Yes. 

What  became  of  that  body  P— They 
retired. 

Who  was  with  diem  P — ^I  do  not  know.* 

Upon  your  oath,  was  not  Colonel 
BrereUm  were  P— I  suppose  he  was,  but  I 
did  not  see  him  there,  1  saw  him  after- 
wards. 

How  soon  afterwards  P— Half  an  hour. 

Where  P— At  College  Green. 

Then  he  was  not  there  when  they  were 
firing  P — ^I  suppose  he  was,  but  I  did  not 
•ee  lum  there. 

Searlstt:  1  understood  the  witness  to 
say  before  that  he  had  not  seen  Colonel 
Brereion  the  whole  of  that  dayP — ^On 
Saturday  night. 

Do  you  Imow  what  caused  the  soldiers 
to  retire  P — ^I  do  not  know  the  cause. 

Then  you  saw  Colonel  Brereion  half  an 
honr  afterwards,  what  was  he  doing 
tbereP— He  rode  up  to  his  lodffings  in 
Unity  Street— for  I  bad  been  to  dress  one 


of  the  wounded  nersons — and,  after  I  had 
dressed  him,  ana  sent  him  off  to  the  in« 
firmary.  Colonel  Brereton  rode  up. 

You  did  not  hear  him  say  anything  P — 
No,  I  was  not  near  enough  to  him. 

You  raised  a  cry  on  Sunday  night,  and 
circulated  a  report  that  the  soldiers  were 
coming  P-*I  diet,  having  seen  the  Doding- 
ton  troop. 

Did  any  soldiers  come  soon  afterwards  P 
— A  few  of  the  Dragoons  came  forward. 

How  many  do  you  think  P — ^Four  or 
five. 

What  did  they  do  when  they  came  P — 
They  did  nothing. 

Did  they  get  anything  P— I  believe  they 
did. 

What  did  they  getP— I  think  they  had 
a  bottle  of  wine  given  to  them. 

By  whomP — By  some  of  the  mob. 

And  then  wlmt  did  they  doP — They 
went  away. 

Were  they  cheered  by  the  mob  P — I  do 
not  recollect,  probably  they  were. 

Did  you  go  after  the  soloiers  P— I  did. 

Did  you  see  any  of  the  wine  drunk  P — 1 
did. 

Did  you  see  them  drinking  with  the 
mob  P— I  did. 

Wheve  did  you  see  this  P^On  the  quay, 
two  of  the  Dragoons. 

In  Roing  to  the  quay,  where  you  saw 
them  drinking  the  wine,  they  must  have 
passed  through  the  Square  P — One  part  of 
It. 

They  must  have  rode  through  the  mob  P 
—Through  the  mob. 

The  Attorney  General:  Is  it  absolutely 
necessary  that  they  should  have  gone 
through  the  mob,  to  have  got  through  the 
Souare  P— No. 

There  were  four  sides  to  the  Square, 
and  only  one  of  them  occupied  by  the 
mob  P — Only  one  side. 

Scarlett:  Did  they  ride  through  that 
one  side  P — They  did. 

Charles  Gardmer  sworn.— Examined  by 
Shepherd. 

I  believe  you  are  a  captain  of  a  mer- 
chant vessel,  and  live  at  Bristol  P — ^Yes. 

On  the  afternoon  of  Saturday,  the  29th 
of  October,  did  you  go  to  the  Mansion 
House  P— I  did. 

About  what  time  P — About  two  o'clock. 

For  what  purpose  did  you  go  there  P— 
To  offer  my  assistance  as  a  special  con- 
stable. 

Lord  TsMTEBDBV :  Had  you  been  sworn 
in  P— I  had. 

Shepherd:  About  what  time  was  it 
when  you  returned  home  at  nip;ht,  the  last 
time  when  you  left  P^I  think  it  was  about 
a  quarter  past  six. 

During  the  time  you  were  at  the  Man- 
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sion  House,  did  yoa  see  Sir  Chariea 
WethereUl^l  did. 

Did  yon  assist  him  in  escaping  from  the 
Mansion  House  P — I  did. 

I  believe  you  took  him  to  your  own 
house  P — I  did. 

About  what  timeP — ^I  think  it  was 
about  a  quarter  post  six,  or  near  about 
that  time. 

Do  you  know  how  soon  after  that  he  left 
the  town  P — ^I  should  rather  think  he  left 
Bristol  about  ten  o'clock,  or  probably 
before. 

Cross-examined  by  CaimpheU. 

Sir  Chariea  WethereU  escaped  before  the 
soldiers  came,  did  not  he  P— -He  did. 

Did  not  it  appear  to  you  that  he  was  in 
danger  of  his  life  ? — Certainly  he  was. 

Did  it  appear  to  you,  that  it  would  have 
been  practicable  for  him,  at  that  time,  to 
hare  continued  at  Bristol,  and  to  have 
held  the  gaol  delivery  P — No. 

Why  P — I  think  he  was  in  danger  of  his 
life. 

From  whom  P — The  mob. 

Dwnid  ThomoB  Maearthy. — Examined  by 
Wightman. 

[A  stationer.  My  house  is  a  dozeu 
yards  from  the  Bridewell.] 

Did  you  see  them  come  to  the  Bride- 
well?— Yes. 

Was  the  gate  next  the  Bridewell  Lane 
shut  when  thev  came  ? — It  was  not. 

Was  it  whollvopen,  or  only  partially  P — 
Wholly  open,  the  same  as  it  generaUy  is 
in  the  middle  of  the  day. 

Did  vou  see  the  attack  made  bv  the  mob 
upon  the  Bridewell  P — ^Yes,  I  did. 

Was  it  the  first  attack  P^When  they 
first  came  there  was  a  general  halt  made 
at  the  Bridewell  gates;  they  seemed  to 
be,  in  their  minds,  tenacious  of  approach- 
ing the  Bridewell ;  at  last  one  boy  goes 
from  the  rest  of  the  mob,  and  knocks  at 
the  governor's  door. 

Weil,  what  then  P— He  returned  back 
again  to  the  mob,  and  shortly  after  some 
other  person  appeared  to  come  from  a 
direct  line  with  the  top  of  the  lane,  and 
there  was  a  general  rush  into  the  inside 
of  the  place. 

Then  the  attack  took  place  P— Yes. 

Did  you  go  to  the  assistance  of  the 
governor  P—l  saw  that  the  governor 
repulsed  them  in  the  first  place  and  got 
thegates  partially  shut. 

The  gates  leadmg  to  Bridewell  Lane  P — 
Yes,  one  of  the  gates  had  been  shut  at 
that  time. 

The  bridge  end  gate  P— Yes,  the  bridge 
end  gate. 

The  governor  had  repulsed  the  mob  and 
got  the  gate  partially  shutP^Yes. 

What   happened    then  P— Seeing   that 


they  had  overpowered  him,  I  went  to  the 
hack  part  of  my  premises. 

Was  any  attack  made  upon  the  fi^^ 
that  had  been  so  partially  shutP--xe8, 
they  were  forcing  the  gates  open;  they 
were  in  the  act  of  forcing  them  open  when 
Heft. 

What  did  yon  do  P— The  back  part  of 
my  premises  runs  directly  behind  the 
Bridewell ;  I  got  on  the  top  of  the  tiles  at 
the  back  of  my  premises,  and  got  on  the 
roof  of  the  Bridewell,  and  then  I  called 
out  for  Mr.  EvanSf  the  governor. 

Did  you  see  Mr.  Evwm? — ^Mr.  Evana 
came  up  to  me. 

Did  ne  get  upon  the  roof  of  his  house? 
— ^He  has  a  small  window  leading  from 
the  roof  of  the  Bridewell. 

Did  he  make  his  escape  that  wayP*~ 
Yes,  with  his  wife. 

Did  he  desire  you  to  go  anywhere? — 
Yes,  he  requestea  I  would  call  upon  the 
magistrates  to  state  his  situation,  or  to 
come  to  his  assistance. 

How  long  had  this  occupied  from  the 
time  you  got  to  your  own  house  till  you 
were  requested  to  go  to  the  magistrates  ? 
— From  half  an  hour  to  three-quarters  cf 
an  hour,  I  should  think. 

Did  you  go  in  search  of  the  magistrates  P 
— ^I  did. 

Where  did  you  go  to  first  ?— I  went  to 
the  auildhail  first  of  all. 

Did  you  go  to  the  front  door  P — ^Yes. 

Could  you  get  inP— No,  I  could  not;  I 
found  it  shut. 

Did  you  knock? — ^Yes,  I  found  the  door 
closed,  and  I  then  went  to  where  the  wit- 
nesses generally  go  through, — ^the  side 
door. 

Was  that  open  or  shut?— It  was  pad- 
locked. 

When  you  found  you  could  not  get  in 
at  the  Guildhall,  where  did  you  go  to 
then  P — I  went  from  ^ere  to  the  Council 
House. 

Could  you  get  in  there  P— No,  I  could 
not. 

Where  did  you  go  to  then?— I  went 
with  Mr.  LwndL  in  Com  Street— he  took 
me  by  the  arm  and  inquired  of  some 
gentlemen  whether  they  Icnew  where  the 
magistrates  where,  and  they  said,  they 
believed  they  were  in  the  GuildhsJl 
chamber. 

Did  you  go  to  the  G-uildhall  chamber  P— 
Yes,  I  did. 

With  Mr.  LwieUe—YeB,  I  did. 

Could  you  get  in  there  P — I  made  appli- 
cation, or  Mr.  LtmeU  made  application  for 
the  magistrates;  he  was  demed  at  first, 
but  he  insisted  upon  going  in. 

Who  is  Mr.  LuneUf-^e  of  the  BCr. 
LuneUa  was  the  sheriff  of  Bristol  at  one 
time ;  I  do  not  know  whether  he  was  at 
that  time. 
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•Is  he  a  respeetable  man  P— -Yes,  a  mer- 
chant of  Bristol. 

Yoa  say  Mr.  LuneU  insisted  upon  going 
inP — ^Yes,  he  said  he  wished  to  see  the 
magistrates,  and  insisted  upon  going  in, 
bat  there  was  some  objeotion|maae  at  first. 

Did  you  ultimately  get  in  P-^Yes,  I  did. 

Did  yoa  find  any  of  the  magistrates 
there  P — I  met  Mr.  Alderman  Daniel, 

l^ere  was  he  P — He  was  sitting  in  the 
chair  at  the  head  of  the  table,  sitting  there 
as  senior  alderman,  I  suppose. 

Any  other  alderman  that  yoa  knew  P«- 
Mr.  Alderman  Savage  and  Mr.  Alderman 
Hilhouse ;  I  am  not  certain  whether 
Mr.  Alderman  Sawtge  was  not  there. 

Was  the  town  clerk(fl)  there  ? — He  was. 

Besides  the  magistrates  and  the  town 
clerk  you  have  mentioned,  was  there  any 
<^her  person  in  the  room  P — Yes,  several 
persons. 

Was  Mr.  Johneon  there  P— -He  was. 

He  is  a  solicitor  at  Bristol  P — He  was  a 
solicitor  there — ^he  has  since  left. 

Lord  Teniebdsn:  Did  you  deliver  the 
governor's  message  P — ^Yes,  I  did. 

WighhncM:  To  the  magistrates  as- 
sembled there  P — Yes. 

What  did  you  tell  them  P— I  stated  that 
Bridewell  was  attacked,  and  that  they 
were  in  the  act  of  releasing  or  had  re- 
leased the  prisoners,  and  they  were  going 
to  set  it  on  fire,  and  I  requested  the 
magistrates  to  come  immediately  to  the 
assistance  of  Mr.  Evans,  as  ^it  was  impos- 
sible to  protect  the  prison. 

Lord  Tentbsden  :  Was  the  mayor  there  p 
— I  did  not  see  the  mayor  there. 

Wightman:  Did  you  tell  them  how 
many  men  you  thought  would  be  suffi- 
cient P^Yes;  I  stated  that  I  thought 
twenty  men  would  protect  the  prison  and 
ten  soldiers,  and  if  they  would  give  me 
orders,  I  would  go  to  the  Square  and  get 
them. 

What  Square  did  you  mean  P— -Queen 
Sqaare. 

Did  yoa  get  any  answer  P— They  made 
me  no  reply  to  that,  and  I  pressed  upon 
them  again  the  immediate  necessity  of 
goinff  there.  I  requested  that  they  would 
not  delay,  or  in  a  short  time  the  place 
would  be  in  flames.  I  believe  the  reply 
was,  "You  say  they  have  released  the 
prisoners — pooh!  poohl  there  will  be 
nothing  more  done,"  or  words  to  that 
effect. 

Was  that  one  of  the  persons  at  the 
table  P— I  did  not  know  wno  it  was  at  the 
time. 

Scarlett  t  I  conceive  this  not  to  be 
strictly  evidence.  Your  Lordships  ob- 
serve I  have  avoided  puroosely  from 
making  objections  to  much  of  tnis  evidence. 


Oi)  Mr.  Seijeaikt  Ludlow. 


The  Attorney  General:  We  conceive  it  is 
evidence,  and  are  ready  to  maintain  it  if 
objected  to. 

Scarlett:  As  my  learned  friend  dares 
me  to  it,  I  ask,  without  argument, 
whether  it  is  evidence  P 

Lord  Tenxebdkn  :  If  you  do  not  object 
to  it,  I  do  not  see  why  we  should  exclude 
it. 

Wightman :  Did  Mr.  Johaeon  make  any 
remarks  P — Mr.  Jb&n«on  was  pressing  upon 
them  the  necessity  of  allowing  them  to 
make  use  of  fire-arms. 

Lord  T£NT£2DSN:  It  will  always  be 
remembered  when  we  come  to  sum  up. 

Wightman :  Did  you  get  any  answer  to 
thatP — Mr  Serjeant  Ludlow  stated,  that 
evei^  man  was  justified  in  using  fire-arms 
in  bis  own  defence. 

Did  Mr.  Hwnphreifs,  the  gaoler,  come  in 
at  this,  time  P — He  did. 

Did  he  make  any  communication  to  the 
magistrates  P — He  came  in,  and  stated  to 
them  that  the  prison  was  attacked,  or 
about  to  be  attacked,  and  requested  to 
know  what  he  was  to  do,  whether  he  was 
to  defend  the  prison,  or  release  the  pri- 
soners. 

Was  that  the  gaoler  P— Yes,  that  was 
the  gaoler. 

What  answer  did  he  get  to  that  P — He  did 
not  get  any  answer  for  some  time ;  he  spoke 
two  or  three  times  to  the  magistrates. 

What  answer  did  he  get  at  last  P — Mr. 
Alderman  JSHhouse,  I  think,  stated,  *'  Mr. 
Hivmphreys,  you  are  to  use  your  own  dis- 
cretion as  to  the  prison,  but  mind,  the 
magistrates  give  you  no  direction." 

Fabke,  J.:  Which  Alderman  Hilhouse 
was  it  P — I  do  not  know  the  one  from  the 
other. 

LiTTLBDALE,  J. :  Was  ho  a  tall  man,  or  a 
short  man  P — I  believe  he  was  a  tall  man. 

Wightman :  Upon  this,  did  you  make 
any  proposition  to  them  P — I  stated  I  was 
ready  to  go  with  them  anvwhere  that  they 
might  command  me,  for  the  protection  of 
the  Bridewell  or  the  prison. 

You  say  you  expressed  your  readiness 
to  go  an^here,  to  protect  the  Bridewell 
or  vdlq  prison  P — ^I  did. 

What  was  done  upon  that,  or  said  by  the 
magistrates  P — There  was  nothing  said* 
There  did  not  appear  to  be  any  action  on 
the  part  of  the  magistrates  at  this  time, 
and  Mr.  Johneon  pressed  upon  them  to  be 
allowed  the  use  of  fire-arms.  He  said,  if 
they  would  allow  him  fire-arms  be  would 
go  anywhere  with  them,  but  not  withont. 

Did  any  of  the  magistrates  propose  to 
go  eitiier  to  the  Bridewell  or  tne  prison  P 
— I  think  Mr.  Alderman  Soivage  or  Mr. 
Alderman  MithouM  stated  if  any  other 
maffistrate  would  go  with  him  he  would 
go  down  to  the  prison. 
Was  anything  said  about  going  annedP 
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—Yes,  Mr.  Johnson  stated  it»  and  I  es- 
pressed  a  wish  myself. 

Yon  say  one  of  the  aldermen  proposed 
to  go  down  to  the  ]>rison,  if  one  of  the 
others  woald  go  with  him.  Was  that  agreed 
to  P— Yes,  it  was. 

Was  anything  said  there  about  arms  P 
—  I  think  Mr.  Alderman  H%lhou$e  said 
he  would  not  allow  any  arms  to  be  used, 
that  if  they  did  he  would  not  go  with 
them. 

Did  you  go  P — ^I  did. 

What  aldermen  went  with  you  P— Mr. 
Alderman  HUhouse  and  Mr.  Alderman 
Sawige, 

Lord  Teivtebden  :  That  has  already  been 
proved. 

Wightman:  Yes,  my  Lord.  Then  you 
went  to  the  prison  P — ^Yes. 

And  I  boiieTe  you  retreated  fh>m  the 
prison  P — We  were  obliged  to  retreat. 

Where  did  you  go  to  when  you  retreated  P 
— I  immediately  got  across  the  Square  to 
the  soldiers. 

Was  that  of  your  own  head,  or  by  any 
direction  P — ^By  my  own  head. 

What  did  you  want  with  the  soldiers  P — 
I  went  there  to  see  if  I  could  not  get  them 
to  assist  the  civil  magistrates. 

Did  YOU  then  go  to  the  Guildhall  after- 
wards r— Yes,  I  did. 

Did  you  see  any  of  the  magistrates 
there  P — I  met  the  brother  of  Mr.  Alder- 
man HUhowe, 

Did  you  communicate  to  the  magistrates 
you  saw  there  what  had  taken  place  P — 
Yes,  I  did. 

Gross-examined  by  SearleU. 

You  say  you  went  to  the  soldiers  in 
Queen  Square;  how  many  did  you  find 
there  P— Only  five. 

Did  you  propose  to  them  to  go  P — Yes. 

What  did  they  say  P— They  said  they 
had  been  placed  there,  and  they  coidd  not 
move  without  orders. 

The  Bev.  Thomas  Bcherts.^^xamined  by 
The  Attorney  Oeneral, 

You  are  a  minister  of  a  Baptist  congre- 
gation at  Bristol  P — I  am. 
.  On  the  Sunday,  the  30th  of  October,  did 
vou  receive  a  notice  from  the  mayor  of  an 
mtended  meeting  P— I  did. 

To  be  read  to  your  congregation  P — It 
was. 

1  suppose  you  meet  for  service  about 
eleven  o  clock  P — It  was  handed  to  me  in 
the  pulpit,  just  before  the  dose  of  the  ser- 
vice, between  eleven  and  twelve. 

Was  it  8  written  or  printed  notice  P 

Scarlett :  Have  you  got  a  copy  of  it  P 

The  Attorney  General :  No. 

CampbeU:  We  shall  not  object  to  a  copy 
being  read. 


The  Attorney  General :  You  can  read  it, 
if  you  please.  ^ 

CamMbeU:  1  will  read  it.  "  The  magis- 
trates'*  

Lord  TBVTOBKir:  Is  that  the  paperP 

Caw^pbeU:  We  will  ask  him.  (A  paper 
was  huided  to  the  witness.) 

The  Attorney  General:  You  received  some 
notice  which  you  read  to  the  congrega- 
tion P 

CamMU:  Does  that  appear  to  be  a 
copy  of  it  P — ^No,  this  is  not  a  copy  of  it. 
The  notice  I  received  was  much  shorter 
than  that,  but  the  purport  of  it  was  to  re- 
quest  

CampbeU:  Look  at  that;  is  that  itP 

The  Attorney  General  :— 

**  The  magistrates  most  earnestly  entreat  the 
assistance  of  their  fellow-citisens  to  restore  the 
peace  of  the  city,  by  assembling  immediately,  at 
the  Guildhall. 

<*  Qoildhall,  Sunday  morning,  10  o'clock.'* 

Yes,  that  is  it.  (The  same  was  delivered 
in  and  read.) 

The  Attorney  General:  You  read  the  note 
to  your  congregation  P — I  did. 

Did  vou  go  to  the  Guildhall  P — I  went  to 
the  Guildhall  immediately  after  the  service. 

Did  you  find  the  front  door  open,  or 
bow  P— The  large  door  of  the  Guildhall 
— ^the  main  entrance — was  closed. 

Did  you  enter  the  Guildhall  through 
what  is  called  the  Guildhall  chamber  P— 
No,  I  did  not ;  I  passed  under  an  adjacent 
passage,  which  led  me  to  the  door  of  the 
magistiates'  room. 

When  you  entered  the  magistrates* 
room,  did  you  find  the  magistrates  there  f 
—I  did. 

Was  the  mayor  there  P — ^He  was. 

And  many  other  magistrates  P  —  And 
many  other  magistrates. 

And  the  town  clerk  P — ^Yes. 

Was  any  gentleman  presiding  as  chair- 
man P — The  mayor. 

Were  there  any  militaiy  men  there  ? — 
Two. 

How  long  do  you  think  the  military 
men  remained  alter  you  entered  P — Not 
three  minutes,  or  not  more  than  ^ree; 
they  were  just  closing  a  conversation,  and 
thev  went  out  of  the  room  nearly  as  soon 
as  I  entered  it. 

Did  you  address  the  mayor  P — 1  did. 

Was  it  in  consequence  of  saying  any- 
thing to  you,  or  did  you  first  speak  P — 
Being  on  terms  of  friendship  with  the 
mayor,  he  shook  hands  with  me,  and  asked 
me  how  I.  did.  I  then  said  I  had  some- 
thing to  propose  for  his  consideration  and 
that  of  the  magistrates. 

Did  you  tell  him  what  it  was? — ^I  said, 
from  a  long  residence  in  the  city  of  Bristol* 
and  almost  a  perpetual  association  with 
all  the  haunts  of  miseiy  round  the  city, 
I  knew  a  great  many  of  the  lower  orders 
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of  society,  and  I  beliered  was  known  to 
tbern,  and,  if  he  pleased,  I  wonld  ffo  down 
to  the  Square  ana  obeeire  the  era&  of  the 
mob,  and  if  anyihinff  oould  be  done  by 
peraiiasion,  to  peranaae  them  to  retire. 

What  answer  was  made  to  that?— The 
mi^or  made  the  proposal  to  the  magis- 
tratee  in  the  room. 

Did  yon  renuun  whilst  th^  consulted 
npon  it? — I  was  requested  by  the  sheriff, 
Mr.  Brnigottah,  to  retire. 

Did  you  do  so?— Yes,  I  did. 

To  what  place  did  you  retire?— To  the 
a^^sent  passage. 

Did  you  find  any  persons  there? — 
JCanT. 

Inhabitants  of  Bristol  P  —  Yes,  inhabi- 
tants of  Bristol. 

Did  they  appear  to  you  to  be  respectable 
persons  ?— Very. 

Did  others  arrive  while  you  were  waiting 
there  P— Several. 

Were  you  recalled  to  the  room  ? — T  was. 

Did  anybody  there  address  youP — ^The 
mayor. 

What  did  he  say  P— He  said  the  magis- 
tratee  had  accepted  my  offer. 

Do  you  happen  to  remember  whether 
the  town  clerk  said  anything  at  that  time  P 
—I  did  not  hear  him  say  anything. 

Did  you  say  anything  to  the  mayor  upon 
his  saying  your  proposal  was  accepted  P — 
I  said,  I  thought  it  not  a  trifling  thing  to 
go  down  alone  in  the  face  of  an  mfhriated 
mob,  and  I  should  be  glad  if  some  of  the 
gentlemen,  one  or  two,  iprould  accompany 
me. 

Was  anything  said  in  answer  to  that  P — 
The  mayor  immediately  walked  out  of  the 
room  on  the  landing  place,  on  which  many 
gentlemen  were  assembled.  He  addressed 
them  and  informed  them  of  the  proposal  I 
had  made,  and  of  the  offbr  being  accepted 
by  the  magistrates,  but  that  I  wished 
some  gentlemen  to  accompany  me,  and  he 
hoped  there  would  be  some  friends  to  go 
with  me. 

Did  some  of  the  gentlemen  there  agree 
to  go  with  you  P— A  Lieutenant  Watt,  of  the 
lUiTjr,  and  Mr.  George  Proiheroe^  the  ex- 
sheriff,  and,  I  believe,  Mr.  Samuel  War* 
ing{a) ;  there  might  be  others,  but  I  recog- 
nised those  three. 

Are  you  certain  of  those  three  P — ^Yes,  I 


Did  they  accompany  you  to  the  Square  P 
— ^Yes,  they  did. 

In  what  state  did  you  find  the  Mansion 
House  P — In  a  very  dilapidated  state. 

The  windows  and  doors  nearly  all 
broken  P — Yes,  and  many  of  the  windows 
boarded  up  afiresh  on  the  outside. 

And  some  of  those  boards  apparently 
lorn  down  P— Yes. 


(a)  See  above,  p.  80. 


Was  there  any  mob  near  the  place  P— A 
yery  large  mob. 

Were  there  any  soldiers  there  P — ^Yes. 

The  Guards,  I  believe,  in  red  uniform  P 
— ^Yes,  the  Dragoon  Guards. 

Were  they  dravm  up  P — They  were  in 
front  of  the  Mansion  House. 

What  appeared  to  you  to  be  the  con* 
dition  of  the  mob  generally  speiJdng  P — 
They  appeared  to  be  divided  into  two 
classes,  the  one  actually  riotous  and  attacks 
ing  the  boards  that  were  erected  for  the 
defence  of  the  windows,  and  those  appeared 
to  be  much  intoxicated,  and  the  other 
part  of  the  mob,  from  their  appearance, 
ap])eared  to  be  about  the  same  grade  of 
society,  but  they  were  laughing  and  cheer- 
inff  at  witnessing  the  attacks  of  the  others. 

Did  they  appear  to  be  sober  generally, 
that  class  P— Some  of  them. 

Did  you  observe  whether  there  were  auy 
bjjr-standers  besides  either  of  those  divi- 
sions of  the  mob  P — Many. 

Did  you  find  an  officer  with  the  men  P — 
Yes. 

Did  you  apply  to  him  to  get  a  way  for 
you  through  the  mobP— I  went  to  him, 
and  ixiformed  him  I  was  there  with  the 
knowledge  of  the  magistrates,  and  I  would 
esteem  it  a  favour  if  he  would  make  a 
way  through  the  mob,  so  that  I  might 
reach  a  low  wall  opposite  the  house,  that 
I  might  have  a  distinct  survey  of  the  mob, 
and,  if  possible,  speak  to  them. 

I  mean  a  r^mental  officer  P — ^Yes,  a 
re^mental  officer. 

Do  you  know  who  it  was  P— No,  I  did 
not,  nor  have  I  known  since. 

Did  he  clear  the  way  for  you  at  all  P— 
He  refused. 

Did  he  assign  any  reason  P — He  said,  he 
thought  it  perfectly  useless,  that  the  mob 
were  perfectly  hsi^mless,  and  that  they 
were  on  the  best  terms  with  the  military. 

Did  you  reach  that  part  of  the  low  wall  P 
— ^No,  i  could  not. 

Did  you  get  some  situation  P — I  entered 
a  house,  the  owner  of  which  kindly  accom- 
modated me  with  a  first-floor  window. 

Did  von  make  any  attempt  to  address 
the  mob  P — It  was  impossible. 

From  the  noise  P — From  the  noise.  I 
think  it  right  to  say— just  at  this  time  Mr. 
John  LuneU^  a  highly  respectable  man, 
the  ex-sheriff,  he  was  with  me  at  the  time 
I  was  in  this  one-pair  of  stair  room. 

You  had  an  opportunity  of  seeinff  the 
kind  of  people  assembled  P — ^Yes,  ftilly. 

For  some  time  P  — Yes,  for  nearly  an 
hour. 

Were  voumolested  yourself  P— Not  atalL 

Was  the  same  kind  of  conduct  observed 
by  the  people  you  have  now  described  P-* 
Till  nearly  the  close  of  the  time,  when  a 
great  number  of  them  had  left  that  scene 
to  go  to  the  Bridewell. 
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At  the  end  of  the  time  joa  hove  men- 
tioned did  yon  go  back  to  the  Gnildhall  F 
—I  did. 

Did  yon  find  the  mayor  and  other  alder- 
men there  P — I  did. 

Did  any  other  person  oome  into  the 
room  at  the  same  time  yon  ctidP — Mr. 
J(^  LwieU,  who  aooompanied  me  ftt>m 
the  Square. 

I  mean  any  other  penon  with  the  news 
about  the  Bridewell  P— No  ;  that  person 
came  in  after  I  had  been  in  the  room  eome 
time. 

Was  it  after  yon  made  yonr  report  P-^- 
Yes. 

Did  you  report  what  had  happened  to 
yon  P— 1  reported  what  I  had  seen  in  the 
Square. 

And  what  the  officer  had  said,  perhaps  P 
—Yes. 

Did  yon  tell  them  what  sort  of  persons 
yon  had  seen  there  P — They  inquired  re- 
specting the  mob,  and  I  said  they  did  not 
consist  of  working  men,  mechanics,  or 
artizans,  or  even  working  porters,  bat 
that  they  appeared  to  be  of  the  grade  of 
the  shovel  and  niokaxe,  or  men  that  work 
in  canals,  and  aig  out  the]  foandations  of 
houses,  and  such  kind  of  work. 

Was  any  question  put  to  you  npon  your 
making  that  report  P — A  question  was  put 
to  me,  did  anything  strike  me  as  necessaiy 
to  be  done  or  that  could  be  done. 

What  did  you  say  to  that  P— I  said,  I 
thought  it  was  necessary  to  make  a  sepa- 
ration between  the  mob  and  the  object  of 
attraction,  which  was  then  the  dilapitated 
state  of  the  Mansion  House,— that  the 
military  might  be  employed  to  drive  the 
mob  out  of  the  Square,  and  more  military 
to  be  stationed  across  the  various  avenues 
into  the  Square,  so  as  to  prevent  any  in- 
gress or  egress,  and  by  that  means  I 
thought  no  more  injury  would  ensue  in 
the  Square. 

I  do  not  know  whether  you  said  any- 
thing about  the  prisoners  P — I  said,  what 
prisoners  were  taken  might  be  brought 
mto  the  Square,  where  they  would  remain 
in  safe  custody,  if  there  was  neither  in- 
gress or  egress. 

Anvthinff  else  P — ^Do  you  mean  whether 
I  said  anything  else  P 

After  ihat  did  you  say  anything  else  p — 
I  have  no  recollection  that  1  did. 

What  was  said  respecting  your  sugges- 
tion P — ^Mr.  Alderman  Oeorge  thought  the 
advice  injudicious. 

In  what  respect  P — Because  he  thoaght 
that  the  mob  would  be  driven  on   the 

a  nay,  that  tiiey  would  put  out  or  cut  ofi* 
tie  gaslights,  and  very  probably  set  fire 
to  the  shipping. 

Was  any  other  objection  made  to  your 
plan  P — I  do  not  recollect  any  other* 


It  WM  not  adopted  P— No. 

Do  yon  remember  any  remark  about 
the  river  beinff  near  the  quay  P — ^In  repb' 
to  the  remark  I  have  just  repeated,  I  said, 
when  it  was  said  that  they  would  be 
plaoed  on  the  (juay,  and  oonaequently  en- 
dttnger  the  shipping,  I  said,  I  thought 
that  they  would  be  more  easily  driven  into 
the  river. 

.  Did  you  leave  the  room  soon  after  that  P 
— ^Not  very  soon. 

How  soon,  do  you  think  P — ^Perhape  in 
ten  minutes. 

Had  you  seen  the  town  clerk  there,  on 
both  oocasumsP  —  Yes,  I  had,  on  both 
occasions. 

Beforeyou  left  the  room,  did  you  hearthe 
town  clerk  (a)  say  anything  P — He  seemed 
to  complain  that  there  had  been  much 
deliberation  used,  during  the  course  of  the 
forenoon,  and  nothing  conclusive  adopted ; 
that  it  was  then  an  advanced  period  of  the 
day,  three  or  half-past  three,  and  he  said, 
^*  Nothine  is  done,  and  in  an  hour  and  a 
half,  or  a  little  more,  it  will  be  dark,  and 
I  think  it  is  now  high  time  to  take  care  of 
ourselves." 

You  say  you  left  in  about  ten  minutes 
from  the  time  I  have  mentioned ;  did  you 
go  to  the  Bridewell  P — ^I  went  firom  the 
G-aildhall ;  tidings  were  brought  into  the 
room,  whilst  I  was  there,  that  the  Bride- 
well was  on  fire. 

Did  you  go  to  see  whether  it  was  so  P-— 
And  from  the  room  Mr.  LwneU  and  my- 
self* the  ex-sherifi*  I  have  just  mentioned, 
went  in  company  down  to  the  BrideweU, 
to  see  whether  it  was  so. 

You  found  that  it  was  so  P — ^Yes,  it  was 
so. 

Mr.  LwndLyl  believe,  returned  to  the 
Guildhall,  and  von  went  home  P — ^Yes,  Mr. 
LuneiU  returned  to  the  Guildhall,  and  I 
went  home. 

Gross-examined  by  ScarleU. 

At  the  time  you  described  your  first 
going  to  the  Guildhall,  I  think  you  aay 
two  military  officers  quitted  P — ^Yes. 

Did  you  hear  any  part  of  the  conversa- 
tion P— Not  a  word. 

Did  you  know  either  of  themp — ^Not  at 
that  time,  but  since,  I  ascertained  that 
one  was  Colonel  Brereton;  I  ascertained 
it  was  Colonel  Brereton  by  seeing  him 
make  the  charge  on  Monday  morning,  at 
the  head  of  the  Dragoons ;  and  I  saw  him 
at  the  court-martial,  on  his  trial. 

The  other  you  did  not  know  P — ^No. 

In  the  proposal  you  say  you  made  to  the 
mayor,  tnat  was  aocepted,  was  it  your 
intention  to  have  informed  the  mob  you 
were  addressing,  that  you  had  come  by 
the  direction  of  the  ma^strates,  or,  to  use 


(a)  Mr.  Seijeaat  Ludlow. 
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your  owninflaenoeP— ^Willjon  jiutiepeftt 
thfttP 

Was  it  a  part  of  jour  proposal  to  infarm 
them,  that  joa  oame  by  the  direction  of 
the  magistrates,  or  to  nse  jonr  own  per- 
sonal influence,  as  a  person  respected  F — 
To  nse  my  own  personal  influence. 

When  yon  told  the  officer  yon  came  by 
the  direction  of  the  magistrates,  it  was  a 
priyate  oommnnication  to  the  officer  P — 
xes,  in  order  to  procure  an  easy  access  to 
theplace. 

Had  you  been  at  all,  before  that  time, 
aware  of  the  expressions  of  resentment 
and  Tiolence,  th&t  the  mob  had  used 
towards  the  magistrates  p — ^No,  I  had  not. 
I  had  not  been  mingled  up  with  it,  in  any 
way  whatever.  I  left  the  city  on  the 
Saturday,  early,  the  day  that  Sir  Charles 
Weik&reU  came  in,  and  I  neither  saw  nor 
heiffd  anything  of  it,  till  I  receiyed  that 
note  from  the  mayor,  on  the  Sunday, 
before  I  left  my  pulpit. 

I  will  ask  you  one  question ;  from  what 
you  saw  from  the  time  you  first  saw  the 
mob,  till  you  quitted  the  scene,  did  it 
appear  to  you  that  the  magistrates  re- 
oeiTod  proper  aid,  either  from  the  military 
or  the  civil  power  P — 1  had  not  an  oppor- 
tunity of  witnessing  what  aid  the  mili- 
tary rendered,  or  would  have  rendered.  I 
was  certainly  strongly  impressed  with 
the  apparent  apath}»  that  was  manifest 
tfaranghont  the  whole  city,  while  there 
was  such  staring  danger  in  the  face. 

Are  you  aware  of  any  means  the  magis- 
trates might  have  adopted  to  have  subdued 
that  apathy,  and  to  have  induced  the 
inhabitants  to  come  forward  and  assist 
them,  are  you  aware  of  any  means  they 
left  untried  P—The  advice  1  gave  to  the 
magistrates,  on  my  return  from  the  Square, 
I  felt  fully  satisfied,  at  that  moment,  would 
bare  been  efficient ;  but,  at  the  same  time, 
I  haye  fully  satisfied  myself,  since  that 
period,  Uiat  it  was  out  of  their  power  to 
nave  adopted  it. 

You  are  fully  satisfied  that  the  advice 
would  have  becoi  efficient,  if  followed,  but 
that  it  was  out  of  their  power  to  have 
adopted  it  P-~Yes,  in  the  way  that  I  recom- 
mended, by  the  military. 

Did  vou  see  military  enough  in  the  town, 
to  enable  them  to  adopt  itP — ^Will  you 
allow  me.  Sir  James ^  to  say,  in  justice  to 
myself,  that  the  advice  I  gave  to  the 
magistrates  as  to  the  military,  was  under 
tlie  impression  that  the  14th  Light  Dra- 
goons were  still  in  the  city. 

You  were  not  aware,  at  that  time,  that 
they  had  been  sent  awayP — I  was  not; 
indeed  I  had  not  been  acquainted  with 
any  of  the  prior  proceedings. 

After  your  return  to  the  magistrates,  to 
the  Ghnldhall,  when  you  stated  what  had 
passed,  did  any  militaiy  officer  come ;  did 


Golcnel  JBtvrefen  come  there  again  P--I 
did  not  see  him. 

Were  jou  there  when  Mr.  Serjeant  litci- 
low  addressed  the  persons  assembled 
respecting  the  militaiy  P — 1  have  no  recol- 
lection of  it. 

You  say,  when  you  were  in  the  Square, 
after  vou  had  been  there  about  an  hour,  a 
considerable  number  went  off  towards  tlie 
Bridewell  P— Yes. 

Did  you  know  at  that  time,  they  were 
going  to  the  Bridewell,  or  is  it  what  you 
learnt  afterwards  P  —  I  heard  a  shout, 
"  Bridewell,  Bridewell." 

Can  you  form  any  judgment  of  the 
number  that  went  P— All  the  men  engaged 
actively  in  assailing  the  Mansion  House, 
in  this  dilapidated  state,  went  away  as 
soon  as  the  cry  was  set  up,  *'  Bridewell, 
Bridewell,"  and  the  similar  grade  of 
society  unoccupied  followed  them. 

All  the  active  men  had  gone  away  before 
you  heard  the  cryP — ^Yes,  and  a  space 
being  made  by  the  removal  of  the  active 
men,  was  the  cause  of  the  shout  set  up, 
*•  Bridewell.  BrideweU." 

And,  probably,  some  of  the  spectators  p 
— ^It  is  not  at  all  unlikely. 

You  saw  the  Bridewell  in  flames ;  after- 
wards, did  you  make  any  stay  there  P — 1 
did  not  see  the  prison  in  flames.  I  saw  a 
great  cloud  of  emoke  issuing  from  the 
front  door,  apparently  from  straw  and 
other  light  combustibles,  newly  kindled, 
but  I  did  not  see  any  flames. 

Did  you  see  any  number  of  people  ^— 
The  mob  was  dense,  so  much  no,  that  Mr. 
LwmXL  and  myself,  after  making  penetra- 
tion a  small  way  through  them,  said  to 
each  other,  it  was  impossible  to  get 
through,  and  we  made  up  our  minds  to 
retire;  our  object  was  to  get  into  the 
Bridewell. 

You  went  immediately  to  that  place 
from  the  Guildhall  P— Yes. 

From  what  you  saw  of  that  dense  mob, 
do  you  believe  it  would  have  been  possible 
for  the  magistrates,  unaided  by  a  military 
force,  or  a  Large  body  of  the  civil  force,  to 
penetrate  that  mob  P— The  mob  consisted 
partly  of  riotous,  and  partly  of  unoffending 
persons,  brought  there  entirely  under  the 
mfluence  of  curiosity.  I  am  not  aware 
that,  had  I  been  a  magistrate,  and  observed 
it,  I  should  have  been  of  opinion  that 
the  military  was  necessary  to  disperse  it; 
for  though  the  mob  was  dense,  it  was 
confined  m  a  small  space  on  the  pavement, 
about  four  yards  wide,  and  I  am  of  opinion, 
that  a  strong  police  force^  and  a  strong 
posss  eamitaius,  might  have  put  them 
down.  What  the  mob  was  inside  of  the 
prison,  or  what  arms,  or  what  implements 
they  had  got,  I  had  no  means  of  knowing. 

From  what  you  have  stated,  was  it  m 
the  power  of  the  magistrates,  on  the  Son- 
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^7$  to  get  Buoh  a  poue  camUahu  P — ^I  «m 
not  aware  whether  the  magistuktea  iMoed 
oat  any  order  to  that  end;  there  is  only 
one  thing  I  can  folly  state,  that  in  goine 
from  the  Bqnare  to  the  Guildhall,  I  passed 
the  Commercial  Booms,  and  I  looked  into 
those  rooms,  and  being  fully  acquainted 
with  the  rooms  and  the  nature  of  the 
assemblies  tnere,  1  never  saw  the  commer- 
cial rooms  more  full  of  respectable  men, 
at  any  exchange  time,  than  I  saw  on  the 
Sunday,  at  the  time  I  passed  by  to  go  to 
the  Square. 

Were  yon  there  when  any  of  the  alder- 
men went  to  these  CommercialBooms,  to 
entreat  the  gentlemen  to  comeP — ^I  was 
not  there ;  I  heard  the  &ct8  stated ;  I  was 
not  in  the  room  ;  I  merely  looked  in  as  I 
passed  br. 

I  am  desired  to  ask  you : — You  say  that 
Mr.  Serjeant  Ludlow  said,  they  had  been 
deliberating  a  long  while,  and  nothing  was 
resolved  upon,  and  it  is  time  we  should 
take  care  of  ourselves,  as  it  would  soon  be 
dark  P— Yes,  it  would  be  dark  in  an  hour 
and  a  halfs  time,  and  it  was  necessaiy  to 
take  care  of  themselves. 

That  was  all  yo.i  heard  P— Yes. 

Was  Bristol  very  full  of  ships  at  that 
time  P  was  the  harbour  very  full  of  ships  P 
— ^Yes,  I  think  it  was. 

The  canal  incloses  a  great  part  of  the 
townP — Yes,  it  does;  there  were  many 
West  Indiamen  which  had  not  sailed. 

I$aac  Cooke. — Examined  by  The  SolieUar 
OeneraZ. 

On  Sunday  morning  did  you  receive 
any  notice  or  intimation  of  a  meeting  of 
the  magistrates  and  inhabitants,  to  be  held 
at  the  Guildhall  P— My  eldest  son  came 
home,  a  little  before  twelve,  and  told  me 
that  a  meeting  of  magistrates  was  to  bo 
held  at  half-past  three,  and  that  they  re- 
quested the  gentlemen  of  the  city  to 
attend. 

Did  YOU  attend  at  the  Guildhall,  and  at 
what  time  did  you  arrive  there  P — I  arrived 
there  exactly  at  thirty-five  minutes  after 
three,— exactly. 

Did  you  go  alone  or  in  company  with 
any  other  person  P — I  took  with  me  my 
oldest  son,  out  he  went  round  to  get  some 
other  gentlemen,  and  I  went  with  a  friend 
of  mine,  a  Mr.  Mea/rs.  It  was  very  wet, 
and  we  went  in  a  fl v  together. 

When  you  arri  vea  did  you  find  any  other 
persons  there  assembled  r— There  was  not 
any  one  at  all.  I  first  went  into  the  small 
room,  St.  Q«orge*s  Chapel,  and  there  was 
no  one  there  then,  but  immediately  after- 
wards two  of  the  magistrates  came  in  and 
two  or  three  of  the  other  gentlemen. 

Did  the  number  of  persons  after  you 
arrived  there  increase  P — We  a^oumed 
immediately  from  Stj.  Greorge's  Chapel  to 


the  Ouildhall.  and  in  a  vvry  few  minutes 
afterwards  the  number  of  persons  increased 
considerably. 

LordTsKTBRDSBr:  Was  the  mayor  there  F 
— ^Not  St  first, — ^he  came  in  in  a  few 
minutes  afterwards. 

Solicitor  OeneraX :  How  soon  after  your 
arrival  there,  did  you  first  see  ai^  of  the 
magistrates  P—At  St.  George's  (Jhi^l  I 
saw  two  almost  immediately,  and  at  the 
GhiildhaU  some  of  the  magistrates  imme- 
diately came  in.  They  came  in  before  the 
mayor. 

Did  any  communication  take  place 
between  yourself  and  the  magistrates  you 
first  saw,  before  the  arrival  of  the  mayor  P 
— ^Yes,  I  stated  to  these  magistrates,-* 

SearUti:  I  beg  to  object  to  this  evi- 
dence ;  the  mayor  was  not  there. 

AUamey  Oeneral :  He  is  at  the  Guildhall 
at  the  place  where  he  is  summoned  by  the 
mayor,  and  he  meets  the  other  magistrates : 
this  is  a  part  of  the  Guildhall,  and  he  pro. 
oeeds  to  get  such  information  as  he  could 
from  the  other  magistrates. 

Lord  Tbmtebdbn  :  He  makes  some  state- 
ment of  his  own  to  other  justices,  in  the 
absence  of  the  mayor,  if  I  understand  it. 

ScUdtor  Oenerai:  I  have  no  wish  to 
press  the  question.  The  mayor  oomes 
immediately  afterwards.  Did  the  mayor 
afterwards  come  to  the  GuHdhiJlP — ^He 
did.  « 

Lord  Tentbbdsk:  He  says  the  mayor 
came. 

Solicitor  Oenerai :  After  the  mayor  came 
did  any  communication  take  place  between 
you  and  the  mayor,  or  the  other  aldermen 
present,  in  the  presence  of  the  mayor  P — 
The  mayor,  in  taking  the  chair  at  the 
meeting,  opened  the  business  of  the  meet- 
ing by  stating  great  regret  at  having  to 
summon  his  fellow-citizens  upon  such  an 
occasion ;  that  the  mob  had  been  in  pos- 
session of  the  city  a  considerable  time; 
that  they  were  then  in  the  act  of  burning 
down  the  Bridewell ;  that  they  were  sup- 
plied with  weapons,  sledge-hammers, 
crow-bars,  and  other  weapons  of  that 
description,  and  that  it  was  quite  uncer- 
tain how  soon  they  miffht  come  to  the  very 
Slace  where  we  were  then  assembled,  ana 
estroy  that  also. 

Upon  that  did  you  make  any  observation 
to  the  mayor  P — ^Yes,  I  did. 

State  what  it  wasP — I  inquired  of  the 
mayor, — 

rA&KE,  J. :  Was  that  all  that  the  mavor 
said  at  that  time  P— Yes ;  I  then  inquired  of 
the  mayor  what  plan  he  proposed  to  the 
meeting ;  he  rephed,  he  had  none.  I  then 
remarked  I  thought  it  a  very  extraordinary 
circumstance  that  he,  as  the  chief  ma^pa- 
trate  of  the  city,  in  whom  the  preservation 
of  the  peace  of  the  city,  in  a  most  peculiar 
manner  was  reposea,  should  suffer  the 
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mob  to  pierail  so  long  in  the  city,  and 
tlien  to  oall  the  citisens  together,  and 
inform  them  that  he  had  no  plan  of  ope- 
ration to  sabmit  to  their  conaideration.  I 
think  it  was  at  that  moment  that  Mr. 
Serjeant  Ludlow  rose,  who  was  sitting 
immediately  nnder  the  mayor,  and  said, 
"  With  yoor  permission  I  will  answer  Mr. 
Cooke"  Mr.  Serjeant  Ludlow  then  said, 
after  referring  to  politics,  and  making 
some  reference  to  politics,  with  which 
we  had  nothing  to  do,  that  every  man 
most  act  on  his  own  discretion,  and  upon 
his  own  individnal  responsibility.  This 
excited  some  feeling  of  surprise  in  my  own 
mind,  and  in  themmd^  of  tnose  gentlemen 
immeidiately  about  me. 

8o€yrUU :  Yon  cannot  tell  the  feelings  in 
minds  of  other  perrons  P — Only  by  uieir 
expressions.  I  immediately  tmmea  round 
to  the  gentlemen  about  me,  and  said, 
'*  There  seems  to  be  no  other  mode  than 
that  of  going  out  ourselves,  and  seeing 
what  can  be  done." 

Solicitor  General :  Allow  me  to  ask  you 
whether,  at  that  time,  anything  had  been 
said  that  could  lead  to  a  supposed  differ- 
ence of  political  opinions  P—-iTot  a  word. 
I  was  the  only  person  who  had  spoken  at 
the  meeting,  and  not  a  syllable  had  been 
said  upon  political  subjects  by  me,  or  by 
anyone  at  all. 

What  further  took  place  P— The  gentle- 
men about  me  quite  concurred  in  opinion 
with  me,  that  it  would  be  a  better  plsji  to 
^  out ;  and  I  then  stated  to  the  mayor, 
if  he  would  allow  eight  or  ten  of  the 
military  who  were  then  parading  up  and 
down  the  street,  to  go  with  us,  to  coyer 
ns  in  case  of  any  attack,  as  we  had  no 
weapons  of  defence,  that  we  would  go  out, 
4Uid  see  if  we  could  not  quell  the  riot,  and 
flei  rid  of  the  mob.  The  mayor  replied, 
uuA  he  had  no  power  over  the  military. 

Was  any  military  person  then  present? 
— I  then  inquired  who  ^possessed  the 
power  over  the  military.  He  replied,  the 
military  commander,  of  course.  I  then 
asked  him  if  that  military  commander  was 
in  court 

Was  present  at  the  Guildhall,  you  mean  P 
— Yes,  and  he  replied  that  he  was.  I  then 
expressed  my  surprise  that  the  mayor 
should  have  omitted  to  get,  at  that  meet- 
ing, the  presence  of  so  essential  a  person 
as  the  military  commander  himself,  and 
I  thought  there  was  great  want  of  attention 
to  what  was  necessary,  to  carry  any  plan 
into  effect  that  might  be  proposed.  The 
mayor  said  he  would  immediately  send 
for  Colonel  Brereton,  the  commanding 
oMoer,  which  he  did.  Upon  Colonel 
Brereion's  arrival  he  was  taken  into  the 
magistrate's  parlour  by  the  magistrates, 
I  believe,  and  we  were  kept  waiting  a 
quarter  of  an  hour  or   twenty  minutes 
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outside.  Upon  the  door  being  opened 
Colonel  Br&reton  came  out .  I  was  close  to 
the  door,  and  I  inquired  what  was  the 
result.  Were  we  to  have  those  men  or  not  P 
and  the  answer  was,  that  Colonel  Brereion 
said,  the  men  were  too  tired ;  they  could 
not  go  with  us.  I  then  remarked,  "  I  see 
the  city  is  given  up  to  destruction." 

After  this  were  you  again  called  into  the 
magistrate's  room,  or  did  the  mayor  or 
any  of  the  magistrates  communicate  to 
you  fttrther  upon  the  object  of  the  meet- 
mgP — ^I  believe  not.  I  believe  between 
the  sending  for  Colonel  Brereton  and  his 
arrival,  we  were  in  communication  with 
them ;  but  after  he  came  out  I  never  saw 
or  heard  from  the  magistrates. 

Was  there  any  plan  proposed  in  your 
hearing  by  the  mayor  ana  the  magistrates  P 
— ^Nothing  whatever. 

Were  any  directions  given  P — Ko,  except 
what  I  have  stated  that  every  man  was  to 
act  on  his  own  responsibility. 

During  the  period  you  have  been  speak- 
ing of,  how  many  persons  do  you  conceive 
were  present  P — ^By  casting  my  eye  round 
the  hall  it  struck  me  there  were  200 
persons  in  the  hall,  as  nearly  as  I  could 
tell. 

Do  you  mean  that  it  was  the  same 
parties  throughout,  or  a  succession  of  per* 
sons  P — ^Other  persons  came  in ;  when  the 
mayor  took  the  chair  there  were  not  200 
persons. 

From  what  you  observed  of  the  conduct 
and  the  manner  of  tho&e  persons  who 
were  present,  did  you  see  any  indisposi- 
tion on  their  part  to  assist  the  magistrates 
of  the  cityP — Quite  the  reverse.  It  was 
their  anxious  desire  to  do  anything.  There 
were  some  of  the  very  best  men  in  the  city 
there.  I  do  not  hesitate  to  say  that  somQ 
of  the  Yory  best  men  were  there. 

I  presume  you  mean  to  state  of  all 
parties  P  —  Yes,  of  all  parties,  and  men 
who  would  hai^e  done  their  duty ;  that  is 
my  feeling,  I  have  no  hesitation  in  stating 
it. 

Was  any  dissatisfaction  expressed  by 
persons  then  present,  nt  the  ma^trates 
not  proposing  any  plan,  or  givmg  any 
directions  P — ^A  great  deal  was  said  by  the 
gentlemen  around  me,  certainly ;  complain- 
ing certainly,  and  expressing  an  opmion, 
that  we  were  not  protected  as  we  ought 
to  be. 

Did  that  meeting  then  separate  P— Upon 
this  communication  being  made,  two  or 
three  of  thegentlemen  immediately  about 
me  said,  "We  have  nothing  to  do  but  to 
lAke  care  of  ourselves,  and  properties,  and 
families;"  but  some  of  them  said,  I  do 
not  know  who  it  was,  ''Let  us  go  to  the 
Council  House  and  see  if  something  cannot 
be  done  there." 

By  this  sort   of  adjournment   to    the 
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Conncil  House,  do  yon  mean  that  any 
future  time  was  fixed  P— No,  ingtanter. 

Did  you  then  go  to  the  Council  House  P 
—We  did,  a  large  body  of  us. 

"Was  the  mayor  there  P  —  I  saw  no 
magistrate  at  all  there,  at  the  Oouncil 
House. 

How  long  did  you  remain  at  that  time 
at  the  Oouncil  House  P— About  one  hour. 

During  that  time  was  there  a  consider- 
able collection  of  gentlemen  P  —  There 
were  a  great  many  men  from  the  top  of 
the  stairs  to  the  bottom,  and  along  the 
ayenues,  filled,  and  very  great  confusion, 
but  no  plan. 

Lord  Tenteeden:  You  saw  no  justice 
at  the  Coimcil  House  P — No,  I  saw  none. 

Bolicitor  General:  When  you  quitted 
the  Oouncil  House,  did  the  meeting  gene- 
rally break  up  P — I  was  so  out  of  patience 
witn  not  seeing  any  thing  done,  I  pro- 
posed to  my  Clifton  ftiend  that  we  should 
go  into  the  city  and  see  if  anything  could 
Be  done  anywhere,  and  we  quitted  the 
Council  House  about  six  o'clock  with  that 
Tiew. 

Did  you,  at  any  subsequent  time  during 
that  Sunday,  go  to  the  Oouncil  House  P — 
Yes,  I  did. 

State  the  time  P — About  eleven  o'clock 
at  night. 

Was  it  in  consequence  of  any  notice  or 
intimation  you  had  received  that  there 
was  to  be  a  meeting  P---No,  none  at  all. 
I  had  intermediate  notice  that  my  own 
house  was  to  be  burnt  down,  and  as  soon 
as  I  had  provided  for  that,  I  went  down 
into  the  city  to  see  if  anything  could  be 
done  there. 

Is  the  Oouncil  House  the  place  of  ordi- 
nary meeting  of  the  magistrates  of  Bristol  P 
— Cfertainly. 

On  going  to  the  Council  House  at  eleven 
o'clock  at  night,  did  you  see  any  magis- 
trate there  P— I  could  not  get  any  admis- 
sion. I  rang  and  knocked  a  long  time,  but 
oould  get  no  admission. 
I  Do  you  mean  that  the  doors  were  closed  P 
— Yes,  and  I  knocked  at  the  door. 

What  did  you  do  P— I  then  stated  to  my 
eldest  son,  who  was  with  me,  we  would  go 
to  the  Square,  and  as  we  were  going  from 
the  Council  House  we  met  some  gentle- 
men ooming  up,  and  they  said  that  the 
mob  were  coming  up  into  the  city  to  bum 
down  the  three  principal  banks  in  the 
city,  and  my  office  was  next  door  to  one 
of  them,  and  if  they  were  burnt,  my  office 
must  go  too. 

Did  you,  during  that  night,  see  any 
other  fires  P — ^I  saw  the  fires  all  round  the 
Square  and  at  the  palace. 

Did  you,  upon  any  of  those  occasions, 
see  the  mayor  or  any  of  the  magistrates  P 
^No,  I  did  not ;  but  I  did  not  stay.  Those 
gentlemen  stated  that  the  mob  were  com- 


ing up  to  bum  the  banks,  and  that  they 
were  then  going  to  Clifton  to  destroy  the 
property  there. 

Having  gone  home,  you  cannot  state 
anything  further? — ^No. 

Cross-examined  by  CampbelL 

Were  you  at  the  fire  at  the  Palace? — 
No,  I  was  not. 

You  do  not  know  whether  Mr.  Finney 
was  there  or  not  P — ^No. 

At  this  meeting  at  the  Guildhall,  on  the 
Sunday,  if  I  understand  you  right,  you 
took  the  principal  part  in  the  conference 
with  the  magistrates  P — I  spoke  first,  cer- 
tainly.  I  believe  I  did. 

You  were  first  citizen,  as  it  were?  — 
Not  exactly. 

Did  you  not  make  it  a  condition  of  your 
acting  that  you  should  have  the  co-opera* 
tion  of  the  military  ?  —  Yes,  most  cer- 
tainly; and  I  will  state  the  reason  why 
I  wished  to  have  eight  or  ten  of  the 
military. 

I  want  to  know  the  fact.  I  am  not  find- 
ing fault  with  you  P — I  must  bo  allowed 
to  state  my  reason. 

Did  you  not  make  it  a  condition  that 
you  should  have  the  co-operation  of  the 
military  P— Certainly, 

Lord  Tekterden  :  It  stands  so. 

Campbell:  Did  you  not  say,  I  will  not 

f»  out  without  the  military  P — I  did,  and 
will  state  my  reason.  1  knew  what  a 
Bristol  mob  was  by  personal  experience ; 
in  the  year  1800,  at  tne  time  of  the  riots, 
I  wa^  m  the  Bristol  volunteer  corps,  and 
was  called  out  to  repress  the  mob,  and  we 
were  pelted  with  brickbats  and  stones, 
and  if  we  had  been  unarmed  we  should 
have  been  all  smashed,  and  I  felt  it  would 
have  been  folly  to  go  out  unarmed,  with- 
out being  covered  and  having  some  means 
of  resistance. (a)  I  can  speak  to  another 
mob  where  I  was  on  duty ;  the  moment  theT 
saw  the  volunteers,  we  dispersed  the  mob 
without  firing  a  single  shot,  or  doing  any 
injury  to  the  mob  in  the  least  degree,  and 
that  was  the  reason  I  did  not  choose  to  go 
out  without  the  militaiy :  the  mob  were 
armed  with  crowbars  and  sledge-hammers , 
and  I  thought  it  absurd  for  us  to  go  out 
without  protection. 

Was  not  that  the  sentiment  expressed 
by  others  along  with  you  P — Certainly. 

None  of  you  would  act  without  the  co- 
operation of  the  military  P— Certainly. 

Did  not  the  mayor  say  that  that  could 
not  be  done — that  you  could  not  have  the 
co-operation  of  the  military,  without  the 
consent  of  Colonel  Brereton  P — Yes,  he  said 
that. 

And  Colonel  Bre^'eton,  being  sent  for, 
said  that  the  troops  were  too  fatigued  to 
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mai  f — That  tras  the  answer  given ;  we  did 
not  hear  it  from  himself. 

It  was  that  which  oaused  the  dissatisfac- 
ticm  yoa  have  described  P — ^Yes. 

You  say  it  was  proposed  to  go  to  the 
Council  House ;  did  not  the  town  clerk  ask 
t&e  question  whether  the  Guildhall  or  the 
Cooncil  House  would  be  the  best  place  to 
make  a  stand  against  the  mob  F — ^Not  in 


you  recollect  a  Captain  Cooh  being 
present? — ^No,  I  did  not  see  him. 

Ton  do  not  recollect  that  being  said  P — 
No«  and  if  it  had  been,  I  think  I  should 
have  heard  it.  I  was  backwards  and  for- 
wards daring  the  interval  of  Colonel 
Brereton  being  sent  for,  but  nothing  of 
tiiat  kind  passed  in  my  hearing. 

Was  not  Colonel  Brereton  present  when, 
alter  the  conference  between  him  and  the 
magistrates,  the  mayor  declared  the  troops 
were  too  much  fatigued  to  actP  —  No, 
Colonel  Brereton  and  me  macistrates  were 
together  in  the  parlour,  the  door  was  shut 
and  we  were  outside.  Upon  the  opening 
of  the  door  Colonel  Brereton  came  out,  ana 
I  immediately  put  the  question,  what  is  to 
be  done  P 

To  whom  did  you  put  it  P— To  all  just 
irithin  the  door. 

Was  Colonel  Brereton  present  P — He 
heard  me,  I  have  no  doubt. 

Did  he  not  hear  the  mayor's  answer  P — 
I  do  not  know  whether  he  did  or  not.  I 
think  it  is  not  unlikely ;  he  was  passing 
on;  it  was  quite  momentary;  it  is  very 
likely  he  might. 

Did  you  not  hear  the  tmrn  clerk  say  to 
Colonel  Brereton,  he  would  report  it  to  the 
Horse  Guards?  —  No,  certainly  not;  no 
snob  statement  was  made  in  my  presence ; 
certainly  not. 

Henry  Chidgey  Quinton.  —  Examined  by 
Coleridge, 

Were  you  a  timber  l^tor,  residing  in 
Qaeon  Square,  in  October  last,  during  the 
Bristol  riots?— Yes. 

At  that  time  were  you  churchwarden  of 
any  parish  P— Of  St.  Nicholas. 

Is  that  a  large  or  a  smsdl  parish  P — It  is 
ft  middle-sized  parish. 

Do  you  remember  on  Sunday,  the  3(>th, 
about  eleven  o'clock,  receiving  a  note  or 
notice  from  the  mayor  P — I  did. 

In  oonsequence  of  that  did  you  take  a 
muster  of  the  persons  in  your  paridh  who 
would  act  as  constables? — I  consulted 
with  a  number  of  lAiem  about  coming  out 
to  stop  the  riots  in  the  city. 

After  having  done  th&t,  did  you  see  the 
mayor  ? — Yes,  I  did. 

Where  was  itP— At  the  Guildhall. 

About  what  time  ?— Between  two  and 
three  o'clock. 


Were  there  other  magistrates  present 
with  him  P — ^Yes,  there  were,  but  I  had  no 
communications  with  them. 

What  did  you  state  to  the  mayor,  about 
the  number  of  persons  in  your  parish  P — ^I 
stated  that  I  could  muster  from  seventy 
to  one  hundred,  if  we  were  allowed  to 
carry  fire-arms. 

At  the  time  you  were  making  your  com- 
munication,  did  you  see  other  persons, 
apparently  churchwardens,  doing  the  same 
thing  P — There  were  numbers  round  me. 
I  did  not  know  their  business. 

Did  you  hear  their  communications  ? — 
No,  I  cud  not. 

When  you  told  the  mayor  you  had  this 
number,  what  was  his  answer  P — ^He  told 
me  he  could  not  authorise  us  to  carry  fire- 
arms ;  he  considered  if  we  did  we  ran  the 
risk,  if  we  shot  any  person,  to  be  tried  for 
it. 

That  who  would  be  tried  for  it?— The 
parties  that  shot. 

Did  he  ofier  to  supply  you  with  any 
other  weapons? — He  said  that  we  were 
allowed  to  carry  staves. 

Was  there  any  proposal  made  to  supply 
you  with  staves  P  —We  had  plenty  of  those 
m  the  parish  ourselves. 

LiTTLEBAUB,  J. :  You  had  some  staves 
yourselves  P — Yes,  in  the  parish. 

Coleridge:  Upon  this  answer  from  the 
mayor,  did  you  leave  him  P — I  did. 

Were  you  in  Queen  Square  in  the  course 
of  that  Sunday  night  P — ^Yes,  I  lived  there. 

Were  you  there  the  whole  of  the  night  P 
—Yes. 

Were  you  moving  about  or  in  your  own 
house  P — ^In  my  own  house. 

Could  you  see  about  the  Square  where 
you  were  ?— Yes. 

Which  side  of  the  Square  were  youP — 
On  the  left  side ;  the  east  side. 

On  which  side  of  the  Mansion  House  P — 
On  the  left  side  of  the  Mansion  House,  w 

How  near  to  the  Mansion  House? — 
About  eighteen  houses  from  it. 

Did  you,  in  the  course  of  that  night,  or 
at  daylight  in  the  morning,  see  any  inter- 
ference of  the  magistrates  P— Yes,  I  did ; 
I  saw  Mr.  Alderman  Camplin. 

At  what  time  did  you  see  him  ? — About 
five  in  the  morning. 

Was  that  shortly  before  the  military 
entered  the  Square  ? — It  was  three  hours 
before. 

What  was  Alderman  Cawplin  doinff  P — 
He  was  walking  about,  talking  with  diffe- 
rent parties. 

Were  you  near  enough  to  hear  what  he 
said?— if o. 

What  class  of  persons  was  he  talking 
to  P— The  respectable  class. 
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GroBB-examined  by  SearUU. 

Yoa  reported  to  the  mayor  that  jou  had 
eeventy  persons  ready  to  go  out  if  they 
were  allowed  to  carry  fire-arms,  and  yon 
have  stated  his  answer;  did  yon  report 
that  answer  to  the  persons  that  they  might 
go  with  stares  P— I  did. 

Did  they  refuse  to  go  P— They  did. 

Suppose  yon  oonld  hare  got  a  party  of 
the  military  to  hare  g^ne  witn  yoa,  would 
you  have  gone  with  staves  P — ^Yes,  cer- 
tainly we  should. 

Then  none  of  your  people  wentP — ^None 
went. 


THIED  DAY. 

Saturday,  October  27,  1892. 

Thomas  Hayman. — Examined  by 

Shepherd, 

Are  you  a  Chelsea  pensioner  P — ^Yes. 

Are  you  residing  at  Bristol  P— Yes. 

Were  you  so  last  October  P—I  was. 

On  Sunday,  the  30th  of  October,  did 
you  attend  at  the  Guildhall  P — I  did. 

Was  that  in  consequence  of  a  notice  you 
jreceived  for  that  purpose  P — ^Yes. 

About  what  time  did  you  go  there  P — 
About  ten,  I  believe.  I  must  have  been 
there  about  half-past  ten. 

Gould  you  get  in  P — "No. 

Were  the  doors  closed  P—Yes,  the  doors- 
were  closed  and  the  window  shutters 
-closed. 

Were  there  any  other  pensioners  there 
in  attendance  P — Yes,  there  were  about 
five  or  six  that  I  knew  of. 

How  long  did  you  remain  there  P — ^About 
three-quarters  of  an  hour;  I  cannot  di- 
rectly tell  to  a  minute. 

Did  you  then  go  to  the  Gouncil  House  P 
—Yes,  I  did. 

With  the  other  pensioners  P — ^Yes. 

Gould  you  get  in  there  P — No,  not  at  all. 

How  were  the  doors  P— The  doors  were 
closed. 

How  long  did  you  remain  there  P — Not 
very  long ;  when  we  found  it  closed  we 
wiwdrew  and  went  to  the  Gouncil  House 
back  again  from  the  Guildhall. 

You  just  now  said  you  went  from  the 
Guildhall  to  the  Gouncil  House  P — From 
the  Gouncil  House  to  the  Guildhall.  We 
first  went  to  tiie  Gouncil  House. 

It  was  the  Gouncil  House  you  first  went 
to,  and  afterwards  the  Guildhall  P—Yes. 

How  loDg  did  you  remain  at  either  of 
those  places  P — About  three-quarters  of 
an  hour  between  the  two. 

During  that  time  was  there  any  person 
there  to  give  you  directions  or  orders  P — 
No,  I  never  see  none. 

About  three  o'clock  the  same  afternoon 
did  you  go  again  to  the  Gouncil  House  P— 
I  did. 


Pakks,  J.:  You  went  away  homef-^ 
Yes,  I  went  away  home. 

Shepherd :  What  did  you  do  when  you 
came  to  the  Gouncil  House  at  tmree 
o'clock  P —  We  found  that  the  Gonnoil 
House  was  dosed  the  same  as  it  was  in 
the  morning. 

Did  any  gentlemen  come  there  at  last  P 
— ^I  see  none. 

How  long  did  you  remain  there  ? — ^We 
remained  there,  I  suppose,  a  quarter  of  an 
hour,  or  thereabouts ;  I  am  not  exact  to  a 
minute. 

How  many  men  were  there,  pensioners  P 
— ^There  were  four  there  besides  myself 
that  I  knew,  but  there  might  be  more; 
but  I  knew  no  more  than  the  four  by 
sight  that  were  pensioners. 

Were  there  any  other  persons  there  P — 
There  were  some,  but  I  caonot  say  whe- 
ther they  were  pensioners  or  not. 

Were  there  many  persons  P  —  A  good 
many  people  going  backwards  and  for- 
wards. 

Did  vou  know  of  any  other  place  to  go 
to,  to  have  directions  for  acting  P — ^Yes ; 
we  went  from  there  to  the  Guildhall  again, 
and  at  ^ht  o'clock  we  went  back  to  the 
Gouncil  House,  and  I  rang  the  bell  and 
asked  whether  they  would  be  kind  enough 
to  tell  me  where  any  of  the  magistrates 
were  to  be  found,  for  that  we  had  (urders 
to  attend. 

You  rang  the  bell  P—Yes,  I  rang  the 
bell,  and  some  person,  I  cannot  tell  who 
it  was,  came,  and  I  asked  whether  he 
would  be  kind  enough  to  tell  me  where 
any  of  the  magistrates  were  to  be  found. 
He  told  me  to  go  down  to  the  Guildhall 
chambers,  and  there  I  might  find  some. 
We  went  to  the  magistrates  in  the  room. 

PjUlke,  J. :  Is  the  Guildhall  chambers 
the  same  building  as  the  Guildhall  P — ^I 
believe  it  belongs  to  it,  but  I  am  not 
positive. 

Shepherd :  Do  yon  know  whether  there 
is  a  communication  between  themP  —  I 
cannot  say. 

You  went  there  P—Yes,  I  did. 

Did  you  see  the  magistrates  there  P — 
Yes,  we  did. 

Lord  Tentebsen  :  Was  the  mayor  there  P 
— I  do  not  know ;  he  might  be,  but  I  did 
not  see  him. 

Shepherd:  Did  you  receive  any  direc- 
tions there  P — ^Yes;  we  were  ordered  by 
Mr.  Alderman  George  HUhouee  to  go  to  the 
Gommercial  Booms  and  meet  some  gen- 
tlemen there.  There  were  five  pensioners 
in  number. 

Were  any  arms  asked  for  P — They  were. 

At  this  place,  the  Gouncil  House  P-^ 
Yes. 

Who  asked  for  any  P — We  unanimously 
asked,  I  believe,  together. 
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Loxd  TsnsRDEN:    By  we^  yon 
yourself  and  the  other  penBioners  F — Yes. 

LrxTLEDALB,  J. :  Did  yon  ask  that  at  the 
Cjiiildhall  chambers  or  the  Ooxnmeroial 
Booms  ? — ^At  the  Gaildhall  chambers. 

Shepherd:  What  answer  was  giyen  to 
that? — ^He  said  he  had  none  to  give  us. 

Ton  went,  I  belieye,  to  the  Ck>mmer- 
cial  Rooms  P— We  did. 

What  directions  did  yon  receive  there  P 
— ^That  the  gentlemen  were  gone  down  to 
the  j^l,  and  we  mnst  follow  them  there. 

Did  yon  go  to  the  gaolP — ^No;  we  went 
ms  far  as  the  bottom  of  Prince's  Street, 
near  the  bridge,  and  there  we  met  with 
the  late  mayor,  Mr.  Sawiae,  and  we  asked 
him,  as  we  had  been  told  hj  the  magis- 
trates to  attend,  what  he  thonght  best 
to  do 

ScarleU :  I  have  no  objection  to  this. 

We  asked  him  what  we  shonld  do,  and 
ho  told  ns  we  were  of  no  nse,  bnt  that  we 
mi^t  be  wanted  to-moirow. 

what  did  yon  do  then  P — ^We  went  back 
to  near  where  the  Excise  Office  was,  and 
there  we  met  Mr.  Lawrence,  who  had  sent 
the  order  to  the  pensioners,  and  we  told 
bim  what  we  had  done. 

Did  yon  go  home  P — ^I  did. 

Did  yon  attend  the  following  day,  Mon- 
day P— Yes. 

Abont  what  o'clock  P  —  Abont  three 
o'clock  we  were  ordered  to  attend. 

Lord  TxNTBRDEH:  In  the  afternoon  P — 
Tee,  in  the  afternoon. 

Did  you  attend  on  the  Monday,  in  the 
afternoon,  in  consequence  of  a  general 
notice  P — Yes. 

Had  there  been  such  a  general  notice 
on  the  Sunday  P — ^No. 

Cross-examined  by  Scarlett, 

What  do  yon  mean  by  general  notice 
on  the  Mondiay  P — ^It  was  a  bUl  stuck  up 
for  the  pensioners  to  attend  at  three 
o'clock  in  the  afternoon  at  the  Guildhall. 

Who  was  Mr.  Lawrence  yon  had  the 
notice  from  on  the  Sunday  ? — ^He  belongs 
to  the  Excise  Office. 

He  told  yon  to  go  to  the  Council  House, 
did  he  P — He  did  not  tell  ns,  bnt  we  had 
orders  for  the  different  pensioners.  We 
called  on  one  another,  and  we  were  told 
to  go  there  as  quick  as  ])ossible. 

^Hiat  was  on  Sunday  morning,  was  it  P 
—Yes. 

In  consequence  of  that  yon  went  to  the 
Conncil  House  P— Yes. 

Yon  think  there  were  abont  five  of  yon  P 
— ^Yee,  five  that  I  knew. 

I  will  not  make  yon  repeat  what  yon 
hare  said.  Yon  were  abont  three-quarters 
€i  an  hour  before  yon  found  the  magis- 
trates were  in  the  Guildhall  chambers  r — 
No,  I  beg  your  pardon ;  that  was  in  the 
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afternoon  that  the  magistrates  were  in  th  • 
Guildhall  chambers. 

It  was  in  the  afternoon  yon  rung  the 
bell  P— Yes. 

Yon  did  not  ring  the  bell  in  the  mom- 
ingP— No. 

Did  the  eame  men  assemble,  the  same 
fiye,  the  same  four  beside  yourself  P — I 
cannot  say  as  to  that ;  two  were  with  me, 
one  went  towards  Queen  Square,  and 
another  towards  Broad  Street ;  there  were 
some  fresh  ones  in  the  afternoon. 

When  yon  went  to  the  Commercial 
Booms,  md  yon  find  anybody  there  P  — 
I  found  a  great  many  gentlemen  read- 
ing the  papers;  they  asked  me  what  I 
wanted;  I  told  them  I  was  directed  by 
the  magistrates  to  attend  there  from  tho 
Guildhall. 

They  told  yon  the  gentlemen  were  gone  P 
— They  told  me  the  gentlemen  were  gone 
to  the  prison. 

Who  were  gone  P — That  the  gentlemen 
were  gone. 

Were  there  no  gentlemen  lefb  there  P — 
There  were  some  gentlemen  there  reading, 
the  papers. 

Did  yon  find  a  eood  many  reading  the 
newspapers  P  —  I  belieye  there  were,  but 
I  did  not  take  particular  notice. 

Did  yon  obserre  many  P— I  do  not  know 
exactly  how  many  there  were ;  I  saw  some 
standing  there  readins  the  papers. 

Is  the  Commercial  fioom  a  targe  room  P 
— ^A  long  room,  and  wide,  as  far  as  I 
could  see. 

Yon  went  down  towards  the  gaol ;  there 
yon  met  Alderman  Sawige,  you  say  P  — 
xes. 

Cominff  from  thence  P— Yes. 

Anybody  else  coming  from  thence  P — 
Yes,  there  was  one  gentleman  who  was^ 
bleeding,  and  all  over  mud. 

And  other  persons,  were  there  not,  be« 
sides  P — There  was  more.  I  cannot  tell 
exactly  how  many. 

How  near  did  yon  get  to  the  gaolP — 
I  suppose  three  or  four  hundred  paces, 
thereabouts,  I  cannot  exactly  say,  to  the 
spot,  but  it  is  yery  handy. 

Did  you  see  any  other  persons  besides 
Mr.  Sanage  ? — The  Dragoons  coming  back- 
wards and  forwards,  and  there  were  plenty 
of  people  hurraing,  and  m^dng  a  noise. 

xou  saw  some  Draffoons  parading  back- 
wards and  forwards  P— Oyer  the  bridge* 
and  back  again. 

Was  that  all  they  were  doing,  parading  P 
— They  were  going  there  and  back  again, 
that  is  all  I  can  say. 

That  you  saw  P— Yes,  I  saw  them  come 
down,  go  oyer  the  bridge,  and  back  again. 

That  is,  go  oyer  the  bridge  to  get  to  the 
gaol,  and  back  again  P — ^Yes. 

How  long  did  yon  stay  to  see  that  P — In 
the  eyening,  abont  fiye  o'clock. 
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Yon  contmaed  looking  onP — Yefi;  I 
waited  there,  waiting  for  other  orders. 

Alderman  Sewage,  and  the  gentlemen 
with  him,  went  on  P — ^Yea. 

And  they  told  yon  it  was  no  use  yonr 
coming  down,  it  was  too  late  P — Yes. 

Then  jon  stayed  till  five  o*olock  P — ^Yes. 

Yon  saw  the  Dragoons  parading  bade- 
wards  and  forwards  r--Yes. 

How  long  did  that  take  P — I  cannot  say, 

Did  they  stay  all  the  time  yon  were 
there,  or  notP  —  They  went  over,  came 
back  again,  and  when  they  came  there 
was  a  great  deal  of  cheering. 

Who  cheered  P— The  mob. 

I  am  now  asking  yon  abont  the  Dra- 
goons, not  the  mob ;  did  the  Dragoons 
come  back  from  the  island,  and  go  away, 
before  yon  did  ? — Yes,  they  did. 

Lord  Tentebden  :  Those  were  the  3rd,  I 
suppose  P 

aca/rleU:  They  were  the  3rd  Dragoon 
Guards  P— Yes. 

How  long  do  you  think  the  Dragoons 
staid  in  the  island  P — I  cannot  positively 
say ;  it  might  be  half  an  hour ;  I  cannot 
positively  say;  it  is  a  thing  I  am  not 
acquainted  with ;  I  did  see  them  come 
back  again. 

Do  not  be  in  a  hurry ;  let  me  see  whe- 
ther I  understand  you  right;  while  you 
stayed  you  saw  them  go  clear  away  P — ^Yes, 

Was  the  mob  shouting  while  the  Dra- 
goons were  in  the  island  P— Yes. 

Very  loud  P — Not  very  loud. 

Of  what  number  of  persons,  according 
to  the  best  of  your  judgment,  did  they 
consist  P — That  I  cannot  inform  you.  I 
was,  I  suppose,  four  or  five  hundred  paces 
oflT. 

I  dare  say  you  never  counted  them  P — 
No, 

But  you  could  tell  whether  there  were 
fifty  or  five  hundred,  or  a  thousand  P  — 
How  could  I  tell  P  I  did  not  see  them ; 
I  was  a  little  way  off. 

Gould  you  judge  from  their  shouts  whe- 
ther there  were  a  great  number  of  men  P 
—Yes,  there  were. 

If  one  sense  will  not  serve  you,  another 
may ;  you  heard  great  shouts? — Yes,  and 
knocking  and  hammering. 

There  must  have  been  a  great  number, 
then  P—Yes. 

That  was  whilst  the  Dragoons  were  upon 
the  island  P — ^Yes. 

When  the  Dragoons  came  back,  and 
went  away,  did  that  shouting  continue  P 
— Yes,  it  did  for  a  while. 

Did  you  hear  any  increased  shouting, 
or  what  we  call  cheering,  when  the  Dra- 
goons went  away,  over  the  bridge  P — 1 
cannot  be  positive  of  that. 

There  you  stayed  till  five  o'clock  P^Yes, 
I  did,  at  the  comer  of  the  street  where 
the  Excise  Office  is,  at  the  same  place 


where  the  Excise  Office  is,  ranning  in 
from  Prince's  Street  to  Queen  Souare. 
At  five  o'clock  yon  went  away  r — ^Yei. 

James  Wolfe, — ^Examined  by  Shepherd, 

[A  Chelsea  pensioner.  On  Sunday,  the 
30th  of  October  last,  when  I  returned  to 
my  lodcinsB  there  was  an  order  left  for 
me,  and  other  pensioners,  to  attend  at  the 
Guildhall.  I  went  at  eleven.  Many  other 
pensioners  were  there.  There  was  nothing 
to  distinguish  the  pensioners  from  otl^r 
persons  in  their  dress.] 

Coold  you  get  into  the  Guildhall  P— Na 

The  600T  was  closed,  was  it  p — ^Yes. 

How  were  the  windows  P — The  windows 
were  as  usual. 

Scarlett :  You  had  better  have  no  mis* 
take  about  that ;  there  were  no  windows 
in  the  Guildhall,  I  believe. 

Shepherd:  There  are  windovrs  in  the 
Guildhall  p  —  There  are  windows  in  the 
Guildhall. 

How  lone  did  yon  remain  there  P — ^Near 
an  hour  and  a  hidf  at  that  time. 

During  that  time  was  there  any  person 
to  give  you  directions  P — ^None  whatever. 

Did  you  go  away  and  return  again  P — ^I 
went  away  for  three-quarters  of  an  hour, 
and  then  returned. 

When  you  returned  the  second  time» 
were  the  doors  closed  P — At  all  times 
whilst  I  was  there. 

Was  there  any  person  there  to  give  yon 
directions P  —  None;  I  then  went  to  the 
Mansion  House. 

What  happened  there  P  —  I  went  there 
to  offer  my  services,  but  things  were 
quiet. 

Lord  Tentebden:  Did  you  say  that 
things  were  quiet  when  you  got  to  the 
Mansion  House  P — There  was  no  mob,  no 
rioting  then,  but  there  were  a  number  of 
constables  there  and  other  parts  of  the 
place. 

Scarlett:  At  what  time  was  thalP — 1 
am  not  certain  of  the  time,  but  I  believe 
about  mid-day.  I  cannot  be  certain  to 
the  time. 

Shepherd:  Did  you  receive  any  direc- 
tions at  the  Mansion  House  P — I  wanted 
to  get  admission,  but  could  not  get  in.  I 
asked  whether  there  was  anyone  there 
to  give  directions  to  the  pensioners.  I 
asked  whether  there  were  any  pensionexB 
there.  I  saw  some  inside,  and  I  asked 
leave  to  go  in,  but  was  refused,  and  one 
of  the  police  officers  told  me  I  had  better 
be  in  readiness  as  I  should  be  called  on* 

Do  you  know  how  many  pensioners  there 
were  at  Bristol  At  that  timeP  —  There 
were  some  marines,  and  some  sailors, 
and  some  Chelsea  pensioners;  I  cannot 
say  the  whole  numoer,  but  I  believe  of 
Chelsea  pensioners  between  two  and  three 
hundred. 
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Had  it  erer  been  asnal  to  call  oat  the 
ChelBea  pensioners  on  occasions  of  tnmnlt  P 
— On  one  oocasion,  I  believe  a  Qovem- 
ment  order— we  were  desired  to  attend  at 
the  Sxeise  Office,  and  we  were  desired  to 
place  ourselves  nnder  the  directions  of 
the  ma^listrates. 

Had  it  been  nsnal,  on  former  oocasions 
of  tnmnlty  to  call  out  the  pensioners  P — I 
itiBver  knew  it  bat  once  before,  when  we 
had  orders  to  attend. 

Was  that  at  a  time  of  riot  P— I  cannot 
reoollect  what  it  was  for.  I  believe  it  was 
in  expectation  of  a  riot ;  it  was  an  order 
from  Government  to  act  nnder  the  orders 
of  the  magistrates. 

Besides  the  Chelsea  pensioners,  were 
there  other  pensioners  in  Bristol  P — Tes, 
there  were  other  pensioners  in  Bristol. 

Were  yoa  oat  on  the  Monday  ?— On  the 
Monday  I  was  ont. 

How  many  pensioners  were  assembled 
then  F — ^There  was  a  placard. 

Never  mind  that ;  how  many  pensioners 
were  assembled  then  P — There  were  more 
than  a  hondred;  there  were  a  handred 
embodied. 

Was  that  in  conseqaenoe  of  a  pnblic 
notice  that  was  posted  apP — In  oonse- 
qaence  of  a  pnblic  notice  I  attended. 

Was  there  snch  a  notice  as  that  either 
on  the  Satnrday  or  the  Sonday  P— No. 

Cross-examined  by  Scarlett, 

What  age  are  yon  P — I  am  sixty. 

How  long  ago  is  that  time  yon  remem« 
ber  when  there  was  an  order  for  the  Chel- 
sea pensioners  to  come  oat  and  attend  the 
magistrates  P — I  cannot  speak  to  the  time. 

Not  exactly  P — A  few  years. 

What  was  the  riot  expected  P — It  did 
not  concern  me,  and  I  obeyed  the  order 
I  received.   I  did  not  take  notice  of  the 


My  good  friend,  I  do  not  want  yoa  to 
prove  anjrthing  yon  did  not  take  notice  of, 
ont  I  want  to  prove  whether  the  order 
oame  before  the  riotP — Long  before  the 
Slot. 

The  riot  had  been  expected  P — I  believe 
there  might  be  an  expectation ;  snch  an 
order  came. 

It  came  from  the  Government  P — ^Yes, 
that  came  from  the  Government. 

Yoa  had  no  order  of  that  kind  this 
iimeP — The  order,  I  believe^  was  from 
the  Excise  Office,  on  Snnday  morning, 
when  I  snpposed  it  to  come  from  the 
magistrates :  it  came  from  the  Excise 
Office. 

Yoa  will  not  swear  that  the  Chelsea 
pensioners  were  ever  ordered  before  the 
Sonday  P — ^We  had  orders  once  before  to 
attend  the  magistrates. 

That,  yon  say,  was  some  years  ago  ?— A 
few  ^ears  ago. 


Did  yoa  go,  apon  that  ocoasioni  to  obey 
the  magistrates  P — Certainly. 

Was  there  any  riotP — I  do  not  know 
anything  abont  that ;  I  can  onlv  si^  that 
snch  an  order  came  throagh  the  Excise 
Office,  and  we  went  to  the  Excise  Office, 
and  had  oar  names  enrolled,  to  be  ready 
to  be  called  on  at  any  time. 

Be-examined  by  The  Attorney  GeneraL 

From  whom  did  yoa  receive  the  order 
last  year  P  —  From  Mr.  Lawrence;  the 
order  was  left  at  my  house  by  a  gentle- 
man of  the  name  of  AUop,  I  think. 

Is  Mr.  Latvrence  an  Excise  officer  P—« 
Yes. 

Some  years  ago,  when  yoa  received  a 
similar  order,  was  that  also  from  the  Ex- 
cise P— ;Yes,  from  the  Excise. 

Do  yoa  know  anything  more  aboat  it 
than  that  P — ^I^othing  more  than  that  the 
order  came  of  the  tenor  I  have  mentioned. 

Yon  receive  yoar  pensions  throagh  the 
Excise  P — ^We  receive  oar  pensions  from 
the  Excise. 

Pabxs,  J. :  What  number  wore  assem- 
bled on  the  Sunday  morning  P  —  They 
were  scattered  in  the  street,  having  no 
one  to  direct  them. 

How  many  did  you  see  P — ^There  might 
be  between  twenty  or  thirty. 

John  NorrU  JBTeeflfaw.— Examined  by 
Wightman, 

In  October  last  were  you  clerk  to  Messrs. 
Hare*8p  attorneys  at  Bristol  P — Not  a  clerk ; 
I  was  in  their  employ. 

Not  the  attorneys,  I  understand,  but 
Meeers.  Hare's,  the  floorcloth  manufac- 
turers P — Yes. 

On  the  Sunday  did  you  go  to  the  Guild- 
hall P— I  did. 

At  what  o'clock  did  you  go  P— From 
half-past  four  to  twenty  minutes  to  five. 

Lord  Tbntbbden:  In  the  afternoon  P— 
Yes,  in  the  afternoon. 

Wightman:  When  you  got  into  the 
Guildhall,  did  you  find  any  persons  wait- 
ing there  P— I  did. 

About  how  many  P— I  should  suppose 
from  twenty  to  thirty. 

What  did  they  appear  to  you  to  be 
doing  ? — They  were  doing  nothmg. 

When  first  you  went  to  the  Guildhall, 
did  you  see  the  mayor  or  any  magis« 
trates  P — I  saw  no  magistrate. 

How  lon^  did  you  wait  there  before  you 
saw  a  magistrate  P — I  suppose  about  five 
minutes. 

Where  did  you  see  a  magistrate  first  p-« 
In  the  Guildhall,  coming  from  one  of  the 
doors — the  door  which  I  entered. 

Who  was  that  P — Mr.  Finney,  the  mayor 
at  that  time. 

When  Mr.  Fmney  entered,  was  there 
any  cry  or  obseryation  made  by  the  people 


175] 


Trial  of  Charlea  Pinney,  1832. 


[176 


who  were  preeent  P — There  was  some  ob- 
servation made  previous  to  his  entry. 

When  he  entered,  was  any  cry  made  P — 
"The  mayor,"  "the  mAyor,"  was  cried 
by  several  persons. 

Did  the  mayor  then  address  the  persons 
who  were  assembled  P — ^He  did. 

Tell  ns,  as  nearly  as  yon  can  recoUect, 
what  he  said  to  them  P — He  said, "  Gentle- 
men, we  have  come  to  no  decision.  I  will 
do  anything  yon  can  devise,  with  the  ex- 
ception of  callinff  in  the  military ;  they 
have  rendered  themselves  obnozions  by 
firing  npon  the  popnlaoe,  contrary  to 
orders,  and  confident  I  am  that  if  they 
were  again  called  in,  everyone  would  m 
sacrificed  before  the  monung.  I  will  do 
anvthin^  yon  wish,  with  the  exception  of 
calling  m  the  14th,  which,  I  am  snre,  if 
they  were  called  in,  everyone  wonld  be 
murdered  before  the  morning,  and  I  do 
not  wish  to  endanger  the  life  of  any  per- 
son. I  will  do  anything,  or  go  anywhere 
with  yon,  gentlemen."  The  mayor  then 
left  the  Guildhall. 

I  believe  you  went  away  too  P — I  went 
1BWBJ  too. 

Campbell :  I  have  no  question  to  ask. 


Bobert  Morris, — ^Examined  by  Wightman, 

Are  you  one  of  the  managers  of  the 
branch  bank  of  the  Bank  of  England  at 
Bristol  P — I  am  sub-a^^t. 

Is  their  bank  in  Bridge  Street  P— At  the 
top  of  Bridge  Street. 

On  Sunday  morning  were  you  at  church  P 
— I  went  to  Saint  Maryport  Church  with 
my  family. 

Was  any  notice  'given  you  there  to  at- 
tend at  the  Guildhall  P— Notices  were 
handed  round  to  the  different  pews  by  the 
•  doorkeepers. 

To  do  what  P — To  attend  the  magistrates 
at  the  Guildhall. 

Did  you  go  to  the  Guildhall  P— I  did 
not. 

Where  did  you  go  P — I  went  home  to 
the  bank. 

For  what  purpose  did  you  go  to  the 
bank  ? — ^To  take  measures  for  its  defence. 

Was  there  much  money  and  property  in 
the  bank  P— There  always  is. 

Was  there  then  P— Yes,  certainly. 

To  what  amount  P 

Lord  Tentesden  :  Why  should  yon  ask 
that  P    Of  what  use  can  it  be  P 

Scarlett :  I  daresay  Mr.  Finney  did  not 
know  how  much  there  was. 

Wightman :  Did  you  go  from  the  bank 
to  the  Guildhall  P  — Afterwards  ;  after 
taking  measures  for  its  defence. 

About  what  time  did  you  get  there  P — 
To  the  best  of  my  recollection  about  one 
9'clook. 


Did  you  see  the  mayor  there  P — I  saw 
the  mayor  coining. 

Did  yon  see  any  other  magistrate  P — ^Mr. 
Oeorge  HUhouae  was  pointed  out  to  me  as 
a  maffisteate.  I  sought  the  msji^trate. 

Did  yon  make  any  application  to  him  P 
—I  stated  to  Mr.  Oeorge  Hilhouie  the  ol:gec^ 
of  my  coming  there. 

What  was  the  object  P— That  I  was  alone, 
in  charse  of  a  considerable  property,  which 
I  apprehended  might  be  endangered  by  aa 
attack  of  the  mob,  and  that  I  wished  for 
the  protection  of  tiie  magistrates.  Mr. 
Oeorae  Hilhouse  was  at  that  time,  I  should 
say,  leaving  the  hall. 

Did  he  refer  you  anywhere  P — ^He  intro> 
duced  me,  very  courteously,  into  the  ma- 
gistrates' room,  after  some  conversation. 

Did  you  go  into  the  magistrates*  room  P 
— ^I  <Md. 

Were  any  of  the  magistrates  there  P— 
There  were  several. 

Who  were  there  P— Mr.  BheanSBengouglh 
Mr.  Alderman  Daniel,  Mr.  Alderman  OM- 

n,  and  one  or  two  -others,  whose  names 
9  not  know. 

Did  you  apply  to  them  for  assistance  P — 
I  addressed  myself  to  Mr.  Sheriff  Ben- 
gough,  with  whom  I  had  some  personal 
acquaintance. 

1  believe  you  wished  for  assistance  P — ^I 
did,  in  case  of  attack  only.  I  applied  to 
Mr.  Sheriff  Bengough,  stating  that  1  appre- 
hended that  we  might  be  attacked,  and 
requesting,  in  tiiat  case,  that  they  wonld 
send  some  assistance  to  the  bank. 

What  answer  did  yon  get  P — ^Mr.  Sheriff 
Bengough  replied,  "We  have  no  means; 
you  must  organise  some  means  yourselfr ' 
or  some  words  to  that  effect,  as  nearly  as 
I  can  remember. 

Did  you  then  leave  the  Guildhall  P— I 
did  not. 

How  soon  did  you  leave  the  Guildhall  P 
— Mr.  Alderman  Daniel  then  came  round, 
and  spoke  to  me  upon  the  subject  of  my 
application. 

Did  yon  get  any  assistance  P — I  got  no 
assistance.  I  was  told  the  troops  were 
withdra?ni. 

Scarlett :  Ton  had  better  have  the  whole 
which  passed,  not  a  part. 

Wightman:  Certainly. 

Mr.  Alderman  Daniel  rose  from  the 
table  and  came  round  to  the  fireplace.  He 
entered  into  conversation  with  me  upon 
the  subject.  I  stated  to  him  again  how  I 
was  situate,  that  I  was  alone  in  charge  of 
a  very  considerable  property,  and  felt  great 
apprehension  that  the  mob  might  attack 
tne  bank,  in  which  case  I  trusted  that 
some  assistance  might  be  sent.  Mr.  Alder- 
man Daniel  replied,  "  You  are  entitled  to 
our  protection,"  or  *'  We  are  bound  to 
protect  you,"  or  words  to  that  effect,  "  but 
we  have  no  means ;  the  two  troops  of  jfche 
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14th  Draffoona  haye  been  ordered  to  leave 
the  town  by  Colonel  Brereton."  I  expressed 
my  surprise  at  the  departore  of  the  troops 
at  snoh  a  time.  Alderman  Ikmid  replied 
that  it  was  thought  the  irritation  would 
subside  if  the  two  troops  of  the  14ith  were 
withdrawn.  I  stated  that  I  hoped  they 
would  not  be  far  off.  He  said  that  it  was 
intended  that  one  trooo  should  be  sent  to 
Brialington  and  the  otner  to  Keynsham ; 
the  one  a  village  within  two  miles  of  Bris- 
tol, the  other  five  or  six.  He  inquired 
what  arms  I  had.  I  told  him  I  had  two 
blunderbusses  and  two  pair  of  pistols.  He 
said,  ''  You  are  better  proTided  than  we 
were  at  the  Mansion  House  yesterday." 
He  recommended  me  to  make  no  show  so 
as  to  attract  mischief,  so  as  to  attract  the 
mob ;  and  with  that  I  left  the  room. 

Did  you  eo  to  the  bank  P — ^I  went  to  the 
GonunerciaJ  Booms  after  this.  Finding  I 
was  not  to  expect  assistance  from  the  ma- 
gistrates I  went  to  the  Commercial  Booms 
to  see  what  assistance  I  could  get  among 
my  own  friends  there. 

Did  you  find  a  number  of  gentlemen 
there  P — ^There  were. 

Did  Tou  get  any  friends  to  assist  you  P 
—I  had  one  friend  promised  me  a  number 
of  his  men. 

Did  yon  take  them  to  the  bank  P — Not 
at  that  moment ;  they  promised  to  attend 
in  the  evening. 

Did  they  come  in  the  evening  P — They 
did. 

Did  they  remain  with  you  during  the 
night  at  the  bank  P — ^The  greater  pwrt  of 
tisem  the  whole  night. 

During  the  whole  of  that  night  was  there 
any  communication  made  to  you  from  the 
magistrates  P— Not  any. 

Did  you  go  out  yourself  during  the  night 
to  see  what  was  going  on  P — In  the  course 
of  the  night  once  or  twice,  indeed  ofbener, 
now  I  remember,  for  I  removed  some  of 
the  books. 

Did  you  see  numbers  of  people  passing 
and  repassing  P — Yes,  I  did. 

Lord  Tehtebj>£N:  That  has  been  put 
over  and  over  again. 

Wightman:  I  ask  this  with  an  object, 
my  lK>rd.  Did  you  hear  anything  about 
the  bank  P — Many  persons  told  me  they 
had  heard  the  bank  threatened. 

Did  you  hear  anything  yourself  about 
the  bank  P— I  did,  from  the  mob  outside. 

Cross-examined  by  Scarlett 

How  man^  persons  did  you  mrocure  to 
come  to  you  in  the  evening  P — ^That  came 
tothebankP 

How  many  came  P — 1  had  altogether  six 
or  seven,  besides  six  or  seven  men  sta- 
tioned in  the  lower  part  of  the  premises, 
who  were  sent  by  one  of  our  customers — 
one  of  our  friends. 


The  Bev.  Dr.  C<Mrpenier, — Examined  bj 
The  Attorney  OenercU. 

1  believe  your  name  is  Lcmt  Oarpenkr  f 
—It  is. 

Axe  you  the  Unitarian  minister  at  Bris- 
tol P— -lam. 

How  long  have  you  resided  there  P — 
Ever  since  the  year  1817. 

Are  you  well  acquainted  with  the  Misa 
Vigon  who  occupied  the  house  next  but 
one  to  the  Mansion  House  P — They  are 
members  of  my  congregation. 

And  you  are  well  acquainted  with  them  7 
—Perfectly. 

I  believe  you  slept  at  their  house  on  the 
night  of  the  29th  P— I  slept  for  the  pur- 
pose of  assisting  them  in  case  of  the 
Mansion  House  being  on  fire.  They  are 
orphans,  and  one  of  them  long  confined  to 
her  couch. 

Did  you  do  duty  at  your  chapel  on  Sun- 
day P — On  Sanday  morning. 

Did  you  receive  notice  to  attend  at  the 
Council  House  P — I  was  requested  by  some 
members  of  the  congregation  committee 
to  come  into  the  vestry  before  sermon, 
and  they  then  gave  me  a  notice  from  the 
magistrates  to  attend  at  the  Guildhall. 

I  do  not  know  whether  they  desired 
you  to  read  it  to  the  congregation  or  not  F 
— I  am  not  sure  whether  they  did  or  not^ 
but  I  said  I  should  do  it.  I  shortened  the 
sermon  and  then  read  the  notice  1  had 
received. 

Did  you  call  upon  them  to  attend  P — I 
have  no  recollection  that  I  recommended 
them  to  attend,  but  I  recommended  that 
all  the  congregation  who  were  not  en- 
gaged in  duty  should  keep  in  their  own 
houses ;  that  the  lower  classes  should  do 
everything  in  their  power  to  promote  the 
peace  of  the  city ;  and,  in  ]iaracular,  that 
they  should  keep  their  children  in  their 
own  houses  carefully  during  the  remain- 
der of  the  day;  that  there  would  be  no 
service  that  evening  on  account  of  the 
disturbed  state  of  the  city. 

At  some  time  after  that,  did  you  go  to 
the  house  of  Miss  Vigors  ? — I  left  my  own 
house  about  two  o'clock,  in  order  to  go  to 
Miss  Vigors. 

Did  that  take  you  near  the  Bridewell, 
or  did  you  go  that  way  P— No,  I  passed 
the  drawbridge. 

Did  joxL  see  anv  mob  eoing  towards 
the  Bridewell  P —Coming  oown  from  the 
Bridewell  in  Clare  Street;  they  were 
coming  down  Clare  Street. 

Was  that  in  the  direction  of  the  gaol  P 
— They  were  coming  down  Clare  Street 
and  entered  Marsh  Street  in  the  direction 
of  the  gaol. 

Where  did  you  go  upon  seeing  that 
mob  P— I  made  the  best  of  my  way  to  the 
Mansion  House,  hoping  that  I  should 
there  find  some  magistrates  to  whom  I 
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miglxt  commtinicate  the  information  of 
what  I  had  seen. 

Did  you  see  any  magistrate  there  P — I 
obtained  admission  from  some  of  the 
gentlemen,  the  young  special  constables 
who  were  on  duty.  I  was  told  that  a 
magistrate  was  in  the  honae,  and  with  a 
gentleman  then  on  duty,  I  went  into 
Tarions  rooms  up  stairs,  Iwt  we  oould  find 
none. 

Were  tliere  any  special  constables  there  ? 
— ^A  small  number. 

Did  they  desire  you  to  take  any  mes- 
sage from  them  to  the  magistrates? — ^I 
then  learned  from  them  that  the  magis- 
trates were  likely  to  be  found  either  at 
the  Council  House  or  the  Guildhall.  I 
said,  I  was  about  to  go  up  to  communicate 
information  of  what  I  had  seen,  and 
offered  to  take  any  message  they  might 
haye  to  send. 

Did  they  charge  you  with  any  message  F 
-—They  requested  me  to  state,  to  any 
magistrate  I  might  see,  that  they  were  in 
great  difficulty,  not  Imowing  what  they 
were  to  do,  in  case  thej  were  attacked. 

Where  did  you  go,  m  order  to  find  the 
magistrates  P — First  of  all  to  the  Council 
House,  which  was  in  my  way  to  the 
Guildhall;  but  the  Council  House  was 
completely  closed,  doors  and  windows; 
and  then  1  went  on  to  the  Guildhall,  the 
doors  of  which  I  also  found  closed ;  but  I 
was  told  that,  if  I  would  go  through  the 
passage  below  the  great  door,  I  should 
tome  into  the  Guildhall  chamber,  and 
that  there  I  should  find  some  ma^strates. 

Did  you  take  that  course  P — I  did, 

Tou  were  told  so  by  somebody  at  the 
door? — ^By  bystanders,  standing  in  Broad 
Street,  in  the  front  of  the  Guildhall. 

Did  you  find  any  magistrates,  in  any  of 
the  rooms  there? — I  went  into  a  room, 
where  I  was  told  the  mag^istrates  were, — 
a  large  room,  rather  dark,  and  a  light  at 
one  end.  A  number  of  gentlemen  were 
there, — I  should  think,  from  ten  to  fifteen, 
most  of  them  sitting ;  one  of  them  alone 
I  recognised  as  a  magistrate ;  but  I  was 
not  so  well  acquainted,  at  that  time,  with 
the  persons  of  the  magistrates,  as  such. 

Did  you  state  anything  to  them  P — ^My 
immediate  object  was  to  communioate  what 
I  had  seen. 

Did  you  do  so  P — I  stated  to  them  what 
I  came  for,  principally  respecting  the 
mob  I  had  seen  going  to  the  gaol ;  it  was, 
however,  to  one  indiTidual,  Mr.  Seijeant 
Ludlow,  the  town-clerk. 

What  did  you  tell  himP— I  told  him  I 
had  seen  a  mob  going  towards  the  gaol. 
He  told  me  they  knew  it ;  that  they  Ibiew 
that  the  gaol  was  about  to  be  attached,  or 
words  to  that  effect.  I  then  said,  I  had 
done  my  duty,  A  gentleman  at  the  table 
8aid»  '*  We  hope  you  will  do  what  you  can 


to  iKTomote  the  peace  of  the  city."  I  stated 
what  I  had  done  in  the  morning  imme- 
diately after  serrice. 

At  your  chapel  P— -Yes,  and  that  I  had 
spoken  to  all  the  children  of  oar  sohools* 
which  are  numerous,  insisting  upon  it 
that  they  should  not,  on  any  account 
whateyer,  be  seen  in  the  streets  that  day* 
and  that,  if  they  were,  they  should  be 
expelled  the  school;  and  the  otiier  oir- 
cumstanoee  I  haye  already  mentioned. 
The  gentlemen  thanked  me,  and  I  was 
leaying  the  room  but  recollected  the  mes« 
sage  from  the  young  men  at  the  Mansion 
House.  I  came  back  immediately,  and 
spoke  to  Serjeant  ZimUow  alone.  I  stated 
to  him  the  circumstances  of  the  Mansion 
House,  and  the  message  I  had  reoeiyed 
there. 

Did  he  repeat  aloud  what  you  haye 
stated  P — He  repeated  aloud  to  the  gentler- 
men  present;  he  said,  Dr.  Ccurpenier  has 
said  so  and  so. 

Was  anything  said  then  P — ^A  reply  was 
made  by  some  of  the  gentlemen  at  the 
table,  that  two  of  their  number  were  gone 
to  the  gaol*  The  names  were  mentioned, 
but  I  fo^t  them,  and  that  there  were 
not  a  sufficient  number  there  to  form  a 

Suorum,  if  any    went  to    the   Mansion 
[ouse. 

Lord  Tentbbden  :  Was  the  mayor  there  P 
—I  did  not  see  him,  and  I  think  I  must 
haye  seen  him  if  he  had  been  there. 

The  Attorney  General :  Did  you  take  that 
message  to  the  Mansion  House  P— I  asked 
if  I  should  take  that  information,  and  I 
was  told  that  I  should,  and  I  immediately 
went. 

And  stated  what  had  passed? — ^And 
stated  what  had  passed;  I  also  told  the 
young  special  constables  there  that  there 
was  about  to  be  a  meeting  at  the  Guild* 
hall ;  that  I  should  go  up  again  in  about 
half  an  hour,  and  that  I  would  carry  any 
further  message  f^om  them,  and  would 
call  for  the  purpose. 

Did  you  do  that  P—I  went,  first  of  all, 
to  my  young  friends,  but  found  they  were 
remoyed  to  a  place  of  safety.  I  remained 
there  about  half  an  hour,  and  then  went 
to  the  Council  House. 

Lord  Tentebden  :  B^  your  young  friends 
you  mean  the  Miss  Vigors  ? — ^Yes,  I  went 
again  to  the  Mansion  House,  and  was 
charged  with  a  repetition  of  the  message, 
only  more  earnestly  ;  this  was  about  half- 
past  three  o'clock. 

The  Attorney  General:  Did  you  go  to  the 
Guildhall  P— Immediately. 

Did  you  go  to  the  magistrates  P — I  went 
to  the  magistrates'  room  in  the  first  in.* 
stance,  and  I  found  two  gentiemen  con.<* 
yersing.  I  presumed  one  of  them  to  be  a 
magistrate ;  and  I  informed  him  what  hacl 
been  stated  at  the  Mansion  House. 
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Lord  TsifTSBDBK:  From  the  Mansion 
House  did  you  go  to  the  Guildhall,  or  the 
Coancil  Honsei^— The  Guildhall. 

LnrcEDALS,  J. :  You  told  them  you  had 
brought  that  message  from  the  Mansion 
Hoose  ? — Yes,  and  one  of  the  two  gentle- 
men replied,  **  Then  they  must  come  up 
here/'  I  then  vent  into  the  principal 
room,  the  Guildhall,  itself,  I  belieye.  I 
had  delayed  some  time  in  the  ante-room, 
aot  being  aware  where  the  meeting  was 
to  be  held,  and  a  considerable  number  of 
persons  were  present.  It  was  at  the 
oeginning  of  the  meeting ;  there  might 
be  from  150  to  200, 1  believe.  The  mayor 
came  iu  after  I  came  into  hall;  at  any 
rate  I  did  not  see  him  there  at  the  time 
I  oamein. 

Wesv  any  directions  given  to  the  per- 
sons present  what  to  do  P — At  the  close  of 
the  meeting  it  was  stated  that 

Lord  Testebsen  :  Did  the  mayor  apnear 
there  P — The  mayor  was  there,  presioing 
at  the  meeting  as  mavor.  The  only  direc- 
tions I  heard  were  that  it  might  be  well 
to  defend  the  Council  House,  and  that 
there  were  200  staves  in  the  house,  which 

Smtlemen  might  take  who  would  go 
ere. 

Do  you  recollect  who  said  that  P — I  am 
not  certain ;  at  present,  it  appears  to  me 
that  it  was  Serjeant  Ludlow, 

Did  you  go  home  from  the  Square  P — 
I  did. 

In  the  coarse  of  the  night  did  you  see 
an^rthing  of  the  Bishop's  Palace  P — ^No- 
thing more  than  seeing  it  burst  out  in 
fiaanes. 

Did  you  call  at  Mr.  Sheriff  Laa'8  in  the 
course  of  the  night  P — I  called  there  about 
eleven  o'clock. 

Cross-examined  by  SecurleU. 

I  observe  you  were  at  Miss  Vigor* 9; 
yoa  saw  the  operations  of  the  mob  during 
a  part  of  the  Saturday  P— The  Saturday 
erening  I  did. 

Did  there  appear  to  you  to  be  any 
leaders  amongst  themP — I  did  not  see 
any  at  that  time. 

At  any  time  P — ^In  the  way  to  the  gaol, 
between  the  Bridewell  and  the  gaol,  it 
appeared  to  me,  from  the  compactness  of 
the  body,  and  the  rapidity  with  which 
they  moved,  that  there  must  be  leaders, 
hnt  I  did  not  see  any.  I  was  at  too  great 
a  distance. 

The  Bev.  Frcmcia  Edgeworth, — Examined 
by  The  Attorney  General, 

I  believe  you  are  a  Catholic  priest  at 
Bristol  P— I  am. 

On  Sunday,  the  SOth  of  October,  did 
you  receive  at  your  chapel  any  notice  to 
attend  anywhere  P — I  did. 

ia  consequence  of  your  receiving  that 


notice,  did  you  go  to  the  Guildhall  P— I 
did. 

Did  you  go  alone,  or  some  gentlemen 
with  youP—The  Bev.  Mr.  O'FarreU  ac- 
companied me  to  the  Guildhall. 

He  is  another  priest  P — He  is. 

You  went  to  the  Guildhall,  did  you  P — I 
did. 

Did  you  see  Dr.  Carpenter  there  P — I 
did. 

Any  of  the  magistrates  P— Several,^! 
think  fonr  or  five. 

Did  you  hear  Dr.  Carpenter  communir 
oate  a  message  from  the  men  at  the  Man- 
sion House — the  constables  there  P — I  did. 

Was  any  answer  made  to  it  P — A  reply 
was  made  by,  I  believe,  a  gentleman  who 
is  solicitor  to  the  corporation  of  Bristol. 

Mr.  Bwrgee,  I  believe  P— Yes,  by  Mr. 
Burgee ;  not  by  the  magistrates ;  no  reply 
was  made  by  any  magistrate,  I  believe. 

What  was  it  Mr.  Burgee  said  P— Dr. 
Carpenter  said  he  had  just  come  from  the 
Mansion  House,  where  he  had  seen  many 
young  men,  I  think  he  said,  who  appeared 
to  him  to  be  much  dispirited,  not  having 
the  presence  and  guidance  of  a  magistrate, 
but  not  exactly  in  those  words — ^that  was 
the  import. 

What  did  Mr.  Burgee  sayP — He  said, 
"  The  magistrates  cannot  be  everywhere— ' 
two  are  gone  to  the  gaol,  and  there  are 
not  more  here  than  are  sufficient."  I  am 
not  sure  that  the  next  expression  was 
what  Mr.  Burgee  used,  but  the  sense  is, 
there  are  not  more  here  than  sufficient  to 
form  a  quorum  ;  the  impression  upon  my 
mind  is,  that  those  were  the  very  words 
he  employed. 

Do  you  remember  whether  Dr.  Carpenter 
said  anything  to  that  P — ^It  appeared  to  me 
he  was  somewhat  disconcerted  by  the 
manner  in  which  the  message  had  been 
received  ;  and  he  observed,  it  appeared  to 
him  an  important  communication  at  such 
a  moment,  and  that  therefore  it  was  his 
duty  to  make  it ;  seeming  to  me  to  apolo- 
gise for  having  intruded  the  observation. 

Did  he  so  apologise  P — It  seemed  to  me. 


from  his  manner  and  the  reply. 
.  _  of  Mr. 
We  thank  you. 


What  was  the  reply  < 


Burgee  .^— 


Did  you  make  any  communication  to 
the  magistrates  when  you  went  there  P — I 
did  not. 

Had  you  cone  with  the  intention  of 
doing  sop— X  had  gone  with  that  inten- 
tion. 

Why  did  you  not  P— In  the  first  place, 
it  appeared  to  me  that  there  had  been  a 
meetmg  before  we  arrived  there. 

Did  anything  that  passed  at  that  time 
induce  you  not  to  make  the  representa- 
tion P— Yes. 

Scarlett :  Hear  the  whole  that  happened. 
He  says  there  had  been  a  meeting. 
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The  Attorney  General :  Will  yon  go  on  P— 
It  appeared  to  me  that  I  had  not  arriyed 
at  the  proper  moment ;  either  too  soon  or 
loo  late — that  in  part  weighed  with  me  in 
not  addressing  myself  to  the  maffistrates ; 
bnt  I  was  still  more  inflaenc«a  by  the 
manner  in  which  it  appeared  to  me  the 
obseryations  of  Dr.  Ca/rj^enter  had  been  re* 
ceiyed  by  the  magistrates. 

The  magistrates  saying  nothing,  and 
Mr.  Burgee  speaking  in  the  way  yon  haye 
mentioned,  yon  left  the  Gnildhall,  I  be- 
lieyeP~I  left  the  Guildhall  I  do  not 
know  whether  it  is  necessary  I  shonld  ob- 
serye  that  I  was  inflnencea  too,  in  part, 
becaose  I  did  not  see  the  mayor  there,  to 
whom  I  thought  I  oonld,  with  greater 
chance  of  receiying  attention,  make  any 
proposition  which  occurred  to  me. 

After  that,  did  yon  go  to  the  end  of 
Bridewell  Lane  ? — x  es,  some  time  after. 

Was  there  any  mob  there  at  that  time  P 
— Yes,  in  the  act,  as  it  appeared  to  me,  of 
remoying  the  gates. 

Gonld  yon  form  any  judgment  how 
many  that  mob  mi^ht  consist  of  P — The 
persons  within  my  yiew  I  think  did  not 
exceed  150.  I  am  inclined  to  think  per- 
haps half  that  number.  I  think  I  may 
safely  say  not  150 ;  they  were  not  so  nu- 
merous in  the  narrow  place,  as  to  deter 
me,  if  I  had  occasion  to  pass  through, 
from  going  through  there. 

What  sort  of  persons  were  they  P — ^They 
were,  in  appearance,  of  the  poorest  class, 
and  the  most  ill-conducted. 

Were  they  young  or  old  ?  —  Chiefly 
young ;  I  should  say,  chiefly  under  20. 

Did  you  see  any  females  r — I  do  not  re- 
member. 

I  understand  you  to  say  that  yon 
thought  they  were  such  a  mob  as  a  person 
miffht  pass  through  P — I  should  haye  had 
no  hesitation  in  passing  though,  if  it  had 
been  the  nearest  way  to  any  pf  those  gen- 
tlemen whom  I  was  now  seeking,  as  in- 
fluential men,  to  receiye  the  proposition  I 
had  omitted  to  make  to  the  magistrates. 

Supposing  any  constables  had  been 
there,  what  number  do  you  tnink  might 
haye  coped  successfully  with  such  a  col- 
lection of  people  ? — If  it  was  my  profes- 
sion to  act  in  that  capacity,  I  should  not 
haye  been  afraid  to  haye  been  there  with 
a  dozen  constables. 

You  belieye  that  tweniT  constables, 
armed  with  stayes,  might  have  resisted 
iJiat  mob  P — In  a  few  seconds  I  think  they 
might  haye  cleared  Bridewell  Passage.  I 
think  they  might  haye  cleared  the  whole 
place. 

Did  you  afterwards  go  to  Queen  Square  P 
—I  did. 

Did  you  ^o  near  the  Mansion  House 
while  any  rioting  was  going  on  P — ^There 
was  no  rioting  going  on,  when  I  passed. 


At  what  time  was  that  P--!  think  be- 
tween  three  and  four  o'clock. 

Were  there  persons  there  P — ^There  were 
persons  there,  eyidently  prepared  to  seise 
aay  opportonity  that  negligence  might 
giyeihem. 

Were  they  of  a  low  class  of  people  P — 
Yes,  they  appeared  to  me  to  be  sailors^ 
and  such  men  as  are  employed  in  the  port 
of  Bristol. 

How  long  did  yon  remain  P — A  yery  few 
minutes  at  that  time. 

Did  yon  see  any  constables  or  police 
there  at  that  time  P->I  do  not  think  I  did 
at  that  time. 

A  person  of  the  name  of  Viekery  f—'Sot 
at  that  time.  I  saw  six  or  seven  of  the  3rd 
Dragoon  Guards,  which  appeared  quite 
sufficient  to  keep  down  such  appearance 
of  mob  as  there  then  was. 

How  soon  after  that  did  yon  go  the 
second  time  P — Between  four  and  fiye  per- 
haps-—an  hour  after  that 

What  was  the  state  of  things  thenP — 
There  was  a  large  number  of  persons  in 
Queen  Square,  spectators ;  and  from  the 
gestures  and  occasional  expressions  of 
some  twenty  or  thirty  men  near  the 
Mansion  House,  I  saw  that  things  were 
growing  worse,  that  there  was  evidently 
ah  intention  of  miycing  an  attack  on  the 
Mansion  House,  and  I  concluded,  as  they 
had  already  destroyed  the  furniture,  the 
purport  now  must  be  to  set  fire  to  it. 

Was  there  any  violence  going  on  at  that 
time,  except  in  words  P— No  violence.  I 
saw  men  making  balls,  which  it  appeared 
to    me   they   intended    to   use    for   the 

Surpose  of  setting  fire  to  the  Mansion 
[ouse. 

Of  some  combustibles  P — ^Yes,  tow  and 
pitch,  and  very  significantly  holding  them 
up  to  the  people  and  to  the  soldiers,  one  or 
two  men  yery  much  so  indeed. 

Were  there  any  constables  there  at  that 
timeP 

Pa&ke,  J. :  At  what  time  was  this  P — 
About  half-past  four. 

The  Attorney  General :  Were  there  con- 
stables there  at  that  time  P — I  saw  none 
acting  as  constables,  but  one  whom  I 
knew  to  be  a  constable,  or  at  least  em- 
ployed, I  believe,  by  the  sheriff,  of  the 
name  of  Vickery,  I  saw  standing  under 
the  portico  of  the  Custom  House.  . 

Was  it  raining  at  this  time  P — Raining 
hard. 

Were  there  other  persons  along  with 
Vickery  ? — I  think  three  or  four  of  the 
Dragoon  Guards  were  there  with  their 
horses,  and  others  retiring  from  the 
house. 

At  that  time  did  it  appear  to  you  that 
the  Mansion  House  might  have  been  taken 
possession  of  by  peaceable  persons  P— Witli 
the  greatest  ease  I  might  have  walked 
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into  it  myself;  there  were  none  to  prerent 
me  bat  the  Dragoon  Qaards,  if  that  was 
tiiair  order. 

I  believe  jon  went  home  about  that 
period  P — ^I  went  home  about  fiye,  I  think» 
or  a  little  after  five. 

Did  yon  return  to  the  Square  that 
evening  again  P — I  did. 

About  what  time  P — I  am  not  sure  now 
the  time,  but  it  was  before  eight  o'clock. 
I  cannot  say  whether  it  was  afber  sereu, 
but  I  think  between  seven  and  eight; 
certainly  before  eight  o'clock. 

Did  you  go  with  Mr.  O'Farrdl,  then  P— 
I  did. 

To  the  Mansion  House  P — We  went  to 
Qooen  Square;  the  Mansion  House  was 
Ine  point  of  attraction. 

What  was  going  on  at  that  time  P — ^The 
persons  disposed  to  attack  the  Mansion 
House  were  now  more  numerous,  and  as 
the  Dragoon  Guards  were  riding  up  and 
down,  very  few  of  them  were  there;  as 
they  left  the  cellar  doors  and  other 
entrances  into  the  Mansion  House,  the 
oellm  of  the  Mansion  House,  I  observed 
portions  of  the  mob  endeavouring  to 
remove  the  gates  or  the  doors. 

Of  what  P — Of  the  Mansion  House,  and 
the  cellars  under  the  Mansion  House: 
immediately  a  soldier  turned  his  horse^  a 
man  would  endeavour  to  lift  up  these 
doors ;  and  if  the  soldier  turned  round,  he 
left  immediately. 

If  the  soldier  turned  round,  l^e  man 
lefl^nmediately,  but  if  the  man  was  unin- 
terrupted what  was  doneP — At  length 
they  succeeded  in  puUinff  away  the  door — 
the  door  leading  into  wnat  I  suppose  to 
have  been  the  cellar  of  the  Mansion 
House. 

Did  you  see  them  bring  anything  outP — 
A  little  later  I  did. 

What  was  that  ?~A  barrel  of  beer  or 
^wioe :  an  elderly  man  and  a  boy,  with  the 
aasistance,  I  concluded,  of  some  persons  in 
the  cellar,  brought  this  up  into  the  street: 
the  man  and  the  boy  roUed  it  along :  at 
this  time  the  Dragoon  Guards  were  re- 
moved from  the  Mansion  House,  but  still 
in  the  Square. 

How  lonff  do  you  think  that  was  going 
onP — Neanv  two  hours,  from  eight,  I 
think,  till  about  ten. 

In  your  judgment  would  it  have  required 
an  inconsiderable  force  to  have  prevented 
that  being  done  P — ^Yes,  between  eiffht  and 
ten  a  verv  inconsiderable  force  oouTd  have 
prevented  it. 

How  many  persons  do  you  think  you 
flaw  employed  in  committing  that  plunder  P 
— I  do  not  think  that  I  saw  more  than  a 
dosen,  or  at  most  twenty,  entering  the 
cellars:  a  little  later  there  were  other 
depredations  committed  upon  the  Mansion 
House. 


After  the  cellars  were  plundered,  was 
there  any  difference  in  the  conduct  of  Ihe 
people  P — ^I  then  saw— I  think  it  must  have 
been  about  ten  o'clock — a  much  larger 
number  of  persons  enter  the  front  of  the 
Mansion  House,  and  they  ransacked  what 
I  supposed  to  be  the  cupboards  of  the 
rooms  on  the  ground  floor.  I  saw  them 
breaking  up  the  floors  with  adzes,  such 
as,  I  beueve,  are  used  by  ship-builders. 

Did  you  observe  anything  particular  of 
a  boy  about  thirteen  years  P — ^After  hesi- 
tation manifested  by  the  whole  of  those 
who  were  in  the  rooms  on  the  gpround- 
floor — ^the  whole  that  I  could  see  in  the 
front  of  the  Mansion  House — afber  an 
hesitation  of  some  minutes,  a  boy  with  a 
candle  in  his  hand  urged  them  to  go  up 
stairs  with  him.  When  he  had  proceeded 
a  few  steps  he  turned  round,  and  found 
that  none  followed  him,  and  said  to  them, 
"Why  do  you  not  come  onP  Are  you 
afraid  P" 

What  happened  thenP — That  was  re- 
ceived with  a  sort  of  cheer,  and  they  joined 
thoBo  in  the  lower  rooms  immediately,  and 
went  up  stairs. 

.  Following   this   boyP — Following  this 
boy. 

You  did  not  state  what  age  he  appeared 
to  be  P — He  appeared  to  be  about  uiirteen 
at  most. 

What  number  of  men  do  you  think 
followed  this  boy  P—Oh  1 1  think  that  there 
could  not  have  been  more  than  between 
twenty  and  thirty  men,  chiefly  lads  of  six- 
teen, many  of  them  younger. 

How  long  did  you  remain? — ^Affeer  what 
I  now  speak  to  P 

On  this  last  occasion  from  your  going 
at  eight  P — This  I  now  speak  of  must  have 
happened,  I  should  think,  a  few  minutes 
after  ten. 

How  long  did  you  continue  there  after 
that  P — I  kept  there.  I  think,  about  twenty 
minutes  or  half  an  hour.  I  saw  the  whole 
of  it  in  flames ;  the  plunder  of  the  upper 
rooms  appeared  to  be  the  work  of  a  rew 
minutes  only,  and  immediately  the  whole 
was  in  flames. 

Did  vou  see  anv  attempts  made  to  pre- 
vent pmndering  r— None  whatever. 

Did  you  see  any  furniture  removed  to 
places  of  safety  P — From  the  contiguous 
houses  I  did,  but  no  attempt  made  at  the 
Mansion  House,  or  any  furniture  removed 
from  the  Mansion  House. 

From  some  of  the  contiguous  houses  you 
did  P- Yes. 

Was  that  done  by  the  mob,  or  by  the 
persons  who  appeared  to  be  securing  the 
property  P — Persons  who  I  knew  were 
employed  either  by  the  owners  or  keepers 
of  property  to  remove  it  to  places  of 
safety. 

Did  you  see   the  mob  obstruct  them 
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while  they  were  so  employed  P — 1^0%  the 
least  obfltmotioii ;  on  the  contrary,  the 
utmost  willingness  manifested  by  the 
persons  who  were  not  so  engaged  to  take 
a  share  in  it. 

Yon  came  away  abont  twenty  minntes 
alter:  I  will  ask  yon  during  the  whole 
time  you  were  there,  whether  it  appeared 
to  be  a  formidable  mob  in  pomt  of 
force? — ^Not  a  formidable  mob  in  point 
of  force,  at  any  period;  but  when  the 
cellars  of  the  Mansion  House  had  been 
entered,  and  I  suppose  wine  and  other 
liquor  had  been  supplied  to  the  people 
about,  the  mob  increased  in  number,  and 
the  most  formidable  feature  of  the  attack 
on  the  Mansion  House  was,  in  my  judg- 
ment, in  the  men  employing  the  acuses  I 
hare  spoken  of.  I  then  suspected  that  the 
respectable  part  of  the  artisans  of  Bristol 
were  engaged  in  this  riot ;  by  respectable 
I  manifestly  mean 

Men  earning  their  livelihood  P — ^Yes, 
men  on  whose  assistance  in  suppressing  it 
I  had  previously  calculated. 

Could  you  give  any  estimate  of  the 
number  of  such  persons? — ^I  have  said 
before,  I  think,  they  could  not  have  been 
more  than  between  twenty  and  thirty.  I 
suspect  that  is  an  over-statement  of  the 
number. 

You  left  at  about  twenty  minutes  past 
ten  P — I  think  between  ten  and  eleven. 

The  next  morning  did  you  go  to  the 
Council  House  P — I  did.  I  first  went  to 
t^e  Guildhall,  to  inquire  for  magistrates 
or  a  magistrate. 

At  what  time  of  the  morning  was  that  P 
— ^I  believe  about  a  quarter  before  six,  I 
was  at  the  Ghiildhall  with  Mr.  O'Fa/rreU, 

Did  yoa  get  any  admission  into  the 
Guildhall  P-^e  did  not  obtain  admission ; 
in  fact  we  met  the  servants,  we  saw  the 
servants  of  the  magistrates,  the  servants 
employed  about  the  Guildhall,  generally 
at  the  entrance  of  the  passage  leading  to 
the  Guildhall :  from  them  we  learnt  that 
there  was  no  magistrate  there,  and  that 
there  had  not  been. 

"We  will  not  proceed  in  that :  did  jrou  go 
to  the  Council  House  P— Yes,  they  directed 
us  to  the  Council  House. 

Did  you  find  a  magistrate  there  P — There 
was  no  magistrate  when  we  arrived,  a  few 
minutes  before  six. 

Did  some  magistrates  come  shortly  after 
that  P — ^A  very  few  minutes  after  that  the 
mayor  and  Mr.  George  Hilhouee  came. 

Was  there  a  Mr.  Lunell  there  P— Mr. 
LuneJl  was  there. 

Did  he  say  anything  to  you  P — ^Yes,  when 
I  entered,  I  addressed  myself  to  Mr.  LuneU, 
who  had  very  recently  served  the  office  of 
sheriff. 

You  told  him  something ;  did  he  speak 
to  the  magistrates  when  they  cameP — 


Yes,  he  did.  He  said,  "  Mr.  EdamMnih  it 
come  to  make  an  offer,  which  I  tnink  it  it 
very  desirable  to  accept,"  or  words  to  that 
effect :  he  mentioned  the  offer  I  had  come 
to  make,  and  that  in  his  opinion  it  ong^ 
to  be  accepted. 

Did  he  or  you  state  what  the  offer  was  ? 
— I  am  not  sure  that  he  stated  it ;  I  be- 
lieve he  stated  it:  I  am  certain  that  I 
stated  it  as  I  had  previously  stated  to  him. 
I  do  not  think  the  mayor  or  Mr.  HUhouae 
made  any  reply  to  his  observation,  becanae 
they  were  then  on  the  stairs. 

Did  you  hear  Mr.  Lunell  state  it  to  the 
magistrates P—I  did;  I  had  previously 
toldf  Mr.  LuneU  what  I  had  come  to  pro- 
pose to  the  magistrates.  He  at  once 
accepted  it  with  great  jov ;  I  could  see 
that,  and  as  the  mayor  and  Mr.  HUhotue — 
Mr.  George  Hilhouee — were  going  up  the 
stairs,  he  said,  "  Mr.  Edgeworik  is  come  to 
make  a  proposition." 

Did  you  make  the  proposition  to  them  F 
— Idii 

What  was  itP— I  told  them  I  was  able 
to  find  200  able  and  steady  men,  to  act 
under  their  directions,  and  to  assist  in 
suppressing  the  riots,  and  in  preserving 
the  peace  of  the  city. 

Did  either  the  mayor  or  Mr.  Hilhouee 
say  anything  to  thatp — Each  made  an 
observation. 

What  was  it  P— Mr.  HilhouBe  said,  '*  Mr. 
Edgeworth,  you  know  they  will  drink ;  ** 
observing,  at  the  same  time,  to  the  mayor, 
that  they  would  be  all  Irishmen,  or  mostly 
irishmen. 

Upon  Mr.  Hilhouee  saving  that,  did  you 
addrass  either  of  them  r— I  addressed  the 
mayor,  I  believe.  I  had  previously  ad- 
dressed myself  to  Mr.  Hilhouee,  I  then 
tamed  to  the  mayor,  and  emphatically 
renewed  my  proposal. 

Lord  TBNTERDS17 :  This  was  on  Monday  P 
— ^Yes,  about  a  quarter  before  six  on  tne 
Monday  morning. 

The  Attorney  General :  Did  you  revert 
to  what  Mr.  Hilhouee  had  said  of  their 
drinking  P — ^I  repeated  with  such  emphasis 
as,  I  think,  was  adverting  to  what  he  had 
said,  '*  I  am  come,  Mr.  Mayor,  to  offer,  if 
you  will  accept  them,  200  able  and  steady 
men,  to  act  under  your  directions  in  sup- 
pressing the  riots." 

Did  tne  mayor  say  anything  to  that  P — 
He  said,  in  a  very  affable  manner,  ''I 
thank  you,but  we  are  going  now  to  organise 
the  wards."    Upon  that  I  left. 

Cross-examined  by  Scarlett. 
Will  you  allow  me  to  ask  you,  when  you 
describe,  the  persons  who  were  makm^ 
balls  of  pitch  and  tow,  and  exhibiting  them 
to  the  people,  and  to  the  soldiers,  how- 
many  people  might  be  assembled?  I  do 
not  ask  what  you  consider  the  active  part 
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of  the  mob;  but  bow  many  migbt  be 
assembled  altogether,  in  Queen.  Square  F — 
I  did  not  see  men  doing  this  in  Queen 
Square,  but  in  a  street  very  near  it ;  I  do 
not  know  the  name  of  &e  street;  but 
there  are  persons  present  who  can  state 
that. 

Were  there  manj  persons  present  to 
wliom  the  boy  exhibited  those? — 'No,  at 
that  noint  the  people  did  not  rest;  no 
assemDlage  was  found  there;  but  there 
were  persons  continually  passing,  and  I 
think,  at  any  moment,  when  that  action 
Was  exhibited,  it  would  be  in  the  presence 
of  between  30  and  40  people. 

Being  in  the  presence  of  80  or  4!0  per- 
sons, did  any  of  those  30  or  40  persons  lay 
hold  of  those  persons  P— No,  I  think  very 
many  persons  would  not  understand  the 
meaning  of  that. 

You  understood  itP— I  feared,  seeing 
the  state  of  the  Mansion  House- 
Did  you  understand  the  meaning? — ^I 
hare  told  you  what  my  conjecture  was, 
that  those  were  balls  prepared  for  the 
purpose  of  setting  fire  to  the  Mansion 
House. 

You  think  many  would  not  understand 
it  P— No. 

Afl  you  understood  the  meaning,  why 
did  not  you  lay  hold  of  them  P — ^I  did  not 
think  it  hecame  me  to  lay  hold  of  them. 

Were  not  there  a  sufficient  number  of 
decent  persons  taking  no  part  with  the 
rioters,  who  would  have  lent  their  aid,  if 
you  had  done  so  P— There  were,  I  have  no 
doubt,  many  to  be  found,  who  would  hare 
gone,  at  the  suggestion  or  request  of  a 
magistrate,  but  not  at  my  request. 

I  return  to  the  question,  how  many  per. 
Bons  mi^ht  be  assembled  at  Queen  Souare, 
in  your  judgment,  during  any  perioa  you 
were  there  P — ^I  was  there,  the  first  time, 
I  think,  about  half-past  three ;  there  were, 
perhaps,  three  or  four  hundred— it  is  a 
large  square— passing  in  different  direc- 
tions, but  I  do  not  think  there  were  a 
hundred  at  that  time  assembled  together, 
and  remaining  there ;  I  think  not ;  there 
-was  nothing  that  would  attract  me  as  a 
mob. 

Lord  Tentbrden  :  At  what  time  do  you 
refer  to  P— Half-past  three. 

Scarlett:  At  that  time  the  Dragoons 
-were  there,  before  the  Mansion  House  P — 
"Yes,  there  were  six  or  seren  stationed 
near  the  Mansion  House. 

The  next  time  you  were  there,  how 
many  were  there— Imean  in  Queen  Square, 
and  about  the  Mansion  House  P — ^About 
the  Mansion  House  there  were  rery  few 
indeed ;  in  Queen  Square  there  were  seve- 
jal  troops ;  perhaps,  altogether,  there 
ndght  haye  been  2,000.  I  think  I  haye 
oyerstated  it,  when  I  say  that. 

What  were   they  doing  P— They  were 


apparently  inquiring,  at  least  I  h«ard 
seyeral  inquiring,  what  were  the  measures 
adopted  by  the  magistrates,  to  put  a  stop 
to  it. 

Upon  your  oath,  did  you  not  hear  a 
shout  of  approbation  when  the  Mansion 
House  was  falling  in  flames  P— I  am  speak- 
ing  of  half-past  four ;  at  that  time  the 
Mansion  House  was  not  in  fiiames  ;  I  am 
speaking  of  what  I  saw  on  my  return. 

How  long  did  you  stay  the  second  time  P 
— I  think  about  half  an  hour ;  I  left  about 
flye. 

You  came  back  about  eight  o'clock  p.^1 
think  I  came  back  before  eight. 

You  say  you  stayed  from  eight  to  ten  P 
— Yes. 

You  saw  the  Mansion  House  in  flames  P 
—Yes. 

Then  the  latter  part  of  that  time,  there 
were  a  yast  number  concerned ;  were  there 
not  shouts  of  approbation  from  that  yast 
number?— Upon  my  oath,  I  heard  no 
shouts  of  approbation,  but  frequent  ex- 
pressions or  horror  at  what  they  were 
doing. 

If  anybody  has  stated  that  there  were 
shouts  of  appi-obation,  and  that  they 
seemed  pleased  with  the  destruction  of 
the  Mansion  House,  that  is  false? — No,  I 
do  not  say  that— 

Lord  l^NTEBDSN :  That  does  not  follow ; 
one  man  hears  one  thing,  and  one  hears 
another. 

I  do  not  remember  hearing  shouts  frvm 
the  assemblage  of  persons  in  the  Square ; 
I  heard  shouts  in  the  crowd. 

Were  you  at  the  Custom  House  P — ^Yes, 
I  was. 

At  what  time? — ^Between  eleyen  and 
twelye;  after  seeing  the  Mansion  HouSe 
in  flames  I  returned  home,  thinking  it 
necessary  to  make  arrangements  with  my 
reyerend  colleague  for  the  night.  I  had 
told  him  that  the  work  of  fire,  which  I  had 
long  expected,!  was  now  begun,  and  that,  if 
he  would  remain  at  home,  I  would  go  out. 

You  and  Mr.  0*Farrell  had  long  ex- 
pected the  work  of  fire  P — We  had,  seeing 
no  precautions  taken  against  it.  When  I 
returned,  I  think  after  eleyen,  between 
eleyen  and  twelve,  on  my  way  to  the 
Square,  I  met  a  lad  of  about  sixteen  years 
of  age,  an  intelligent  lad  belonging  to  our 
congregation,  and  I  thought  it  right  to 
say  to  him  that  it  was  his  duty  to  remun 
at  home,  not  to  come  out — that  he  would 
not  see  me  there,  unless  it  was  my  yery 
painful  duty  to  do  my  best  to  prevent 
people  who  were  specially  committed  to  my 
spiritual  care  from  taking  any  part  in 
those  riots.  I  asked  him  if  he  had  seen  any 
of  the  congregation— (he  was  an  Irish  boy) 
any  of  his  countrymen,  I  think  was  the 
expression,  near  the  fires;  he  said,  yes, 
some  were  now   beginning  to   disgrace 
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themselyeB.  I  aeked  him  if  he  oonld 
direot  me  to  anj  spot  where  they  were. 
He  told  me  at  a  street  at  the  back  of 
the  Castom  House  and  Mansion  Hoose, 
I  believe  Kins  Street,  I  should  find 
some  there,  —  ne  had  jnst  seen  them, 
— ^he  was  so  disgusted  he  was  going  home, 
fleeing  them  taking  part  in  plundering  the 
houses.  I  went  tmther.  Some  I  recog- 
nized, and  seeing  them  carrying  away 
fiour,  I  obseryed  to  them  that  they 
were  committing  a  ^preat  crime  which 
would  be  sure  to  be  visited  in  a  few  hours 
by  the  law  of  the  country — according  to 
the  laws  of  the  country. 

Tou  are  a  long  way  fVom  the  Custom 
House? — No,  about  three  doors  from  it. 
These  men  told  me  that  they  were  com- 
missioned,— that  they  were  directed — ^by 
the  foreman  of  some  com  merchant,  I  do 
not  know  his  name,  to  take  away  this 
flour  to  places  of  safety.  I  found,  of 
course,  no  farther  occasion  to  blame  their 
conduct.  I  then  went  to  the  Custom 
House,  to  the  back-door  of  the  Custom 
House,  and  knocked.  I  addressed  myself 
to  a  person  I  had  often  seen  about  the  ! 
Custom  House,  whom  I  presumed  to  be  ' 
an  officer  belonging  to  it;  I  told  him  I 
had  heard,  I  hoped  untruly,  that  the 
Custom  House  would  shortly  be  attacked, 
that  there  were  many 

You  had  heard  that,  had  you  P— I  had. 

From  whom  had  you  hesurd  it  P — ^I  must 
take  a  little  time  to  consider.  I  do  not 
know  that  it  was  any  person  I  was  ac- 
quainted with.  I  had  heard  it  said  in  the 
crowd ;  the  people  said  they  would  soon 
atack  the  Custom  House. 

It  is  so  remarkable,  that  you  must  re- 
collect it  P—That  they  would  soon  attack 
the  Custom  House, — I  recollect  hearing 
the  expression, — that  they  would  soon  now 
be  at  the  Custom  House.  There  were  many 
poor  Catholics  in  the  immediate  vicinity 
of  Queen  Square,  and  my  object  in  going 
to  the  Custom  House  was  to  ofiEer  the 
assistance  of  my  presence  there.  In  case 
any  of  the  poor  Catholics  should  be  found 
among  the  assailants,  I  was  convinced! 
had  a  better  chance  than  any  man  in 
Bristol  in  detaching  them  from  the  work 
of  plunder.  I  addressed  myself  to  one  whom 
I  supposed  to  be  a  clerk  in  that  establish- 
ment, and  stated  that  I  had  come  there 
for  the  purpose  of  offering  such  assistance 
as  I  hare  described.  He  said,  perhaps, 
you  do  not  know  me.    I  said, 

You  went  there  because  you  had  heard 
that  the  Custom  House  was  likely  to  be 
burnt  P — It  was  evident  without  my  hear- 
ing it. 

You  first  say  it  was  evident,  and  then 
that  you  heard  it  P — It  was  both. 

You  went  there  because  you  heard  the 
Custom  House  was  likely  to  be  burnt,  to 


see  if  any  of  your  congregation  was  thers, 
that  you  might  endeavour  to  prevent  them  P 
—Yes. 

Did  you  see  Colonel  Brereton  coming 
there  at  kdj  time  in  the  course  of  that 
unhappy  period  P — ^I  did. 

About  what  time  was  that  P — I  suppose 
it  must  have  been  after  ton  o'clock,  at 
least  the  Mansion  House  was  in  flames 
when  he  arrived ;  he  arrived  with  about 
eighteen  or  twenty  of  the  3rd  Dragoon 
Guards. 

What  passed  P— He  drew  them  up  in 
front  of  the  Mansion  House  and  addressed 
himself  to  one  of  the  six  or  seven  of  the 
Dragoon  Gaards  who  remained  there  all 
the  time,  who  had  been  left  there  before, 
and  asked  him  how  this  had  come  about, — 
why  did  he  permit  this, — that  was  the 
Mansion  House  now  in  flames.  The  cor- 
poral or  sergeant,  that  is,  the  individual  to 
whom  he  addressed  himself,  said,  '*  How 
could  we  help  it,  sir  P" 

Did  he  say  anything  else  to  themP—I 
think  those  six  or  seven  then  joined  the 
main  body,  and  I  heard  him  say  to  them, 
— I  was  close  to  his  horse,  '*  My  lads,  do 
not  fire ;"  it  was  a  moment  of  irritation  to 
them. 

Was  any  attack  made  upon  the  lads  P — 
No,  no  attack  made  upon  them. 

Were  they  cheered  t — I  think  there  was 
a  cheer  from  the  rioters  in  the  houses. 

Was  any  liquor  given  to  them  then  P — 
I  saw  none  given  to  them  then. 

Then  what  did  Colonel  Br&reion  do  P — 
Colonel  BrereUm  rode  forward  about 
twenty-five  yards,  leaving  his  men  in 
charge  not  to  fire  amongst  the  large  num- 
ber of  people  not  engaged  in  rioting.  I 
was  then  too  far  from  him  to  hear  his 
words,  but  I  saw  his  gestures,  and  the  im-  « 
pression  upon  my  mind  was,  that  he  was 
importuning  them  to  leave  the  place. 

How  long  was  that  before  the  Custom 
House  was  on  fire  P— It  was  shortly  after 
he  came  in,  before  I  left  the  Custom 
House,  on  that  occasion;  the  Castom 
House  had  been  on  fire  i^ut  twelve. 

When  you  came  back  and  went  to  the 
Custom  House,  were  those  troops  there  P 
—I  do  not  remember;  I  went  the  back 
way  to  the  Castom  House ;  I  went  through 
King  Street;  I  think  it  was  behind  the 
Custom  House  and  the  A£ansion  House. 

When  you  went  back  into  the  Custom 
House,  did  you  go  into  Queen  Square  at 
all  P — No,  I  did  not  go  into  Queen  Square 
at  all. 

You  went  away  before  it  was  burnt  P — 
Some  few  minutes,  when  all  the  clerks 
and  men,  who  had  been  engaged  in  carry- 
ing away  the  books,  had  leu,  I  went  away. 

W  ere  there  a  good  many  of  those  P — 1 
think  a  good  many — ^I  think  quite  enough, 
to  have  defended  the  place  against  any^ 
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mob  that  I  eaw  at  that  time— clerks  and 
men  that  were  engaged  in  carrying  away 
books  and  other  things. 

Yon  were  not  in  or  abont  the  Custom 
House  during  the  fire  of  the  Custom 
House  P — I  was  not  at  the  Custom  House 
at  the  time  it  was  set  on  fire ;  in  fact,  I 
was  not  there  when  the  mob  rushed  in. 
I  saw  only  two  or  three  left  in  the  place. 


Re-examined  by  The  Attorney  OenercU. 

Before  Colonel  Brereton  came,  what  was 
the  number  of  soldiers  you  saw  P — Six  or 
seyen,  I  think. 

Henry  Bulgin  sworn. — Examined  by 
Solicitor  Qefty&ral. 

£A  bookseller.  I  went  to  attend  a  meet- 
ing at  the  Guildhall  on  Sunday,  30th  Octo- 
ber, at  half-past  three  in  the  afternoon. 
Nothing  was  determined.] 

Did  that  meeting  terminate  without  any 
directions  beiug  given  by  the  magistrates 
before  they  left  P — The  only  direction  was, 
for  the  gentlemen  in  the  hall  to  repair  to 
the  Council  House. 

How  long  had  the  meeting  then  lasted  P 
— I  think  it  had  lasted  three  parts  of  an 
hour. 

Did  you  and  the  other  persons,  or  any 
of  them,  adjourn  upon  this  from  the 
Guildhall  to  the  Council  House  P— We  did 

BO. 

What,  in  your  judgment,  was  the  num- 
ber of  the  persons  who  so  adjourned,  or 
met,  at  the  Council  House  P — Several 
handreds,  that  is  to  say,  I  believe  we  met 
several  hundreds  there. 

Not  the  same  company  entirely  P— No. 

But  consisting  partly  of  those  who  left 
the  Guildhall,  and  others  who  came  to  the 
Council  House  P— Yes. 

Upon  adjourning  to  the  Council  House, 
did  you,  upon  arriving  there,  see  any  of 
the  magistrates  P— I  did  not. 

How  long  was  it,  after  your  arrival  at 
the  Council  House,  before  any  of  the 
magistrates  appeared  P — I  did  not  per- 
ceive any,  till  about  half  an  hour  after  I 
arrived. 

During  that  time  were  any  commu- 
nications made  to  you,  and  the  other  in* 
habitants  present,  from  the  magistrates  P — 
I  hefurd  none. 

Did  anything  then  take  place  among 
yourselves,  about  the  application  of  the 
civil  force,  or  your  own  employment  P 

Scarlett:  What  signifies  that,  among 
themselves  P 

SoUciior  OenefrdL :  I  am  asking  what  they 
did. 

Scarlett :  You  are  asking  what  they  said 
to  one  another. 

Campbell :  Yon  first  of  all  get  the  magis- 
trates absent,  and  then  you  asked  what 
passed  in  their  absence, 
o    61636. 


Solicitor  General :  I  asked  whether  any 
communication  was  made  from  the  magis- 
trates, and  then  I  asked  what  was  done 
by  themselves.  I  do  not  ask  what  they 
said.  What  did  you  do  P — Two  or  three 
gentlemen,  who  supposed  they  had  suffi- 
cient influence  to  get  attention,  proposed 
that  we  should  au  be  divided  into  our 
several  parishes,  so  as  to  endeavour  to 
organize  us  in  some  way,  in  case  we 
should  be  called  upon ;  which  was  done. 

Having  done  that,  did  the  magistrates, 
or  any  of  them,  make  their  appearance  P 
— Not  any,  that  I  saw. 

Having  thus  organised  yourselves  at  the 
Council  House,  was  any  application  made 
by  any  of  you  to  the  magistrates  P  —  I 
understood  there  was,  from  what  I  over- 
heard around  me. 

Was  any  message  sent  by  yourself,  or 
by  the  other  persons  present,  to  the  magis- 
trates, or  to  inquire  for  them  P — I  cannot 
say.  I  understood  so,  from  those  around 
me. 

Did  you  go  to  the  magistrates  P— I  did 
not. 

Whilst  you  remained  at  the  Council 
House,  did  you  or  not  see  any  of  the  magis- 
trates P— I  did. 

State,  if  you  please,  in  what  part  of  the 
Council  House  you  saw  the  magistrates, 
and  what  was  the  time  you  saw  them  P — 
Some  time  after  I  had  remained  in  the 
house  which  our  parish  had  gone  into,  I 
saw  that  there  was  nothing  likely  to  be 
done,  as  it  appeared  to  me  ;  and  I  left  my 
party,  and  went,  for  mere  curiosity,  about 
to  see  what  was  ^oing  to  be  done,  and  I 
believe  I  went  mto  what  is  called  the 
magistrates'  room. 

Lord  Tenterden  :  Did  you  see  the  mayor 
and  the  others  P — I  do  not  recollect  seeing 
the  mayor.  I  saw  Alderman  Abraham 
HUhotue,  I  am  sure,  and  Alderman  Fripp, 
I  do  not  recollect  any  others ;  there  were 
several  others. 

Solicitor  OenercU:  Did  you  or  not  see  the 
mayor  in  any  room  in  the  Council  House  P 
— I  did  not. 

Were  any  orders  or  directions  given  by 
the  magistrates  to  the  persons  so  assem- 
bled at  this  adjournment,  at  the  Council 
House  P — Not  any  that  I  heard. 

Lord  Tentekdek  :  He  has  told  you  that 
half  a  dozen  times. 

Solicitor  General :  At  what  time  did  you 
and  the  other  persons  leave  the  Council 
House  P — I  left  myself  in  the  course  of  the 
evening,  and  returned  again.  I  thought 
that  our  aid  seemed  not  to  be  required, 
and  I  left  from  mere  curiosity,  and  went 
into  the  city  to  see  what  was  going  on. 

At  what  period  did  you  return  to  the 
Council  House  P — I  think  I  returned  at 
nearly  8  o'clock,  or  a  little  before  8. 
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Did  yon  then  find  any  number  of  persons 
assembled  P — ^Yes,  a  great  many. 

Any  magistrates  P — £  did  not  see  any 
there ;  we  were  principally  on  the  half- 
stairs. 

At  what  time  did  yon  leave  the  Conncil 
House  npon  this  second  occasion  P — Very 
soon  after  I  arrived,  I  think  about  half- 
past  eight,  between  eight  and  nine,  or  it 
may  have  been  about  nine. 

Did  you  then  leave  it  alone,  or  in  com- 
pany with  any  other  persons  P — I  left  it  in 
company  with  several  other  persons. 

Where  did  you  go  P— To  the  Bishop's 
Palace. 

What  was  the  number  of  persons,  in 
your  judgment,  there,  at  the  Bishop's 
Palace  P — ^I  should  think  two  or  three 
hundred ;  it  was  rather  dark,  and  I  cannot 
form  a  clear  opinion  upon  that. 

Do  you  mean  to  describe  those  two  or 
three  hundred  as  rioters  P — Oh,  dear,  no. 

Be  BO  good  as  to  state  what  was  the 
number  of  the  rioters,  and  how  they  were 
then  employed  P — We  were  received  with 
yells  and  shouts,  and  various  missiles 
were  thrown ;  and  in  passing  through  to  go 
to  the  Palace  it  appeared  to  me  that  those 
actually  engaged  were  not  above  30  or  40. 

Did  you  meet  with  much  difficulty  or 
obstruction  in  your  passage  through  those 
number  of  persons  to  the  building  P — No, 
we  did  not. 

Was  any  violence  offered  to  you  and  the 
other  persons  with  you  in  thus  passing 
through P — ^Very  little;  merely  a  few 
stones  thrown. 

Were  you  and  those  other  persons  under 
the  direction  or  accompanied  by  any 
magistrate? — We  were  accompanied  by 
Alderman  Complin. 

Your  party  ? — Our  party. 

Did  Alderman  Camplm  accompany  you 
to  the  building — ^the  Bishop's  Palace  Y(a) — 
I  did  not  see  him  ;  he  accompanied  us  to 
the  gate,  but  not  to  the  building.  I  did 
not  see  him  in  the  building.         ^ 

Be  so  good  as  to  describe  the  situation 
of  the  gate  with  reference  to  the  build- 
ing P — Supposing  this  to  be  the  gate,  at 
the  entrance  of  the  palace  yard  there  is  a 
sort  of  avenue  here  (describing  it),  and 
there  are  houses  on  this  side  ;  and  here  it 
was  that  when  our  party  entered  Mr. 
Complin  accompanied  us  to  the  end  of  this 
avenue  to  the  gate,  where  myself  and 
another  gentleman  were  applying  for 
lights,  and  after  that  time  I  did  not  see  him. 

Upon  arriving  at  this  gate  did  you  meet 
with  any  particular  resistance  from  the 
mob  P — No,  this  avenue  was  nearly  clear, 
^ust  before  the  gate  it  was. 

Did  you,  after  your  arrival  at  that  gate, 
see  anything  more  of  Alderman  Camplin 

(a)  Sec  Plan,  1367. 


during  the  time  that  you  were  at  the 
Bishop's  palace  P — I  did  not. 

How  long  were  you  at  the  Bishop's 
palace,  and  how  were  you  occupied  during 
that  time  P — As  soon  ns  lights  were  pro- 
cured, or  indeed  while  they  were  procuring 
lights,  I  went  forward  with  a  party  to  the 
palace  door.  We  there  found  the  door 
broken  in,  and  we  went  into  the  hall,  and 
took  possession  of  the  hall,  and  several 
individuals  went  upstairs  into  the  palace 
for  the  purpose  of  searching  for  and 
securing  the  rioters,  if  they  could  be 
found  there.  I  remained  in  the  hall  for 
some  little  time,  and  afterwards  ioined 
several  of  the  pajiy,  five  or  six,  and  went 
upstairs.  The  party  to  which  I  was  at- 
tached became  separated  from  the  main 
body,  and  we  pursued,  I  suppose,  one 
wine  of  the  building,  the  long  gallery,  I 
think  it  was.  We  went  from  one  room  to 
another  looking  under  the  beds  and  over 
the  cupboards  to  see  if  we  could  see  any 
rioters,  and  after  we  had  ^ne  to  the 
whole  extent  of  the  gallerv  m  which  we 
were,  we  then  consulted  what  we  should 
do,  and  we  then  determined  upon  going 
downstairs  to  the  hall  to  consult  with  the 
main  body  what  measures  should  be 
adopted  for  keeping  possession  and  secur- 
ing the  palace  for  the  night, — I  should 
say,  that  the  palace  had  been  fired  before, 
and  it  was  put  out — and  to  devise  what 
measures  should  be  taken  to  keep  the 
palace  from  being  fired .  When  we  came 
downstairs,  we  found  all  in  darkness,  and 
there  was  not  a  single  person  left  in  the 
hall.  Of  course  we  were  exceedingly 
lightened,  and  we  immediately  proceeded 
out  into  the  yard.  At  that  moment  the 
mob  was  jnst  coming  into  the  palace  yard 
gate.  A  gentleman  who  was  in  company 
with  myself  and  a  small  party  had  a  white 
hat  on,  which  was  immediately  perceived 
by  the  mob,  and  they  set  up  a  yell  and  a 
shout,  and  made  a  rush  upon  us.  We  of 
course  retreated  instantly  into  the  Palace ; 
we  rushed  into  the  very  first  room,  and 
there  was  a  window  at  the  end  of  the 
room,  which  was  fortunately  unclosed, 
and  a  gentleman  pushed  it  up  and  jumped 
through,  and  every  one  of  us  after  him, 
because,  of  course,  the  mob  was  very  near 
us. 

During  the  time  you  were  there  and 
thus  occupied,  what  do  you  consider  was 
the  number  of  rioters  actually  employed 
in  this  demolition  and  plunder  P — I  heard 
of  two  individuals  who  were  secured  in 
the  palace,  and  ft-om  those  gentlemen  who 
entered  first,  that  three  or  four  had  made 
their  escape  from  it;  but  with  that  ex- 
ception the  Palace  was  entirely  in  our  own 
hands. 

You  have  stated  that  one  or  two  per- 
sons were  secured,— do  you  mean  that  you 
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took  any  prisonerB  ?— There  were  two,  I 
nnderstand,  taken  prisoners. 

Pid  yon  assist  in  capturing  them  P— No. 
I  should  remark  there  were  one  or  two 
men  broncht  into  the  hall,  collared,  and 
immediately  there  was  a  great  commo- 
tion, and  difference  of  opiuion,  as  to  what 
should  be  done  with  that  individaul. 

What,  ultimately,  was  done  with  him  P 
— ^He  was  yerynear  being  Mlled,  and  a 
person  present  came  forward  and  collared 
the  man,  and  gained  the  attention  of 
every  one  present,  and  said,  **  Is  this  man 
to  be  killed  P"  "  No,  no,  no."  »  Then, 
for  God's  sake,  put  down  your  stares,  or 
you  will  kill  him." 

Was  he  put  anywhere  P— Yes,  it  was 
determined  that  he  should  be  secured. 

Was  he  left  there  P — I  understood  so. 

You  have  stated  you  saw  nothing  of 
Alderman  Ccvmplin  from  the  time  you 
arrived  at  the  gate ;  did  you  during  the 
whole  time  you  were  there  see  the  mayor 
or  any  other  aldermen  present  p — ^I  did  not. 

From  the  number  you  saw  on  the  one 
or  the  other  side,  what  force  do  you  con- 
sider would  have  been  Bu£Scient  to  have 
put  down  the  mob  at  the  Palace  P--The 
military  were  there,  and,  therefore,  very 
little  would  have  been  sufficient ;  we  did 
not  require  any  force  there,  only  to  search 
the  Palace,  because  the  militaiy  were 
there. 

BearleU:  The  military  were  there  P — 
yon  might  as  well  have  mentioned  that 
before  P— I  was  not  asked  the  question. 

Solicitor  General:  Were  the  mUitary 
there  when  you  arrived  P — ^Yes,  they  were. 

Did  they  remain  while  you  wei*e  there  P 
— Part  of  the  time ;  when  we  returned  we 
found  they  were  all  gone,  and  our  own 
body  likewise. 

So  that  when  you  came  downstairs, 
there  were  no  military  there  P — No,  not 
any,  neither  military  or  constables. 

And  as  I  understand  you,  neither  the 
mayor  or  any  of  the  aldermen  P — Not  any 
at  all. 

At  this  last  period,  therefore,  in  your 
judgment,  what  civil  force  would  have 
been  sufficient  to  have  maintained  the 
possession  of  this  place  against  the  mob  P 
— ^Without  the  militaiy  having  been  there  P 

The  military  having  been  gone,  and 
everybody  having  leftP — I  should  think 
20  or  30  resolute  men  would  have  done  it. 

LiiTLEDALE,  J.:  Exclusivc  of  the  mili- 
tary P— Exclusive  of  the  military, — without 
the  military. 

Cross-examined  by  Campbell. 

I  must  take  you  first,  if  you  please,  to 
the  Guildhall.  On  Sunday,  about  half- 
past  three,  when  you  were  there,  you  say 
that  dissatisfaction  was  expressed;  was 
not   there  dissatisfiftction   expressed  that 


the  militajT  had  been  sent  away  P — ^There 
was  a  little;  various  opinions  were  ut- 
tered as  a  matter  of  course  upon  such  a 
proceeding. 

Did  not  some  express  dissatisfliction 
that  the  military  had  been  sent  away  P — 
Decidedly  so. 

Did  not  some  say  that  they  would  not 
act  without  the  co-operation  of  the  mili- 
tary ? — There  may  have  been  one  or  two. 
I  heard  very  few  expressions  of  that  sort. 

Were  you  there  when  Mr.  Isaac  Gooke,{a) 
a  solicitor,  was  there  P — I  do  not  recollect 
having  seen  him. 

But  some  said  they  would  not  act  with- 
out the  co-operation  of  the  military  P — I 
did  overhear  that  expression. 

Did  you  see  Colonel  Brereton  there  P — I 
did. 

Did  you  hear  any  conversation  between 
him  and  Mr.  Serjeant  Ludlotp,  the  town 
clerk  P— I  did. 

Did  you  hear  Mr.  Serjeant  Ludlow  say 
anything  to  him  about  the  military  P — I 
dia.  I  heard  Mr.  Seijeant  Ludhw  call 
upon  Colonel  Brereton,  in  the  name  of  the 
magistrates,  to  recall  the  14th  Light 
Dragoons. 

Do  not  you  recollect  his  further  saying 
to  Colonel  Brereton,  *'  I  charge  you  wit£ 
the  whole  responsibility,  whatever  may 
happen  P"  —  After  he  received  Colonel 
Brereton's  reply. 

What  was  Colonel  Brereton'e  reply  P — 
Distinctly,  "  I  will  not." 

Whereupon  Serjeant  Lttdlow  said,  "  I 
charge  you  with  the  whole  responsibility 
of  whatever  may  happen  P" — He  did. 

Did  not  Colonel  brereton  still  refase  to 
recall  the  14th.  P — He  did,  and  explained 
why ;  bo  said  that  his  own  men  were  so 
fatigued  and  jaded,  and  that  together  with 
the  small  number  of  military,  with  the 
prejudice  that  was  then  entertained  against 
them,  if  they  were  brought  back  into 
the  city,  he  thought  they  would  not  be 
sufficient  to  meet  the  mob. 

Scarlett:  By  his  own  men,  I  suppose, 
you  mean  the  3rd  Dragoon  Guards  P — 
Yes. 

Scarlett:  That  is  a  mistake;  they  were 
not  his  own  men. 

Lord  Tentebdek  :  He  said,  if  they  were 
brought  back ;  if  who  were  brought  back  P 

Camphell:  Repeat  again  what  Colonel 
Brereton  saidP — He  said  that  from  the 
state  of  his  own  men,  alluding  to  the  3rd 
Dragoon  Guards,  and  with  the  smaliness 
of  the  number  of  the  military  force,  the 
14th,  together  with  the  prejudice  existing 
against  them,  he  would  not  order  them 
back,  because  he  thought  they  would  be 
of  no  service  whatever,  but  that  they  would 
all  be  cut  up. 


(a)  See  above,  p.  159. 
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Did  be  say  that  their  lives  would  be 
sacrificed  ? — He  did. 

Lord  Tenterden  :  It  is  the  same  thing. 

Bnt  be  said  also,  **  Not  that  I  care  aboat 
sacrificing  my  own  life,  or  the  lives  of  my 
men  if  I  thought  they  would  be  of  service,  ' 
but  I  am  confident  they  woo  Id  not ;  tbey  , 
would  only  irritate  the  mob  to  worse  acts, 
and  then  I  woald  not  answer  for  the  con- 
sequences that  might  take  place." 

Vamphell:  Do   you    recollect  anything 
being  said  that  it  was  necessary  to  pro-  , 
crastinate,  or  to  gain  time  P — No,  I  do  not. 

Do  you  recollect  any  more  that  Serjeant ' 
l>iM?/ot«;  then  said  F — Serjeant  ZrtuiZou;  then  . 
turned  round  to  the  gentlemen  who  were  i 
in  the  hall,  and  he  addressed  them  as  i 
nearly  as  1  can  recollect,   "  Gentlemen,  ! 
I  never  have  been,  I  never  will  be  ashamed 
to  give  my  opinion  fearlessly,  when  tJbat 
opinion  is  wanted.    I  have  been  advising 
with  the  magistrates,  yesterday  and  to-day 
as  to  what  is  best  to  be  done ;  what  thac 
advice  is,  I  shall  not  state  here,  bnt  that 
has  not  been  taken.''    As  near  as  I  can 
recollect,  those  were  the  words, — that  was 
the  import. 

Was  anything  more  said  about  the  re- 
calling of  the  14th  P— Nothing  more  that  I 
recollect. 

Do  you  recollect  Serjeant  Lf^dlofo  saying 
that  they  would  retire  to  the  Council 
House,  as  the  place  where  they  could  best 
make  their  stand  P — I  do  not  recollect  it ; 
my  impression  is,  from  what  I  overheard 
from  those  around  me,  there  was  no  express 
demand  given. 

Was  not  it  stated  that  the  Council 
House  would  be  the  best  place  for  them  to 
make  their  stand  against  the  mob  P — There 
was  a  general  cry,  **  The  Council  House, 
the  Council  House  "  and  it  was  underatood 
by  all  parties,  that  we  were  to  go  to  the 
Council  House. 

Did  not  Serjeant  Ludlow  then  say  that 
the  Secretary  of  State  had  sent  the  troops 
to  protect  the  city,  and  he  demanded  their 
services  P — I  did  not  hear  him ;  my  atten- 
tion was  frequently  called  ofi*. 

When  you  remained  at  the  Guildhall, 
did  not  the  mayor  and  the  magistrates 
appear  to  you  to  be  most  anxious  to  restore 
the  peace  of  the  cityP  —  They  appeared 
anxious  to  receive  advice  from  dififerent 
individuals  ;  that  is  all  I  can  say. 

Did  not  they  seem  anxious  that  the  peace 
of  the  city  should  be  restored  P — Certeinly 
as  far  as  we  can  imagine,  from  their  being 
desirous  to  receive  any  communication; 
that  is  all  I  can  say. 

Was  there  any  suggestion  madeP  — 
Several  suggestions. 

What  were  the  suggestions  that  were 
made  P  —  They  were  various.  I  cannot 
repeat  them  minutel3\ 

Was  there  any  opinion  expressed  against 


the  use  of  the  military  P — I  do  not  recol- 
lect; there  were  various  expressions;  I 
had  not  any  idea  of  being  odled  upon, 
at  any  future  period,  to  relate  them. 

Did  you  see  Mr.  /  yle  Taunton,  the  coun- 
sellor P — I  do  not  know  him  by  sight. 

Did  yon  see  anything  more  of  Mr.  Pinney 
after  leaving  the  Guildhall  P — ^Yes,  I  saw 
him  in  the  course  of  the  evening,  at  what 
time  I  cannot  state,  come  into  the  Council 
House  and  go  up  stairs. 

And  you  did  not  see  him  again  P — I  did 
not. 

You  do  not  know  how  he  was  employed  P 
— I  do  not. 

Did  you  observe  whether  he  was  still  in 
the  dress  in  which  he  had  received  the 
Recorder  on  the  Saturday  morning  P — No ; 
when  I  saw  him  he  was  in  his  private 
dress. 

When  you  were  going  to  the  Palace,  I 
think  you  say  it  was  dark  ? — It  was  dark. 

Had  the  lights  been  put  out  by  the 
mobP — ^No,  I  think  not;  there  was  one 
light  at  the  gate,  as  (&r  as  my  recollection 
serves;  when  we  entered  they  called  for 
lights  at  the  Palace  to  enter  the  house,  to 
search  the  house. 

But  it  was  dark  P — It  was  very  dark. 

Can  you  form  any  accurate  notion  of  the 
numbers  P — ^There  were,  as  I  said  before, 
two  or  three  hundred  assembled  outside  in 
the  College  Green. 

Were  not  there  persons  gathered  to* 
gether  in  the  adjoining  streets  P — ^At  the 
entrance  of  the  archway  that  leads  from 
College  Green  into  what  is  called  the 
Lower  College  Green ;  there  were  several 
in  the  Deanery,  which  is  close  to  the  en- 
trance ;  but  the  principal  body  of  persons 
was  before  the  Palace. 

Besides  that  principal  body,  were  not 
there  persons  in  the  adjoining  streets  P — 
In  College  Green  there  are  no  streets ;  it 
is  two  greens. 

How  many  military  do  you  think  there 
werep — It  appeared  to  me  about  ten  or 
twelve  men. 

From  whence  did  you  set  out  with 
Alderman  CampUnF — Prom  the  Council 
House. 

How  many  went  with  youP— I  should 
suppose  about  thirty  or  forty  individuals, 
as  near  as  I  can  remember,  principally 
gentlemen,  special  constables.  Alderman 
Camplin  came  and  said,  **  Who  will  follow 
me  P^'  and  several  voices  said,  **  I  will — I 
will,"  and  as  many  of  us  as  chose  to  do  so, 
did. 

And  he  marched  at  your  head? — He  did. 

You  say  tlxere  were  about  thirty  went 
with  you,  headed  by  Alderman  Camplin — 
how  many,  do  you  think,  were  left  behind 
in  the  Council  House  P — The  numbers  had 
decreased  considerably ;  there  might  have 
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been  as  many  as  two  hundred  perhaps — 
from  one  hundred  to  a  hundred  and  fifty. 

Must  not  they  all  have  heard  the  alder- 
man make  his  appeal  to  them  P — ^No,  I 
snpDose  not,  because  we  were  not  confined 
to  the  hall ;  some  were  up  stairs,  going  to 
various  rooms ;  we  were  scattered  about. 

Did  not  Alderman  Camplin  say,  with  a 
loud  voice,  "Who  will  follow  meP"  — 
I  did  hear  him,  but  I  cannot  answer  for 
others. 

About  two  hundred  remained  behind  P 
— ^There  may  have  been,  I  cannot  say  ;  I 
was  too  much  occupied  to  observe  how 
manj  remained  behind. 

Did  you  see  the  military  do  anything  P 
— ^They  did  nothing  that  I  saw ;  they  sat 
quietly  on  horseback. 

Did  you  see  Colonel  Brereton  there  P— I 
did. 

Did  you  hear  him  give  any  orders  P — I 
heard  him  give  none. 

Did  yon  see  any  prisoners  released  P — 1 
did  not. 

In  your  opinion,  could  the  militaiy,  if 
they  had  exerted  themselves  at  the  time, 
have  suppressed  this  riot  at  the  palace  ? — 
Without  question  they  certainly  might. 
I  said  to  one  of  the  Blues  as  we  were 
going  in,  '*  If  you  will  only  keep  your 
station  and  keep  back  the  mob,  we  will 
secure  the  Palace  and  put  out  the  fire,  and 
secure  whatever  may  remain  there,"  but 
thev  did  nothing ;  at  least  I  saw  them  do 
nothing. 

You  saw  them  go  away  P — ^No,  I  did  not, 
but  I  found  they  were  gone  when  we  came 
down. 

Was  there  any  superior  force  to  have 
compelled  them  to  retreat  that  you  saw  P 
— ^No. 

Lord  TsNTERSEN :  He  did  not  see  them 
retreat. 

Campbell:  Did  you  see  a  gentleman  of 
the  name  of  FranJclyn  thereP — I  do  not 
recollect. 

A  JurymcM :  1  wish  to  know  at  the  time 
this  movement  was  made  that  you  speak 
of,  with  Alderman  Complin  at  your  head, 
whether  it  was  done  at  the  suggestion  of 
the  mayor,  or  whether  the  mayor  was  pre- 
sent P — I  did  not  see  the  mayor  present ;  I 
cannot  say  that  it  was  done  at  the  sugges- 
tion of  the  mayor. 

Benjamin  Holder  Green  sworn.— Examined 
by  Wilde, 
[An  accountant.  I  went  to  the  Guild- 
hall at  ten  minutes  after  twelve  o'clock. 
The  meeting  consisted  of  about  200  per- 
sons. It  was  decided  at  about  ten  minutes 
after  one,  that  we  should  all  go  home  to 
our  respective  houses,  and  summon  our 
respectable  neighbours,  as  many  of  them 
as  we  could,  and  return  at  half-past  three 
o'clock.] 


Did  you  return  about  that  timoP — I 
did. 

Did  you  find  any  number  of  persons 
there,  or  did  any  number  come  after- 
wards P — ^When  I  arrived  there  were  not 
a  dozen  persons  present. 

What  was  the  greatest  number  that  did 
assemble  at  any  one  time  while  you  i*e- 
mainedP — Not  quite  so  many  as  in  the 
morning. 

Short  of  two  hundred  p — Yes. 

During  that  meeting  did  you  soo  the 
mayor  or  any  other  magistrate  P — I  did. 

Did  the  mayor  make  trnj  communica- 
tion to  the  meeting? — He  did. 

State  what  he  said  P — My  memory  since 
that  time  has  been  ereatly  weakened  by 
family  affliction,  and  1  cannot  call  to  mind 
particularly  what  the  mayor  said,  but  I 
remember  the  drift  that  the  meeting  took, 
well  enough. 

Do  you  recollect  the  substance  of  what 
the  mayor  said  P — The  substance  of  it  was 
this :  That  the  magistrates  were  without  a 
Bufiicient  civil  force  for  their  protection  ; 
that  the  military  were  not  to  bo  rolicd 
upon,  and  that  the  best  advice  he  could 
give  was  that  each  person  should  go  homo 
and  take  core  of  his  own  property  ;  or  at 
least  that  was  the  purport  of  what  he 
said. 

Did  this  call  forth  any  remark  from  the 
meeting,  or  any  question  as  to  what  they 
shonld  do  P  —  The  address  to  which  I 
alluded  on  the  part  of  the  mayor  was 
made  towards  the  close  of  the  meeting ; 
there  had  been  a  great  deal  of  previous 
discussion. 

Do  you  remember  any  question  being 
put  by  any  individual  of  the  name  of 
Jones  r — I  do. 

What  question  did  he  put  P — Just  about 
as  the  meeting  was  breaking  up,  in  a  very 
earnest  manner  and  voice,  he  addressed 
the  mayor,  something  to  this  effect :  **  Mr. 
Mayor,  what  protection  have  you  for  your- 
self and  for  us,"  or  "  for  yourselves  and 
for  us." 

What  answer  was  made  to  that  P — The 
mayor  not  giving  him   any   satisfactory 

reply 

Do  you  remember  what  reply,  in  fact, 
he  gave  ;  state  the  substance  of  what  you 
heard  said  by  the  mayor  P — He  detailed 
what  he   had  previously  said  that  they 
were  without  the  means  of  defence  or  pro- 
tection, and  the  reply  Mr.  Jones  made  was 
this :  *•  There  is  no  safety  for  any  man's 
person  here ;  I  ehall  go  home." 
I      Did  you  observe   about  this  time,   or 
I  not,  a  great  many  persons  left  the  room  P 
I  — On  his  making  that  remark  I  left  tho 
I  hall. 

At  the  time  you  left  it  did  you  observe 
whether  others  left  it  with  you?— Other 
persons,  I  believe,  followed ;  but  I  should 
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remark  why  I  left ;  a  detail  of  cironm- 
stances  had  been  given  such  as  to  excite 
a  complete  panic. 

By  whom  had  that  detail  been  given  ? — 
By  the  mayor  on  the  one  part  and  by 
Colonel  Brereion  on  the  other,  and  by  the 
Yarions  reports  which  were  brought  to 
that  meeting  of  what  had  been  done  by 
the  rioters  in  various  quarters  of  the  city, 
information  of  which  was  brought. 

You  have  stated  what  the  mayor  said ; 
will  you  state  what  Oolonel  Brereton  said 
to  the  meeting? 

Scarlett :  You  have  got  what  the  mayor 
said  last. 

Wilde :  I  did  not  wish  for  it.  After  jrou 
went  away,  did  you  go  about  the  city 
during  the  remainder  of  the  eyeningP — 
I  did,  but  I  should  wish  to  state  to  you 
what  took  place  at  that  meeting,  it  being 
of  the  utmost  importance  to  be  known. 

State  what  you  refer  to;  who  was  it 
said  that  which  you  think  importentP — 
Colonel  Brereton  chiefly. 

State  what  Colonel  Brereton  said  to  the 
meeting  P — Colonel  Brereton^  a  little  time 
time  after  four  o'clock,  to  the  best  of  my 
remembrance,  entered  tlie  hail  by  the  door- 
way from  St.  George's  Chapel,  when  it 
was  said,  **  Colonel  BreretoUy  Colonel  Brere- 
ton ;  *'  he  was  ushered  into  the  hall,  and 
he  mounted  upon  the  table  and  advanced 
towards  the  bench ;  he  appeared  to  me  to 
come  in  for  the  purpose  of  stating  that  he 
was  incapable  of  maintaining  his  position 
against  tne  mob. 

State  the  substance  of  what  he  said  P — 
He  said  his  men  had  been  on  duty  up- 
ward§  of  thirty  hours,  and  were  so  ex- 
hausted, together  with  their  horses,  with 
fatigue,  that  the  horses  were  scarcely  able 
to  pick  up  their  heels  from  the  sround, 
and  that  the  men  must  have  refreshment. 

Did  he  say  anything  moreP — ^Yes,  he 
did,  when  addressed  by  the  town  clerk  to 
recall  the  14th,  as  I  have  since  under- 
stood. 

State  what  you  heard  yourself  P  —  He 
told  me  in  express  terms,  **  I  will  not ;  " 
and  the  reasons  for  his  not  doing  so. 

Scdrlett:  What  reasons  P — The  reasons 
were  these :  That  in  the  morning  of  the 
day  they  had  fired  upon  the  people  and 
had  provoked  them,  at  least  that  was  what 
he  implied,  by  which  he  said  that  the 
people  had  been  so  fired  up|on  that  he  con- 
sidered their  longer  continuance  in  the 
city  a  source  of  irritation  and  excite- 
ment to  the  mob,  and  that  he  had  sent 
them  out  of  the  town  to  remove  that 
excitement. 

Did  he  say  anything  further  P— There 
was  more  said  that  I  cannot  correctly 
remember. 

Was  any  answer  made  to  this,  or  any 
remark  upon  it,  by  either  of  the  magis- 


trates or  the  town  derk  P — The  town  derk 
addressed  him  in  very  earnest  language  ; 
he  said  he  would  report  him,  I  t^nk,  to 
the  Horse  Guards. 

After  you  left  thin  meeting,  I  asked  you 
if  you  went  to  various  points  in  which 
the  rioting  was  going  on  in  the  city  P— I 
did. 

Were  you  at  the  toll  house  P — I  was. 

Were  you  at  Lawford's  Gate  Prison  P — 
I  was. 

At  Queen  Square  P — ^Yes. 

What  was  the  greatest  number  of  per- 
sons you  think  yon  saw  engaged  as  rioters 
at  those  various  places  P — I  left  the  meet- 
ing about  six  o'clock  in  the  evening  and 
walked  down  Prince's  Street. 

What  is  the  greatest  number  of  rioters 
you  saw  at  the  toll  houses  P — ^Their  num- 
bers were  comparatively  small  to  those 
that  were  assembled. 

Of  those  that  were  assembled,  how  many 
persons  did  you  see  committing  acts  of 
violence  P — A  very  small  number. 

Were  you  in  Queen  Square? —I  was. 

At  what  hour  of  the  night  P — I  went 
down  there,  as  near  as  I  can  recollect, 
about  ton  o'clock,  a  few  minutes  after 
ten. 

At  that  time  were  there  any  fires  in 
Queen  Square  P — The  Mansion  House  was 
then  burnt  down,  and  on  my  entering  the 
Square  the  rioters  were  in  Mr.  Lemon's 
house  throwing  the  things  out  of  all  the 
windows. 

That  is  the  next  house  to  the  Mansion 
House  P — ^Yes. 

At  that  time  what  do  you  think  were 
the  greatest  number  of  persons  that  were 
committing  acts  of  violence  P-^I  had  a 
very  indifferent  opportunity  of  judging, 
because  I  did  not  advance  nearer  to  them 
than  the  front  of  the  statue  in  the  centre 
of  the  Square. 

Had  you  a  good  opportunity  of  seeing 
the  mob  that  proceeded  to  Lawfcnrd's 
Gate  P — I  did ;  I  was  standing  on  one  side 
of  Prince's  Street,  and  I  heard  a  stream 
of  individuals  passing  up  the  centre  of  the 
street  amidst  the  concourse  of  persons 
that  were  assembled,  and  I  speculated 
upon  the  number  that  appeared  to  me 
moving  in  a  contrur  direction  from  the  ge- 
neral concourse,  lliose  that  were  moving 
towards  Lawford's  Gate  were  the  rioters, 
those  that  were  going  down  were  the  mere 
spectators. 

Now,  the  rioters,  how  many  do  you 
judge  they  consisted  of  P — I  judge  them 
to  be  somewhat  about  fifty  or  sixty  indi- 
viduals. 

Did  that  crowd  consist  of  men  all  of 
them,  or  men  and  boys  P — ^I  could  not  well 
distinguish  what  they  were,  but  they  ex- 
claimed, "  Now  for  Lawford's  Gate  I  '^ 

How  late  were  you  there  on  the  Sunday 
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night  P — ^I  was  in  the  Square  the  whole 
ni^t  except  about  two  hours. 

Had  you,  during:  any  pflurt  of  that  time, 
an  opportunity  of  seeing  the  number  of 
persons  engaged  in  the  work  of  destruc- 
tion ?— I  had.  I  should  consider  the  gross 
amount  of  the  mob  and  plunderers  to  be 
from  10  to  1,200  persons,  of  what  might 
be  considered  to  be  a  body  of  rioters. 

Were  those  persons  stationary  or  passing 
away  with  property^  P  —  The  plunderers 
were  moving  off  m  all  directions,  the 
rioters  were  concentrated  upon  the  spot. 

What  number  of  rioters  were  concen- 
trated upon  the  spot  as  distinguished  from 
those  that  were  going  away  from  time  to 
time  with  property  P — Perhaps  the  larger 
moiety  of  the  whole  number,  that  is  to 
Bay,  about  600,  leaving  the  plunderers 
400  out  of  a  thousand,  or  so  on  in  pro- 
portion. 

Did  you  see  the  mob  dispersed  upon  the 
Monday  morning  P — 1  did. 

Where  were  you  P — Finding  the  rioters 
about  to  commence  the  third  side  of  the 
Square,  the  side  where  I  had  taken  my 
station  the  whole  night, 

Where  were  you  when  you  saw  the  mob 
dispersed  P — ^1  was  upon  that  side  of  the 
Scmare  nearest  the  quay. 

Tou  were  in  Queen  Square  P — I  was. 

In  what  manner  were  they  dispersed  P — 
I  did  not  remain  there  longer  than  just  to 
see  the  troops  make  their  entrance. 

What  was  the  conduct  of  the  crowd  P — 
They  flew  as  leaves  would  fly  before  the 
wind. 

Cross-examined  by  Ca/m^pbeU. 

I  believe  that  was  between  five  and  six 
on  Monday  morning  P — To  the  best  of  my 
remembraoice  it  was  half-past  five  o'clock. 

That  was,  I  believe,  Colonel  Brereton 
and  Major  MaekworthF — I  do  not  know 
from  my  own  personal  knowledge,  I  only 
know  it  was  the  3rd  Draeoon  Guards. 

During  the  night,  I  believe,  many  of 
those  unhappy  plunderers  had  been  them- 
selves sacnnced  in  the  flames  P — I  have  no 
doubt  of  it. 

And  many  of  them  had  got  verv  drunk  P 
— ^They  did,  and  lay  about  the  Square  in 
all  directions. 

The  numbers  then  were  not  so  con- 
siderable in  the  morning  P — They  dropped 
off  in  the  morning  very  considerably ; 
their  physical  strength  for  destruction  ap* 
pearea  to  me  to  be  consumed  in  a  very 
great  degree. 

Besides  those  10  or  1,200  that  you  said 
might  be  considered  as  the  rioters,  was 
there  a  large  number  of  other  spectators  P 
— When  I  went  into  the  Square  at  ten 
o'clock,  I  speculated  then  upon  the  gross 
number  that  might  be  present,  and  I 
judged  that  there  were  upwards  of  10,000 


people  in  the  Square.  1  stood  back  and 
looKed  before  me,  and  looked  behind  me, 
and  all  around,  and  I  should  think  there 
could  not  be  much  less  than  10,000  people 
there. 

Were  you  there  when  the  Custom  House 
was  in  flames  P— I  was  not. 

I  think  you  say  you  had  come  again 
before  ten  o'clock  P — ^I  left  the  Square  on 
the  burning  of  Mr.  Leman*8  house,  the 
next  door  to  the  Mansion  House,  which 
was  about  ton  mmutes  to  eleven  o'clock. 

Were  the  persons,  whom  you  call  the 
10,000,  many  of  them  persons  that  ap- 
peared to  be  dressed  decently  P — The  ma« 
jority  of  them. 

Were  they  men  P  —  And  women  and 
children. 

Was  it  raining  during  that  night  P — It 
rained  between  six  and  seven  fast. 

During  the  night  did  it  continue  to  rain  ? 
— No,  I  do  not  remember  that  it  did. 

I  took  you  up  at  the  last  part  of  your 
stoiy , — 1  will  go  back  now  to  the  beginning. 
You  wore'at  a  place  of  worship,  and  you  re- 
ceived notice  to  attend  the  magistrates  P — 
I  did. 

Was  this  notice  read  from  the  magis- 
trates P — It  was. 

What  place  of  worship  waa  itP — Lady 
Huntin^aon's  Chapel. 

Was  it  a  printed  notice,  do  you  know  P — 
I  have  no  knowledge. 

You  arrived  at  the  Guildhall  about  half- 
past  twelve  P— About  ten  minutes  after 
twelve. 

How  long  did  you  stay  at  that  first  period 
at  the  Guildhall  P — I  stayed  there  till  about 
10  minutes  after  one. 

You  say  then  that  about  200  persons 
came  P — I  think  so. 

At  that  period  what  was  passing  during 
that  half  hour  which  you  stayed  there  P — 
An  appeal  having  been  made  to  Alderman 
Darnel  as 'to  what  were  the  sentiments  of 
the  persons  assembled,  as  to  what  was 
best  to  be  done,  there  were  many  speakers, 
and  various  advices  given  to  Alderman 
Daniel  as  to  what  should  be  done. 

Was  it  at  that  time  stated  or  understood 
that  the  14th  Light  Dragoons  had  been 
withdrawn  from  the  town  P — Not  at  that 
time,  I  think. 

You  do  not  recollect  whether  anything 
was  said  upon  that  subject  P — ^Not  till  the 
afternoon. 

Among  those  advices  was  anything  said 
about  the  necessity  of  having  the  military  P 
— Certainly. 

Was  not  it  stated  by  many  persons  pre- 
sent that  without  the  aid  of  the  military 
th^  could  give  no  assistance  P — By  many. 
Was  there  any  difference  of  opinion? 
Did  others  say  that  they  would  not  assist 
if  they  had  military  P— There  was  a  differ- 
ence of  opinion. 
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Did  you  hear  any  of  the  parties  aay 
that,  if  the  military  came  back,  they  would 
not  assist  P — I  did  ;  it  was  not  put  in  those 
express  terms,  but  that  they  wanted  the 
assistance  of  the  military,  and  without  the 
assistance  of  the  military  they  were  not 
willing  to  endanger  their  persons.  Others 
said  that  they  would  go  rather  without  the 
military  than  with  them,  and  show  them- 
selves defensively  rather  than  offensively^. 

Was  this  difference  of  opinion  main- 
tained for  a  considerable  time  amongst  the 
persons? — Did  either  party  give  way  to 
the  other? — The  majority  had  it;  the 
majority  were  for  not  going  without  the 
military. 

Upon  that  being  the  sense  of  the  majo- 
rity, you  say,  an  adjournment  was  pro- 
posed, that  each  man  should  get  as  many 
of  his  neighbours  together  as  possible,  and 
come  again  at  half-past  three,  to  the 
Guildhall  ? — That  was  the  direction  given 
us  by  Alderman  Banieh 

And  the  party  dispersed  with  that  direc- 
tion?—We  did. 

Do  you  recollect,  at  that  time,  whether 
any  churchwardens  had  made  any  report 
in  your  presence,  of  what  force  they  could 
get  in  their  parishes  P — There  mignt  have 
been  such  a  report,  but  I  cannot  say  that 
I  heard  it. 

When  you  went  at  half-past  three,  in- 
stead of  finding  increased  numbers,  you 
found  not  so  many  ? — ^Not  so  many. 

Of  those  that  attended,  who  were 
fewer  in  number  than  the  morning,  did 
there  appear  to  be  a  greater  disposition 
then  to  act  without  the  military  than 
there  had  been  in  the  morning? — Was 
there  any  change  of  opinion  in  the  majo- 
rity as  to  going  without  the  military  ? — 
What  I  mean  is  this,  did  any  considerable 
number  of  the  gentlemen  present  offer  to 
go  without  the  military  ? 

LiTTLEDALE,  J. :  Was  it  a  subject  of  dis- 
cussion at  the  meeting  at  half -past  three, 
whether  they  should  have  the  military  or 
not  ? — I  have  no  recollection  that  it  was  ; 
they  were  all  ready  to  assist  the  magis- 
trates, if  anyplan  could  be  formed. 

Scarlett:  xou  say  that  various  plans 
were  suggested,  some  by  the  magistrates, 
and  some  by  persons  present  ? — That  was 
in  the  morning. 

In  the  afternoon,  at  half-put  three,  were 
any  plans  suggested  ? — There  was  a  preat 
deal  said ;  the  meeting  was  exceedingly 
confused,  and  my  memory  is  also  very 
much  confused  as  to  what  was  said. 

Did  that  confusion  remain  till  Colonel 
Br&reton  came  in?— It  was  chiefly  engen- 
dered aftei'  he  came  in. 

Was  there  much  discussion  before  he 
came  in  ? — There  was. 

What  was  the  subject  of  that  discussion  ? 
-—The  town  clerk  hold  a  conversation  of 


considerable  length  with  the  persons 
assembled,  before  the  magistrates  made 
their  appearance. 

You  say  you  are  an  accountant  at 
Bristol;  where  is  your  residence ?~My 
residence,  at  present,  or  at  least  at  that 
time,  was  at  Gotham. 

Are  you  acquainted  with  the  persons  of 
the  magistrates  generally  P — I  am  not  with 
the  whole  of  them,  but  the  majority. 

Did  you  know  the  person  of  the  mayor  p 
— I  did. 

He  had  been  lately  appointed  mayor,  I 
believe  ? — He  was  then  serving  the  mayor- 
alty of  the  year. 

Do  you  happen  to  know  whether  he  had 
any  other  residence  whatever,  in  the  town, 
but  the  Mansion  House  P — I  do  not. 

When  you  withdrew  with  Mr.  Jones,  do 
you  remember  seeing  Mr.  Gooke(a)  there  P 
— I  think  I  did  see  him. 

That  was  at  the  half-past  three  meeting  ? 
—Yes. 

Did  you  leave  him  there? — I  really 
cannot  say. 

Do  you  remember  anything  passing  be- 
tween him  and  the  gentlemen  P — I  have  an 
indistinct  remembrance. 

Perhaps  you  recollect  his  refusing  to 
act  unices  he  had  the  militaiyp — No,  I 
have  no  distinct  remembrance  of  that. 

When  you  went  away  some  of  the  ^n- 
tlemen  were  left  ? — They  were  followmg, 
I  believe. 

Did  you  hear  anything  said  about  going 
to  the  Council  House,  as  the  best  place  P — 
Yes,  I  heard  the  mayor  say  to  this  effect, 
**  Well,  gentlemen,  what  shall  we  doP 
Shall  we  stay  here,  or  go  to  the  Council 
House  ?  " — ^^d  in  a  panic,  as  complete  a 
panic  as  ever  I  saw,  they  broke  out  in 
terror,  that  the  place  itself  would  be  be- 
sieged by  the  mob ;  and  away  they  went 
to  the  Council  House,  as  I  conceive,  be- 
cause it  was  a  stronger  place,  in  which 
they  CO  a  Id  defend  themselves. 

You  did  not  go  to  the  Council  House  P — 
I  did  not. 

James  Jenkins, — Examined  by  Coleridge. 

[A  tanner.  Went  to  the  Council  House 
aboat  five  o'clock  in  the  afternoon  on  the 
30th  October.l 

Did  you  hear  a  conversation  between 
Colonel  Brereton  and  the  magistrates 
there  ? — I  heard  Colonel  Brereton  maJce  a 
reply  to  an  observation  by  one  of  the 
magistrates  that  his  horses  were  so  jadod, 
that  they  were  rendered  quite  inefficient 
for  duty. 

In  consequence  of  the  conversation  you 
heard  there,  did  you  go  to  see  if  you  could 
find  fresh  horses  anywhere  ? — I  aid. 

(a)  See  above,  p.  169. 
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Where  did  you  go  ? — I  went  to  the  two 
principal  horse  repositories  in  Bristol, 
situated  in  the  neighbourhood  of  College 
Green. 

I  believe  you  were  not  successful? — I 
was  not. 

Did  you  return  to  the  Council  House  P — 
I  did. 

About  how  long  might  you  be  absent  P 
— I  should  think  not  exceeding  a  quarter 
of  an  hour. 

When  you  came  back  did  you  still  find 
people  assembled  in  the  hall  and  upon  the 
staircase  P — I  did. 

About  the  same  number,  or  more  or 
less  P — I  think  they  were  rather  increased. 

Of  what  class  were  they  principally  P— 
Respectable  persons. 

Did  you  form  a  judgment  about  how 
many  there  might  boP — It  was  rather 
difficult  to  form  a  correct  judgment,  it 
being  then  very  dark  in  the  hall. 

Do  you  remember  Alderman  Cann/plin 
coming  from  the  magistrates'  room  to  the 
head  of  the  stairs  P--I  do. 

Did  he  say  anything  to  the  assembled 
people  P — He  said,  "  Shall  we  proceed  to 
the  Mansion  House,  which  is  on  fire,  or 
to  the  Bishop's  Palace,  which  is  not  on 
fire?*' 

Was  there  any  answer  made  by  the  peo- 
ple ? — The  general  cry  was, "  The  Bishop's 
Palace." 

Was  anything  said  about  a  magistrate  P 
— ^There  was  a  general  cry,  then,  for  the 
mayor  to  accompany  them. 

Did  yon  after  that  see  the  mayor  P — I 
did. 

Where  did  you  see  the  mayor  P — On  the 
top  of  the  stairs. 

Upon  his  appearance  was  there  any  cry 
or  shout  P — ^x  es,  there  were  several  cheers 
given. 

What  was  said  P — Cheering  him  to  ac- 
company them. 

Alx)ut  what  time  was  this  P — I  should 
think  it  was  between  eight  and  nine. 

Upon  the  mayor's  coming,  what  did  yoa 
and  the  assembled  people  do  P — The  mayor 
descended  a  few  steps,  and  I  thought  was 
accompanying  us. 

Could  you  perceive  by  the  light  whether 
any  person  in  particular  was  walking  with 
him  r — 1  did  not. 

Tou  say  you  thought  the  mayor  was 
accompanying  you  ;  what  did  you  do  with 
the  rest  P— We  immediately,  upon  his 
commencing  to  descend  the  stairs,  left  the 
hall  of  the  Conncil  House  to  proceed  to 
the  Bishop's  Palace. 

Did  you  go  in  any  order  P — ^Yes. 

HowP — Vn  rank  and  file,  twos  and 
threes. 

As  you  went  along  did  you  perceive 
whether  the  mayor  was  with  you  or  not  ? 
— ^No,  I  did  not  see  him  afterwards. 


Did  you  go  to  the  Bishop's  Palace  P — I 
did. 

In  doing  that  your  way  would  bo 
through  College  Green,  would  it  natP — 
Through  College  Green. 

As  you  passed  through  College  Green, 
were  there  any  troops  there  P — 1  did  not 
see  any  in  College  Green. 

Was  there  any  mob  at  that  time  in 
College  Green  P — I  did  not  notice  any. 

From  College  Green,  I  believe,  you  pass 
under  the  archway  P — ^You  do. 

And  then,  after  going  on  about  twenty 
yards,  you  turn  left  to  the  Bishop's 
Palace  P— Yes. 

Is  the  place  that  you  come  to  after  you 
pass  the  archway  called  College  Square, 
or  Lower  College  Green  P — Lower  College 
Green. 

When  you  turn  to  the  left  you  pass 
through  an  ayenue,  and  you  come  to  a 
gate,  and  that  leads  you  to  the  cloisters 
and  the  Bishop's  Palace  P — ^Yes. 

When  you  came  into  Lower  College 
Green,  did  you  see  any  troops  there  P — In 
the  palace  yard,  if  I  may  so  term  it,  near 
to  the  palace  door,  a  detachment  of  the 
3rd  Dragoon  Guards  was  drawn  out. 

When  you  came  into  the  palace  court 
did  you  see  any  rioters  P — As  we  were 
entering  the  court  a  great  many  persons 
were  coming  out  who  did  not  appear  to  be 
acting  either  offensively  or  defensively. 

Did  you  go  into  the  Palace  P — I  did. 

Did  you  experience  any  obstruction  in 
going  there  P — No,  not  any. 

How  long  did  you  remain  in  the  Palace  P 
— I  should  think  about  twenty  minutes, 
or  from  that  to  half  an  hoar. 

What  induced  you  to  leave  it  P — A  report 
was  brought  in  that  the  troops  had  been 
withdrawn. 

Did  you,  upon  coming  out,  find  that  to  ' 
be  the  case  P — I  did. 

Did  you  then  meet  another  mob  coming  P 
— I  remember  a  collection  of  persons 
assembling,  but  that  was  not  immediately 
there ;  that  was  at  College  Green  ;  as  we 
approached  the  archway  leading  into 
Cfollege  Green  we  met  with  a  number  of 
persons  who  were  throwing  stones. 

In  which  direction  did  you  go  P — I  then 
took  to  the  left  direction.  I  did  not  pro- 
ceed in  that  direction  in  consequence  of 
that. 

How  many  persons  were  with  you  at 
that  time  P^I  should  thiiTk  50  or  60. 

Could  you  at  all  see  the  number  of  the 
mob  that  assailed  you  with  the  stones  P — 
No,  I  could  not  get  a  distinct  view  of 
them. 

Did  you  at  any  time  after  you  left  the 
Council  House  see  the  mayor  P— No,  I  did 
not. 

Cross-examined  by  CampbeU. 

Who  suggested  to  you  that  you  should 
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try  to  get  fresh  bones  P — I  snggested  it 
myself. 

Did  you  mention  it  to  any  magistrates 
before  you  went  ? — I  believe  I  did,  but  I 
am  not  positive. 

Had  YOU  their  sanction  before  going  to 
try  to  find  fresh  horses  P — I  did  not  con- 
sider it  necessary  to  wait  for  their  sane- 
tion ;  I  thought  I  was  doing  my  duty. 

You  think  you  mentioned  it  before  you 
went  P — I  think  it  is  likely. 

Did  not  you  hear  an  offer  made  to  Colonel 
Brereton  to  find  him  fresh  horses,  and  he 
I'efused  to  accept  that  offer  ? — ^No,I  did  not. 

Do  not  you  know  that  the  mayor  was 
followed  by  another  party,  almost  imme- 
diately after  you  went  with  Alderman 
OampLin  f— No,  I  do  not  know  that. 

How  many  remained  behind  when  you 
went  with  Alderman  Complin  ? — ^A  great 
number  of  persons. 

Did  you  hear  Alderman  Camplin  BB,y, 
"  Who  will  follow  me,*'  or  something  to 
that  effect  P — No,  I  do  not  remember  uiat. 

How  many  were  theie  of  your  party 
that  went  with  Alderman  CampU/n  to  the 
palace  P— I  should  think  50  or  60. 

Had  you  staves  P — I  had  none  myself. 

Had  some  of  them  P — ^I  think  some  had. 

Did  those  50  or  60  continue  at  the  Palace 
until  the  military  went  P — ^Yes,  they  did. 

Why  did  they  then  go  away  P — I  con- 
clude from  the  same  reason  as  I  did 
myself,  in  consequence  of  the  military 
being  withdrawn. 

Wnen  the  military  had  withdrawn,  was 
not  there  a  large  accession  of  strength 
that  came  up,  on  the  part  of  the  mob, 
from  College  Green  P^No,  not  at  the 
Palace ;  we  met  the  mob  as  we  were 
retreating. 

Did  not  they  go  towards  the  Palace  P — 
They  were  approaching  the  Palace. 

Could  you  have  remained  with  safety 
any  longer  P — I  thought  not. 

Nor  any  of  your  party  P — I  think  so. 

Did  you  see  anybody  wounded,  or  know 
of  anybody  being  wounded  P— There  were 
one  or  two  men  who,  I  think,  were  injured 
by  staves  that  were  made  use  of  in  the 
Palace. 

Were  any  of  your  party  wounded  P— I 
am  not  aware  of  it. 

Do  you  know  Mr.  Franhlyn  P— -Yes,  I  do. 

Was  not  he  wounded  P — I  am  not  aware 
of  it. 

WHUam  ProfWoe.— Examined  by 
The  Attorney  OenercU. 

I  believe  you  live  at  Park  Eow,  Bristol  P 
—I  did. 

In  last  October  you  did  P— Yes. 

Did  you  attend  the  Guildhall  on  Sunday, 
the  30th  of  October  P— I  did. 

About  what  hour  P  —  A  little  after 
eleven. 


Did  you  go  into  the  hall  P — Yes,  I  did. 

Did  you  find  any  persons  there  P — 
Several. 

What  class  of  persons  P — ^Very  respec- 
table. 

Did  you  go  in  consequence  of  any 
notice  P — No,  I  was  asked  by  Mr.  Daniel 
Fripp  to  accompany  him  and  others. 

Wnat  was  the  disposition  of  thoee  per- 
sons with  regard  to  the  defence  of  the  city  P 
— Beady  to  do  anything  in  their  power  to 
assist  the  maRistrates. 

Did  you  find  any  aldermen  in  any  of  the 
rooms  there  P — I  saw  Mr.  Alderman  Creorge 
HUhouse. 

Did  you  state  to  him  anything  about  the 
persons  at  that  meeting  P  Did  you  say 
what  yoo  were  there  for  P — Yes,  we  did, 
and  many  others  ;  we  asked  him  what  we 
should  do. 

Lord  TEKTEaDEK:  The  mayor  was  not 
there. 

The  Attorney  General :  No,  but  he  had 
summoned  the  meeting;  what  was  the 
answer  given  P — Some  of  the  parties  said 
to  Mr.  JQdermen  SUhouae,  **  Are  we  to  be 
armed  P"  his  reply  was,  "  My  advice  is, 
certainly  not." 

Were  any  particular  kind  of  arms  men- 
tioned P — I  think  staves. 

Was  that  mentioned  P — It  was  mentioned 
certainly. 

Did  he  sAy  whether  any  proceedings  had 
been  determined  upon  P— He  said  none  had 
been  determined  upon. 

After  conversing  with  Mr.  Aldermen 
HUhouse,  did  you  go  and  join  the  meeting 
of  gentlemen  P — I  did,  in  the  body  of  the 
hall. 

Did  other  gentlemen  come  in  while  you 
were  there  P — Several. 

Generally  speaking,  were  they  respec- 
table men  P— Certainly,  very  much  so. 

How  long  did  you  remain  in  the  hall 
before  you  saw  any  magistrate  again  P — 
Perhaps  twenty  minutes. 

Whom  did  you  see  thenP — Several 
magistrates  came  on  the  bench. 

Before  they  came  did  yon  see  Mr.  Ser- 
jeant InuUow  ? — Yes. 

Did  he  say  anything  respecting  how  the 
magistrates  were  then  employed  P — Yes  ; 
in  receiving  communications  from  various 
quarters. 

Did  he  say  anything  to  you  gentlemen 
that  were  there  P — Yes. 

What;  was  it  P— I  really  do  not  recollect ; 
but  I  recollect  that  the  party  were  not 
satisfied  with  what  Mr.  Serjeant  Lttdlow 
said,  and  requested  the  presence  of  the 
magistrates. 

Several  magistrates  came,  I  believe  P — 
They  did. 

Do  you  know  whether  the  mayor  was 
one  of  them  P— He  was  not. 
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Did  yon  receive  any  orders  or  direc- 
tions? — Mr.  Alderman  Daniel  addressed 
ns  and  said  that  the  magistrates  had  not 
determined  npon  the  measures  best  to  be 
adopted,  and  requested  we  would  again 
meet  at  four  o'clock. 

Was  the  Bridewell  at  all  noticed  at  that 
time? — Just  as  I  was  leaving  the  hall 
word  was  brought  that  they  had  broken 
open  the  Bridewell,  or  were  about  doing 
it. 

How  long  do  you  think  you  were  at  the 
hall  ? — ^At  that  time,  rather  more  than  two 
hours. 

Did  you  go  by  the  Bridewell  after  you 
left  the  hallP— I  did. 

Was  it  then  demolished  or  demolishing  P 
— ^They  were  in  the  act  of  breaking  it 
open. 

Was  the  mob  at  that  time  large  P — ^Yery 
great. 

Did  you  return  to  the  Council  House  at 
a  later  period  of  the  day  P — Tes»  I  did  ;  I 
returned  to  Broad  Street.  The  Guildhall 
and  the  Council  House  are  connected,  and 
on  my  arrival  at  the  Guildhall  I  found  the 
des    had    adjourned    to    the    Council 


Did  you  go  there  P — ^Yes,  I  did. 

Lord  TsBinRDSK :  What  time  was  it  P — 
About  five  o'clock. 

The  Attorney  General :  Was  Mr.  Jenhinsia) 
with  you  then  P— He  was. 

Had  you  some  conference  with  some  of 
the  mafnstrates,  and  with  Colonel  Brere^ 
ton  ?— Yes,  I  had. 

Was  there  some  search  made  for  horses 
after  that  timeP — I  saw  Mr.  Alderman 
Frwptmd  Mr.  Alderman  Camplvn  there, 
and  Mr.  Alderman  Frijm  requested  I 
would  go  to  the  bazaar  ana  repository  to 
aaoertoin  what  number  of  horses  they  could 
fumiflh. 

Did  you  go  P— Yes. 

And  made  some  report  P — Yes. 

Were  there  any  horses  to  be  got  ?— No. 

Did  you  return  to  the  Council  House 
after  tluit  time  P— Yes. 

At  what  period  P — I  think  about  seven. 

Were  there  several  magistrates  then 
there  P— Yes. 

Do  you  recollect  whether  Major  Mack- 
worik  arrived  about  that  timer— Yes;  I 
had  been  at  the  Council  House  nearly  an 
hour  before  Major  Maekworih  arrived. 

Did  he  make  any  application  when  he 
came  P — I  do  not  think  that  he  did. 

Did  he  state  anything  about  the  soldiers  P 
^Yes. 

What  did  he  say  P— He  said,  *'  We  have 
soldiers  sufficient  nere  to  clear  the  streetsi 
if  the  civil  power  will  occupy  them  after- 
wards, or  keep  possession  of  them  after- 
wards." 


(a)  See  above,  p.  808. 


LrETLEDALB,  J. :  Who  said  that  P— Major 
MackvHyrih. 
.  At  the  Council  House  P — ^Yes. 

Lord  Temtebden:  It  was  about  eight 
o'clock  P— Yes. 

Fajkke,  J.:  Keep  possession  or  take 
possession  P — I  rather  think  that  he  meant 
that  the  civil  power  should  act  with  the 
military. 

The  Attorney  General :  Did  he  say ' '  take  " 
or  "  keep  "  P  —I  do  not  remember  the  word. 

Was  any  answer  made  to  it  P — ^No. 

Do  you  know  Mr.  Taunton,  the  barris- 
ter P— Yes. 

Did  he  come  in  the  course  of  that  time  P 
—Yes. 

When  about  was  itP— I  think  Mr. 
Tatmton  came  about  half  an  hour  after 
Major  Mackworth  arrived. 

Did  Mr.  Tckunton  offer  any  advice  P — 
Yes. 

What  was  itP — He  suggested  that  the 
poeee  comUatus  should  be  called  out. 

Was  any  direction  given  upon  thatp— 
None. 

What  was  said  about  itP — ^Mr.  Alder- 
man Savage  said  it  was  too  late  then  to 
do  it,  but  that  it  should  be  done  early  in 
the  morning,  or  at  least  he  should  recom- 
mend it. 

Was  any  hour  of  the  morning  men- 
tioned P — Six  o'clock. 

Was  any  observation  made  in  the  meet- 
ing upon  that  hour  being  mentioned  P — 
There  was. 

What  was  said  P — Several  of  the  persons 
said  in  the  meantime  the  city  may  be 
burnt  down. 

Did  the  meeting  separate  soon  after 
thatP— Itdid. 

Was  anything  said  about  its  adjourning 
before  it  separated  P — I  do  not  recollect. 

While  you  were  there  on  the  stairs, 
were  there  several  other  persons  also 
there  P — Yes. 

To  what  number,  do  you  think  P — On 
the  stairs  and  below,  between  100  and 
200. 

Was  anything  said  about  the  mayor  at 
that  time  P — There  was. 

Scarlett :  Was  it  said  in  his  presence  P 

The  Attorney  General:  What  was  said  in 
his  absence  may  be  evidence — suppose  it 
was  an  offer  made  to  assist  the  mayor. 

8ca/rlett :  It  may  be  made  evidence,  but 
if  it  was  anything  hostile  to  the  mayor  it 
cannot  be  evidence. 

TTie  Attorney  General :  Anything  Bald  at 
a  meeting  called  by  the  mayor  cannot  bo 
contendea  not  to  be  evidence. 

Scarlett:  My  learned  friend  has  fixed 
this  gentleman  upon  the  stairs:  ^e  has 
not  asked  whether  the  mayor  was  within 
hearing. 

Lord  Tentskden  :  Or  whether  he  was 
present. 
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The  Attorney  General ;  In  consequence  of 
what  was  said,  did  the  mayor  make  his 
appearance  P — Not  at  that  time. 

How  soon  afterwards  P — Very  soon 
afterwards,  upon  goin^  downstairs,  I  was 
asked  by  the  persons  below  if  the  mayor 
was  in  the  Council  House.  I  told  them 
I  did  know,  and  they  said,  **  Will  you  go 
up  and  inquire  whether  he  is  upstairs  ?" 

Were  those  persons  summoned  by  the 
mayor  to  c^me  and  give  their  advice  and 
assistance  P 

Scarlett:  That  is  a  commentary  upon 
your  own  evidence  that  you  might  have 
spared. 

The  Attorney  General :  I  ask  the  question, 
Did  you  go  up  to  see  whether  the  mayor 
was  there  tnenP — Yes,  and  I  saw  the 
mayor. 

Were    other  magistrates  in  the  room 
with  him  P — Yes. 
.    Did  you  speak  to  the  mayor  P — I  did. 

What  did  you  say  to  him  P — ^I  stated  to 
him  that  it  was  the  wish  of  the  persons 
below  that  he  should  lead  them  to  the 
Bishop's  Palace. 

What  passed  then  P — The  mayor  ad- 
dressed Mr.  Serjeant  LttdloWf  and  said, 
"  Will  you  go  with  me  P" 

What  answer  was  made  P — Mr.  Serjeant 
Ludlow  assented. 

Upon  that  was  anything  done  P — I  left 
the  room. 

Did  any  others  come  with  youP — The 
mayor  and  Mr.  Serjeant  Lvdhw, 

Did  you  find  the  people  still  assembled 
on  the  stairs  and  in  the  passage  P — I  did. 

Was  it  communicated  to  them  that  the 
mayor  was  coming  P — It  was. 

Was  there  any  expression  on  their  part 
when  that  was  stated  P — They  cheered. 

Do  you  mean  shouted  P — Yes. 

When  you  got  to  the  bottom  of  the 
staircase,  did  you  happen  to  look  back  for 
anything  P — I  did. 

What  did  you  see  P — I  saw  the  mayor 
and  Mr.  Serjeant  Ludlow  returning  up  the 
stairs. 

Did  you  see  where  they  went  P — No. 

Did  the  parties  go  on  with  you  P — Im- 
mediately after  Mr.  Alderman  Camplin 
presented  himself,  and  said,  '*  I  will  lead 
you." 

Did  he  lead  you  P — ^Yes. 

To  the  Bishop*s  Palace  P — I  did  not  see 
him  at  the  Palace. 

How  far  did  he  go  with  you  P — I  saw 
him  as  far  as  the  Green. 

What  do  you  mean  by  the  Green  P — 
College  Green. 

Is  that  the  Upper  Green  ?— Yes. 

Where  the  cathedral  is  P — ^Yes. 

The  Bishop's  Palace  is  on  a  sort  of 
Lower  Green  P— Yes,  it  is. 

How  many  persons  wore  there  led  on 


bj  Mr.  Alderman  Camplin? — Fifty  or 
sixty,  I  should  thuik. 

In  what  state  did  you  find  the  Palace 
when  you  got  there  P — It  was  in  great 
confusion,  the  furniture  very  much 
broken. 

Was  ihei*e  any  mob  there  at  that  time  P 
— No,  they  had  dispersed,  I  believe,  and 
got  under  the  arch  immediately  lefiding 
to  the  Bishop's  Palace. 

Did  you  see  them  dispersing  ? — I  did. 

Did  you  see  any  soldiers  there  P — Yes. 

What  were  they  doing  P — ^They  were  in 
the  Palace  court. 

And  the  mob  were  dispersing  P — ^Yes. 

You  came  from  above  P — Yes. 

The  soldiers  were  in  the  court  on  the 
left  hand,  and  the  mob  below  were  dis- 
persing ? — ^Yes. 

After  that  did  you  see  anything  more  of 
the  mob  at  the  Palace  P— After  we  had 
been  at  the  Palace  about  twenty  minutes, 
we  were  told  that  the  mob  were  returning 
in  considerable  numbers. 

Did  they  return  P — Yes,  they  did. 

Was  it  necessary  for  you  to  retreat  ? — 
It  was. 

And  all  the  rest  of  the  gentlemen? — 
Yes. 

Lord  Tente&dsn:  The  military  were 
then  gone. 

The  Attorney  General :  The  military  were 
then  gone. 

Cross-examined  by  Scarlett 

I  beg  to  ask  you  this— Was  not  it  a 
notorious  fact  in  the  town  that  the  mayor 
did  go,  and  Mr.  Serjeant  Ludlow,  and 
several  other  gentlemen,  immediately 
after  you,  to  the  Bishop's  Palace. 

The  Attorney  General :  I  object  to  that. 

Lord  Tenterden  :  What  is  notorious  in 
the  town  may  bo  easily  proved. 

I  did  not  know  that  till  the  following 
day,  and  then  I  was  told  it,  but  I  will 
swear  I  did  not  know  it  till  the  following 
day. 

Lord  Tenterden:  He  did  not  know  it 
then,  except  as  he  was  told. 

Scarlett:  I  hope  it  will  be  seen,  by-and- 
by,  that  I  have  a  reason  for  asking 
whether  it  was  not  notorious :  the  fact 
will  be  proved  by-and-by.  I  do  not 
expect  that  admission  from  my  learned 
fHend  after  the  course  the  proseoution 
has  taken. 

Lord  Tekterden  :  We  see  the  object  of 
it. 

Scarlett:  You  passed  the  Bridewell  P — I 
did  not  pass  it ;  I  was  close  to  it. 

You  were  asked  whether  you  saw  a 
considerable  number  of  people ;  what 
time  was  this  P — About  half-past  one. 

What  were  they  doing? — The  greater 
part  perfectly  quiet. 
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Did  yoa  see  what  any  of  them  were  I 
doing  P— No,  I  did  not.  I  heard  a  con-  I 
siderable  noise. 

You  say  you  were  present  at  the  con- ' 
versation   with  Colonel  Brereton? — ^Yes, 
before  I  went  for  the  horses. 

Did  you  hear  any  statement  to  Colonel 
Brereton  that  horses  should  be  procured  I 
for  him,  if  possible,  as  his    horses  were 
tired?— Yes.  I  did.  ! 

Did  you  hear  him  say  unless  they  were 
trained  horses  they  would  not  do  P — ^No,  I 
did  not  hear  that. 

You  were  in  the  chamber  of  the  magis- 
trates when  this  passed  P— Yes. 

Did  you  not  hear  Colonel  Brereton  re- 
present, if  the  14th  Dragoons  wei'e  recalled, 
the  force  would  not  be  sufficient  to  pre- 
serre  the  peace  of  the  town,  and  that 
their  lives  might  be  saoidficedP— No,  I 
did  not ;  I  left  them  conversing  together. 

What  did  you  hear  him  say  P— I  heard 
him  say  to  Aldermen  Frimp  and  Camplin, 
•*  Our  horses  are  completely  tired,  but  our 
men  are  perfectly  ready  and  willing." 

Are  you  correct  about  the  hour  of  the 
day  that  you  saw  Mr.  Taunton? — ^No,  I 
am  not ;  1  cannot  speak  positively  as  to 
the  hours. 

At  the  period  when  Mr.  Taunton  was 
giving  this  advice,  or  shortly  before,  were 
you  present  at  any  diflTerence  of  opinion 
among  the  gentlemen  whether  the  soldiers 
should  be  used  or  not  P — No,  I  was  not. 

You  did  not  hear  Mr.  Taunton* s  opinion 
ezgressed  P — No. 

You  say  you  went  with  Mr.  Alderman 
Camplin  and  fifty  others,  and  you  heard, 
after  some  time,  that  the  mob  were  coming 
in  great  numbers,  and  that  the  troops 
were  withdrawn  P — Yes. 

And  then  you  came  away  P — ^Yes. 

What  was  your  reason  P — We  were  re- 
duced to  fifteen  or  twenty  persons. 

Was  it  your  opinion  you  could  not  stay 
with  safety  P— It  was. 

Did  you  find  any  of  your  companions  in 
the  court-yard  P— I  es. 

How  many  did  you  find  there  P— About 
fifteen  or  twenty,  but  it  was  very  dark. 

Was  there  any  consultation  among  you 
whether  you  should  stay  to  defend  the  place 
or  go  off? — ^No ;  there  was  an  immense  i 
number  of  stones  thrown  upon  us,  and  the 
opinion  was  that  the  better  way  would  be 
to  make  a  general  rush. 

Was  there  any  shout  P—Yes,  I  think 
there  was. 

I  did  not  mean  that  you  did  it,  but  there 
was  a  shout  P — ^Yes. 

To  intimidate  the  mob  and  force  your 
wivv  through  P — Yes. 

Did  you  succeed  P — Yes. 

Did  you  perceive  the  mob  was  very  con- 
siderable ?— There  was  no  time  to  look 
aroand. 


At  that  time,  in  your  opinion,  would 
your  fifty  or  sixty  men  have  made  head 
against  ttie  mob,  when  the  military  were 
gone  P — I  think  it  very  doubtful. 

Be-examined  by  Hie  Attorney  Oeneral, 

Was  your  party  reduced  before  the 
danger  from  the  mob  returning  was 
known  ? — I  do  not  know ;  I  was  within  the 
court. 

The  court  was  in  fact  cleared  ? — ^Yes. 

When  you  were  there  you  found  the 
Palace  out  of  the  hands  of  the  mob  P — 
Quite  eo. 

Were  there  any  plunderers  within? — 
Three  or  four  had  been  discovered. 

At  that  time  did  you  take  any  persons 
within  P — ^No. 

I  mean  when  you  were  within  ? — Yes, 
we  took  some. 

Was  there  au}'  necessity,  at  that  time, 
for  the  whole  of  your  party  to  remain 
together  P — ^No. 

LnriLEDALE,  J. :  How  many  of  your  party 
had  staves? — I  observed  men  who  had 
sticks. 

Had  jou  all  sticks? — I  believe  so. 

You  did  not  perceive  any  with  staves  P 
—No. 

William  PWte.— Examined  by  The 
Solicitor  Oeneral. 

I  believe  vou  hold  the  office  of  staff-ecr- 
geant  and  clerk  to  the  Bristol  Recruiting 
District?— Yes. 

You  held  that  office  in  October  P — Yes. 

That  office  is  in  College  Green  ? — It  is. 

Were  you  on  duty  at  the  office  on  the 
afternoon  or  evening,  about  5  or  6  o'clock, 
on  Sunday  the  30th  of  October  last  P— I 
was. 

Do  you  know  the  person  of  Mr.  Finney, 
the  late  mayor  of  Bristol  ?  —  Perfectly 
well. 

Pakke,  J. :  Where  is  the  office  ?— No.  9, 
College  Green. 

Solicitor  Oeneral :  Did  Mr.  Finney,  the 
mayor,  on  that  Sunday  evening,  either 
alone  or  in  company  with  any  other 
person,  come  to  the  recruiting  office  ? — He 

Did  he  come  alone  P — ^No,  he  did  not ; 
he  came  in  company  with  five  or  six, 
thereabouts,  I  cannot  say  exactly  ;^  there 
might  be  more. 

Do  you  know  who  these  gentlemen,  or 
other  persons  were,  or  any  of  them  ? — I 
do  not. 

Did  the  mayor  address  himself  to  you  ? 
He  did. 

What  was  his  application  to  you? — He 
asked  if  Colonel  Brereton  was  there. 

What  was  your  answer? — That  ho  was 
not ;  that  he  was  across  the  Green,  at  the 
adjutant's  quarters. 

Did  you  state  anything  further  ? — That 
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it  was  the  Oolonera  positive  orders  to  me 
that  if  any  person  mqnired  for  him,  or 
wanted  him,  I  should  step  over  to  him, 
and  acquaint  him  thereof. 

Upon  giving  that  answer  to  the  major, 
did  he  make  any  reply  to  yon  ? — He  did. 

What  was  it  P — ^He  forbade  me,  or  said 
words  to  this  effect — **  No,  no ;  we  do  not 
want  him,  we  will  do  without  him." 

Do  you  recollect  furnishing  the  mayor, 
or  the  other  eentlemen  with  nim  on  that 
occasion,  with  pen,  ink,  and  paper? — I 
did. 

Did  they  make  use  of  them  in  your 
presence  P — ^They  did. 

State  who  wrote  P — I  did  not  know  any 
of  the  gentlemen  excepting  the  mayor. 

Did  the  mayor  either  write  or  dictate  to 
any  other  person  P  —  He  dictated  occa- 
sionally. 

A  letter  was  written — do  I  understand 
you  to  state  that  the  mayor  occasionally 
dictated  that  letter? — There  was  a  letter 
wrote,  and  he  dictated  it. 

Upon  the  letter  being  written,  were 
you  directed  to  take  it  or  send  it  any- 
where P — Not  that  letter  I  am  alluding  to, 
I  was  not. 

Do  you  know  what  became  of  that 
letter  r— I  do  not. 

Were  any  directions  given  to  you  to 
send  any  message  or  messenger  by  Mr. 
Pirmeyt  or  any  of  the  persons  there  ? — 
Mr.  Pinney  requested  me  to  furnish  a 
person  to  carry  a  note  to  Clifton. 

Were  yon  desired,  either  by  the  mayor, 
or  any  of  the  other  persons  in  his  pre- 
sence, either  to  send  a  message,  or  take  a 
message,  or  go  to  any  other  place? — 1 

W£M. 

State  what  it  was?— "Go  to  Mr.  0«- 
home*8,  in  the  Lower  Grreen,  and  request 
that  he  would  oblige  a  gentleman,"  I  do 
not  remember  the  name  now,  "  with  any 
sort  of  an  old  great  coat  and  a  pair  of 
trowsers." 

Was  the  message  accordingly  sent  ? — I 
went  myself. 

Did  you  bring  back  anything  P — Yes. 

What  was  it? — It  was  tied  up  in  a 
bundle ;  it  appeared  to  me  to  be  the  ar- 
ticles I  went  for. 

Was  any  other  person  sent  back  with 
you  from  Mr.  Oehome^B? — A  servant  of 
Mr.  Osborne's. 

Did  you  introduce  that  servant  to  Mr. 
Finney  and  the  other  gentlemen,  and  did 
he  deliver  any  message?— I  introduced 
him  in  consequence  of  the  application  Mr. 
Pinney  made  to  me  of  being  anxious  to 

fit  a  person  to  carry  a  note  up  to  Clifton, 
requested  Mr.  Osborne  to  furnish  a  per- 
son for  that. 

While  Mr.  Pimtey  and  those  persons 
were  there,  did  Colonel  BrereUm  make  his 


appearance  at  the  office? — ^He  did  come 
there,  but  he  was  not  there  at  that  time. 

Do  you  remember  the  time? — It  was 
about  three-quarters  of  an  hour  after- 
wards. 

Were  you  present  at  any  conversation 
between  Colonel  Brereton  and  Mr.  Pin- 
ney  ? — I  was  not. 

When  did  Colonel  Brereimi  leave  P  — 
About  eight ;  at  the  time  the  Palace  was 
attacked. 

Had  Mr.  Pinney  and  the  other  gentle- 
men stayed  till  that  time  P — ^Yes,  some  of 
them ;  many  were  there. 

Mr.  Pinney  stayed  ? — Yes. 

Colonel  Brereton  went  away? — ^Yes,  in 
consequence  of  a  report  of  tibe  palace  being 
about  to  be  attacked. 

Was  Mr.  Piwney  in  company  with  Colonel 
Brereton,  at  the  time  he  went  away,  in 
your  presence? — I  was  not  in  the  office 
at  the  moment  the  colonel  went  away  ;  I 
had  been  sent  to  the  livery  stables  in 
College  Street,  I  believe  by  Mr.  Serjeant 
Ludlow,  for  the  purpose  of  a  note  being 
conveyed  to  his  country  residence. 

Were  any  directions  given  to  you  by 
Colonel  Brereton  in  the  hearins^  of  Mr. 
Pinney,  as  to  keeping  guard  P — ^Yes,  there 
was. 

What  were  those  directions? — Direc- 
tions were  given  that  a  sentry  mieht  be 
placed  at  the  outer  gate  of  the  office,  in 
order  to  apprise  the  mavor,  if  the  rioters 
made  their  approach  in  that  direction. 

Was  Mr.  Finney  the  mayor  present, 
upon  that  occasion  ? — He  was,  ooiivenient 
to  Colonel  Brereton,  and  in  his  hearing. 

In  the  hearing  of  what  was  said? — 
Yes. 

Do  you  recollect  what  the  particular 
terms  were  that  were  used  by  Colonel 
Brereton  at  that  time? — I  remember  no 
particular  terms,  other  than  that  he 
ordered  a  sentry  to  be  placed  there. 

Did  he  give  any  reason  why  you  were 
to  apprise  the  mayor  of  the  coming  of  the 
rioters  ? — lu  order  that  he  might  make 
his  escape. 

Did  any  conversation  then  take  place, 
in  your  hearing  and  presence,  between 
the  mayor  and  the  other  persons  with 
him,  upon  his  mode  of  leaving  the  re- 
cruiting office?  —  I  heard  them  consult 
upon  the  mode  of  quitting  it. 

State  what  the  conversation  was  ?  — 
Caution  was  given,  1  will  not  say  whether 
from  the  mayor,  or  the  other  sentlemen, 
that  they  should  not  depart  all  at  once, 
but  that  one,  or  two,  or  three  at  a  time 
should  go  out. 

Did  the  mayor  then  leave  the  recruiting 
office  ?— He  did. 

Did  you  afterwards,  in  the  course  of 
that  evening,  see  the  mayor  again? — I 
did. 
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Did  he  retorn  to  the  recruiting  office  P — 
He  did. 

State  the  time  P — ^It  probably  might  be 
an  hour — I  am  not  exact  as  to  the  time  ; 
it  was  within  an  hour,  I  believe. 

He  returned  back  to  the  recruiting 
office  P— Yea. 

Did  he  return  alone,  or  in  company  with 
any  other  persons  ?— I  saw  one  gentleman 
in  company  with  him ;  there  might  be 
others,  but  I  saw  one. 

Did  you  know  him  ? — I  did  not. 

Do  you  know  whether  he  was  one  of 
the  persons  that  had  left  the  recruiting 
office  with  the  mayor  before  P — I  do  not 
know  that. 

At  the  time  the  mayor  returned*  the 
second  time,  were  you  in  the  recruiting 
office,  and  in  what  position  were  you  P — 1 
was  in  one  of  the  back  premises  of  the 
house,  not  in  any  part  of  the  office. 

Were  you  at  any  window  P— At  a  back 
window. 

Did  the  window  command  a  view  of  the 
Palace  P— Of  the  Palace  yard. 

What  became  of  the  mayor  at  the  time 
he  returned  P  —  He  was  shown  up  into 
the  room  where  I  was.  I  made  way  for 
him,  and  the  other  gentleman  ;  he  looked 
through  the  window  for  some  time,  and 
retired  again. 

How  long  did  the  mayor  and  this  other 
person  remain  at  the  window  at  the  re- 
cruiting office  P — ^Only  a  few  minutes. 

Had  you  an  opportunity  of  observing 
the  state  and  conoition  of  the  mind  and 
manner  of  the  mayor,  and  the  person  with 
him  P — ^Not  at  that  particular  time,  for 
the  room  was  partially  dark. 

Upon  the  occasion  of  the  first  visit  of 
the  mayor  with  those  persons  you  have 
mentioned,  had  you  an  opportunity  of 
observing  the  state  and  condition  of  the 
mayor  P — ^Yes,  upon  their  entrance  I  had ; 
they  appeared  very  much  agitated. 

Describe  what  you  mean  by  much  agi- 
tated P — In  a  state  of  alarm  I  mean. 

Was  the  Bishop's  Palace  then  on  fire  ? — 
It  was  not — ^not  that  I  could  perceive — at 
the  second  time  of  the  mayor's  return,  do 
you  mean  P 

Was  the  Bishop's  Palace  on  fire  the 
second  time  they  cameP — It  was  not  on 
fire  the  second  time  that  I  could  perceive, 
but  I  have  reason  to  believe  it  was  on  fire 
then,  though  it  did  not  burst  out  till  after- 
wards ;  the  first  time  it  was  not  attacked 
when  they  came. 

Did  the  mayor,  or  any  of  the  other  per- 
sons in  his  presence,  while  at  the  recruit- 
ing office,  either  on  the  first  or  second 
visit,  make  any  mquiiy,  or  ask  any  ques- 
tion as  to  the  mode  of  escaping  P — ^They 
did. 

Be  80  good  as  to  state  it  to  the  jury  P — 


Whether  there  was  any  mode  of  escaping 
backwards. 

Upon  which  visit  was  it  P — On  their  de- 
parture after  their  first  visit,  or  rather 
previous  to  it. 

Who  asked  that  question,  do  you  recol- 
lect P — I  cannot  positively  say.  The  mayor 
was  present,  and  the  other  gentlemen 
about. 

When  the  mayor  and  the  other  person 
who  was  with  him  tippn  the  secona  visit 
left  the  recraiting  office,  that  is  all  yon 
know  about  them  r — Yes. 

Cross-examined  by  Scarlett, 

Should  you  know  any  of  the  gentlemen 
who  came  upon  the  first  visit,  if  you  saw 
them  P  Look  at  this  gentleman  here  P — 
I  would  not  pledge  myself  that  I  could 
affirm  that. 

Look  at  these  two  gentlemen  [pointing 
to  Messrs.  Surges  and  Brice](a)r — They 
might  be  there,*!  cannot  say. 

Had  it  been  raining  very  hard  P — ^It  had. 

Were  they  wet,  any  of  themP — They 
were  wet,  as  a  matter  of  course. 

Which  of  them  desired  you  to  inquire 
for  a  great  coat  and  a  pair  of  trousers — 
that  enormous  offence  r— I  said  I  could 
not  say  the  name. 

The  mayor  is  a  very  little  man  P — He  is 
a  man  I  Imew  long  before. 

He  is  a  very  little  man  P — He  is  a  man 
of  low  stature. 

Yery  few  gentlemen's  great  coats  would 
fit  him? — ^I  have  not  stated  I  went  for 
those  articles  for  the  mayor. 

Nor  have  you  said  that  some  gentlemen 
sent  for  them  in  order  to  get  dry  things  P 
— He  did  not  state  to  me  what  was  the 
purpose. 

xou  could  not  guess  P — I  am  not  to 
guess  upon  my  oath. 

Do  you  not  upon  your  oath  believe  that 
you  were  sent  lor  them  because  the  gen- 
tleman was  wetP — The  gentlemen  were 
all  wet ;  I  do  not  know  mat  he  was  more 
wet  than  the  rest. 

How  far  were  they  from  Mr.  Oehome's 
house  P — Eighty  or  a  hundred  paces. 

Then  some  person  of  them  began  to 
write  a  letter  that  the  mayor  dictated  P — 
They  began  before  I  went  out. 

You  heard  the  mayor  dictating, — did 
you  hear  what  he  said  P — I  took  no  note  of 
what  he  said ;  it  was  not  my  duty. 

Did  you  take  note  enough  to  know  to 
whom  it  was  to  be  addressed  P — No,  I 
never  did. 

Do  not  be  angry  with  me, — are  you 
accurate  about  the  time  P — Not  positive  ; 
it  was  about  six,  or  prolxbbly  after. 

And  the  second  time,  you  say,  it  was 
about  eight ;  it  might  be  after  eight  P— It 


(a)  See  below,  pp.  351,  418. 


223] 


Trial  of  Charles  Pinney,  1832. 


[224 


was  about  eif^ht  when  they  left — the 
Palace  was  attacked  about  eight. 

About  what  was  the  second  time  the 
mayor  came  P — He  was  not  an  hour  away, 
probably  not  half  an  hour. 

Do  you  not  know  tbe  gentleman  that 
came  with  himP — No,  tbe  room  that  I 
was  in  was  dark,  and  there  was  no  candle  ; 
it  was  a  back  room. 

He  stayed  a  short  time  P — ^Yes. 

Was  any  inquiry  made  a  second  time  as 
to  the  mode  of  escape  P-^No,  they  de- 
parted without  making  any  observation 
whatever  in  my  hearing. 

Where  was  Colonel  Brereton  at  that 
time,  do  you  know  P — I  cannot  speak  posi- 
tively,— I  b«lieve  in  the  college  yard ; — 
no,  he  had  left  the  Palace  yard— I  cannot 
say  where  he  was. 

Do  you  not  remember  that  when  Colonel 
Brereton  came  in  the  mayor  was  there 
the  first  time  P — Was  not  the  letter  that 
had  been  written  read  to  Colonel  Brere^ 
ton  in  your  presence  P — Certainly  not. 

Samtiel  Dinidge. — Examined  by  Serjeant 
WUde, 

Are  you  a  sergeant,  acting  in  the  re- 
cruiting district  at  Bristol  P — I  was. 

Were  you  on  duty  on  Sunday,  the  30th 
of  October  P— I  was. 

Were  you  sent  with  a  letter  from  the 
recruiting  officer,  to  the  Council  House,  to 
the  mayor,  about  that  time  P — I  was  not. 

Were  you  sent  to  the  Council  House  at 
all  P — I  was. 

With  a  letter,  or  -message  P — A  message. 

Did  you  go  to  the  Council  House  P — 
Yes. 

What  time  was  this  P — Between  five  and 
six  on  Sunday. 

Did  you  see  the  mayor  P — I  was  sent  to 
the  sheriff — Mr.  Under  Sheriff  Hare, 

Did  you  deliver  your  message  P — I  did. 

How  long  did  you  remain  at  the  Coun- 
cil House  P — More  than  half  an  hour,  I 
should  think. 

Did  you  then  go  back  to  the  recruiting 
office  P— I  did. 

On  your  return  did  you  find  any  sen- 
tinel at  the  gate  P — I  found  one  sentry  at 
the  gate. 

Was  that  Sergeant  M'Leod  ? — Yes. 

On  your  going  into  the  office,  or  any  of 
the  apartments  connected  with  it,  did  you 
see  the  mayor  P—Not  at  first. 

How  soon  afterwards  P — I  saw  some 
gentlemen  in  the  left-hand  office  in  the 
act  of  wr'ting ;  1  could  not  say  that  they 
were  magistrates. 

Did  you  afterwards  see  the  mayor  P — 
Yes. 

How  soon  after  your  return  did  you  see 
the  mayor  at  the  recruiting  office  P — Not 
till  after  the  return  of  Colonel  BrereUm, 

Do  you  know  whether  the  mayor  had 


come  in  after  your  return,  or  whether  he 
was  upon  the  premises  at  the  time  of  your 
return  P — He  might  have  been  there  at 
the  time. 

How  long  was  it  after  your  return  from 
the  Council  Bouse  P — I  cannot  say  posi- 
tively ;  more  than  half  an  hour. 

How  many  gentlemen  were  with  him  P — 
There  were  several  gentlemen,  but  I  did 
not  think  to  stop  ana  count  them,  in  the 
upper  room,  with  Colonel  Brereton  in 
conversation. 

YHiilst  they  were  there  was  there  any 
cry  of  "  The  mob,"  or  anything  about  the 
Palace  P — Whilst  they  were  there  I  was 
sent  by  Colonel  Brereton  to  find  out  in 
what  direction  the  mob  were,  and  what 
were  their  intentions. 

Did  you  return  and  make  any  report  P 
—  I  went  as  far  as  the  Exchange,  or  there- 
about, and  met  part  of  the  mob  coming 
down,  and  I  then  returned  to  the  office. 

What  report  did  you  make  P — I  made  a 
report  to  Colonel  Brereton,  in  the  presence 
of  the  mayor,  that  the  mob  were  approach- 
ing, and  that  their  threats  were  to  destroy 
the  Palace. 

Upon  your  making  that  report  did  the 
mayor  ask  you  any  question  P — ^Not  at 
that  time. 

How  soon  after?— I  was  ordered  then 
to  got  Colonel  Brereton*B  horse.  Colonel 
Brereton  left  the  room;  and  I  left  the 
mayor  and  the  rest  of  l^e  gentlemen  in 
the  room. 

Did  you  fetch  Colonel  Brereton* e  horse, 
and  then  return  P — Yes. 

How  long  might  that  occupy  p — Not 
more  than  a  quarter  of  an  hour,  or  so 
much  P  —Did  you  find  the  mayor,  or  any 
of  the  gentlemen,  upon  the  premises  P — 
Not  in  the  room,  but  in  the  court-yard,  in 
front  of  the  premises. 

Did  the  mayor  then  ask  you  any  ques- 
tion?— I  was  asked  by  the  mayor,  or,  at 
least,  I  conceived  it  to  be  his  voice — it 
was  in  the  dark — ^was  there  any  wav  of 
escaping  besides  that  of  the  front  gSrte  P 

What  answer  did  you  give  P — I  said  not. 

Go  on,  and  state  slowly  what  passed  P — 
And,  in  continuation  of  that,  I  proposed 
going  up  a  few  steps  at  the  left-hand 
comer  of  the  gate  on  coming  out,  to 
observe  whether  the  mob  was  coming 
nearer  hand,  when  I  was  ordered  to 
descend. 

What  was  said  when  you  were  ordered 
to  descend  P — "  You  had  better  not  get 
up  there,  or  we  shall  be  observed  from 
that  elevated  situation.*'  By  whom  that 
was  said  I  am  not  able  to  state.  I  next 
proposed  going  out  at  the  front  gate  to 
see  if  the  mob  were  at  hand,  when  I  was 
desired  to  be  cautious,  and  not  to  be  seen. 

Were  there  any  other  persons  upon  thu 
premises  when  you  went  out,  except  the 


225] 


Trial  of  Charles  Pinney,  1832. 


[226 


gentlemen  yon  have  been  speaking  of— 
the  mayor  and  the  gentlemen  with  him  P 
— ^There  were  seyeral  besides. 

In  the  same  party  P — ^Yes,  eight  or  ten. 

Was  there  any  other  person  besides  P — 
No,  bat  the  sentry  at  the  gate,  and  Ser- 
geant PlaU8.(a) 

How  did  those  persons,  whoever  they 
were,  go  away?— By  twos  or  by  threes, 
leaving  the  mayor  till  nearly  the  last. 

Did  the  mayor  retom  at  all  to  the  office 
that  night  P— He  did. 

How  soon  after  did  yon  see  him  there 
again? — Something  better  than  half  an 
hoar. 

Lord  Tbnterdbn:  The  same  &ct  was 
spoken  to  by  the  last  witness. 

WUde:  When  the  mayor  came  back, 
upon  that  occasion,  how  many  persons 
were  with  him  P — Two  gentlemen. 

Did  yon  see  the  Palace  on  fire  that 
night  P — I  did,  bat  not  at  that  time. 
^  Was  it  on  fire  daring  any  part  of  the 
time  that  the  mayor  or  the  f^entlemen 
were  there  with  him  P— It  might  have 
been  on  fire,  bat  not  visible  from  the  office. 

How  long  did  the  mayor  remain,  this 
second  time  P — Not  very  long ;  I  showed 
him  into  the  office,  into  the  room  in  which 
the  Staff-sergeant  Platte  was.  I  then  re- 
turned to  the  gate,  and  left  them  there. 

Upon  this  second  occasion,  when  the 
iD^or  came,  what  inqniry  did  he  make  P 
— I  do  not  recollect  that  any  inqniiy  was 
made  in  narticnlar. 

What  aid  they  say  when  they  came  ? — I 
do  not  recollect  any  words  in  parti  calar, 
more  than  inqniring  what  was  going  on. 

How  soon  after  this  did  yon  see  Captain 
Codrington  ?(b) — I  shoald  think  more  than 
an  hoar. 

I  will  first  ask  yoa  in  what  way  did  the 
mayor  and  gentlemen  go  away  the  second 
time  ? — ^In  uie  same  way  as  before. 

Ton  say  yon  saw  Captain  Codringion; 
bow  soon  after  ? — Perhaps  an  hoar  after 
ar  more ;  it  might  be  more  than  an  hoar, 
or  less. 

Had  he  his  troop  with  him  ? — He  had 
formed  his  troop  an  in  front  of  the  office, 
and  had  dismoantea,  and  then  come  into 
the  office. 

At  that  time  had  yoa  received  any  in- 
formation abont  Captain  Godrington  and 
his  troop  P — ^Not  anj. 

Did  yoa,  at  any  time  afterwards,  receive 
a  letter  from  the  mayor  P — I  did. 

What  time  was  it  P— It  was  after  twelve. 

And  some  billets  P — A  precept  of  billets. 

Crosa-examined  by  Campbell. 
Jnst  recollect,  and  tell  me  whether  it 
not  the  second  time  the  gentlemen 


came  to  the  office,  the  Sanday  evening, 
that  they  were  alarmed,  and  inquired 
abont  the  means  of  escape? — It  was  the 
first  time* 

Will  yoa  swear  it  was  not  the  second 
time  they  came  P — It  might  have  been  on 
the  second  time,  bat  it  was  the  first  time 
also. 

That  yoa  swear  ?— Yes. 

Do  you  recollect  whether  Mr.  Surges  &nd 
Mr.  Brice,  sitting  before  me,  were  two  of 
the  gentlemen  P — One  was  a  tall  gentle- 


(a)  See  above,  p.  218. 
(&)  See  below,  p.  255. 
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Look  at  this  gentleman  P — I  believe  he 
broaght  a  message  to  me  afterwards.  I  do 
know  thiat  he  was  one  of  the  gentlemen 
that  came  with  Mr.  Pinney, 

Do  yon  recollect  whether  Mr.  BwrgeB 
was  one  of  them  P — I  do  not ;  it  was  a  tall 
gentleman  and  a  short  gentleman. 

Do  yon  recollect  Mr.  Brice  accompanying 
yon  when  yoa  went  in  search  of  Colonel 
Brereton  ? — Yes,  I  recollect  that. 

Was  not  there  a  man  under  the  archway 
of  the  Palace  at  that  time  who  was  shout- 
ing P — I  did  not  go  in  that  direction. 

Did  you  not  see  at  that  time  the  man 
under  the  archway  of  the  Palace,  and  did 
not  that  man  shout  in  your  hearing? — ^We 
did  not  ^  in  that  direction. 

Yon  did  not  hear  it  P — I  do  not  recollect 
it. 

Did  you  not  then  say,  "There  go  the 
fire  boys, — they  are  good  fellows,  and 
will  do  nobody  any  harm  P" — Never  ;  I 
deny  it. 

"  I  have  drunk  three  half  pints  of  beer 
with  them,  at  difierent  times  to-night?** 
— That  I  had  not  done. 

Did  you  say  that  P — I  could  not. 

Did  vou  say  that  or  words  to  that  efiect  p 
— I  did  not. 

Did  you  receive  any  letter  from  Mr. 
Brife,  about  12  o'clock  that  Sunday  night? 
— Mr.  Brice  came  to  me  to  Colonel 
Brereton's  quarters  abont  that  time. 

Was  it  delivered  to  Colonel-Brereton  at 
that  time  P — No,  it  was  between  12  and 
1  it  was  delivered  to  him. 

It  was  delivered  to  him  at  that  time  P — 
Not  to  him  in  person  ;  it  was  delivered  to 
Adjutant  Francis,  at  Colonel  Brereton*8 
quarters. 

How  far  is  the  office  from  the  Palace  P — 
I  Bound  by  the  Bow ;  It  is  rather  better  than 
I  about  200  paces  from  the  front  gate  of  our 
i  office. 

I  Did  the  mob  in  going  and  coming  pass 
I  by  the  office  door  P — Some  of  them  must 
'  have  done  it. 

Had  you  your  uniform  on  p — ^I  had  some 
of  it. 

Samuel  Oviait  Goldnev. — Examined  by 

Coleridge. 
On   the  Sunday  night  of  the  Bristol 
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riots  were  you  in  Queen  Square    aboufc 
two  in  the  morning  ? — I  was. 

Did  YOU  observe  at  that  time  the  num- 
ber ana  condition  of  the  mob  P — I  did. 

It  was  after  midnight  I  speak  of  P — ^Yes. 

About  what  was  the  number  at  that 
time  P — The  number  actually  engaged  in 
rioting,  I  should  consider  from  50  to  100. 

In  consequence  of  that  did  you  go  to 
the  Council  House  P — I  did. 

For  what  purpose  P — The  finding  the 
magistrates. 

'Did  you  see  Mr.  Garrard,  the  chamber- 
lain, there  P — I  did. 

Inside  or  outside  P — Inside. 

Did  you  make  inquiry  for  either  of  the 
magistrates  P  —I  inquired  if  the  magistrates 
were  there. 

Could  you  find  any  magistrate  there  P — 
They  were  not  there. 

Did  you  then  go  to  Leigh's  Livery 
Stables  P— I  did. 

Was  that  the  quarters  of  the  3rd 
Dragoons  P — It  was. 

Did  you  apply  for  the  military  there  P 
—I  did. 

Did  you  see  any  officer  there  P — I  saw 
Comet  Kelion. 

Did  you  state  tc  him  the  purpose  for 
which  you  came  P — I  did. 

To  communicate  the  state  of  the  mob 
in  the  Square  P — ^I  did. 

Did  you  see  any  of  the  horses,  or  the 
Dragoons  P — I  saw  them  all. 

Were  they  mounted? — They  were  stand- 
ing by  their  horses. 

Did  Comet  Kelson  agree  to  go  with  you, 
or  did  he  say  anything  was  necessary  P — 
He  said  he  was  waiting  there  for  orders, 
but  was  quite  ready  ana  willing. 

Did  you  go  to  procure  orders  P — ^Yes. 

Where  P — To  Mr.  Daniel  Fripp,  in 
Berkeley  Square. 

What  made  you  go  to  his  house  P — I 
had  heard  the  mayor  was  there. 

Do  you  remember  from  whom  you  heard 
that  ? — I  cannot  say. 

In  coming  to  his  house  did  you  knock  P 
—Yes. 

Whom  did  you  see  P — Mr.  Daniel  Fripp 
looked  out  of  one  of  the  upstairs  windows. 

About  what  time  was  this  you  got  there  P 
— About  half-past  two,  or  perhaps  later; 
about  that  time. 

Did  Mr.  Fri/pp  come  down  to  you  P — ^He 
said,  "  Who  is  there  P"  I  said,  *•  I  wish  to 
see  the  mayor."  He  said,  "  I  will  come 
down."  He  came  down,  and  asked  my 
name,  and  I  told  him,  and  he  then  opened 
the  door.  I  then  asked  him,  if  the  mayor 
was  there.  He  hesitated  a  little.  I  said, 
"  Sir,  is  he  here,  or  is  he  not  P"  He  said, 
**He  is  here."  I  said,  "I  wish  to  see 
him."  I 

Sc-a/rlett :    1    submit   this    conversation  | 


with  Mr.  Fripp  is  no  evidence  against  the 
'  mayor. 

!  Coleridge:  We  shall  show  a  oommuni- 
'  cation  made  by  the  mayor  to  Mr.  Ooldney. 
I      Scarlett :  I  am  satisfied. 

Coleridge :  In  consequence  of  what  you 
I  said  to  Mr.  Fripp,  did  he  go  upstairs  P 
>  Lord  TsHiBRDBN :  I  think  we  must  hear 
it.  He  goes  to  the  house  to  seethe  mayor P 
—I  told  Mr.  Fr^ppl  wanted  to  see  the 
naayor.  He  said,  *  'What  do  you  want  with 
him  P  "  I  told  him  the  state  of  the  city, 
and  the  circumstances,  and  what  I  had 
seen  of  it,  and  that  I  had  been  at  Leigh's 
Bazaar ;  and  he  asked  me  to  walk  into  the 
front  parlour,  and  he  went  upstairs  to  the 
mayor. 

Coleridge:  You  say  you  told  him  the 
circumstances  P — I  told  him  what  I  con- 
ceived to  be  the  state  of  the  square  and 
of  the  riots;  that  I  thought  they  could 
be  put  down  by  a  email  force  —  a  small 
organised  force. 

You  BUY  you  made  this  communication 
to  Mr.  Fripp^  and  he  went  upstairs ;  did 
you  desire  him  to  communicate  to  the 
mayor  what  you  had  stated  to  himP — I 
did. 

Did  Mr.  Fripp  come  down  again  to  you  ? 
— In  about  ten  minutes  or  a  quarter  of  an 
hour  afterwards,  with  a  note. 

Did  l£r.  Fripp  give  you  that  noteP — 
Yes,  he  did. 

To  whom  did  you  carry  itP — To  Captain 
Warringto7t,  of  the  3rd  Drajj^oon  Guaras. 

Where  did  you  see  Captam  Warrington  P 

LmLBOALB,  J. :  Did  you  tell  him  you 
had  seen  Comet  Kdeon  ? — Yes,  I  did.  I 
told  him  I  had  seen  ao  officer ;  I  did  not 
then  know  his  name. 

Coleridge:  Where  did  you  see  Captain 
Warrington .?— At  Leigh's  Stables. 

Was  that  note  read  over  in  your  pre- 
sence by  Captain  Wwrrir^ion  ? — ^It  was. 

[A  paper  was  handed  to  the  witness.] 

Coleridge:  A  copy  is  admitted  to  be 
read. 

Campbell :  Then  read  it  at  once. 

[The  same  was  handed  in  and  read  as 
follows : — ] 

Addressed  "  To  Colonel  Brereton  or  the  Com- 
manding Officer  of  his  Majesty's  troops 
in  Bristol,'*  signed  "Charles  Pinney, 
Mayor." 

**  Bristol,  Sunday  morning,  3  o'clock. 
**  Sir, — I  direct  you,  as  Commanding  Officer 
of  His  Majesty's  troops,  to  take  tfie  most  vigo- 
rous and  decisive  means  in  your  power  to  quell 
the  existing  riot,  and  prevent  the  further  de- 
struction of  property." 

You  did  not  see  the  mayor  p — I  did  not. 
When  Mr.  Fripp  delivered   you    that 
note,  did  he  say  anything  ? — Yes. 
Wliat  did  he  sayP — Here  is  what  you 
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want,  and  you  are  particularly  requested 
not  to  say  where  the  mayor  is. 

Waa  anyone  with  you? — Mr.  Wintour 
Harris, 

In  consequence  of  that  letter  being  de- 
liTered,  did  Captain  W(»rringt(m  march  at 
that  time  with  the  Dragoons  P— Not  im- 
mediately. 

At  what  time  do  you  suppose  it  was  you 
deliyered  the  letter  to  him  ? — Almost  im- 
mediately on  receiving  it. 

What  distance  is  it  from  Mr.  Frig's  ? — 
Four  or  five  hundred  yards. 

How  did  yo  go  P— 1  ran  all  the  way ;  it 
was  a  little  after  three  o'clock. 

You  hav^e  mentioned  the  message  you 
receiyed ;  did  you  say  anything  to  Mr. 
Frvgf  in  answer  to  it  P— No,  I  did  not ;  I 
left  immediately. 

In  the  course  of  that  night,  between 
that  and  the  morning,  was  the  place  of  the 
mayor's  stay  inquired  of  by  anyone  ?— It 
was. 

Did  you  communicate  it  P — ^I  did  not. 

Cross-examined  by  8ea/rleU. 

Do  you  not  know  that  Mr.  J^rjpp  was 
anxious  for  his  own  safety  P  —  Ke  may 
have  been;  it  is  very  possible,  I  should 
think. 

Did  you  know  that  the  mayor  had  been 
refused  admission  into  seyeral  houses  from 
apprehension  P — I  did  not. 

Do  you  know  it  now  P — ^I  have  heard  it 
since  that  he  was  refused  admission  into 
one  house,  not  into  several.  I  have  not 
heard  it  in  Court. 

In  Bristol,  I  mean  P — ^No. 

Can  you  remember  the  precise  words  of 
Mr.  FrippF — I  have  stated  the  precise 
words  as  near  as  I  can  recollect. 

Mr.  Fripp  would  not  let  you  in  till  he 
knew  your  name,  and  when  he  knew  your 
name  he  let  you  in  and  told  you  the  mayor 
was  there  ? — Yes. 

Yon  had  heard  before  that  the  mayor 
was  there  P — Yes ;  but  how  I  do  not  know ; 
it  was  almost  a  matter  of  chance. 

Had  you  been  aware  that  the  mayor  had 
written  a  letter  to  Colonel  Breretmi  before 
that  P — ^No,  I  was  not  aware  of  it. 

You  say,  you  took  this  letter  to  Captain 
Warrvngtan  f — Yes. 

How  came  you  to  take  it  to  him  instead 
of  Colonel  Brereton  ^ — It  was  directed  to 
Colonel  Brereton  or  the  officer  in  command 
of  the  troops.  I  had  ascertained  that 
Colonel  Brereton  was  not  to  be  found. 

'Whesre  had  you  ascertained  thatP  —  I 
had  heiffd  several  people  say  so ;  I  had 
asked  for  him  at  the  Bazaar,  and  they  said 
he  was  not  there,  nor  did  they  know  where 
he  was. 

Do  you  go  to  any  other  place  to  inquire 
for  him  p — ^I  did  not. 


You  did  not  go  to  his  lodgings  to  in- 
quire for  him  ?— -I  did  not. 

Nor  to  the  recruiting  office  ? — No,  I  did 
not. 

Were  not  you  referred  at  Leigh's  Baeaar 
to  the  one  or  the  other  ? — No,  I  was  not ; 
afterwards,  when  I  brought  the  letter  back 
to  Captain  W(jurri7igton,lie  refused  to  open 
the  letter  ;  he  said  he  did  not  know  where 
Colonel  Brereton  was,  but  he  would  be 
back  by  six  in  the  morning. 

About  what  time  in  the  morning  might 
it  be  you  gave  it  to  Captain  Wa/rriTtg" 
to»f— About  three  o'clock  within  a  few 
minutes. 

Wintour  Harris  sworn. — ^Examined  by 
Ths  Attorney  General, 

Were  you  with  Mr.  Goldney  in  Queen 
Square  on  the  night  of  the  Sunday  P — ^Yes, 
I  was. 

Did  you  go  with  Mr.  Goldnetf  to  seek 
the  mayor  or  a  magistrate  P — I  did. 

We  understand  you  went  to  Mr.  Fripp*s, 
in  Berkeley  Square  P — We  did. 

Do  you  remember  what  it  was  that 
led  you  to  go  there  P — We  went  into  the 
Square  about  two  o'clock  in  the  morning, 
and  l^om  the  number  of  rioters  assembled 
there,  we  were  convinced 

You  thought  it  necessary  to  seek  a  ma- 
gistrate P — ^We  were  convinced  that  a  very 
small  force  would  put  down  the  riot,  and 
we  were  induced  to  go  to  the  Council 
House  to  seek  a  magistrate. 

Not  finding  one  there  you  went  to  Mr. 
Fripp  .^— Yes. 

Tnere  was  a  knocking  at  the  door,  I 
suppose ;  where  was  the  answer  given 
from  P — From  an  upstairs  window. 

Did  either  of  you  state  what  you  wished  P 
— Mr.  Goldney  stated  he  wished  to  see  the 
m^or,  and  asked  if  he  was  there. 

What  was  done  then  P— Mr.  Fripp  came 
downstairs  and  asked  his  name  and  what 
we  wanted,  and  upon  Mr.  Goldney  saying 
who  he  was  he  let  nim  in. 

Did  you  go  in  too?— I  did. 

When  you  were  in  did  Mr.  Goldney  say 
anything  to  Mr.  Fripp  ? — He  told  him  the 
state  of  things  in  the  Square,  and  Mr. 
Fripp  said  he  would  communicate  it  to  the 
mayor,  and  went  upstairs. 

Mow  long  do  you  think  he  remained 
upstairs  P  —  Twenty  minutes,  I  should 
think. 

And  afterwards  came  down  with  a  note 
that  was  taken  to  Captain  Warrivi^n? — 
Yes. 

When  that  note  was  given,  was  it  ac- 
companied by  any  observation  P — Yes. 

What  was  it  P  —  You  are  particularly 
requested  not  to  say  where  the  mayor  is. 

How  far  is  Berkeley  Souare  from  Queen 
Square  P — Not  quite  half  a  mile,  but  very 
near  it,  about  half  a  mile. 

H   2 
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It  goes  oat  of  Park  Street,  does  not  it  P 
— Berkeley  Sqiiare  does. 

Which  18  a  long  respectable  street? — 
Yes. 

Up  bill  a  good  deal  P— Yes. 

Was  there  anv  rioting  in  Berkeley 
Square  P — None  wnatever. 

Scarlett :  I  have  not  objected  to  the 
evidence  of  the  last  witness,  bnt  I  hope 
it  will  not  be  conceived  by  anybody  that 
the  mayor  was  aware  of  the  statement 
made  by  Mr.  Fripp. 

The  Attorney  Oeneral:  My  question  is 
whether  there  was  any  danger  in  Ber- 
keley Square. 

Lord  Tentebben  :  The  witness  has  said 
there  was  no  disturbance  there. 

Gross-examined  by  Campbell, 

Berkeley  Square  is  in  the  city  of  Bristol  P 
—Yes. 

Is  not  the  present  Mansion  House  near 
Berkeley  Square  ?— It  is  in  the  middle  of 
the  street  leading  to  Park  Street. 

That  is  not  far  from  Mr.  Fripp* 8  house  P 
— Not  more  than  four  or  five  hundred 
yards. 

Not  so  far  as  the  old  Mansion  House  P — 
It  is  about  300  yards. 

The  present  Mansion  House  is  in  a  street 
leading  to  Park  Street?— Yes. 

James  Bush  sworn.— Examined  by 
Shepherd. 

'S^CTQ  you  residing  in  Bristol  in  October 
last  P — I  was. 

On  Sunday,  the  dOth  of  that  month, 
about  half-past  eleven  o'clock,  did  you  see 
the  mayor  r — ^Yes,  I  did. 

Was  it  eleven  at  night  or  in  the  morn- 
ing P — In  the  mominff. 

Was  it  in  the  Guildhall  chamber  P — ^Yes. 

Did  he  give  you  a  letter  P — He  did. 

Did  he  tell  you  to  whom  you  were  to 
take  the  letter  P— Yes. 

To  whom  P — To  Captain  Cod/nngton,(a) 

To  where  P— To  Dodington. 

I  believe  you  went  in  a  chaise  to  Dod- 
ington, ond  arrived  about  half-past  two  P 
—Yes. 

Lord  T£HTERdek(&)  :  What  colour  was 
the  jacket  of  the  man  who  drove  the 
chaise?  why  do  you  not  ask  that? — I 
think  it  was  a  yellow  one. 

Shepherd:  Did  you  see  him  read  the 
letterl>— I  did. 

Did  you  afterwards  go  to  Tetbury  P—I 
did. 

(a)  See  below,  p.  255.  As  to  yeomanry 
acting  in  the  sappression  of  riots,  see  44  Geo.  8. 
c.  54.  8.  28. 

(6)  This  was  the  last  time  Lord  Tenterden 
appeared  in  conrt  He  died  on  November  8, 
1832.  He  ivas  succeeded  as  Lord  Chief  Justice 
by  Denman. 


Was  thai  by  the  desire  of  Captain  Cod' 
rtngton  F—Yes,  it  was  by  the  desire  of 
Captain  Codrington. 

What  did  you  do  there?  Did  you  com- 
municate anything  ? — By  Captain  Codring' 
ton's  request  I  U>ok  smother  letter  to  Cap- 
tain Esteourt,  at  Estcourt  House,  near 
Tetbury. 

You  left  a  letter  at  Captain  Esicourfsf 
—Yes. 

Did  you  go  to  any  other  officer  ? — ^I  then 
went  to  Lieutenant  Paul  and  to  Colonel 
LUford.  Both  those  persons  were  out,  bnt 
I  left  a  message  that  there  were  serious 
riots  at  Bristol,  and  I  was  desired  by  Cap- 
tain Codrington  to  leave  that  message. 

At  what  time  did  you  return  to  Bristol  ? 
— ^About  eight  or  nine  o'clock. 

Did  you  go  to  the  Guildhall  ?— Yes,  I 
did. 

Did  you  see  any  magistrate  there? — 
The  door  was  shut;  I  could  not  gain 
admittance. 

Did  you  then  go  to  the  Council  House  ? 
—Yes. 

Did  you  gain  admittance  ? — ^I  knocked 
at  the  door,  and  a  person  came  to  the 
door ;  I  asked  for  a  magistrate,  and  they 
told  me  there  was  no  magistrate  there. 

Some  time  after  that  did  }oa  again  re- 
turn to  the  Council  House  ? — I  did. 

Did  you  gain  admittance  at  that  time  ? 
—I  did. 

How  was  that  P — I  believe  it  was  through 
Mr.  Sheriff  Bengough,  and  by  his  interest 
they  opened  the  door.  He  was  known  to 
them ;  I  was  not. 

This  was  about  what  time  at  night  ? — I 
am  not  certain  about  the  time  all  through 
the  evening,  but  I  believe  it  was  between 
ten  and  eleven  o'clock,  when  I  gained 
admittance  there. 

Did  you  see  the  magistrates  there  ? — I 
saw  yir.  Alderman  Oeorge  HUhouse  there 
and  Mr.  Alderman  James  Oeorge. 

Had  you  seen  Captain  CodringUnCs  troop 
on  your  retam  to  Bristol  P — ^I  had  not. 

Mad  you,  in  the  course  of  that  day, 
passed  the  troop  of  Captain  Codrington? 
— I  passed  the  troop  of  Captain  Codrington 
about  a  mile  on  the  Bristol  road. 

From  Bristol  P — ^Coming  towards  Bristol. 

Did  you  communicate  that  fact  to  the 
magistrates  at  the  Council  House  ?  —  I 
did. 

Cross-examined  by  Scarlett. 

You  say  the  mayor  gave  you  a  letter  at 
about  eleven  o'clock  on  the  Sunday  morn- 
ing?— Yes. 

Hrid  you  seen  the  mayor  before  that  on 
Sunday  P— Yes,  I  did. 

I  believe  you  met  the  mayor  in  the 
street  ?  —  Yes,  between  eight  and  nino 
o'clock  that  morning. 

Did  he   appear  to  be  in  his  evening 
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drMs? — no  appeared  to  be  exoeedinj^ly 
fatigned ;  h'la  hat  wa?  covered  with  dirt, 
and  he  appeared  aa  if  he  had  been  ap  all 
the  eveQing,  all  the  night  preyionsly. 

Did  he  give  you  any  directions  P — He 
requested  1  should  go  to  the  Mansion 
House  immediately. 

Did  you  know  where  he  waa  going,  or 
did  you  see  where  he  went  P — He  said  he 
was  calling  upon  every  person  he  met  to 
go  there. 

Did  you  go  to  the  Mansion  House? — I 
did  not. 

Why  did  you  not  go  there  ? — I  had  a 
message  fi*om  Mr.  Bush,  at  Clifton,  re- 
questing me  to  attend  there. 

Did  you  see  where  the  mayor  went  P — 
He  went  into  the  Commercial  Booms. 

Did  you  po  with  him  ? — ^No. 

Where  did  you  see  him  first  P — ^At  the 
Guildhall  chambers. 

Where  had  you  got  the  information  of 
ibis  corps  of  Yeomanry  ? — From  Mr.  Bush, 
at  Clifton. 

Did  you  cany  that  information  to  the 
niavor  ? — I  did  to  Mr.  Sheriff  Bengoughf 
and  he  mentioned  it  to  the  mayor. 

And  then  he  gave  you  the  letter  P — Yes. 

You  say  you  nrst  went  to  the  Guildhall 
and  then  to  the  Council  House,  and  some- 
body came  to  the  door  and  asked  who  you 
were ;  you  asked  for  a  magibtrate,  and 
ihey  said  no  one  was  there  P — ^Yes. 

How  long  waa  it  after  that  you  met  Mr. 
Sheriff  Bengouqh  .^^ About  an  hour. 

He  went  with  you  P — ^Yes. 

When  he  went  with  you  did  you  not  find 
a  great  many  people  there,  60  or  70  P — 
The  lobby  was  lull  of  persons. 

Were  not  those  persons  assembled  there 
to  defend  the  Council  House  P — I  believe 
they  were. 

Therefore,  no  persons  let  in  but  those 
thev  knew  P — I  believe  not. 

Do  you  know  whether  the  Council  House 
is  the  place  where  the  muniments  of  the 
corporation  are  keptp — It  is. 

You  told  Mr.  Alderman  HUhouse  that 
Captain  Codrington  was  probably  comins  P 
— ^1  told  him  I  had  passed  them  about  a  mue 
off,  and  I  ezpectea  them  immediately. 

Ton  have  not  told  us  what  he  saidP — 
He  said  nothing  to  me. 

When  you  were  near  the  Council  House 
on  Sunday  evening  was  anv  part  of  the 
mob  near  there  P— Part  of  the  mob  came 
there,  I  suppose  from  Bridewell,  while  I 
was  standing  near  the  Exchange. 
I  What  time  was  that  P— It  was  between 
the  time  when  I  first  went  to  the  Council 
House,  and  when  I  saw  Mr.  Bengough. 
Was  it  near  tJie  Council  House  P — ^Yes. 
Was  it  near  the  Clare  Street  entrance  P 
— It  was  near  the  Corn  Street  entrance. 

Did  thev  halt  there  P— Yes. 

What  shouts  did  you  hear  P — They  came 


up,  apparently  to  mo,  in  an  organised  body, 
and  a  person  in  the  mob  saioj  '*  Halt." 

Did  they  halt  P— They  did,  immediately. 

What  number  of  them  might  there  be  P 
— Aboat  thirty  of  them. 

When  they  halted,  what  further  passed  P 
—They  said,  "  Where  now,*'  and  another 
voice  said,  *'  To  the  Bishop's  Palace,"  and 
the  same  then  said,  "Where  next,"  and 
the  person  then  said,  "  We  will  then  give 
the  old  alderman  a  benefit." 

Who  was  the  old  alderman  P— I  should 
presume  Alderman  Daniel, 

Mr.  Alderman  Daniel  is  a  very  aged 
gentleman  P — ^Yes,  he  is. 

Above  seventy  years  of  age  P — I  should 
think  he  is. 

Did  they  then  pass  on  P— Yes,  they  did, 
but  they  threw  some  stones  at  the  windows. 

What  windows  P  —  The  Council  House 
windows. 

How  soon  might  tltat  be  after  you  left 
the  Council  House  P  —  It  might  be  from 
half  an  hour  to  three  quarters  of  an  hour. 

Between  the  time  you  had  been  there 
and  met  Mr.  Bengough? — Yes. 

Where  does  the  old  alderman  liveP — 
He  lives  in  the  county,  at  Henbury ;  his 
residence  in  Bristol  is  m  Berkeley  Square. 


FOUETH  DAY. 

Monday,  29th  October  1832. 

Lord  Tentsrden  was  absent  from  indis* 
p06ition.(a) 

Benjaimn  EoZp^.-^Esamined  by 
Wightman, 

Did  you  reside  in  Wellington  Street, 
Bristol,  in  October  last  P— In  Wellington 
Place,  not  in  Bristol. 

On  Sunday  morning,  in  consequence  of 
something  you  heard,  did  you  go  to  the 
Guildhall  P — On  Sunday  morning,  between 
seven  and  eight  o'clock,  I  heard  there  was 
a  riot  in  the  city. 

Did  yoQ,  at  any  time  on  that  morning, 
go  to  the  Guildhall  P— I  did. 

About  what  time  did  you  go  first  P — 
Soon  after  twelve  o'clock,  soon  after  I 
left  my  place  of  worship. 

Did  you  find  any  magistrates  there  at 
that  time  P — I  did  not  go  into  the  hall,  but 
into  the  room  adjoining  the  hall. 

Were  there  many  persons  waiting  there  P 
— There  were  a  great  number  of  persons 
waiting  there.  I  should  suppose  from 
twenty  to  thirty,  and  a  great  number  in 
Broaa  Street. 

For  what  purpose  did  you  go  to  the 
Guildhall  yourself  P— I  went  for  the  pur- 
pose of  protecting  the  city  from  riot. 

(a)  See  above,  p.  23  In. 
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Did  you  get  any  direciioxia  from  any 
magistrates,  or  anybody,  at  that  time, 
what  to  do  P — I  did  not. 

Did  you  go  away  P — I  did. 

Did  you  see  any  magistrate  there  ? — I 
did  not. 

Did  you  leave  the  Gruildhall  theuP — I 
heard  in  the  Guildhall 

Have  the  goodness  to  answer  the  ques- 
tion P — I  left  the  Guildhall  to  go  and  see 
where  the  riot  was. 

Did  you  on  that  same  day  return  to  the 
Guildhall  again  P — I  did,  twice. 

At  what  o'clock  did  you  return  there 
the  second  time? — ^Nearly  one. 

Was  the  door  of  the  Guildhall  closed  or 
opened  at  that  timeP  —  Both  times  the 
large  doors  were  shut. 

Did  you  see  many  persons  waiting  in 
the  street  P  —  There  were,  I  should  sup- 
pose, in  and  out,  upwards  of  two  hundred. 

Of  what  class  were  they  apparently, 
respectable  or  otherwise  P — Eespectable. 

Did  you  get  into  the  Guildhall  P — I  did 
not;  I  could  have  got  in. 

Did  you  go  for  the  same  purpose  as 
before  P 

Scarlett:  No;  ask  him  for  what  pur- 
pose  he  went. 

Wightmcm:  For  what  purpose  did  you 
go  then  P — To  see,  in  case  they  had  come 
to  any  decision,  what  was  to  be  done. 

Did  you  get  any  directions  then  what  to 
do  P— I  did  not. 

Ton  say  you  went  to  the  Guildhall  a 
third  time,  I  think  P — I  did. 

At  what  time  was  thatP  —  I  suppose 
about  a  quarter  to  four,  from  half-past 
three  to  four  o'clock. 

Was  the  large  door  closed  thenp  —  It 
was. 

Were  there  a  number  of  persons  waiting 
then  also  P-— A  great  number. 

Did  they  appear  to  you  to  be  respectable 
or  otherwise  r  —  Thej  were  respectable 
tradesmen.  I  knew  a  great  number  of 
them. 

Did  you  get  into  tbe  Guildhall  then  P-  - 
I  did. 

Did  you  meet  Mr.  Iscuic  Cooke  ?{a) — I  did, 
on  my  entrance  into  the  Guildhall  cham- 
ber, formerly  the  Mulberry  Tree  Court. 

Was  he  coming  awayP — When  I  went 
in  I  saw  Mr.  Oooke,  and  I  asked  him 

Just  have  the  goodness  to  attend  to  my 
(question;  was  he  coming  away  at  that 
tune  P — He  was. 

Were  there  other  persons  coming  away 
with  him  P — ^There  were. 

Did  you  then  go  into  the  Guildhall  P — I 
did  not  then. 

Soon  after  P— In  a  few  minutes  I  went 


in. 


LI. 

Did  you  find  the  mayor  there  P — I  did 
(rt)  See  above,  p.  1.59. 


not  find  the  mayor,  but  he  was  in  the 
hall. 

j      Did  you  see  him  there? — I  saw  him 
I  coming  out ;  I  wanted  to  see  him. 

Were  there  any  gentlemen  with  him  P — 
Mr.  Sangar  and  Mr.  WcUson. 
I  Did  you,  or  the  ]>er8ons  who  were  there, 
;  receive  any  directions  what  to  do  P  —  I 
I  wanted  to  speak  to  the  mayor,  but  they 
I  pushed  him  along,  as  in  a  hurry  to  go 
i  somewhere,  and  I  could  not. 

Did  you,  or  the  persons  who  were  with 
you,  receive  directions  at  that  timeP — ^I 
did  not. 

You  went  away,  I  believe?— I  went  to 
Mr.  Stuchey's  bank. 

Did  you  go  that  night,  at  any  time,  to 
the  Council  House  P  —I  did,  seyeral  times. 

What  o'clock  was  it  when  you  went 
first  P — I  cannot  speak  to  the  time  pre- 
cisely, because  I  thought  it  proper  to 
leave  my  watch  at  home,  but  I  should 
think  it  was  about  ten  o'clock. 

Did  you  get  in  P — I  did. 

Was  the  front  door  open  or  closed  P— The 
front  door  was  closed ;  I  went  in  at  the 
side  entrance  from  Broad  Street. 

When  you  got  into  the  hall  of  the  Conn- 
cil  Hou<$e,  did  you  find  any  constables 
there  P— I  did. 

About  how  many  P  — Really  I  cannot 
exactly  say  how  many;  I  should  think 
there  might  be  thirty  there.  There  is 
an  inner  room  there. 

Was  the  chamberlain,  Mr.  Garrard, 
there  P — He  was,  and  yery  attentive. 

Did  you  see  any  magistrate  there? — I 
did  not. 

Did  you  then  go  from  the  Council  House 
into  the  street  in  which  it  stands  P — I  did. 

Did  you  see  any  yeomanry  cavalry  there 
at  that  time  P — Isot  at  that  time. 

How  soon  after  ?  —  Perhaps  an  hour 
after. 

Were  they  near  tiie  Council  House  when 
you  saw  them  ? — They  were  drawn  up  in 
front  of  the  Council  Hoase,  in  Com  Street. 

Did  they  make  any  inquiries  for  any 
person  P — ^1  did  not  hear  them. 

Did  you  go  to  the  Council  House  while 
they  were  drawn  up  P — I  went  first  to  the 
soldiers  to  know  whether  they  waited  for 
orders,  or  whether  they  waited  for  billets. 

Did  you  learn  fVom  them  what  they 
were  waiting  for?  —  They  told  me  they 
were  waiting  for  orders. 

Orders  from  whom,  did  you  learn?  — 
They  said  they  were  waiting  for  a  ma- 
gistrate. 

Did  you  go  to  the  door  of  the  Council 
House  P — ^I  went  in. 

Whom  did  yon  see  when  you  went  in  P 
— I  saw  Ihe  constables,  and  I  saw  one 
of  the  officers,  and  Mr.  Cfarrard,  the 
chamberlain. 

Ltttledale,  J. :  Whom  did  you  see  P — 
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I  saw  one  of  tho  magisfcrate'e  officers — one 
of  the  major's  officers— I  did  not  hear  his 
name  ;  I  knew  him  by  person  very  well. 

Wtghinum :  Had  you  any  difBLonlty  in 
eetting  in  P — I  gave  my  name,  and  the 
door  was  opened. 

Whom  did  yon  see  at  the  door  P — I  saw 
a  man  at  the  door,  and  I  gave  mv  name ; 
and  as  soon  as  they  spoke  to  the  cnamber- 
lain,  and  gave  my  name,  I  was  admitted. 

Did  yon  inquire  for  a  magistrate  P — 
Yes. 

What  passed? — He  said  there  was  no 
magistrate  there,  that  he  was  left  to 
defend  the  Ghiildhall,  as  there  was  valuable 
property  there. 

Scarlett :  You  mean  the  Council  House  P 
—Yes;  I  said  I  was  left  to  defend  the 
bank,  but  that  I  was  so  near  that,  if  I 
saw  anv  danger,  I  would  come  to  them 
instantly. 

Did  you  then  leave  the  Council  House  P 
—I  did. 

Were  the  soldiers  there,  or  did  you  see 
them  go  away  P — I  did  not  see  them  go 
away,  but  I  saw  them  when  I  oame  out. 

Did  you  go  from  thence  to  the  Bishop's 
Palace  P— I  went  from  thence  to  the  bank 
again. 

Did  you  then  go  to  the  Bishop's  Palace  P 
— ^I  went  back  to  the  Council  House  first. 

At  what  o'clock  was  it  you  went  to  the 
Council  House  P — ^I  think  about  twelve. 

Did  you  make  any  inquiry  for  a  magis- 
trate then  P  — I  think  I  did  ;  I  am  not 
certain. 

Did  you  find  one  there  P — I  did  not. 

Did  you  then  go  to  the  Bishop's  Palace  P 
— I  met  Mr.  James  Livett,  the  solicitor, 
and  asked  him  to  go  with  me  to  see  what 
was  done,  to  take  a  walk,  to  see  what  we 
could  do  at  the  Bishop's  Palace. 

At  that  time  was  the  palace  on  fire  P — 
It  was  burnt. 

Had  the  chapter  house  then  been 
attacked? — They  were  in  the  chapter 
house,  breaking  the  bookcases  down,  and 
taking  out  the  books,  and  forming  a  line 
to  throw  them  into  the  flames. 

Was  there  an  attempt  made  to  set  the 
chapter  house  on  fire  while  you  were 
there  P— A  number  of  times. 

Did  you  and  some  persons  about  you 
endeavour  to  prevent  their  setting  it  on 
fire  P  —  I  helped  there  some  gentlemen  ; 
Mr.  James  Ltvett  particularly. 

Did  you  and  some  persons  about  you 
endeavour  to  prevent  their  setting  it  on 
fire  P— We  did  prevent  it. 

You  succeeded  P — ^Yes,  we  succeeded  in 
throwing  the  fire  out  several  times. 

Was  the  chapter  house  saved  P— It  was 
saved. 

From  the  Bishop's  Palace  did  you  go 
again  to  the  Councu  House  P — We  did. 

Did  you  see  the  Chamberlain  P— I  did. 


About  what  time  of  night  might  that 
be  ? — I  should  think  it  might  bo  near  one 
o'clock — ^very  near  one. 

Did  you  inquire  again  for  a  magistrate  p 
— I  did. 

Did  you  find  one  P — I  did  not. 

Did  you  go  to  different  places  to  look 
for  a  magistrate  P — I  did. 

Did  you  find  on»? — I  did  not. 

Did  you  then  go  to  Queen  Square  ? — I 
did  go  to  Queen  Square. 

At  the  time  you  got  to  Queen  Square,' 
were  many  of  the  houses  on  fire? — The 
last  time  I  went  to  Queen  Square  the 
west  side  was  on  fire. 

Did  you  see  Mr.  Lawe^s  house  burnt  P — 
I  saw  that  they  were  coming  near  Mr. 
La/we's  house,  and  I  saw  it  afterwards 
attacked  and  the  comer  house. 

Was  that  a  house  that  was  saved  ulti- 
mately P — The  two  houses  were  saved. 

Mr.  Lawe*8  house  was  saved  ? — It  was. 

Did  any  of  the  mob  get  into  Mr.  Lawe's 
house  P— They  did. 

About  how  many  did  you  see  in  the 
house  P — ^The  parlour  and  the  school  below, 
and  the  upper  part,  were  as  full  as  they 
could  be. 

You  do  not  know  how  many  ? — I  do  not. 

Did  you  yourself  go  upstairs  P— I  did. 

Did  you  succeed  in  turning  them  out  of 
the  house  P — I  did. 

Was  that  house  saved  P — It  was. 

What  was  the  other  house  you  have 
mentioned  P  whose  house  was  thatP — ^The 
other  was  the  comer  house,  I  think  the 
name  is  Bosanquet,  or  some  curious  name. 

Was  that  attacked  while  you  were  there  P 
—It  was  set  on  fire,  and  I  stopped  it. 

Did  you  succeed  ultimately  in  saving 
that  house  P — The  only  two  houses  that  are 
now  standing  on  that  side, — the  west  side. 

At  what  time  was  that  P — I  should  think 
that  might  be  about  four  o'clock  in  the 
morning,  as  near  as  I  can  judge,  not  hav- 
ing a  watch  with  me. 

YThat  number  of  persons  do  you  believe 
were  in  this  other  house,  at  the  time  ? — 
Upon  my  word,  I  cannot  judge;  but  there 
were  a  great  many  about  there,  carrying 
away  the  property,  how  manj  I  really 
cannot  say.  I  thought  I  saw  a  light  there  ; 
and  I  ran  upstairs  to  see  that  there  was 
nothing  amiss  at  the  top,  and  I  met  a  man 
coming  downstairs,  and  it  was  all  in  a 
blaze,  and  in  endeavouring  to  put  it  out 
I  was  nearly  suffocated.  Another  young 
man  brought  a  carpet,  and  covered  it  over, 
and  we  got  a  few  buckets  of  water,  and 
put  it  out. 

In  Mr.  Lawe*8  house  did  you  see  a  man 
taking  wine  P — I  did. 

Did  you  attack  himP — I  beg  to  say 
that  that  house  I  left  in  charge  of  another. 

Will  you  answer  my  question  P— I  did 
attack  him. 
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Did  you  strike  him  a  blow  ? — I  certainly  ' 
was  a  little  angry,  and  I  did. 

Did  you  take  tne  wine  from  him  P— Yes, 
I  did.  I 

And  turned  him  out  P — ^Tes,  I  did.  I 

Whilst  you  were  there,  what  number  of  j 
persons,  in  your  judgment,  might  have  | 
oeen  safficient  to  have  saved  the  different  | 
houses  that  were  altacked  P — If  I  had  had 
five  and  twenty  good  men,  I  would  have 
saved  all  the  west  end  of  the  Square ;  that 
is  my  opinion. 

Cross-examined  by  Scarlett 

At  that  time  five  and  twenty  men,  you 
think,  might  have  done  it  P — ^I  do. 

At  that  time  the  rioters  were  very  much 
diminished  in  number,  were  they  not  P — 
They  were  diminished ;  they  were  all  boys 
and  women. 

Many  had  perished  in  the  fiames,  in 
the  other  houses  ? — ^There  may  have  been 
some. 

Was  there  any  great  crowd  in  the  city, 
at  that  time  P—  N  ot  in  the  morning. 

I  speak  of  four  o'clock  P—  Yes,  there 
was  at  that  time. 

What  were  they  doing  P — They  were 
standing  and  drinHng.  1  paid  very  little 
attention  to  what  they  were  doing ;  all  I 
required  was  help. 

Did  you  get  any  to  help  you  P — I  got  a 
few. 

In  the  earlier  parts  of  the  night,  when 
you  were  there,  the  crowd  was  greater, 
was  not  it  P — I  was  not  there  till  the  morn- 
ing part,  I  think  nearly  one  o'clock. 

I  call  that  ni^ht,  you  call  that  morning ; 
at  one  o'clock  m  the  morning,  the  crowd 
was  much  greater,  was  not  it  P — The  crowd 
was  not  so  great  as  it  must  have  been  the 
first  time  I  went  down. 

There  was  a  vast  crowd  there  at  one 
o'clock  P— Yes. 

Much  shouting  P—  I  did  not  hear  that. 

How  were  they  employed  P  —  Boiling 
about  quite  intoxicated,  and  others  plun- 
dering m  every  direction. 

We  will  come  to  the  first  part  of  your 
statement:  yon  say  you  went  in  the 
morning  to  uuildhall,  in  consequence  of 
the  notice  you  received  P — I  did. 

What  notice  was  that  p — A  notice  given 
out  from  the  pulpit,  by  the  minister, 
addressed  to  all  able-bodied  men  capable 
of  rendering  any  service,  that  the  magis- 
trates requested  them  to  attend  at  the 
Guildhall. 

Was  that  a  meeting  you  were  at,  or  a 
church  P — The  meeting  at  Broadmead,  the 
place  of  the  late  Bey.  Bobert  HdU. 

How  soon  did  you  go  there  ? — As  soon 
as  I  put  my  family  in  a  carriage  I  went 
home ;  I  should  think  not  more  than  ten 
minutes  or  a  quarter  past  twelye. 

You  liavo  been  asked,  and  many  others, 


about  the  door  of  the  Guildhall  being 
shut;  if  you  knew  the  town  of  Bristol 
you  will  know  that  they  are  generally 
shut,  except  when  there  is  a  sessions  P — 
Not  when  there  is  any  public  business; 
there  is  no  entrance  at  all  into  the  hall, 
except  when  there  is  public  business. 

How  did  you  afterwards  get  in  at  the 
great  doorP — I  was  gping  towards  the 
great  door,  and  they  said  it  was  not  open, 
but  that  there  was  a  way  in  through  an 
entrance,  which  I  knew  there  was,  and  I 
went  there. 

lliere  is  a  well-known  entrance  through 
the  side  P — There  is  an  entrance  which  I 
knew  well.  I  do  not  know  that  it  is  well 
known. 

How  long  did  you  stay  there  the  first 
time  P — Perhaps  Imight  be  there  a  quarter 
of  an  hour,  or  twenty  minutes. 

Did  you  enter  at  all  the  first  time  P — I 
went  into  the  porch,  adjoining  St.  George's 
Chapel. 

Was  it  there  you  saw  about  twenty  per- 
sons P — We  found  that  the  magistrates 
were  there,  consulting. 

When  you  were  asked  whether  you 
found  the  magistrates,  we  understood  you 
to  mean  that  there  was  no  magistrate 
there  at  all  P— Oh,  no ;  I  do  not  think  any- 
one could  understand  that  so,  except  your- 
self; for  I  think  I  explained  it  yery  clearly 
that  the  magistrates  were  then  consulting. 

No,  you  were  not  asked  the  question  ; 
you  were  asked,  "  Did  you  find  the  magis- 
trates P  "  and  you  answered  **  No  "  quite 
naturally,  in  answer  to  the  question  P — ^I 
wish  to  do  it. 

I  am  not  blaming  you,  by  any  means ; 
how  long  did  you  stay  that  first  time  P — I 
might  be  there  about  a  quarter  of  an  hour, 
or  twenty  minutes. 

You  returned  again  about  one  P — Nearly 
one. 

Where  did  you  go  that  time;  did  you 
^o  again  into  the  side  door  P — I  did  not  go 
in  then,  only  to  the  entrance,  and  I  found 
there  was  nothing  done.  I  was  told  tiiere 
was  nothing  done. 

Then  you  went  away  ? — I  did. 

I  am  not  in  the  least  blaming  you — how 
many  people  did  you  find  there  P — There 
were  a  great  numoer  of  people. 

You  called  20  or  30  a  great  number  just 
now,  and  so  is  five  hundred  p — ^That  was 
in  the  room  I  called  20  or  30  a  great 
number. 

How  many  did  you  find  P— I  cannot  say 
how  many  inside, — there  were  perhaps  50 
to  100  at  the  time  outside. 

Did  you  hear  any  discussion  among  the 
persons  there  about  the  military  not  being 
employed  P— I  did  not.  I  heard  the  mili- 
tary had  fired,  and  a  great  deal  of  dis- 
approbation upon  that  principle ;  and 
wben  I  found  tney  had  fired  without  any 
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person  giving  them  orders,  I  thonght  it 
my  duty  then  to  retire  home,  which  I  did. 

By  the  military,  you  mean  the  14th 
Light  Dragoons? — ^xes,  I  heard  a  great 
deal  of  disapprobation  that  moi*ning,  in 
consequence  of  their  shooting  a  man  at 
the  top  of  the  Pithay. 

When  you  went  the  third  time,  you  met 
Mr.  Ibcuic  Co6ke{a)  coming  away  P — I  did. 

And  several  persons  with  him  P — I  did. 

How  many  persons  came  away  with  him  P 
— I  did  not  particidarly  see  how  many, 
but  there  might  be  three  or  four,  or  more, 
be  told  me  he  would  not  stay  any  longer. 

Then  you  went  in  to  speak  to  the  mayor, 
and  he  was  hurried  away  by  persons  who 
were  with  himp — It  was  a  tew  minutes 
afier  that  I  went  into  the  hall,  it  was  get- 
ting rather  dark,  near  four  o'clock,  and  I 
beard  the  voice,  I  believe,  of  Mr.  WM 
HaU  addressing  20  or  90  persons,  I  under- 
stood. I  did  not  go  away  in  consequence 
of  my  wish  to  see  &e  mayor.  I  said  that  I 
bad  some  plan  to  arrange  that  I  thought 
could  attract  the  attention  of  the  rabble, 
and  we  might  prevent  the  riot. 

You  did  not  see  him  P — I  did  see  him  in 
a  few  minutes  afterwards. 

You  say  he  was  pushed  past  you  by  a 
number  of  persons  P — He  was  taken  by  the 
arm,  as  if  tney  were  desirous  of  his  going 
to  some  place. 

Therefore,  you  did  not  mention  that 
plan  P — 1  did  not ;  he  was  in  a  hurry,  and 
tb^  were  hunying  him  along. 

Did  your  plan  embrace  the  use  of  the 
military  P — I  do  not  Imow  what  it  was  ;  no. 

You  went  to  the  Council  House  at  night  P 
—I  did. 

The  chamberlain  knew  you,  I  suppose  P 
— ^Perfectly. 

I  think  you  said  that  the  chamberlain 
told  you  be  was  left  with  the  people  who 
were  there,  to  defend  the  Council  House  P 
— ^Yes,  be  did. 

Do  you  know  whether  the  Council  House 
contained  the  muniments  of  the  corpora- 
tion, their  deeds,  and  their  papers  P— I  am 
certain  that  there  are  a  very  great  number 
of  tbem  there. 

Did  you  see  whether  the  chamberlain 
was  employed  in  removing  them  to  a  place 
of  safe^  P — I  did  not,  but  I  saw  him  at 
bis  post  to  defend  it. 

The  Attorney  General :  We  will  now  put 
in  the  statement  which  the  mayor  sent  to 
the  Secretary  of  State. 

The  same  was  put  in  and  read. 

Cooneil  Home,  the  4th  of  November  1831. 

**  Mr  Lord, — ^The  gaol  delivery  having  been 
fixed  for  Saturday,  the  99th  of  October,  it  iKMin 
became  evident  to  the  maffistrates,  as  well  from 
reports  circulated  in  the  city,  and  placards  upon 

(a)  See  above,  p.  159. 


the  walls,  as  also  from  paragraphs  in  the  news-» 
papers,  expressing  the  disapprobation  of  the 
friends  of  Reform  with  respect  to  Sir  Charles 
Wetherell's  conduct  in  Parliament,  that  a 
strong  public  feeling  would  be  excited  against 
him,  and  that  this  might  be  expected  to  mani' 
fest  itself  on  his  arrival,  and  during  his  stay  in 
the  city.  The  magistrates,  therefore,  took  into 
their  consideration  the  propriety  of  making  a 
communication  to  Sir  Charles  on  the  subject, 
and  of  submitting  to  him  whether,  under  the 
circumstances,  it  would  be  advisable  to  postpone 
the  gaol  delivery.  A  deputation  accordingly 
waited  upon  him  in  London,  to  make  this  repre- 
sentation, and  ascertain  his  decision,  and  in 
case  it  should  be  determined  to  hold  the  gaol 
delivery,  to  make  a  communication  to  the 
Secretary  of  State,  and  request  that  a  military 
force  might  be  sent  to  assist  and  support  the 
civil  authorities  in  protecting  the  city,  and  pre- 
serving the  public  peace.  It  having  been 
decided  on  thftt  the  gaol  delivery  ought  to  be 
held  as  usual,  the  proposed  application  was  at 
once  made  to  your  Lordship,  and  your  Lordship 
having  assented  to  the  views  of  the  ma^strates, 
but  wishing  to  see  the  deputation  again  on  the 
subject,  you  were  accordingly  waited  upon  by 
them  and  Sir  Charles  WethercUon  the  following 
day. 

*'  Your  Lordship  having  then  sanctioned  the 
opinion  of  the  magistrates  as  to  the  propriety 
of  holding  the  gaol  delivery  in  the  usual  form, 
and  having  directed  that  troops  should  be  sent 
to  the  vicinity  of  the  city,  and  placed  under  the 
orders  of  the  magistrates,  upon  the  express 
understanding,  however,  that  their  services 
should  not  be  required  except  in  case  of  actual 
necessity,  and  the  failure  of  the  civil  power  to 
maintain  the  peace, — the  magistrates,'  accord- 
ingly, took  such  measures  as  appeared  to  bo 
necessary  for  increasing  the  constabulary  force. 
Upon  application  to  the  inhabitants  of  the 
several  wards,  their  returns  were  insufficient  for 
the  number  required,  and  such  deficiency  was 
immediately  supplied  by  engaging  hired  consta- 
bles for  the  purpose.  The  whole,  with  the 
sherifTs  officers,  amounted  to  about  3i)0  men. 

**  On  Thursday,  the  27th  the  magistrates  is- 
sued and  published  the  addioss  contained  in  the 
Appendix  No.  1.  On  the  29th  the  sheriffs  met 
the  Recorder  at  ten  in  the  forenoon  (being  much 
earlier  than  the  usual  hour)  at  the  distance  of 
about  one  mile  from  the  Guildhall,  and  much 
nearer  to  it  than  the  usual  place  of  meeting. 

**  These  precautions,  which  were  adopted  in 
the  hope  that  they  might  lessen  the  difficulties 
of  Sir  Charles  Wetherell's  coming  in,  had  not 
altogether  the  desired  effect.  The  number  of 
persons  assembled  was  much  larger  dian  upon 
former  occasi<ms,  and  considerable  tumult  and 
pressure  took  place.  Sir  Charles  was  assailed 
with  violent  groans,  hisses,  and  other  strong 
expressions  of  disapprobation,  and  occasionally 
by  stones  thrown  at  him,  from  the  time  of  his 
being  first  received  by  the  sheriffs,  to  his  arrival 
at  the  Guildhall,  and  again  in  proceeding 
from  thence  to  the  Mansion  House,  after 
having  completed  the  usual  formalities  of  read- 
ing the  charter,  and  adjourning  the  court. 

**  In  passing  from  one  pla^  to  another  the 
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constables  experienced  great  pressare  and  an- 
noyance, and  were  frequently  strack  with 
Btones»  and  several  of  them  were  considerably 
woanded. 

"  They  however  performed  the  duty  assigned 
to  them,  and  Sir  Charles  reached  the  Mansion 
House  in  perfect  safety  about  noon.  The  crowd 
assembled  in  front  of  -the  Mansion  House  con- 
tinued there  for  some  hours,  without  any  indi- 
cation of  riot,  except  by  expressing  their  dis- 
approbation as  they  had  before  done,  and  by 
occasional  skirmishes,  which  took  place  when 
the  constables  endeavoured  to  apprehend  per- 
sons in  the  act  of  throwing  stones,  or  to  disperse 
those  who  showed  a  disposition  to  be  more 
forward  than  the  others. 

"  This  state  of  things  having  continued  until 
nearly  dusk,  the  numbers  from  time  to  time 
Tarying,  and  their  behaviour  being  occasionally 
more  or  less  tumultuous,  and  it  appearing 
some  of  them  had,  in  the  meantime,  provided 
themselves  with  sticks,  the  mayor,  accompanied 
by  the  magistrates,  went  out  in  front  of  the 
Mansion  House,  and  addressed  the  people,  re- 
monstrating with  them  on  the  impropnety  of 
their  conduct,  pointing  out  to  them  the  danger 
of  persisting  in  it,  earnestly  entreating  them  to 
disperse,  and  go  home  quietly,  and  stating  to 
them  the  necessity  of  the  magistrates  using 
stronger  measures  unless  this  recommendation 
should  have  the  desired  effect.  Stones  were 
thrown  at  the  magistrates  while  this  address 
was  being  made,  one  of  which  struck  the  person 
who  was  standing  next  to  the  mayor,  and 
knocked  off  his  h»fc.  But  the  earnest  desire  of 
the  magistrates  to  abstain  from  using  force 
until  the  last  possible  moment,  prevented  them 
from  having  recourse  to  it  until  some  time  had 
elapsed.  About  five  o'clock,  however,  upon  the 
approach  of  evening,  the  number  of  people 
appearing  to  be  considerably  increased,  and 
their  conduct  becoming  greatly  more  violent, 
the  doors  and  windows  of  the  Mansion  House 
having  been  attacked  with  stones,  and  several 
of  the  constables  having  been  brought  in  se- 
verely wounded,  the  Riot  Act  was  read ;  and 
this  appearing  to  have  no  effect,  an  order  was 
sent  to  the  troops,  who  had  been  before  directed 
to  hold  themselves  in  readiness,  to  come  at  once 
to  the  scene  of  action. 

**  In  the  interval  of  more  than  half  an  hour, 
which  took  place  before  their  arrival,  the 
mayor,  and  those  who  were  with  him  at  the 
Mansion  House,  were  in  the  greatest  personal 
danTOr.  The  people  on  the  outside  had  driven 
in  the  constables,  torn  up  the  iron  railings  in 
front  of  the  house,  and  with  stones  and  Targe 
pieces  of  timber  battered  in  the  windows  and 
window-frames,  and  the  panels  of  the  doors, 
and  were  with  the  greatest  difficulty  prevented 
from  forcing  a  complete  entrance,  by  having 
the  windows  and  doors  barricaded,  with  beds 
and  fhmitnre.  They  had  entered  into  the  dining 
room,  and  another  room  on  the  ground  floor, 
and  destroyed  the  contents,  and  had  made  such 
a  breach  in  the  large  street  door,  as  enabled 
them  to  rake  and  sweep  the  hall  with  stones 
and  large  bars  of  wood;  and  they  had,  as  it 
appears,  provided  and  placed  straw  m  the  dining 
room,  for  the  apparent  purpose  of  setting  fire 


to  the  house.  Upon  the  appearance  of  the 
soldiers,  the  people  withdrew  from  the  attack, 
but  did  not  dispense,  and  directions  were  given 
to  Colonel  Brereton,  who  came  to  the  magis- 
trates for  orders,  to  get  the  streets  cleared. 
They,  however,  still  continued  to  occupy  the 
courts  of  the  adjoining  hoases,  and  the  comers 
of  the  square,  near  the  Mansion  House,  in 
considerable  numbers,  throwing  stones  at  the 
windows,  and  at  the  14th  Dragoons,  two  of 
whom  were  brought  in  wounded.  Colonel 
Brereton  came  in  from  time  to  time  to  report  to 
the  magistrates,  and  it  appeared  from  his  state- 
ment that  the  people  were  in  very  good  humour, 
that  he  had  been  shaking  hands  with  them  until 
his  own  arm  was  tired,  that  their  number  was 
lessening,  and  that  he  should  shortly  disperse 
them  by  merely  riding  the  troops  about. (a) 

'*  It  appeared,  however,  to  the  magistrates  that 
their  number  was  rather  increasing  than  dimi- 
nished, and  that  their  conduct  was  tumultuous 
and  violent,  as  they  still  continued  to  assail  the 
house  by  throwing  stones,  and  attempted  to 
force  their  way  into  the  kitchen,  and  other 
parts  of  the  building,  and  the  magistrates 
considered  it  necessary  to  have  the  people 
dispersed.  Colonel  Brereton  was  asked  if  he 
had  any  directions  which  prevented  him  from 
acting  under  the  orders  of  the  magistrates,  and 
answered  that  his  orders  were  to  be  under  their 
directions,  upon  which  he  was  told  that  the 
magistrates  required  him  to  clear  the  streets. 
The  people  were  soon  after  driven  from  the 
square  without  any  cut  or  wound  being  inflicted, 
and  they  retreated  to  the  neigfabotiring  streets, 
in  one  of  which  the  soldiers  of  the  14th  Dra- 
goons were  exposed  to  great  annoyance  by 
being  pelted  with  stones  and  being  unable  to 
follow  the  people  with  effect,  as  they  retreated 
across  the  quay  to  the  ships,  the  lamps  having 
been  put  oat,  and  it  being  quite  dark.  Upon 
one  of  the  officers  of  the  14th  Dragoons  conung 
in  to  complain  of  this,  and  statmg  that  the 
troops  would  be  uselessly  sacrificed,  and  asking 
for  permission  to  fire,  one  of  the  special  con- 
stables offered  to  go,  with  a  party  of  twenty- 
five  men,  if  they  could  be  sapported  by  the 
soldiers,  and  dislodge  them ;  but  this  was  giren 
up  upon  Colonel  Brereton  suggesting  that  in 
his  opinion  they  would  soon  become  quiet,  and 
go  to  their  homes,  if  they  were  left  unmolested, 
and  saying  he  would  be  answerable  for  the 
peace  of  Uie  city,  and  would  patrol  it  during 
the  night. 

"  The  magistrates  recommended  the  sheriffs  to 
call  out  the  civil  power  of  the  county,  and  re- 
quested Captain  Shute,  of  the  Bedminster  troop 
of  North  Somerset  Yeomanry  Cavalry,  to  collect 
as  many  of  his  troop  as  he  could,  in  readiness, 
by  the  next  day. 

'*  It  appears  that  during  the  night  there  had 
been  some  further  violence,  and  insult  towards 

(a)  "He  (Lieut.-Colonel  Brereton)  said  in 
my  presence.  *I  protest  against  using  force. 
It  is  unnecessary  and  contrary  to  my  opinion,' 
or  words  to  that  effect."  Evidence  of  Charles 
Pinney  before  court-martial  on  Licut.-Colonel 
Brereton.  Papers  of  Solicitor  of  Treasury,  No. 
1253. 


245] 


Trial  of  Charles  Pinney,  1832. 


[246 


the  14th  Dragoons,  at  some  distance  from  the  | 
sqoare,  whidi  in  the  result  led  to  a  man  being  | 
shot.  Some  few  persons  continued  in  the  square 
all  night.  Early  in  the  morning  they  began  to 
eolleet  rapidly,  and  by  seven  o'clock  there  were 
many  hundreds  assembled.  Colonel  Brereton 
called  at  the  Mansion  House  and  ordered  home 
the  few  soldiers  who  remained  there;  shortly 
after  whic^  the  people  commenced  another 
attack  upon  the  Mansion  House,  and  tore  down 
the  barricadoes  which  had  been  fixed  during 
the  night,  and  entered  in  full  force  into  the 
hovise.  The  mayor  and  one  of  the  sheriffs  with 
difficulty  escaped  over  the  roof  and  got  to  the 
GnildhiUl;  the  troops  were  recalled,  and  the 
pec^le  again  withdrew,  but  retained  possession 
of  the  cellar,  and  drank  the  liquors.  About 
half-past  ten  the  14th  again  returned  to  their 
quarters,  being  followed  by  the  mob  and  pelted 
whh  stones,  which  they  returned  by  firing 
several  shots  in  College  Green  ;  notwithstanding 
which  the  mob  continued  to  pelt  and  insult 
them  up  to  their  very  quarters.  The  Kiot  Act 
had  been  read  three  times  by  one  of  the  alder- 
men, who  remained  on  the  spot  and  addressed 
the  mob,  and  entreated  them  to  return  to  their 
houses,  and  soon  afterwards  the  alderman,  in  a 
coDTersation  with  Colonel  Brereton,  requested 
the  troops  might  fire,  but  the  Colonel  said  that 
the  troops  would  not  and  should  not  fire;  it 
would  be  of  no  avail,  and  the  mob  would  be  so 
infoiiated  that  they  might  overcome  the  troops, 
and  the  city  be  given  up  to  slaughter.  The 
Colonel  said  it  would  be  better  to  keep  the  mob 
in  temper  until  the  next  morning,  when  a  reiu- 
fbrcement  of  troops  might  be  expected.  Upon 
the  arrival  of  the  mayor  at  the  Guildhall  a 
notiee  was  issued  apprising  the  citizens  that  the 
Riot  Act  had  been  read,  as  stated  in  the  Ap- 
pendix No.  2,  and  also  a  notice  (Appendix  No.  3) 
requesting  a  meeting  of  the  citizens  at  the 
GuildhaU,  to  assist  in  restoring  the  peace  of  the 
city.  The  mayor  also  gave  notice  that  Sir 
Cluulea  Weth^ell  had  left  the  city,  iriiich  cir- 
eamstance  took  place  soon  after  the  first  attack 
upon  the  Mansion  House;  Sir  Charles  having 
retired  to  a  house  at  some  distance,  and,  by  the 
adriee  of  the  magistrates,  withdrawn  from  the 
city. 

*^  About  11  o'clock,  intelligence  was  brou^rht 
to  the  Gknldhall,  that  the  mob  were  proceeding 
in  considerable  force  to  the  city  Bridewell,  with 
the  declared  purpose  of  setting  at  liberty  some 
prisoners  who  had  been  taken  wto  custody  and 
committed  thereto,  on  the  Saturday.  At  this 
time  the  special  constables  being  principally 
tradesmen  of  the  city,  who  had  been  on  duty 
from  eight  o'clock  on  the  Saturday  morning, 
had  returned  to  their  houses,  and  only  a  few 
of  the  citizens  had  answered  the  mayor's  re- 
quest, by  coming  to  the  Guildhall,  and  those 
who  did  attend  expressed  their  readiness  to 
aet,  if  they  were  supported  by  the  troops,  but 
at  the  same  time  their  unwillingness  to  risk 
their  lives,  unless  they  could  be  so  supported. 
At  this  time  Colonel  Brereton  applied  to  the 
magistrates  for  Uieir  authority  to  send  the  two 
txooiis  M  the  14th  Dragoons  out  of  town, 
statinig  that  the  mob  were  so  exasperated  with 
them  in  consequence  of  their  having  fired,  that 


the  lives  of  every  man  of  them  would  be  sacri- 
ficed if  they  remained. 

"  He  was  distinctly  told  by  the  magistrates 
that  they  could  not  authorise  or  consent  to  this, 
and  that,  if  he  sent  them  away,  he  must  be  per- 
sonally responsible.  He  also  stated  that  those 
troops,  as  well  as  the  8rd  Dragoon  Guards, 
were  harassed  and  fatigued,  as  well  men  as 
horses,  and  could  not  render  any  assistance  or 
take  any  duty  for  some  time.  The  magistrates 
remonstrated  with  him  against  this  proposal,  as 
the  city  would  be  left  m  a  defenceless  state, 
and  as  the  Colonel  still  insisted  on  the  absolute 
necessity  of  the  measure,  he  reauested  the 
magistrates  to  point  out  quarters  for  the  men, 
at  the  distance  of  two  or  three  miles  firom  the 
city,  which  the  magistrates  therefore  did,  in- 
forming him,  at  the  same  time,  that  they  could 
not  relieve  him  from  his  responsibility  in  this 
respect,  or  be  considered  as  sanctioning,  in  any 
manner,  the  proposed  removal  of  the  troops ; 
he  insisted,  also,  on  the  necessity  of  refreshing 
the  3rd  Dragoon  Guards,  and  it  is  believed, 
ordered  most  of  them  to  quarters  for  that  pur- 
pose. In  a  short  time  after  this  (the  mob 
having  carried  Bridewell  by  force,  and  liberated 
the  prisoners,  and  set  it  on  fire,  and  being 
about,  as  was  alleged,  to  proceed  to  the  city 
gaol  for  the  like  purpose),  several  citizens 
having  by  this  time  'assembled  at  the  Guild- 
hall in  pursuance  of  the  mayor's  requisition, 
and  being  called  upon  to  give  their  assistance, 
stated  in  Colonel  Breretoir  s  presence  that  they 
would  not  act  unless  supported  by  the  military. 
Colonel  Brereton  was  again  peremptorily  de- 
sired to  call  out  the  troops  immediately,  and 
again  gave  for  an  answer  that  he  could  not  do 
it,  as  their  lives  would  be  'sacrificed,  without 
being  able  to  do  any  good.  The  mob  proceeded, 
as  was  expected,  and  succeeded  in  gettmg 
possession  of  that  prison.  Two  of  the  magis- 
trates, having  gone  down  with  such  civil  force 
as  they  could  collect,  were  driven  back,  the 
particuJars  of  which,  and  the  conduct  of  such 
of  the  troops  as  were  brought  out  on  that 
occasion,  are  detailed  in  the  account  furnished 
by  the  sheriffs,  in  the  statement  which  forms 
the  Appendix  marked  No.  4. 

'*  It  appears  that  with  reference  to  sending 
the  14th  Dragoons  out  of  the  eity  the  officers 
and  men  were  very  unwilling  to  go ;  that  they 
were  by  no  means  in  a  state  which  made  them 
quite  unfit  for  service,  and  were  anxious  to  be  ac- 
tively employed,  but  Colonel  Brereton  informed 
them  that  it  was  the  order  of  the  magistrates 
they  should  go,  and  ^o  they  must,  l^e  mob 
having  succeeded  in  hberating  all  the  prisoners 
from  the  gaol,  proceeded  for  the  same  purpose, 
and  with  the  same  object,  to  the  prison  of 
Lawford's  gate,  situated  in  the  county  of 
Gloucester,  but  in  the  immediate  vicinity  of 
Bristol,  where  they  effected  the  same  work  of 
demolition  and  liberation. 

*'  The  magistrates,  by  this  time,  had  established 
themselves  as  well  as  they  could  in  the  Ck>unc]l 
House  ;  the  sheriffs  and  a  party  of  the  citizens 
remaining  at  the  Guildhall ;  between  both  which 
places  a  constant  communication  was  main- 
tained. But  no  sufficient  force,  either  of  citizens 
or    special    constables,    could  be  obtained  to 
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enable  the  ma;rU(  rates  to  engage  in  further 
conflicc,  after  the  result  of  the  endeavour  to 
relieve  the  gaol. 

"  About  this  time  an  attempt  was  made  to  set 
fire  to  the  back  of  the  Mansion  House,  and 
there  being  six  soldiers  in  the  square  at  the 
front,  the  circumstance  was  communicated  to 
them,  with  a  request  that  they  would  show 
themselves  at  the  back,  in  order  to  prevent  it, 
which  they  refused,  alleging  their  oixlers  were 
confined  to  keeping  the  front  of  the  Ntansion 
House  clear.  From  Lawford's  Gate  the  mob 
proceeded  in  two  divisions  to  the  Bishop's 
Palace;  and  the  mayor  with  several  persons, 
who  had  been  with  him  during  the  day,  and 
followed  by  as  many  citizens  as  could  be  col- 
lected, went  down  to  the  scene  of  action,  having 
given  orders  for  all  the  troops  which  could  be 
brought  out  to  be  there.  The  first  division  of 
the  mob  having  entered,  were  followed  by  many 
of  the  special  constables  and  the  soldiers,  who 
formed  inside  the  court,  and  it  was  hoped  the 
ringleaders  might  be  secured.  But  just  as  the 
citizens  came  m  contact  with  them  the  main 
body  of  the  mob  were  heard  advancing ;  the 
mayor  and  the  few  persons  who  were  with  him, 
between  the  two  bodies,  with  difficulty  passed 
through  them,  and  the  constables  who  had 
attempted  to  secure  some  of  the  mob,  on  look- 
ing to  the  place  where  the  soldiers  had  been 
posted,  in  the  hope  of  finding  support,  observed 
that  the  soldiers  were  gone ;  and  finding  them- 
selves deserted,  got  away  as  they  could,  de* 
daring  that  they  would  not  again  venture  their 
lives.  The  Palace  was  immediately  set  on  fire, 
and  consumed.  This  was  followed  by  the  firing 
of  two  complete  sides  of  Queen  Square,  con- 
taining nearly  forty  houses,  including  the 
Mansion  House,  the  Custom  House,  and  the 
Excise  Office.  During  all  this  time,  it  will  be 
seen  that  the  magistrates  were  wholly  without 
any  sufficient  means  of  protection  or  defence, 
the  mob  appearing  to  have  had  complete 
possession  of  the  city.  There  was  no  interval, 
during  which  the  maydr  and  magistrates  were 
not  at  their  post,  except  for  a  short  time  after 
their  being  driven  from  the  Bishop's  Palace, 
and  retiring  to  a  private  house  in  Berkeley 
Square,  of  which  notice  was  almost  immediately 
given  to  Colonel  Brereton,  as  stated  in  the 
Appendix  Nos.  5  and  6.  About  four  o'clock, 
one  of  the  magistrates  went  to  the  quarters  of 
the  3td  Dragoon  Gaards,  and  stated  to  the 
officer  in  command  the  situation  of  the  square, 
saying  that  the  whole  of  it  would  be  consumed 
unless  military  assistance  was  instantly  afforded. 
He  expressed  his  readiness  to  attend,  but  said 
he  would  only  furnish  twenty-four  men.  He 
mentioned  that  a  letter  had  been  received  from 
the  mayor.  This  appeared  to  be  the  letter 
No.  6  in  ^e  Appendix. 

«  The  officer,  at  the  desire  of  the  magistrate, 
went  with  him  to  Colonel  Brereton's  lodgings, 
the  door  of  the  Military  Office  having  been 
before  tried  in  vain.  The  Colonel,  upon  bring 
called  up,  and  the  circumstance  stated,  said  it 
was  of  no  use,  to  take  out  those  jaded  troops ; 
they  could  do  no  good;  what  could  they  do 
against  such  a  mob?  He  was,  however, 
strongly  and  repeatedly  urged,  and  consented 


to  order  out  the  troops.  In  about  ten  minutes 
they  were  out;  and,  on  proceeding  to  the 
square,  found,  in  Princes  Street,  a  warehouse  in 
flames,  and  a  mob  of  about  600  oi  700  persons 
in  front  of  it,  which  the  troops  dispersed  by 
charging  up  the  street.  On  arriving  in  the 
square,  the  mob,  consisting  of  about  600  more, ' 
were  just  commencing  an  attack  upon  the  first 
two  houses,  on  the  third  side  of  the  square,  two 
entire  sides  being  in  flames.  The  mob  had 
entered  the  comer  house  with  fire,  and  were 
battering  the  windows  and  door  of  the  next  to 
it.  The  troops  formed  in  front  of  the  two 
houses  ;  the  mob  did  not  disperse,  but  con- 
tinued round  the  soldiers.  The  fire  in  the 
comer  horse  was  extinguished  and  cleared,  and, 
from  the  arrival  of  the  troops  in  the  square  no 
attempt  was  made  to  attack  or  set  fire  to  any 
house.  About  six  o'clock  the  mob  had  separated 
into  small  parties  of  twenty  or  thirty,  in  different 
parts  of  the  square,  which  the  soldiers  were 
occasionally  employed  in  dispersing.  Upon  one 
of  those  occasions  a  soldier  was  wounded  by  a 
shot  fired  by  the  mob,  and  by  a  little  activity  on 
the  part  of  the  soldiers  the  streets  were  ulti- 
mately cleared.  In  the  meantime,  having  sent 
to  Gloucester  and  other  places  for  assistance, 
and  the  two  troops  of  the  14th  having  been 
brought  into  the  city  from  their  country 
quarters,  and  Major  Beckwith  baving  arrived 
from  Gloucester,  and  taken  the  command  of 
them  and  received  directions  from  the  magis- 
trates to  disperse  the  mob,  wherever  they  were 
found  to  be  assembled  in  force,  they  were 
vigorously  attacked.  By  these  measures,  and 
the  arrival  of  a  considerable  number  of  troops 
of  yeomanry  from  different  parts  of  the  country , 
the  city  was  soon  restored  to  a  state  of  com- 
parative peace  and  security. 

"  I  have  laid  before  your  Lordship,  as  simply 
and  shortly  as  possible,  an  outline  of  the  princi- 
pal transactions  which  have  taken  place  in  this 
city,  wishing  to  avoid  comment  or  observation 
upon  them.    I  believe  every  fact  detailed  can 
be  fully  verified.    If  any  part  of  the  statement 
should  appear  to  require  explanation,  I  shall  be 
most  happy  to  afford  it,  as  I  also  shall  be  to 
continue  the  detail  at  any  subsequent  period. 
"  I  have  the  honour  to  be,  my  Lord, 
"  Your  Lordship's  obedient  humble  servant, 
"  Cha&lbs  PiKNKr,  Mayor. 
**  To  the  Right  Honourable 
Lord  Viscount  Melbourne^ 

Secretary  of  State,  jrc,  ft"c."(o) 

Apiendix  No.  1. 

"  Council  House,  Bristol, 
"27th  October,  1831. 
'*  It  being  apprehended,  from  information 
received  through  various  channels,  that  some 
indiscreet  persons  may  be  inclined  to  promote 
feelings  of  irritation  and  excitement,  on  the 
arrival  of  the  Recorder  in  this  city,  the  Mayor 
and  Aldermen  most  earnestly  hope  that  all 
classes  of  their  fellow  citizens,  however  they 
may  differ  on  political  subjects,  will  see  the 

(a)  Papers  of  Solicitor  of  Treasury,  1261  and 
1262. 
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propriety  of  cordiftlly  co-operating  to  maiutain' 
peace  and  good  order,  and  tluit  they  will 
abstain  from  manifesting  any  declaration  of 
their  opinion  on  so  solemn  and  important  an 
ooeasion  as  the  delivery  of  His  Majesty's  gaol, 
in  eases  affecting  the  liVes  of  the  persons  to  be 
tried  for  offences  a^^ainst  the  laws  of  their 
eoontry.  The  magistrates  confidently  trust 
that  they  may  rely  on  the  good  sense  and  di^re- 
tion  of  the  inhabitants,  not  to  depart  from  that 
orderly  conduct  which  has  hitherto  prevailed  in 
the  city  ;  but  should  any  disposition  be  shown 
tending  to  create  distarbance,  they  feel  it  will 
become  their  imperatire  duty  to  use  all  lawful 
means  for  the  apprehending  and  bringing  to 
punishment  all  persons  who  may  be  found  com- 
mitting any  breach  of  the  peace,  or  other  illegal 
act. 
"  By  order  of  the  mayor  and  aldermen, 

•«  Ludlow,  Town  Clerk."(") 

No.  2. 

'*  Council  House,  Bristol,  Sunday, 
<<  30th  October,  1831. 
'*The  Biot  Act  bos  been  read  three  times. 
All  persons  tumultnously  assembling  are  guilty 
of  capital  felony. 

"By  order  of  the  Mayor. (6) 

"  Sunday,  October  80th,  1831." 

No.  3. 

'*The  magistrates  most  earnestly  entreat  the 
assiistanee  of  their  fellow  citizens  to  restore  the 
peace  of  the  city  by  assembling  immediately  at 
the  Guildhall. 

*  Sunday  morning,  half-past  ten  o*clock."(c) 

No.  4. 

"  The  sheriffs  of  Bristol  having  been  called  on 
by  the  magistrates  to  report  upon  the  circum- 
stances of  the  attack  upon-  the  gaol  have  institu- 
ted an  inquiry  into  those  circumstances,  and  find 
that  the  governor,  having  received  information 
on  Sunday  afternoon,  about  one  o'clock,  that  the 
mob  had  attacked  Bridewell,  immediately  re- 
sorted to  the  Mansion  House,  to  inform  the 
magistrates  of  the  circumstances  of  the  case  and 
to  require  assistance,  when  he  found  that  the  mob 
bad  obtained  possession  of  the  house,  and  that 
the  magistrates  were  gone  up  to  the  Guildhall. 

**  On  his  arrival  there  two  of  the  aldermen, 
Mr.  Hilhouse  and  Mr.  Savage,  offered  to 
accompany  him  back,  and  having  collected 
about  thirty  of  the  citizens  and  constables,  they 
preceded  to  the  gaol,  which  is  a  building 
surrounded  by  a  wall  fk  very  considerable  cir- 
emnference,  and,  although  high,  yet  exposed  to 
be  sealed  in  every  direction.  The  party,  on 
arrival,  found  upwards  of  15,000  persons, 
surrounding  the  gaol,  and  in  front  of  the  portal 
or  entrance,  and  on  coming  round  towards  the 
portal,  they  were  attacked  by  stones  imd 
missiles  of  every  description ;   several  of  the 

(a)  Papers  of  Solicitor  of  Treasury,  1262  j 
Pbice's  Narrative,  f.  155. 

(6)  Papers  of  Solicitor  of  Treasury,  1262. 
(r)  1262. 


party  severely  hurt ;  Mr.  Little,  the  under- 
sheriff's  partner,  dangerously  wounded  with  a 
sledgehammer,  and  the  whole  division  scattered ; 
and  an  entrance  was  thereupon  effected  at  the 
portal,  by  the  mob,  who  were  provided  with 
tools  they  had  obtained  in  their  way  to  the  gaol, 
by  breaking  open  an  ironmonger  and  anchor- 
smith's  shop. 

*'That  immediately  after  the  mob  entered, 
about  twenty-four  of  the  3rd  Dragoon  Guards 
came  towards  the  spot,  at  a  slow  pace,  and  as 
the  troops  approached,  the  mob  fled  in  all 
directions.  The  troops  moved  to  the  front  of 
the  gaol,  but  as  they  took  no  offensive  measures, 
the  populace  again  drew  near  to  it,  there  being 
then  about  100  persons  of  the  mob  within  the 
walls. 

*'  The  governor,  who  had  taken  shelter  from 
the  mob,  at  a  house  immediately  close  to  the 
gaol  wall,  saw  the  Guards  approach,  and  went 
towards  them,  when  he  saw  them  returning, 
without  stopping  at  all,  or  interfering  with  the 
mob,  the  people  cheering  them,  and  some  of  the 
soldiery  waving  their  gloves  in  return. 

"  The  mob  then  obtained  complete  possession 
of  the  gaol,  liberated  the  prisoners,  set  fire  to 
the  governor's  house,  which  is  consumed,  and 
retained  possession  of  the  gaol  until  Monday 
morning;  when  the  cavalry  having  dispersed 
the  people  in  the  adjoining  square,  the  posses- 
sion of  the  building  was  recovered.  The 
sheriffs  have  also  to  report  that  the  damage 
done  to  the  gaol  itself  is  inconsiderable,  with 
the  exception  of  the  destruction  of  the  governor's 
house. 

<<Gborge  Bbngough,  sheriff. 
"  Joseph  Lax,  sheriff,  (a) 

«*  Bristol,  4th  November,  1831. 

"  To  the  Mayor  and  Magistrates 
^  of  Bristol:' 

No.  5. 

**The  Mayor  of  Bristol  desires  Colonel 
Brereton  to  consider  himself  fully  authorised  to 
take  whatever  steps,  and  give  whatever  orders  he, 
as  the  military  commander  of  the  troops  in  this 
city,  may  think  fit  to  restore  and  preserve,  as  far 
as  possible,  the  public  peace. 

"  The  Biot  Act  has  been  read  three  times  to- 
day.    Colonel  Brereton  will  have  the  goodness 
to  consider  this  order  to  apply  not  only  to  the 
troops  at  present  under  his  command,  but  to 
any. which  may  subsequently  arrive  in  this  city. 
"  Chaules  Pinney,  mayor.(a) 
"  Mr.  Daniel  Fripp's, 
"  No.  80,  Berkeley  Sgitare, 
'*  Sundc^  niifhtf  twelve  o'clock, 
"30<A  October,  1831." 

"The  Mayor  of  Bristol  begs  to  inform 
Colonel  Brereton  that  if  he  should  have  oc- 
casion for  the  orders  of  a  magistrate,  either 
the  mayor  or  some  other  magistrate  will  be 
found  at  No.  30,  Berkeley  Square,  Mr.  Daniel 
Fripp's,  the  second  house  on  the  right  hand  on 
turning  into  the  sqnare  from  Park  Street. 

(rt)  Papers  of  Solicitor  of  Treasury,  1262. 
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"Thirt  comanicadon  \»  made  to  Lieut.-Col. 
Brereton  in  oonsequenoe  of  Ueuteuant  Biaccles- 
field  calling  at  the  Council  Houm  and  request- 
ing to  see  a  magistrate.  Colonel  Brereton  was 
gone  out  when  a  call  was  made  at  the  Staff 
Station  to  inform  him  as  above. 

'*  Berkeley  Square, 
•*  12  o'clock,  Sunday  night."(a) 

Scarlett :  Lient.  Macclesfield  is  a  mistake 
for  WLeroih. 

Attorney  OenercU:  Yes. 
No.  6. 
"  Bristol,  Monday  morning,  8  o'clock,  | 
«  October  SUt,  1831.  I 

**  Sir, — I  direct  you,  as  commanding  officer  ' 
of  his  Majesty's  troops,  to  take  the  most  vigo-  , 
rous,  effective,  and  decisive  measures  in  your 
power  to  quell  the  existing  riot,  and  prevent 
further  destruction  of  property. 

"  I  am.  Sir, 
**  Your  obedient  Servant, 

"  Chaslbs  Pinvbt,  Mayor,  (a) 

"  To  Colonel  Brereton,  or  the 
Commanding  Officer  of  hie 
Mqjesty*8  Troops,  Bristol. 

•'Per  Mr.  Goldney,  Mr.  W.  Harris,  Jun." 

Attorney  General :  There  is  another  state- 
ment adareased  to  Lord  Hill;  we  will 
read  that. 

The  same  was  read  as  follows : — 

*'  Council  House,  Bristol, 
"4th  Nov.  1881. 

"MtLord,— I  feel  it  to  be  my  duty,  as 
mayor  and  chief  magistrate  of  Uie  city  of 
Bristol,  to  lay  before  your  Lordship  a  statement 
of  a  few  facts  relating  to  the  unhappy  trans- 
actions which  have  lately  taken  place  iu  this 
city.  Three  troops  of  cavalry  had  been,  upon 
the  application  of  the  magistrates,  sent  to  the 
neighbourhood  before  the  29th  of  October,  in 
order  to  assist  in  maintaining  the  .public  peace, 
on  the  occasion  of  Sir  Charles  Wetherell  (as 
Recorder)  coming  here  to  hold  the  gaol  delivery 
on  that  day.  The  public  entry  of  Sir  Charles 
into  the  city,  the  reading  the  charter  at  the 
Guildhall,  and  Sir  Charles's  arrival  at  the 
Mansion  House,  had  been  effected  by  about 
twelve  o'clock,  without  having  had  recourse  to 
the  troops;  and  Colonel  Brereton,  upon  his 
application  soon  afterwards  for  orders,  was  told 
to  keep  them  in  readiness  for  immediate  service 
when  called  upon  :  the  mob,  which  had  accom- 
panied Sir  Charles,  having  continued  in  front  of 
the  Mansion  House,  and  occasionally  thrown 
stones  at  the  windows,  and  having  been  in 
other  respects  noisy  and  violent.  About  five 
o'clock,  the  constables  having  gone  to  the  as- 
sistance of  a  man  who  was  in  danger,  at  a  dis- 
tance of  a  few  doors,  two  of  them  being  brought 
in  considerably  wounded,  and  being  ultimately 
driven  into  the  Mansion  House,  a  violent  attack 
was  made  by  the  mob  upon  the  building ;  the 
iron  railing  in  front  was  torn  up,  the  panels  of 
the  doors  were  forced,  and  the  window  frames  | 
beaten  in.  The  constables  being  unable  to  main- 
tain possession  of  the  hall,  in  consequence  of  the 

(a)  Papers  of  Solicitor  of  Treasury,  1262. 


brick-bats,  stones,  and  pieces  of  timber,  by  which 
it  was  raked,  the  mob  effected  an  entrance, 
destroyed  all  the  furniture  in  the  rooms  on  the 
ground  floor,  and,  as  it  appears,  had  provided 
and  placed  a  quantity  of  straw  in  one  of  the 
rooms. 

Three  despatches  were  sent  for  the  troopa, 
who  arrived  about  forty  minutes  after  they 
had  ,been  sent  for,  and  relieved  the  persons 
in  the  Mansion  House  from  their  critical  situ- 
ation. On  the  arrival  of  the  troops  the  mob 
retired  from  the  door,  but  continued  to  occupy 
the  ground  in  front  in  great  numbers,  at  a  very 
short  distance ;  and  as  soon  as  the  troops  had 
passed  the  street,  the  mob  returned  again  dose 
under  the  windows  of  Che  Mansion  House,  bat 
without  renewing  any  attempt  to  force  an 
entrance.  Colonel  Brereton  was  directed  by 
the  magistrates  to  clear  the  streets,  disperse  the 
mob,  and  preserve  the  peace  of  the  city.  The 
troops  under  his  direction  continued  at  a  slow 
trot  to  march  round  the  square  in  which  the 
Mansion  House  is  situated,  and  the  communi- 
cating streets.  The  mob  cheered  the  soldiers, 
and  sung  '  God  save  the  King  ' ;  and  it  appears 
that  Colonel  Brereton  addressed  them,  and 
shook  hands  with  many  of  them.  The  .mob 
continued  at  intervals  to  throw  stones  at  the 
windows  of  the  Mansion  House,  in  different 
directions,  and  in  a  short  time  two  soldiers  of 
the  14th  Dragoons  were  brought  in  wounded, 
one  of  them  considerably.  The  Itiot  Act  had 
been  read  at  least  two  hours  before ;  and  upon 
these  acts  of  violence  continuing,  the  magistrates 
uiged  Colonel  Brereton  to  proceed  with  more 
effect  in  getting  peace  restored.  He  dissuaded 
the  magistrates  from  directing  a  greater  degree 
of  force  to  be  used,  expressing  his  opinion  that 
the  mob  appeared  to  be  very  good  humoured, 
and  that  he  hoped  and  expected  very  shortly 
to  get  them  away.  In  consequence  of  the  dis- 
inclination he  manifested,  he  was  asked  if  he 
had  any  directions  from  your  Lordship  which 
prevented  him  from  acting  under  the  magis- 
trates' orders  ;  to  which  he  answered,  *  My 
orders  are  to  take  the  directions  of  the  magis- 
trates ;'  and  in  reply  to  this  it  was  stated  to  him 
the  magistrates'  directions  were  to  clear  the 
streets,  and  to  get  the  city  into  a  state  of  quiet. 

"  A  charge  in  the  interior  of  the  square  was 
made,  which  in  a  few  minutes  dispersed  the 
mob,  and  they  retreated  to  a  place  called  the 
Quay,  to  which  the  soldiers  followed  them,  and 
were  assailed  by  stones.  They  had  before  put 
out  the  lamps ;  and  one  of  the  cavalry  officers 
came  to  the  magistrates  to  know  if  he  might 
fire  some  rounds  of  cartridges  down  the  street, 
as  the  mob,  by  retreating  into  ships  when 
driven  by  the  cavalry  to  the  brink  of  die  quay, 
preserved  the  means  of  annoyance,  and  rendered 
it  impossible  for  the  cavalry  to  get  at  them. 
One  of  the  special  constables  proposed,  with 
five-and-twenty  men,  if  supported  by  die 
soldiers,  to  go  and  clear  the  ships,  but  this  was 
given  up,  as  was  any  further  use  of  active  force, 
it  appearing,  upon  Colonel  Brereton's  state- 
ment, that  they  seemed  to  be  peaceably  inclined, 
and  that  he  expected,  if  they  were  left  to  them- 
selves, the  city  would  be  quiet.  The  military 
therefore  continued  merely  to  patrol  the  streets. 
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auid,  with  the  exception  of  one  short  conflict, 
during  which  one  of  the  rioters  was  shot  by  a 
soldier  of  the  14th,  it  is  believed  there  was  no 
disturbance  until  the  moruing.  At  day-break  ', 
the  people  began  again  to  assemble  near  the  ; 
Mansion  House  in  considerable  numbers. 
About  eight  o^clock  and  shortly  after  the 
soldiers  were  removed  from  the  house,  a  violent 
attack  with  stones  and  iron  bars  was  made  upon 
the  Mansion  House,  which  had  been  barricadoed 
with  planks  during  the  night,  and  made  as 
secure  as  circumstances  would  permit,  and  the 
mob  were  upon  the  point  of  forcing  an  entrance, 
when  I,  with  some  others,  left  the  house  by 
going  over  the  roofs.  The  mob  immediately 
after  entered,  and  took  possession.  Sometime 
before  my  leaving  the  house.  Colonel  Brereton 
had  withdrawn  the  troops,  having  mentioned 
that  the  few  troops  there  had  no  other  effect 
than  that  of  attracting  the  mob,  without 
being  able  to  render  any  service,  and  that 
they  were  much  harrassed,  and  must  go  to 
their  quarters.  Very  soon  after  the  troops  had 
withdrawn  the  mob  entered  the  Mansion  House, 
got  possession  of  the  cellars,  and  became  in- 
toxicated; and  within  thirty  or  forty  minutes 
after  the  troops  had  been  sent  to  the  stables, 
they  were  again  called  for,  but,  except  a  small 
party  of  the  3rd  Dragoon  Guards,  did  not  stay 
long,  and  the  mob  having  followed  and  pelted 
the  14th,  four  or  five  shots  were  discharged  upon 
them.  Soon  after  this,  I  and  several  magistrates 
being  assembled  at  the  Guildhall,  Colonel 
Brereton  applied  to  us  for  our  authority  to 
withdraw  the  14th  from  the  city,  stating  that 
thej  were  so  much  harrassed,  and  had  so  much 
exasperated  the  feelings  of  the  public  that  they 
could  not  remain  except  at  the  peril  of  their 
lives.  Colonel  Brereton  was  told  in  answer 
that  the  magistrates  not  only  could  not  authorise 
him  to  do  so,  but  directed  it  not  to  be  done, 
saying  that  the  military  had  been  sent  down  for 
the  protection  of  the  city,  and  that  the  persons 
and  property  of  the  inhabitants  could  not  be 
protected  without  them.  Colonel  Brereton 
stated  that  their  staying  would  be  utterly  use- 
less ;  they  were  harassed  and  worn  out,  and 
wanted  refreshment,  and  were  altogether  in- 
sofficient  in  their  present  condition,  and  that  it 
would  be  many  hours  before  they  would  be  fit 
for  service  again.  He  was  told,  if  he  sent  them 
off,  it  must  he  done  upon  his  own  responsibility, 
and  that  the  magistrates  would  not  relieve  him 
from  It ;  at  the  same  time,  upon  his  asking  where 
it  would  be  best  for  them  to  go,  it  was  stated 
that  the  magistrates  would  not  embarrass  him 
if  they  could  not  assist  him,  and,  subject  to  his 
responsibiUty,  reconunending  Brislington  as  the 
nearest  quarters. 

"Soon  after  this,  information  was  brought 
that  the  mob  was  proceeding  to  Bridewell  to 
release  the  prisoners,  and  several  of  the  in- 
habitants having  assembled  at  the  Guildhall,  in 
pursuance  of  a  requisition  of  the  magistrates, 
they  refused  to  act  without  the  assistance  of 
the  troops.  Colonel  Brereton  was  desired  to 
bring  the  troops  into  immediate  service,  and 
some  time  afterwards  was  asked,  before  the 
citixens,  if  he  had  ordered  out  the  14th  as  well 
as  the  drd  Dragoon  Guards ;  he  stated  that  he 


had  not,  and  could  not  do  so — they  would  be 
useless — and  it  would  endanger  their  lives.  He 
was  remonstrated  with  upon  this,  and  told  ex- 
pressly that  the  ma^strates  demanded  and  re- 
quired their  protection.  I  find  that,  upon  his 
going  to  the  quarters  of  the  14th,  and  desiring 
them  to  go  out  of  town,  they  were  unwilling  to 
do  so,  and  expressed  the  utmost  readiness  to 
act,  but  that  they  were  told  by  the  Colonel 
that  it  was  the  magistrates'  order,  and  that 
they  must  go.  I  find,  also,  that  the  horses,  at 
that  time,  were  by  no  means  in  a  state  incapable 
of  service.  From  this  time  up  to  eight  o'clock 
in  the  evening,  at  which  time  the  Bishop's 
palace  was  fired  and  destroyed,  and  the  mob 
had  set  fire  to  the  Mansion  House,  (in  the 
meantime  the  gaols  of  Newgate,  Bridewell,  and 
Lawford's  Gate  having  been  fired,  and  the 
prisoners  discharged,)  uie  magistrates  had  no 
assistance  from  the  military,  and,  as  I  believe, 
no  effort  whatever  was  made  to  render  any,  ex- 
cept that  some  soldiers  marched  to  the  gaol,  when 
it  was  first  attacked,  which,  I  believe,  might  have 
been  successfully  defended,  if  the  troops  had 
not  almost  immediately  retired,  and  except,  also, 
that  a  few  troops  went  to  the  Bishop's  palace, 
in  aid  of  the  constables,  and  withdrew  fiom  it 
when  the  constables  came  in  contact  with  the 
mob,  and  also,  except  about  six  or  eight  men 
who  patrolled  near  the  Mansion  House.  Having 
gone  to  the  Bishop's  palace  upon  the  first 
alarm,  with  several  of  the  special  constables, 
and  they  having  been,  as  I  understood,  in  con- 
tact with  the  mob,  and  having  been  disap- 
pointed by  the  retirement  of  the  troops  just 
about  the  time  when  a  fresh  body  of  the  mob 
were  coming  up,  I  went  to  the  house  of  a  friend 
in  the  neiglux)urhood,  from  which,  in  the  course 
of  the  night,  (first  at  twelve  and  afterwards  at 
three  o'clock  in  the  morning,)  I  sent  urgent  re- 
quisitions to  Colonel  Brereton  for  assistance. 
Not  only  the  Mansion  House  and  Custom 
House  were  burning,  but  other  houses  had  been 
set  on  fire,  and  by  the  time  the  troops  were 
taken  down  to  the  spot,  through  the  personal 
application  of  a  magistrate,  two  sides  of  the 
square,  consisting  of  nearly  forty  houses,  were 
burning ;  but  upon  their  coming  down,  the  mob 
desisted  from  further  attempts. 

**  On  Monday,  Major  Beckwith,  of  the  14th, 
came  from  Gloucester,  and,  the  division  of  the 
14th  having  been  brought  back,  took  the  com- 
mand of  the  cavalry,  and,  under  the  sanction  of 
the  magistrates,  charged  the  mob  wherever 
tbey  were  assembled  m  bodies,  speedily  dis- 
persed them,  and  in  a  great  measure  restored 
peace  and  security  to  the  city. 

'*  I  have  considered  it  proper,  with  the  con- 
currence of  my  brother  magistrates,  to  submit 
this  statement  to  your  consideration,  not  in- 
tending to  make  any  charge  or  insinuation 
against  anybody ;  but  thinking  it  proper  that 
the  causes  of  such  an  awful  calamity  as  the 
city  has  experienced  should  be  inquired  into. 

**  I  have  every  reason  to  believe  that  the  con- 
duct of  the  soldiers  and  their  officers  was  en- 
titled to  your  Lordship's  approbation ;  but  I 
doubt  very  much  whether  the  military  assist- 
ance afforded  to  us  by  his  Majesty's  (Govern- 
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ment  was  employed  as  it  might  have  been,  and  t 
as  the  pressing  exigency  of  the  case  required. 
**  I  have  the  honour  to  be,  my  Lord, 

"  Your  Lordship's  very  obedient 
"  humble  servant, 
"  Chables  Pinxev,  Mayor.(a) 

«  To  the  night  Htm,  Lord  Hill, 
"  *-c.,  4-c.,  4-c." 

Captain  WHliam  Codrmgion. — Examined 
by  The  Attorney  General. 

I  belioTe  you  lived  at  Dodington  in 
October  last  P— Yes. 

How  far  is  that  from  Bristol  P— About 
fifty  miles. 

Dodington  Park  is  your  father's  P— It 
is. 

On  Snnday,  the  30th  of  October,  did 
you  receive  a  note  from  the  mayor  and 
magistrates  of  Bristol  P— Yes,  about  half 
after  two. 

Have  you  got  it  P — No. 

What  has  become  of  it  P  —  I  do  not 
know  ;  I  have  made  a  search  for  it. 

What  was  the  purport  of  that  note  ? — 
Saying  that  the  city  was  in  a  lamentable 
state,  and  requesting  me  to  bring  my 
troop  as  soon  as  possible.  I  therefore  sent 
out  in  every  direction,  and  got  them 
together  as  quickly  as  I  could. 

Did  yon  also  send  the  messenger  to 
apply  for  the  attendance  of  another  troop 
from  TetburyP — Yes,  I  sent  the  same 
messenger  on  to  Captain  Estcourt. 

What  number  of  men  did  you  collect  P — 
Fifty-seven. 

And  yourself  made  fifty-eight,  I  be- 
lieve P — Yes. 

Did  you  set  ofif  w  ith  them  to  Bristol  ? — 
We  marched  about  half  after  six. 

Half  after  six  in  the  afternoon  P— Yes. 

At  what  time  did  you  arrive  at  Bristol  ? 
— At  about  a  Quarter  before  ten  I  formed 
my  troop  at  tne  Council  House,  and  sent 
in  to  the  Council  House  to  apprise  the 
mayor  of  our  arrival. 

How  came  you  to  go  there  for  the 
mayor  P — Because  the  letter  I  received 
from  the  mayor  was  dated,  I  believe,  from 
the  Council  House;  I  am  not  certain 
whether  it  was  the  Council  House  or  the 
Guildhall ;  it  was  one  or  the  other.  I  also 
sent  to  the  G-nildhall,  and  received  infor- 
mation that  the  mayor  was  not  there,  or 
any  magistrate. 

How  long  did  you  remain  there  P — 
About  half  an  hour ;  I  was  then  told  the 
Chamberlain  said  I  had  better  go  to 
Colonel  Brereton  in  College  Green. 

Did  you  do  so  P— Yes. 

I  believe  you  saw  the  Colonel  ? — ^Wheii 
I  arrived  there  T  asked  if  ho  was  at  home. 
They  said  no,  but  in  a  quarter  of  an  hour 
he  appeared. 

(a)  Papers  of  Solicitor  of  Treasury,  1262, 


Did  you  provide  him  with  a  horse  P — 
Yes,  I  asked  him  where  it  was  likely  I 
could  find  a  magistrate ;  he  said  he  knew 
where  some  of  them  lived,  that  he  would 
go  with  me,  but  that  he  had  no  horse; 
and  I  provided  him  with  one. 

Did  vou  both  ride  to  any  house  where 
the  said  magistrates  lived  P— Yes,  we  went 
to  a  house  in  Park  Street,  where  he  asked 
if  some  magistrate,  whose  name  I  did  not 
hear,  was  at  home,  and  the  answer  was  no. 

Did  yon  go  to  more  than  one  house  P — 
Yes,  we  went  to  another  house,  up  the 
street. 

You  went  to  two  houses,  and  no  more, 
in  that  street  P — No,  he  said  he  did  not 
know  where  it  was  likely  to  find  a  magis- 
trate, and  we  returned  to  the  troop.(a) 

In  College  Green,  I  suppose  P — ^Yes,  I 
then  told  him  my  lieutenant  was  a  magis- 
trate, and  asked  why  he  could  not  pull  off 
his  red  coat  and  read  the  Biot  Act. 

He  was  a  magistrate  for  the  county  of 
Gloucester,  I  believe  P — ^Yes;  he  said, 
' '  Oh  no,  that  will  not  do."  I  said  to  him, 
"  They  say  the  mob  is  collecting  in  Queen 
Square,  why  do  not  you  take  us  there  P  " 
He  said,  "Oh  no,  sir,  we  must  not  go 
there." 

I  believe  you  had  better  tell  us  all  that 
passed  P — I  then  said,  "  There  seems  to  be 
no  use  in  our  staving  here,  for  they  seem 
pretty  peaceable. 

LiTTLEDiLE,  J. :  Who  Said  that  P — ^I  said 
it,  in  College  Green.  He  said,  "  Oh !  if  they 
are  left  alone  they  will  be  peaceable.*'  H!e 
asked  me  if  I  could  depena  upon  my  men ; 
I  said,  '*  Yes,  I  am  certain  I  can  depend 
upon  every  man."  He  said,  '*You  had 
better  caution  them  on  no  account  to  fire." 
I  told  him  I  had  already  done  so,  and  that 
I  was  certain  no  man  would  fire  without 
my  command.  He  then  said,  '*  We  will  go 
down  to  Fisher's  livery  stables,  where  it 
is  probable  we  shall  find  accommodation." 
The  Attorney  General:  For  the  horses P 
—Yes. 

LfTTLEDALB,  J. :  He  proposed  going  to 
the  livery  stables  P— Yes ;  I  said,  "  It  is 
no  use  our  staving  here  doing  nothing." 

Did  ho  mention  anything  about  the  14th  P 
— Yes,  I  asked  him  to  let  us  go  and  join 
the  14th.  He  said,  "  They  are  gone,  sir ; 
they  are  gone."  He  said,  "We  were 
obliged  to  send  them  out  of  the  town,  or 
there  would  not  have  been  a  man  of  them 
alive." 

After  you  found  that  your  horses  could 
not  be  received  at  Fisher's  repository, 
what  did  you  do  P 

Scarlett :  He  has  not  said  lie  found  that. 

The  Attorney  General:  1  thought  you 

had  stated  that  P—- 1  said  to  Colonel  Brere- 

(a)  See  Place's  Narrative,  Brit.  Mas.  Add. 
MSS.  27,  790,  f.  162. 
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ion,  ''  We  had  better  be  doing  some  good, 
or  otherwise  pat  ns  tip  to  refresh  the 
horses.*' 

LiTTLSDALE,  J.:  You  stated  that  yon 
went  to  Fisher's  stables  and  repository  P — 
They  are  two  different  places,  m  different 
parts. 

Did  yon  go  to  both? — ^No,  to  the  reposi- 
tory. 

Conld  yon  find  accommodation  for  yonr 
horses  ? — ^No ;  on  arriTing  there  I  formed 
np  the  troop.  I  said  to  a  man  standing  at 
the  door,  "Is  there  any  room  here  ?  "  He 
said,  "  No,  there  is  not  room  for  half  a 
doaen  horses ;  mnch  less  for  yonr  troop." 
I  said,  **  This  is  too  bad.  I  will  not  be 
hnmbneged  in  this  manner  any  longer." 
I  oonsmted  my  lientonant,  and  we  agpreed 
we  wonld  go  back  the  same  way  that 
Colonel  BrereUm  had  brought  ns,  thinking 
tiiat  if  any  magistrate  had  been  fonnd,  we 
should  most  probably  meet  him  ;  we  went 
back,  expecting  to  meet  some  magistrate. 

Did  Colonel  BrereUm  go  with  you  P— No, 
I  did  not  see  him  after  we  arrived  at 
Ksher's. 

Yon  took  yonr  troop  back  the  same  way 
you  had  come  P — Yes. 

Did  you  go  slowly  through  the  town  P— 
Yes. 

Are  you  well  acquainted  with  the  city 
of  Bristol  P— No. 

You  went  from  Fisher's  repository,  as  I 
understand,  to  College  Green  P  —  Yes, 
round  a  circuitous  way,  by  the  Palace, 
through  the  gateway,  and  across  the  green, 
and  thence  to  the  drawbridge,  and  oyer 
the  drawbridge  to  the  Council  House. 

Where  did  you  go  then  P — ^We  went  on 
to  the  outside  of  the  town. 

To  a  place  called  Downend,  I  believe  P 
— Yes,  we  halted  before  we  got  to  Down- 
end,  and  dismounted. 

Where  did  you  dismount  P— Near  to  the 
entrance  to  the  town. 

When  you  came  to  the  Council  House, 
cm  your  return,  did  you  call  there  at  all  P 
— ^No,  I  did  not  stop. 

Downend  is  about  four  miles  out  of 
Bristol,  I  believe  P — It  is. 

How  long  did  you  remain  there  P — 
About  two  hours. 

Did  you  receive  any  communication 
during  that  time  P — None  at  all. 

What  did  you  do  then  P— We  went 
home. 

Where  did  you  go  to  P — ^To  Dodington. 
Before  I  dismissed  my  men  I  told  them  to 
be  ready  to  turn  out  at  a  moment's  notice, 
that  they  would  probably  be  wanted 
again. 

You  dismissed  the  men,  telling  them  to 
keep  themselves  in  readiness  P— Yes,  I 
did. 

Did  you  receive  any  other  letter  from 
the  mayor  P — ^Yes. 

o     61686. 


When  was  that  P — About  the  middle  of 
the  dav  on  Monday. 

Will  you  tell  me  whether  this  is  the 
letter  you  received  at  that  time  (showing 
it  to  the  witness)  P — Yes,  it  is. 

The  Attorney  OenercU :  Be  so  good  as  to 
read  it. 

Scarlett :  Let  us  just  look  at  it,  to  see 
that  it  is  his  handwriting. 

[It  was  shown  to  Scarlett,  and  then 
delivered  in  and  read  as  follows : — '] 

"Council  House,  Slst  October,  1831. 
"  Sir, — ^The  magistrates  of  this  city  deeply 
regret  that  their  absence  from  the  Council 
House  last  ni^ht,  in  the  performance  of  an 
arduous  duty,  m  heading  a  body  of  their  fellow- 
citLiens  to  a  distant  part  of  the  city,  should 
have  deprived  them  of  the  pleasure  of  seeing 
you  on  your  arrival,  and  thanking  you  for  your 
prompt  attention  to  their  request,  in  bringing 
your  troop  to  Bristol.  As  soon  as  the  magis- 
trates returned  irom  the  duty  alluded  to,  a 
deputation  immediately  repaired  to  Colonel 
Brereton,  to  make  the  necessary  arrangements 
for  the  acconmiodation  of  your  troops,  and 
billets,  signed  by  the  mayor,  were  made  out  and 
sent  to  Colonel  Brereton,  in  the  expectation 
that  you  would  inmiediately  hare  received  them. 
This  explanation,  it  is  hoped,  will  satisfy  you 
that  DO  disrespect  was  intended  to  yon ;  on  the 
contrary,  the  magistrates  duly  appreciate  your 
kind  intentions,  and  they  hope  they  may  yet 
have  the  benefit  of  your  valuable  services.  If 
you  should  determine  to  come  again  to  Bristol, 
they  b^  to  suggest  ^onr  sending  on  a  serjeant, 
or  other  non-commissioned  officer,  to  apprise 
them,  in  order  that  billets  maybe  ready  on  your 
arrival. 

"I  am.  Sir, 
**  Your  very  obedient  servant, 

*<  Chablks  Pikney,  mayor. 

"  To  Capt  Codrington,  jrc  frc." 

"P.S.  A  letter  has  just  been  received  from 
Capt.  Estcourt,  commanding  the  Tetbury  troop, 
informing  the  mayor  he  will  be  in  Bristol  in  the 
course  of  an  hour,  and  it  is  earnestly  hoped  you 
will  join  them.— -CP." 

The  Attorney  General:  Can  you  tell, 
with  any  accuracy,  how  long  you  kept  in 
Bnstol  with  your  troop  P — ^In  all  about  two 
hours  and  a  half  in  the  town.  We  were 
in  and  close  to  the  town  four  or  five 
hours. 

When  you  say  close  to  the  town,  do  you 
mean  Downend  P — ^Yes. 

Cross-examined  by  Can^heU, 
Upon  this  occasion,  when  you  were 
marching  to  Bristol,  you  did  not  send  for- 
ward a  quartermaster  or  any  officer  to 
announce  that  you  wore  approaching,  did 
you  P — ^No,  I  did  not ;  but  the  messenger 
who  came  for  me  had  returned  some  time 
before  me. 

How  long  had  you  commanded  this 
Dodin^n  corps  P — The  corps  had  been 
embodied  a  twelvemonth  nearly. 
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Yon  had  commanded  them  from  the 
time  they  were  embodied  P — ^Yes. 

Had  yon  ever  been  ont  on  seirice  be- 
fore?— No,  never. 

Were  yon  aware  there  was  a  snoerior 
officer  in  Bristol  P — No,  t  had  never  heard 
of  Colonel  BrereUm. 

When  you  were  told  of  OoL  Brereion,  I 
suppose  you  felt  it  your  duty  to  put  your- 
self in  communication  with  him  as  an 
inferior  officer  P— Yes. 

From  that  time  did  you  not  consider  it 
your  duty  to  obey  his  orders  P — ^Yes. 

And  you  did  put  yourself  under  his 
orders  P — Yes. 

Did  he  tell  you  the  Biofc  Act  had  been 
read  several  times  P — No ;  I  said  I  believed 
the  Biot  Auot  had  been  read  several  times. 
He  said,  '*That  has  nothing  to  do  with 
yon." 

Would  you  have  gone  to  Queen  Square 
if  he  had  allowed  you  P — Yes ;  I  requested 
him  to  allow  us  to  go  there,  and  he  would 
not. 

Did  he  give  you  any  reason  P — ^He  said, 
"  Oh,  no,  we  must  not  go  there." 
^  At  that  time  did  you  observe  any  flames 
rising  from  that  quarter  P — ^We  could  not 
see  the  flames,  but  it  was  red  in  that 
direction. 

Did  yon  know  that  the  mob  were  there 
assembled  P — We  were  told  so. 

He  gave  you  orders  not  to  go  there  P — 
Yes. 

Do  yon  remember  a  person  coming  and 
asking  you  for  some  of  your  men  P— Yes. 
I  am  not  certain  whether  he  asked  me  for 
some  of  the  men,  or  whether  he  asked  me 
to  go  with  the  troop ;  but  at  the  same 
time  that  he  asked  me,  I  received  a 
message  from  the  chamberlain;  some 
man,  who  said,  *'  The  chamberlain  wishes 
you  to  go  to  Colonel  Brereton,** 

Was  this  before  you  saw  Colonel  Brere- 
ton  ? — Yes ;  when  I  was  formed  opposite 
the  Council  House.  I  thought  the  direc- 
tion of  the  chamberlain  was  the  best  for 
mo  to  follow ;  there  were  different  persons 
expressing  their  virishes  at  the  same  time. 
How  long  do  you  think  yon  remained  in 
the  city  after  you  put  yourself  under  the 
direction  of  Col.  Brereton  ? — I  should  think 
about  an  hour. 

Did  you  stay  beyond  twelve  o'clock  P — 
I  shoTUd  think  it  was  about  half-past 
twelve ;  I  am  not  certain. 

Did  you  tell  Col.  J?rerc<on  where  you 
were  going P — No;  he  left  us  when  we 
went  to  FHhefr'B. 

Had  you  any  communication  with  Fwhw 
himself  or  was  it  with  Col.  Brereifyn,  ? — ^It 
was  with  Col.  Bre/reiony  not  Fiaker. 

LiTTLEDAiiE,  J. :  You  Bay  he  left  yon  at 
IHeher's;  did  he  leave  you  immediately 
on  your  getting  there,  or  your  being 
refused  admittance  P^Iinmediately. 
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Scarlett:  He  has  not  said  he  was  re- 
fused bj  Fieher;  he  has  said  he  had  no 
communication  but  with  Brereton, 

Ltttlbbale,  J. :  I  thought  that  a  com- 
munication, that  there  was  room  for  only 
half  a  dozen  horses,  was  by  a  man  at  the 
doorP — ^Yes;  that  there  was  room  only 
for  half  a  dozen  horses,  much  less  for 
my  troop.  Some  man  at  the  door  went 
and  knocked,  I  do  not  know  who  it  was ;  I 
know  it  was  not  Fieher. 

Pa&ke,  J.:  Was  the  door  locked P— 
The  gates  were  shut,  I  think ;  it  was  very 
very  dark. 

LiTTUBDALB,  J. :  Had  Col.  Brereton  left 
you  at  that  time  P — ^Yes. 

Campbell:  Was  the  palace  burning  at 
this  timeP — ^Yes;  I  did  not  know  then 
which  was  the  palace. 

But  you  saw  fire  in  that  quarter  P — ^Yes. 

Before  ^ou  left  you  saw  that  the  palace 
was  bummg,  did  you  P — ^Yes,  I  did. 

Should  you  have  been  willing  to  repair 
to  the  palace,  if  Col.  Brereton  had  ordered 
you P—ies,  certainly ;  we  went  close  by 
the  palace. 

Aoout  what  time  was  thatP^About 
eleven,  I  should  think. 

When  Colonel  Brereton  said  that  the 
14th  had  left  the  city,  did  not  he  recom- 
mend you  to  go  likewise ;  or  something  to 
that  effect  P — No ;  he  said  we  could  be  of 
no  use — that  we  could  do  nothing.  He 
said  that  if  the  people  were  let  alone  they 
would  be  peaceable. 

Do  you  remember  whether  ho  did  not 
say,  "  The  14th  are  gone,  and  I  advise 
you  to  foUow  themp" — ^No;  I  do  not 
remember  that  he  did. 

Be-examined  by  The  Attorney  GeneraL 

Did  he  give  the  reason  why  the  14th 
were  gone  P— He  said  if  they  had  not  been 
allowed  to  go,  there  would  not  have  been 
a  man  left  alive. 

You  have  been  asked  about  putting 
yourself  under  the  command  of  Col.  Bre- 
reton; did  anything  put  you  under  his 
command  except  the  chamberlain's  desire 
that  you  would  go  there,  when  no  magis- 
trate was  found  at  the  Couocil  House  r — 
No ;  I  did  not  even  know  who  Col.  Brere* 
ton  was.  I  was  very  glad  to  hear  of  some 
authority. 

Yon  have  been  asked  whether  you 
should  have  acted  if  Colonel  Brereton  had 
given  yon  an  order  P  I  ask  you,  whether 
you  would  have  acted  if  the  magistrate 
had  given  you  an  order  P — Certainly. 

After  Colonel  Brereton  had  left  you,  if 
the  magistrates  had  required  you  to  act, 
either  at  the  Palace  or  Queen  Square, 
should  you  have  hesitated  P — Certainly  not. 

Colonel  Brereton  went  with  you  to 
JPiffAer'a  Bepository,  I  uuderstandP — ^Yes. 
we  rode  down  there  together,  at  the  head 
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of  the  troop ;  I  left  him  to  form  \ip  the 
troop,  and  never  saw  him  afterwards. 

Wm  the  account  you  received  of  the 
insufficiency  of  the  stableB  to  accommo- 
date your  troop,  given  by  Col.  Brereion  at 
ally  to  your  recollection  P — ^No;  by  the 
man  who  was  standing  at  the  door. 

That  man,  I  presume,  you  took  for  one 
of  Fi8her*$  men,  whether  he  was  one  or 
not?— Yes, 

Did  he  come  out  of  the  door  P — I  cannot 
say ;  it  was  very  dark. 

it  is  stated  that  you  sent  no  quarter- 
master before  you ;  did  you  send  any 
message  by  the  messenger  who  came  for 
you  ? — ^No,  I  do  not  thiiSic  I  did. 

A  person  of  the  name  of  Bush  ?{a) — I  sent 
the  messenger  on  to  Captain  Eatcourt 

You  did  not  charge  him  with  any  mes- 
sage P — ^No ;  I  told  him  I  should  get  my 
troop  together,  and  come  as  quickly  as 
possible  to  Bristol. 

How  far  is  Tetbury  from  Bodington  ?— 
Bather  more  than  twelve  miles. 

It  is  further  from  Bristol  ?— Yes ;  it  is 
a  continuation  of  the  same  road. 

Pakkb,  J. :  Was  Colonel  Brereton  is 
uniform  P — He  had  a  blue  coat  and  white 
feathers  in  his  hat,  I  think. 

Tau»to5,  J. :  I  just  wish  to  ask  Capt. 
Codringion  a  question.  Will  yon  give  me 
leave  to  ask  you  whether,  before  you 
withdrew  your  troop  from  Bristol,  you 
apprised  Cfolonel  Brereton,  or  the  mayor, 
or  any  authority,  civil  or  military,  of  your 
intention  to  do  soP — ^No,  I  saw  no  autho- 
rity whatever. 

Did  you  send  any  message  P — ^No  ;  I  did 
not  know  where  to  send  any  message. 

I  understood  you  to  say  that  upon  your 
return  you  passed  by  the  Council  House  P 


Did  you  stop  there,  and  attempt  there 
to  give  intimation  that  you  were  about  to 
withdraw  your  troop  P — ^No,  we  did  not 
stop. 

Sdufard  6kw«.— Examined  by  The  SolieUor 
Oeneral, 

I  believe  you  are  a  private  gentleman, 
residing  in  Bristol  P — Yes. 

In  Portland  Square  P— Yes. 

Were  you  at  any  time  on  Monday 
morning,  the  3l8t  of  October,  at  the 
Council  House  P — I  was. 

Do  you  recollect  the  time  P — I  think  it 
must  have  been  about  nine  in  the  morn- 
ing. 

What  magistrates  did  you  see  there  P — 
I  saw  the  mayor,  Mr.  Alderman  Fripp, 
DatM,  HUhouse,  and  I  think  two  or  tfaiiee 
others. 

By  HUhouse,  you  mean  the  tall  Mr. 
Hahoueer-^YeB. 


(a)  See  above,  p.  231. 


Do  you  recollect  any  other  names  P — ^No, 
not  any  others  ;  Mr.  Sheriff  Lom  was  there 
as  well. 

Did  you  make  any  communication  to 
the  magistrates,  or  did  anything  pass 
between  them  and  you  on  your  so  see- 
ing themP — ^In  the  morning,  at  break- 
fast  

I  do  not  want  anything  that  nreceded 
your  going  to  the  Council  House  P — Prom 
what  had  passed  in  the  city  during  the 
Sunday  night  I  thought  it  my  bounden 
duty 

Never  mind  what  you  thought;  have 
the  goodness  to  state  what  passed  at  the 
Council  House  P — When  I  entered  the 
room  where  they  were,  I  addressed 
myself  to  Mr.  Phmey.  I  said,  "Mr. 
Mayor,  I  am  very  happy  to  see  you  here, 
as  I  do  not  know  whether  you  are  aware 
of  it  or  not,  but  the  report  is  universal 
that  you  have  been  out  of  the  city  the 
past  night ;  and,  sir,  I  call  upon  you,  as  a 
citizen  of  Bristol,  you,  who  are  the  mayor 
of  Bristol,  to  immediately  adopt  such  mea- 
sures as  shall  be  for  the  future  preserva- 
tion of  the  city.  Now  certainly  it  is  day, 
but  in  a  few  hours  night  will  again  come, 
and  if  eveiy  precaution  is  not  taken,  we 
are  wholly  a  destroyed  city." 

Did  you  yourself  suggest  anything  to 
the  mayor  as  being  proper  for  him  to  do  P 
— Yes,  I  did.  I  knew  the  spirits  of  the 
citizens  were  down  amazingly,  and  I 
desired  he  would,  with  me,  or  with  any 
other  person,  go  out  into  Queen  Square, 
and  other  parts  of  the  city,  to  show  the 
citizens  that  he  was  in  the  city,  and  not 
elsewhere,  as  it  was  reported. 

What  reply  was  made  to  that  observa- 
tion P — "  We  are,  sir,  on  most  important 
business." 

By  whomP — By  the  mayor — "and  I  do 
not  see  how  I  can  leave." 

Was  that  the  answer  given  to  that  part 
of  your  observation  which  implied  his 
reported  absence  during  the  night  P — He 
merely  observed  it  was  not  the  case ; 
"  Sir,  you  see  I  am  here." 

Do  you  recollect  making  any  observa- 
tion at  that  time  to  the  mayor  or  the 
magistrates  on  the  subject  of  armsP — I 
do. 

Be  so  good  as  to  relate  itP — I  said, 
**  Before  I  leave  you,  Mr.  Mayor,  there  is 
one  question  of  great  importance  I  will 
put  to  you,  and  that  is,  have  you  ascer- 
tained the  quantity  of  arms  in  the  posses- 
sion of  the  gunmakers  P"  His  reply  was, 
**  No,  sir,  indeed  I  have  not ;  would  you 
have  the  goodness  to  ascertain  it  P" 

Did  yon,  in  consequence  of  that,  take 
any  steps  to  ascertain  the  quantity  of 
arms  P — I  did.  I  told  him  I  thought  it  my 
bounden  duty,  and  I  would  go  imme- 
diately.   I  went  round  to  the    different 

I  2 
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persons  who  I  knew  were  gnnmakers  and 
dealers  in  arms. 

State  what  yon  reported  P — ^I  gave  in  a 
list  of  about  800  in  the  possession  of  diffe- 
rent individuals. 

Upon  your  making  that  report,  what 
observation  was  made  to  you  either  by  the 
mayor,  or  by  anjr  other  ma^trate  in  his 
presence? — I  said,  **Now,  Mr.  Mayor,  I 
must  request  an  order  to  have  the  arms 
removed  to  a  place  of  security,  as  those  in 
whose  possession  they  are,  are  afiraid  every 
moment  that  the  mob  will  come  and 
rescue  them  from  them." 

Pabkb,  J. :  At  what  time  was  this  you 
went  P— A  little  after  nine. 

That  was  the  first  time  you  went ;  you 
then  went  round  to  the  gunsmiths  Px— I 
suppose  about  ten  o'clock. 

The  Solicitor  General:  What  further 
pas.sed  between  you  and  the  magisti*ate8 
upon  this  subject  P — One  of  the  magistrates 
looked  up,  and  said,  *'  Mr.  OosSy  we  cannot 
give  you  an  order." 

Was  this  in  the  presence  of  the  mayoi  P 
— Yes,  in  the  presence  of  the  mayor. 

Was  that  accompanied  by  any  general 
observation  on  the  part  of  the  magistrates, 
in  respect  of  what  should  be  done  with 
the  arms  P — An  observation  followed  from 
me,  **  Of  course  you  will  not  suffer  the 
arms  to  fall  into  the  hands  of  the  mob." 
Mr.  Alderman  Bcmiel  was  on  my  left  hann 
— I  turned  round,  and.  s^id  to  him,  "  Mr. 
Daniel,  what  is  to  be  done  in  this  busi- 
ness ;  it  appears  to  be  most  serious  P" 

What  was  the  reply  P— "  Mr.  Goss,  I  will 
tell  you  what  should  be  done:  let  the 
whole  of  them  be  thrown  into  the  Float." 
What  answer  did  you  make  to  i^at 
advice  P — I  said,  '*  Mr.  Danid,  you  are  not 
in  earnest  in  what  you  sayP"  He  said, 
••Yes,  lam." 

Was  any  disapprobation  of  his  adyice 
expressed  by  the  mayor  P — ^None  at  all. 
Scarlett :  What  advice  P 
The  Attorney  General:  To  throw  them 
into  the  Float.  Was  any  reason  assigned 
by  the  magistrates  for  the  statement  made 
to  you  that  they  would  not  ^ve  you  any 
orders  P — ^Not  any  reason  assigned  to  me, 
certainly. 

In  your  hearing  P— Nor  in  my  hearing 
neither. 

Was  any  allusion  made  to  Colonel  Bre- 
reton  ? — I  proposed  the  plan  to  Mr.  Alder- 
man Dante^  ''Here  is  a  list  of  800  stand 
of  arms ;  without  difficulty  we  can  get 
another  hundred;  the  inhabitants  of  uie 
city  are  assembled  in  their  different 
churches,  and  I  certainly  would  advise 

that  the  arms 

LiTTLEDALE,  J. :  Were  they  assembled 
on  the  Monday  in  the  churches  P — ^Yes,  on 
the  Monday  morning  they  were  assembled 
in  the  different  churches  by  the  orders  of 


the  magistrates.  I  said*  "  Let  the  arms 
be  sent  to  the  different  churches,  and  let 
them  be  put  in  the  hands  of  men  that  you 
can  depend  upon  knowing  the  use  of  arms ; 
let  them  be  divided,  900  into  three  com- 
panies; let  them  have  a  commander  at 
each  head ;  let  them  scour  the  city  from 
one  end  to  the  other,  and  if  the  yillains 
quit  it  not,  let  them  then  be  fired  on,  and 
if  every  man  is  killed  you  are  fully 
justified." 

LiTTLEDALE,  J.:  You  Said  that  they 
should  scour  the  city,  and  what  thenP — 
That  if  the  villains  would  not  quit,  and 
were  eyery  one  of  them  killed,  in  my 
humble  judgpnent  they  would  be  fully 
justified. 

The  Solicitor  General :  You  have  stated 
that  there  were  meetings  of  the  inhabitants 
in  the  churches  that  morning  P — I  did. 

Were  you  present  at  any  of  thein  P — I 
was  present  at  the  church  of  the  parish  in 
which  I  resided — St.  Paul's. 

You  went  from  thence  to  the  Council 
House  P— I  did. 

Was  there  any  magistrate,  or  any  person 
from  che  magistrates  there,  who  gave  any 
orders  or  directions  from  the  magistrates 
to  the  persons  at  that  parish  meeting  P — 
No,  not  any  that  I  am  aware  of;  I  do  not 
understand  your  Question. 

You  have  statea  that,  previously  to  your 
going  to  the  Council  House,  you  attended 
the  parish  meeting ;  was  there  any  magis- 
trate or  any  person  sent  to  you  by  the 
magistrates  to  give  you  any  direction  P — 
Not  any;  we  were  all  waiting  for  the 
directions  of  the  magistrates. 

Haying  stated  what  passed  between  the 
magistrates  and  yourself  when  you  first 
visited  them,  did  you  then  quit  the  room  P 
—I  did. 

Without  any  orders  or  directions  being 
given  P— Yes,  I  called  on  Mr.  Alderman 
VanieL 

I  ask,  whether  you  then  quitted  the 
room  P — Yes,  I  quitted  it  with  Mr.  Alder- 
man Daniel, 

Did  you  aftorwards  return  to  the  room  P 
—I  did. 

Did  you  upon  this  return  to  the  room 
make  any  communication  again  to  the 
mayor  or  the  magistrates  in  his  pre- 
sence P — ^Yes,  I  did.  I  had  been  ronnd  to 
the  different  places,  and  ordered  all  the 
arms  to  be  packed  up  immediately,  and  I 
said  to  the  mayor,  *'  Mr.  Mayor,  I  asam 
entreat  I  may  have  an  order  for  their 
remoyal."  The  mob  were  expected  in  by 
thousands,  every  moment,  and  I  thought 
it  of  great  importance. 

Was  an  order  given  by  the  mayor  or 
any  magistrate  in  his  presence  P — Upon 
my  second  observation  to  the  mayor,  Mr. 
Sheriff lya« was  behind  his  chair;  he  said. 
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**  Mr.  €r088,  OTerj  order  will  be  given  that 
can  be  required." 

Was  any  order  given  P 

Scarlett :  That  is  the  answer. 

The  SoUeitor  General .-  Did  70a  then  leave 
the  room  P — I  left  the  room,  and  on  my 

f)ing  into  the  passage,  going  downstairs, 
met  Mr.  John  Scandrett  Ha/rford — he  is  a 
oounty  magistrate— and  I  requested  him 
to  interfere. 

Did  yon  then  leave  the  room  P — I  did. 
I  sent  a  written  reanest  to  the  mayor,  that 
he  wonld  give  me  airections. 

Did  anything  farther  pass  between  you 
and  the  magistrates  P — No,  I  do  not  recol- 
lect anything  further. 

Cross-examined  by  Scarlett. 

You  say  it  was  about  9  o'clock  on  the 
Monday  morning  you  first  went  P — ^Yes. 

How  long  did  ^ou  stayP — Oh,  I  was 
round  the  Council  House  for  six  hours, 
and  in  different  parts  of  the  city. 

You  went  first  in  the  morning,  and  you 
hftTe  stated  the  speech  you  made  to  the 
mftTor,  telling  him  of  the  universal  report 
of  his  absence  P — ^The  observation  I  nad 
heard  made. 

Which  report  vou  assbted  to  spread, 
did  jou  not  P — ^I  should  hope  not.  1  gave 
it  him  as  I  heard  it. 

And  you  requested  him  to  go  to  Queen 
Square,  and  the  mayor  said  he  was  busy  P 
—Yes. 

How  long  did  that  interview  lastP- 
Sontie  few  minutes. 

Did  you  remain  at  the  Council  House 
then  ? — ^No,  I  quitted  it  for  the  purpose  of 
ascertaining  the  quantity  of  arms  in  the 
possession  of  different  persons. 

Was  it  at  that  first  interview  you  talked 
of  the  arms  P^Yes. 

Then  you  went  the  second  time  and 
made  your  proposal  P — ^Yes. 

What  was  the  hour  of  the  day  ?— I  sup- 
pose about  ten,  or  it  is  possible  it  might 
be  a  little  after. 

Your  proposal  was  not  adopted,  was  it  P 
— ^I  asked  for  an  order  for  the  arms  to  be 
removed  to  a  place  of  safety. 

YoQ  made  a  proposal  that  the  arms 
shofuld  be  sent  to  the  different  churches, 
and  entrusted  to  persons  who  knew  how 
to  use  them, — known  men, — and  that  they 
should  scour  the  streets,  and  so  on  P— Yes, 
I  thought  that  very  important. 

And  you  made  a  speech  to  the  magis- 
trates to  enforce  that  P — One  of  the  magis- 
trates said,  "  We  cannot  give  you  an 
order." 

An  order  to  do  what  P— For  the  arms  to 
be  removed  to  a  place  of  safety. 

I  speak  now  of  a  proposal  to  send  them 
to  the  churches;  you  proposed  to  send 
them  to  arm  the  people  who  were  well 
disposed ;  what  was  said  about  that  pro- 


posal— ^it  was  a  wise  proposal  P— Mr. 
Alderman  Daniel  said,  **  we  cannot  do 
anything  without  some  ofiicer;"  I  will 
not  be  certain  of  the  name. 

Colonel  Brereton,  or  Major  Beckwith,  or 
Machvforih  ?  —  I  cannot  remember  the 
name ;  I  said,  "  Mr.  Daniel,  where  is  this 
gentleman P"  He  said,  "He  is  in  the 
adjoining  room." — "Will  you  have  the 
goodness  to  show  me  whore  he  is  P" 

Then  you  went  to  him  to  propose  your 
plan  P— I  did. 

I  will  not  ask  what  passed  between  you 
and  him,  but  your  plans  were  not  adopted  P 
— I  do  not  thmk  they  were. 

In  consequence  of  that  you  made  a 
communication  to  the  Secretary  of  State, 
did  yon  not  P— Yes,  I  did  certainly  ;  when 
I  saw  the  city  in  that  state  I  felt  it  my 
bounden  duty  to  acquaint  the  Gk>vemment 
with  it. 

Had  you  been  sworn  in  a  special  con- 
stable, either  the  Sunday  or  the  Saturday  P 
— ^I  had  not. 

Upon  your  oath,  were  not  you  desired 
to  be  sworn  in  P — I  was  not. 

Do  you  mean  to  say  that  P — I  will  swear 
it  five  hundred  times  over. 

At  no  period  were  you  desired  to  be 
sworn  inr — ^At  no  period:  I  think  it 
might  be  about  a  fortnight  or  three  weeks 
after,  I  was ;  not  then. 

I  will  not  say  to  be  sworn ;  but  wore 
not  you  desired  to  serve  as  a  constable  P — 
No. 

Was  there  nothing  said  about  your  being 
liable  to  a  charge  if  you  did  not  P— No, 
upon  my  oath. 

Alderman  Daniel  talked  about  throwing 
them  into  the  Float,  and  you  said,  "  You 
are  not  in  earnest,"  and  he  said,  "  Yes,  I 
am  in  earnest  P  " — He  is  a  very  honest  and 
excellent  man,  in  private  character,  and  I 
believe  he  thought  that  best ;  but  it  was 
not  my  opinion. 

Did  you  happen  to  find  out  what  was 
done  with  the  arms  P — Yes,  I  ascertained 
after  some  time  that  some  proportion  of 
them  had  been  received  by  some  officer  or 
by  some  man. 

You  ascertained  that,  did  you  P — ^Yes. 

Did  you  ascertain  at  what  time  that 
arrangement  had  been  made  P — From  the 
same  source  that  I  ascertained  that,  I 
understood  that  some  time  in  the  after- 
noon they  were  received  from  the  gun- 
makers. 

In  short,  you  did  not  learn  from  the 
magistrates  any  knowledge  they  had  about 
the  armsP  yon  did  not  learn  anything 
from  them,  except  that  they  talked  of 
throwing  them  into  the  Float  P — ^No;  to 
the  note  I  sent  into  the  mayor,  he  replied, 
on  the  same  note,  that  orders  had  been 
given. 

That   you   need   not   trouble  yourself 
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about  it,  that  orders  had  been  given, 
and  yon  need  not  trouble  yourself  any 
further  P — No ;  he  is  a  more  polite  man 
than  that— a  worthier  man  in  the  city  of 
Bristol  there  is  not ;  I  am  not  come  here 
against  the  Mayor  of  Bristol  nor  any  other 
man ;  I  am  come  here  to  speak  the  truth, 
and  the  whole  truth. 

What  was  the  reply? — His  reply  was, 
**  Every  order  has  been  given  wiui  regard 
to  the  arms." 

Pabke,  J. :  That  was  in  answer  to  the 
written  request  P — ^Yes  ;  that  justifies  my 
opinion,  I  think,  that  it  was  deemed  of 
some  importance  that  the  arms  should  be 
taken  care  of. 

Miyor  Beckwith, — ^Examined  by  Wilds. 

Were  you  the  Major-Commandant  of 
the  14th  Light  Dragoons  P — I  was. 

Did  you  proceed  to  Bristol  on  Monday, 
the  31st  of  October,  in  the  last  year  P — I 
did. 

Did  you  receive  an  intimation  that  your 
presence  was  requested  at  Bristol  during 
the  night  P — I  received  a  request  from  the 
Mayor  of  Bristol,  at  two  o'clock  in  the 
morning. 

At  what  hour  did  you  arrive  in  Bristol  P 
— ^About  seven;  I  received  a  requisition 
at  Gloucester. 

What  distance  is  Gloucester  from  Bris- 
tol P — ^About  forty  miles. 

At  what  time  did  you  arrive  at  Bristol 
in  the  morning  P — ^About  seven. 

On  your  arrival  at  Bristol,  where  did 
you  »o  P — I  went  to  the  Council  House. 

Did  you  proceed  with  your  troop,  or  did 
you  go  on  first,  leaving  them  to  follow  P — 
I  gave  directions  that  a  sufficient  force  to 
guard  the  Quarters  of  the  militarv  hospital 
should  be  left  at  Gloucester,  and  that  the 
rest  should  march  immediately  to  Bristol ; 
I  myself  proceeded,  having  given  that 
order,  accompanied  by  the  adjutant  in  a 
post-chaise. 

Where  did  you  go  to  in  Bristol  P — To 
the  Council  House. 

Whom  did  you  find  at  the  Council 
House  P — I  found  the  mayor,  Mr.  Fwmey, 
and  three  or  four  other  magistrates;  I 
also  believe  I  found  the  town  clerk,  Mr. 
Serjeant  Ludlow. 

Will  you  be  so  good  as  to  state  what 
passed  between  vou  and  the  magistrates 
upon  your  arrival  P — On  seeing  the  m^^- 
trates,  I  introduced  myself  as  the  officer 
commanding  the  14th  Dragoons*  I  in- 
quired where  the  squadron  of  the  14th, 
which  had  been  sent  to  Bristol,  was.  They 
told  me  that  it  had  been  sent  out  of  the 
city  by  Colonel  Brereton^  but  that  they 
did  not  Imow  where,  and  they  referred  me 
to  Colonel  Brerekm,  The  magistrates 
then  complained  very  much  of  Colonel 


Brereton  not  having  supported  them. 
They  stated  that  they  had  no  authority 
whatever ;  that  the  mob  was  in  complete 
possession  of  the  city.  They  told  me  that 
the  Riot  Act  had  been  repeatedly  read ; 
t^ey  also  mentioned  that  they  lieb'eved 
that  the  8C[uadron  of  the  14th  had  been 
sent  to  Brislington — at  all  events  it  was 
in  the  immemate  neighbourhood — and 
they  understood  that  orders  had  been  sent 
that  it  should  return. 

Upon  that  did  you  make  any  applica- 
tion to  them  P — Upon  hearing  that  state- 
ment, I  requested  that  one  or  two  magis- 
trates would  accompany  me  on  horseback, 
and  I  promised  presently  to  restore  order. 
They  sOl  reused  to  do  so ;  upon  which  I 
put  the  same  question  to  them  individually.  - 
They  all  refused.  One  stated  that  it  would 
make  him  unpopular;  another,  that  it 
would  cause  his  snipping  to  be  destroyed ; 
another,  his  property ;  in  short,  they  all 
reflised.  They  also  informed  me  that  none 
of  them  knew  how  to  ride  on  horseback, 
except  one  gentleman,  and  they  pointed 
to  the  tall  Mr.  Alderman  HUhotise.  Mr. 
HUhouse  said  that  he  had  not  been  on 
horseback  for  18  years,  and  he  also  re- 
marked that  he  would  hold  anybody 
responsible  who  said  a  second  time  that  he 
could  ride. 

Upon  this  passing,  what  did  you  say  or 
dop — ^Upon  hearing  this,  I  required  a 
written  authority  from  the  magistrates  to 
take  the  measures  that  might  be  expedient 
towards  putting  down  the  riot. 

I  understaniT  you  to  say  that  you  found 
the  mayor  there  during  this  interview  P — 
Yes. 

Was  the  mayor  the  person  that  gave 
you  these  written  directions  for  which  you 
applied  at  that  meeting  P— Yes,  as  well  as 
I  can  recollect;  it  was  written  by  Mr. 
Lvdlow,  the  town  clerk,  signed  by  the 
mayor,  and  eiven  by  the  mayor  to  me. 

ne  so  good  as  to  hand  that  to  the  officer 
to  be  read. 

[The  same  was  delivered  in,  and  read 
as  follows :] 

Signed,  "  Chables  Pinnxt,  Mayor,"  addressed 
*<  to  Major  Beckwith,  14th  Light  Dragoons." 

"  Council  House,  Bristol, 

October  31st,  1831. 
"  Sir,— You  are  hereby  authorised  to  disperse 
any  mob  which  may  assemble  in  this  city  in  a 
riotous  or  tumultuous  manner,  in  disturbance  of 
the  public  peace." 

You  have  said  that  you  applied  to  each 
magistrate  individually,  t^  accompany 
you ;  did  you  apply  to  the  mayor  among 
the  rest  P — I  did* 

What  answer  did  you  receive  from  the 
mayor  P  I  am  not  certain  if  he  named  his 
shipping  or  his  properly ;  he  named  either 
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one  or  the  other,  sajing  that  it  wonld 
cause  it  to  be  destroyed. 

At  the  time  yoa  received  that  order, 
had  your  men  arrived  P — ^No. 

Were  yon  then  in  yonr  uniform  or  in 
plain  clothes  P — ^I  was  not  in  uniform. 

Did  anything  farther  pass  between  von 
and  the  magistrates,  or  did  yon  proceea  to 
find  your  men  P — I  proceeded  immediately 
in  search  of  Colonel  Breretan,  whom  the 
maffistrates  told  me  I  should  probably 
finofin  Queen  Square. 

How  soon  after  did  your  men  arrive  P — 
I  should  think  not  for  an  hour  and  a  half. 

How  soon  after  your  men  arrived  did 
you  proceed  with  them  to  Queen  Square  P 
— ^The  first  attack  was  made  in  UoUeffe 
Green  by  the  troops ;  after  that  time  the 
troops  proceeded  generally  at  a  gallop. 

You  first  proceeded  with  your  men  to 
College  Green  P — ^There  was  a  great  deal 
happened  previous  to  that. 

Was  the  mayor  present  P — ^No. 

Was  what  happened  previous  to  your 
proceeding  to  Colonel  Brereton  and  having 
some  conversation  with  him  P — ^Yes. 

Where  had  you  seen  him  P — I  had  seen 
him  first  at  Queen  Square,  and  afterwutLs 
at  the  adjutant's  lodg^gs  in  Unity  Street. 

Unity  Street  is  close  to  College  Green  P 
— Close  to  College  Green. 

Are  those  the  lodgings  of  Colonel  J^rere- 
ion  f — ^No,  it  is  the  adjutant's  lodgings. 

What  had  passed  between  you  and 
Colonel  Brereton  f — On  finding  Colonel 
Brereion  in  Queen  Square  I  expressed  the 
astonishment  I  felt  at  the  scene  that  was 
ffoing  on,  and  adced  what  had  become  of 
the  squadron  of  the  14th  Dragoons  P — 
Colonel  Brereton  informed  me  that  he  had 
sent  them  out  of  Bristol  the  day  before  to 
Keynsham,  but  that  Major  Machworth  had 
been  sent  for  them,  and  that  they  might 
be  expected  in  the  course  of  an  hour  or  an 
hour  and  a  half,  I  am  not  quite  certain 
which  it  was.  Colonel  Brereton  said  that 
the  magistrates  would  not  authorise  him 
in  using  force ;  and  on  my  telling  Colonel 
Brereton  that  the  General  Orders  of  the 
Army  made  it  imperative  on  him  to  act 
without  a  magistrate,  if  one  were  not  pre- 
sent, ho  informed  me  that  with  so  small 
a  force  as  was  at  present  in  Bristol  it  was 
impoesible  to  do  anything,  and  that  he 
must  wait  for  considerable  reinforcements. 
He  then  informed  me  that  he  was  exceed- 
ingly fatigued,  and  thac  he  should  go 
home  to  £:ess,  and  desired  that  I  woidd 
wait  for  him  in  an  hour  at  the  recruiting 
office  in  College  Green. 

Yon  did  afterwards  go  to  him  P — Yes,  I 
afterwards  went  to  him. 

Did  you  then  state  to  him  any  determi- 
nation that  you  had  formed  P — I  stated 
that  I  had  examined  the  city. 


CampbeU  .*  Are  you  ^ing  to  enter  into 
all  the  particulars  of  this  P 

WUde :  No,  I  pass  it  wholly  over.  After 
you  had  an  interview  with  Colonel  Brereton, 
did  you  go  and  dress  yourself  P — I  went 
and  put  on  my  uniform. 

By  that  time  had  your  men  arrived  P — 
They  arrived  in  a  minute  or  two  after. 

Where  did  you  procbed  top — ^A report 
was  immediately  afterwards  made,  m  a 
few  minutes,  that  the  mob  was  plundering 
the  cellars  of  the  Bishop's  Palace ;  the 
squadron  immediatelv  mounted,  and  after 
a  great  number  of  charges,  in  about  two 
hours  the  mob  was  put  down  in  every 
part  of  the  city. 

Had  those  charges  been  made  in  differ- 
ent parts  of  the  cityP — The  instant  one 
charge  had  been  made,  the  troops  were 
rallied,  and  proceeded  to  different  parts, 
dispersing  the  mob  wherever  they  were 
found. 

During  those  charges  was  it  necessary 
to  destroy  any  lives  P — ^A  great  number. 

During  any  part  of  those  charges  did 
you  see  any  magistrate,  in  any  part  of 
the  city  where  you  had  occasion  to  go,  to 
make  those  charffes  P^Not  one. 

You  mentioned  you  thought  that  paper 
was  written  by  the  town  clerk;  do  you 
know  Mr.  Serjeant  Ludlow*8  writing,  or  is 
it  a  mere  supposition  of  yours  P — It  is  sup- 
position; it  was  signed  by  Mr.  Pirmey, 
and  given  to  me ;  to  the  best  of  my  recol- 
lection, it  was  written  by  the  town  clerk. 

Cross-examined  by  CampbeU, 

Did  you  make  some  of  those  charges  at 
a  full  gallop  P— At  full  speed. 

CampbeU:  Which  it  was  expected  that 
the  magistrated  should  head  P 

Wilde :  The  witness  has  not  said  so ;  the 
witness  does  not  say  he  wanted  the  magis- 
trates to  head  those  charges. 

Canvpbell:  How  long  were  you  em- 
ployea  in  making  those  charges  P  —  I 
should  think  from  about  ten  o'clock  till 
twelve. 

And  then  the  peace  of  the  city  was  com- 
pletely restored  P — The  peace  of  the  city 
was  completelv  restored. 

Did  Colonel  Brereton  assist  in  making 
those  charges  P — Colonel  Brereton  occa- 
sionally came  up  with  the  troops,  but  sat 
upon  his  horse,  and  said  nothing ;  he  gave 
no  orders,  and,  in  short,  he  remonstrated 
with  me  before.  In  an  interview  I  had 
with  Colonel  Brereton,  after  having  exa- 
mined the  city,  I  acquainted  him  that  I 
heard,  from  everywhere,  that  large  crowds 
of  people  were  coming  from  the  country 
to  join  the  rioters ;  that  it  was  indispen- 
sable immediately  to  put  down  those  in 
the  town  before  they  could  be  reinforced. 
Colonel  Brereton  told  me  it  was  impos- 
sible.     On    my    acquainting    him    with 
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the  authority  1  had  receiyed  from  the 
ma^stratea,  and  that  I  was  determined 
to  aisperse  every  mob  as  soon  as  the 
squadron  returned,  he  said,  "  If  you  do 
BO  it  is  on  your  own  responsibility." 

LrriLEDALE,  J. :  Did  you  tell  him  what 
you  were  going  to  do  P — I  did. 

GampheU :  And  you  did  it  upon  your  own 
responsibility  P— I  did. 

Me  being  your  commanding  officer  ?  Do 
not  suppose  that  I  impute  the  remotest 
blame  to  you.  At  the  meeting  with  the 
magistrates  you  had  not  known  those  gen- 
tlemen before,  I  suppose  P — I  had  never 
seen  Bristol  in  my  life. 

Yon  hardly  knew  the  names  of  the  gen- 
tlemen you  met,  whom  you  understood  to 
be  magistrates P — No;  the  only  people  I 
can  speak  positively  to  are  Mr.  Pinney, 
the  mayor,  and  Mr.  Alderman  HUhouee. 

.Do  you  know  Mr.  Alderman  CampUnf 
— I  do  not. 

Was  not  it  Mr.  Alderman  Camplin  that 
said  he  had  not  been  on  horseoack  for 
many  years  P — Certainly  not. 

You  do  not  know  Mr.  Alderman  Camp' 
lin  ^— If  he  were  pointed  out  to  me  I  might 
very  likely  say  that  I  had  seen  that  gentle- 
man before,  but  I  do  not  know  him  per- 
sonally. 

You  had  not  seen  him  before  P — No. 

I  suppose  you  know  the  mayor  by  his 
figure  P— Yes. 

A  little  short  stature,  and  deformed 
humpP — ^Yes;  I  may  perhaps  be  per- 
mitted to  say  that  the  mayor  was  cer- 
tainly  the  most  collected  of  the  party  I 
saw. 

Did  you  then  know  that  he  had  sat  up 
two  whole  nights  P — ^He  appeared  fatigued. 

Did  you  observe  that  he  still  had  on 
short  breeches,  with  buckles  and  silk 
stockings  P — ^No,  I  did  not  observe  that. 

Have  not  you  said  that,  in  vour  opinion, 
the  ma^or  had  been  unjustly  blamed  ? — 
Immediately  after  the  afiair  at  Bristol 
everyone  said  that  the  whole  blame  and 
responsibility  rested  with  the  magistrates. 

Did  not  vou  say  that  you  thought  the 
mayor  had  been  uniustly  blamed? — I  said 
he  had  been  blamed  to  too  great  an  extent. 

Did  not  you  make  use  of  that  expression, 
that  the  mayor  had  been  unjustly  blamed, 
and  that  you  would  take  care  the  saddle 
was  put  upon  the  right  horse  ?--Certainly 
not  in  those  words,  but  I  might  have  said 
that  I  thought  other  parties  were  to  blame 
as  well  as  the  magistrates,  and  that  I 
thought  it  unjust  to  lay  the  whole  of  that 
calamity  to  the  conduct  of  the  magis- 
trates. 

I  only  wish  to  ask  whether  you  do  not 
recollect,  soon  after,  saying  that  the  mayor 
had  been  xmjustly  blamed — do  you  recol- 
lect saying  so  ?— I  do  not.  I  am  certain  I 
did  not ;  but,  as  I  said  before,  I  may  very 


likely  have  expressed  an  opinion  that  the 
quantity  of  blame  thrown  upon  the  mayor 
was  unjust. 

The  Attorney  General :  That  is  the  case, 
my  Lords,  for  the  prosecution. 

Speech  fob  the  Dbtehcb. 

Seariett  addressed  the  jury  in  the  fol- 
lowing words : — ^May  it  please  your  Lord- 
ships, gentlemen  of  the  jury,  the  time 
is  at  len^h  arrived  when  the  mayor  and 
the  magistrates  of  Bristol  have  an  oppor- 
tunity afforded  them  of  stating  their  case 
and  proving  it  by  evidence.  They  have 
suffered  much  obloquy,  much  persecution, 
much  misrepresentation.  They  feel,  and 
they  deeply  deplore,  the  calamity  that  has 
befallen  their  city.  They  cannot  deem  it 
otherwise  than  a  great  aggravation  of  that 
calamity  that  they  should  have  been  made 
the  subjects  of  reproach  as  having  occa- 
sioned it,  and  that  for  a  long  period.  For 
twelve  months  since  that  calamity  befell 
the  city  of  Bristol  they  have  been  the  sub- 
jects of  an  investigation,  not  by  commis- 
sioners appointed  oy  his  Majesty,  not  by 
the  authority  of  Parliament,  but  by  a  pri- 
vate and  voluntary  committee  anpointed 
amongst  their  own  townsmen,  ana  formed 
— however  respectable  the  individuals  may 
be  who  formed  it,  which  I  do  not  doubt — 
formed  chiefly,  if  not  exclusively,  of  that 
party  in  the  town  which,  from  their  poli- 
tical feelings,  as  well  as  religious  differ- 
ences, have  been  lon^  opposed  to  the  ma- 
gistracy of  BristoL(a) 

Gentlemen,  the  administration  of  jus- 
tice in  that  town,  the  chief  authority,  is 
vested  in  the  magistrates;  and  whether 
they  are  ri^ht  or  wrong  in  entertaining^ 
such  a  feelmg,  I  trust  you  will  think  it 

(a)  On  the  7th  Febmary  1832  the  mayor  wrote 
to  Lord  Melhoume  reminding  him  of  the  close 
of  the  trials  onder  the  Special  Commimion  and  of 
the  Courts  Martial,  adding,  "  It  does  not  appear 
to  them  (the  magistrates)  to  be  their  duty  to  re- 
main longer  under  the  observations  which  ha^e 
been  so  continually  and  abundantly  made  upon 
them  without  doing  all  in  their  power  to  vin- 
dicate themselves  ...  If  His  Majesty's 
law  officers  should  think  that  they  have  been 
guilty  of  any  criminal  misconduct  or  negligence, 
all  they  can  say  is  that  they  will  be  most  happy 
to  submit  their  conduct  to  the  constitution^ 
tribumil  upon  a  criminal  information  to  be  filed 
against  them.  But  if,  after  all  the  statements 
which  have  been  industriously  collected  and 
sent  to  your  Lordship,  it  should  appear  that 
they  are  not  properly  liable  to  such  a  proceeding, 
they  hope  that  your  Lordship  will  consider  that 
as  all  the  magistrates  of  the  Kingdom  are  liable 
to  your  Lordship's  control  and  animadversion, 
they  have  also  a  fair  claim  upon  your  Lordship 
for  your  protection.  Papers  of  Solicitor  of 
Treasury,  No.  1262." 
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not  an  onnatoral  feeling  for  them  to  en- 
tertain that  they  were  sabieoted  to  a  gross 
indignity  when  they  found  that  a  tribunal 
was  formed  of  their  own  citizens  to  sit  in 
ja4gment  npon  their  oondact,  to  which 
tribnnal  th^  conld  not  be  parties  bnt  as 
cnlprits.  SCoweyor,  gentlemen,  the  ddj  is 
at  length  arriyed.  The  resnlt  of  that  in- 
yefltigiation,  in  which,  I  understand,  those 
who  instituted  it  boasted  they  had  re- 
ceiyed  the  countenance  cmd  support  of  his 
Majeety's  Groyemment,  has  proauced  this 
information,  with  yarious  otiiers,  filed  by 
my  learned  friend  the  Attorney  GenerdL; 
and  the  mayor  of  Bristol  is  now  called 
upon  to  meet  the  weight  and  authority 
of  an  accusation  by  the  public  prose- 
cutor, without  haying,  until  he  heard 
the  eyidence  detaUcd  in  this  Court, 
any  ^  opportunitjr  of  learning  any  one 
particular  in  which  his  conduct  was  con- 
demned. 

Gentlemen,  the  information  thaL  you 
haye  now  to  try  deals  in  yery  general 
terms.  It  embraces  a  period  commencing 
with  the  Saturday  and  terminating  on  the 
Monday,  and  the  only  charge  made  against 
the  magistrates,  except  one,  is  that  they 
did  not  do  their  duty.  In  what  particular 
they  failed — what  precise  duty  was  ex- 
pected from  them,  or  omitted  by  them — 
all  this  they  haye  had  to  learn  from  the 
eyidence  of  to-day,  haying  had  no  intima- 
tion, either  by  the  record  which  you  are 
now  tiding,  or  by  an  opportunity  of  hear- 
ing their  accusers  face  to  face,  what  were 
the  imputations  cast  upon  them.  Gentle- 
men, you  haye  heard  but  half  the  case. 
Yon  haye  heard,  indeed,  a  statement 
which  my  learned  friend  has  read,  ad- 
dressed by  the  mayor  to  my  Lord  Meh 
bourne  and  to  Lord  HiU,  oontaining  a 
general  outline  of  the  proceedings;  a 
statement  exdusiyely  made  for  the  pur- 
pose of  giying  a  general  yiew  of  the  pro- 
gress of  the  riot,  and  without  the  least 
apprehension  that  those  who  made  it  were 
caued  upon,  at  that  period,  to  exculpate 
themselyeB  from  charges  of  which  they 
were  not  conscious.  li^  gentlemen ,  I  were 
to  endeayour  to  repr^ent  to  you  the  great 
anxiety  I  feel  in  this  cause— an  anxiety 
that  probably  would  render  me  less  ca- 
pable of  discharging  my  duty — ^you  might> 
perhaps,  think  that  I  was  using  the  com- 
mon art  of  an  adyocate  to  endeayour  to 
bespeak  your  attention  and  your  beneyo- 
lenoe.  I  am  confident,  howeyer,  that  when 
yon  look  at  this  case  in  the  whole,  in  its 
detail,  and  in  its  result,  you  will  think  it 
one  of  the  most  important  cases  that  eyer 
was  brought  before  this  great  tribunal — 
one  in  wmch  the  magistracy  and  the  gen- 
try of  England  haye  a  deep  and  an  im- 
portant interest.  For  I  will  yenture  to 
say  that,  if  Mr.  Fifmey^  the  mayor  of  Bris- 


tol, could,  by  possibility,  be  conyicted  by 
your  yerdict  upon  the  eyidence  you  haye 
already  heard,  or  upon  the  topics  that  the 
Attorney  Oeneral  h&B  laid  before  you,  there 
would  be  no  safety  for  any  magistrate  in 
the  kingdom ;  no  honesty  in  the  discharge 
of  his  duty,  no  zeal,  no  integrity  could 
save  him  from  the  malice  and  theyengeance 
of  his  enemies. 

Grentlemen,  I  shall  find  it  necessary  to 
make  some,  although  but  few,  obserya- 
tions  on  the  eyidence  adduced  by  my 
learned  friend,  because,  as  I  must  neces- 
sarily occupy  a  large  portion  of  your  time 
in  filling  up  those  parts  of  the  case  which 
he  has  left  imperfect,  I  shall,  by  my  eyi- 
dence, not  oppose  but  reinforce  many  of 
those  statements  that  his  witnesses  haye 
made,  from  which  I  think  that  eyen  now, 
were  it  an  ordinary  case— were  it  not  so 
deep  a  trust  in  which  I  feel  myself  bound, 
not  only  to  yindicate  the  innocence,  but 
the  honour  of  the  gentleman  entrusted  to 
my  care — I  should,  upon  that  evidence 
alone,  confidently  expect  your  acquittal. 
But  you  must  hear  further  eyidence.  Upon 
the  statement  of  my  learned  friend,  con- 
sidering the  trouble  I  am  afraid  I  shall 
haye  to  give  you  on  my  part,  I  shall  do- 
tain  you  but  a  short  time.  Indeed,  it 
would  not  be  necessary  for  me  to  call  your 
attention  to  those  statements  in  my  learned 
friend's  speech  which  haye  been  contra- 
dicted by  nis  eyidence.  A  great  many  of 
the  facts  which  he  has  stated  haye  been 
already  explained,  or  contradicted  and  re- 
futed, and  to  the  eyidence,  therefore,  I 
should  refer  you,  and  not  to  his  speech. 
But  there  are  two  or  three  topics  m  that 
speech  which  I  think  myself  bound  to 
draw  your  attention  to,  because  I  am  per- 
suaded that  you  will  find,  upon  considera- 
tion, that  the  weakness  of  my  learned 
friend's  evidence  has  not  been  supplied 
by  the  strength  of  his  argrament.  Let  us 
hear  the  propositions  made  by  my  learned 
friend. 

He  states  to  you,  ''  that  the  magistrates 
had  authority,^'  as  undoubtedly  they  had 
by  law,  **  and  a  duty  oast  upon  them  to 
endeayour  to  preyent  those  crimes  which 
result  from  breaches  of  the  peace."  But, 
he  says,  "  that  they  are  inyested,  by  law, 
with  an  authority  of  compelling  oyery 
man,  within  the  sound  of  their  voice,  to 
take  up  arms  if  it  be  necessary."(a)  Now, 
gentlemen,  do  not  let  us  be  caught  by 
words.  The  magistrates  are  inyested,  says 
my  learned  friend,  with  an  authority  of 
compelling  eyery  man  to  take  up  arms. 
Now,  in  one  sense,  that  proposition  is 
true,  but  not  in  the  sense  in  which  you 
are  called  upon  to  apply  it  to  Mr.  Finney. 


(a)  See  above,  p.  28. 
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It  is  tme  that  as  magistrates  they  are 
entitled  to  call  upon  every  man,  when 
they  witness  a  breach  of  the  peace  or  a 
riot,  to  act  in  the  King's  name  in  assisting 
them  to  qnell  it.  Bnt  it  is  not  tme  that 
if  a  man  refuses  to  come  he  is  therefore 
liable  to  immediate  coercion.  If,  indeed, 
the  law  conld  invest  the  magistrate  with 
the  force  of  a  giant,  with  the  hundred 
arms  as  well  as  tne  strength  of  Briareiu, 
80  that  he  might,  in  his  own  person,  com- 
pel immediate  assistance,  my  learned 
friend  would  be  right.  But  all  that  the 
law  does  is  to  make  the  party  who  refuses 
to  aid  the  magistrate  liable  to  an  indict- 
ment, and  upon  the  trial  of  that  indict- 
ment and  his  conviction  his  punishment 
must  depend.  That  is  the  sole  process  of 
compulsion.  I  should  be  glad  to  know 
whether  that  power  which  the  law  gives, 
and  which  can  'only  be  enforced  by  the 
administration  of  the  law,  would  enable  a 
magistrate  to  call  upon  tiie  population  of 
a  town  that  is  determined  to  resist  him, 
and  to  make  them  at  a  moment,  whether 
they  will  or  not,  come  to  his  aid.  How 
could  my  unfortunate  client,  Mr.  Pvnney, 
whose  description  you  have  heard  firom 
the  witnesses,  how  could  he  expect  that 
assistance,  or  how  command  it?  or  if  com- 
manded, how  upon  the  very  evidenoevou 
have  already  heard  enforce  it?  Gfen- 
tlemen,  you  will  please  to  recollect,  there- 
fore, that  l^ough  I  a^ree  in  the  proposi- 
tion of  my  learned  friend  in  that  sense, 
that  the  law  makes  every  man  liable  to 
punishment  who  refuses  to  aid  a  magis- 
trate or  the  sheriff  in  keeping  the  peace, 
yet  there  is  no  law  that  can  overcome 
the  law  of  nature,  which  disables  a  magis- 
trate, bv  any  personal  force  that  he  pos- 
sesses, m>m  compelling  men  to  assist  nim 
whether  they  will  or  not. 

Now  the  next  proposition  of  my  learned 
friend,  to  which  I  shall  call  your  attention, 
is  one  that  I  can  hardly  suppose,  upon 
due  consideration,  he  would  wish  you  to 
consider  that  he  would  deliberately  sup- 
port. The  proposition  is  this :  he  says, 
'•The  law  requires  every  individual  ma- 
gistrate, under  such  circumstances,  to  act 
with  vigour  and  resolution  for  the  pro- 
tection of  the  peace ;  and  in  case  of  any 
small  excess  of  power,  covered  by  his  own 
good  intentions  at  the  time,  he  need  not 
be  afraid  of  any  severe  consequences, 
either  of  a  civil  or  criminal  nature."(a) 
Now  let  us  see  what  that  proposition 
means.  The  good  intentions  of  a  magis- 
trate, his  honesty,  his  zeal,  may  excuse 
him.  In  what  caee,  according  to  my 
learned  friend?  In  cade  he  commits  an 
excess  of  severity,  and  sheds  blood  unne- 


(a)  See  above,  p.  28. 


cessarilyP  My  learned  friend  is  right. 
If  a  magistrate  is  honestly  of  opinion,  and 
those  who  act  with  him  concur,  that  it  is 
necessary  to  use  deadly  weapons  for  the 
purpose  of  putting  down  a  mob,  and  to 
cause  the  military  to  fire  upon  them,  I 
agree  with  my  learned  friend  that,  al- 
though by-and-by  it  might  turn  out,  upon 
cooler  consideration,  that  the  magistrates 
might  have  accomplished  their  object 
witnout  that  degree  of  force,  yet  their 
good  intentions  ought  to  excuse  them. 
But  my  learned  friend  lias  been  G[nite 
silent  on  the  other  part  of  the  p|ropoeition. 
If  the  magistrates  have  good  intentions, 
if  they  wish  to  avoid  shedding  blood,  and 
if  they  err,  not  in  an  excess  of  severity, 
but  an  excess  of  lenity,  my  learned  friend 
is  not  the  man  to  say  that  they  could  be 
excused  from  any  severe  consequences  of 
a  civil  or  a  criminal  nature.  Gentlemen, 
I  ask  at  this  moment,  in  the  progress  of 
this  cause  from  the  beginning  to  this 
time,  either  in  the  speech  of  my  learned 
friend  or  in  the  evidence,  has  any  im- 
proper motive  been  ascribed  to  these  ma- 
gistrates? Has  any  one  corrupt  inten- 
tion, any  one  desire  not  to  do  their  duty, 
been  eitner  pointed  at  by  the  evidence  or 
suggested  by  my  learned  friend?  Have 
I  not  a  right  to  say  that,  if  they  have 
erred,  which  I  do  not  admit ;  have  I  not 
a  right  to  say  that,  if  they  formed  a  mis- 
taken judgment;  have  I  not  a  right  to 
say  that,  if  they  mistook  the  disposition 
of  the  town  of  Bristol,  it  was,  at  least,  an 
innocent  misconception  that  they  could 
not  obtain  the  civil  aid  of  their  fellow 
citizens  to  assist  in  quelling  the  riots? 
Have  I  not  a  right  to  say  that  they  are 
also  entitled  to  a  little  consideration,  and 
to  be  protected  from  any  severe  conse- 
quences of  a  criminal  nature  P  My  learned 
friend  has  not  thought  proper  to  give  you 
that  part  of  the  alternative.  We  are  to 
take  the  law,  therefore,  to  be  this,  that 
when  an  excess  of  severity  takes  place, 
accompanied  with  good  intentions,  the 
magistrate  may  be  excused;  but  where 
error  is  committed  on  the  side  of  lenity, 
though  with  equally  good  intentions, 
whilst  my  learned  friend  administers  the 
law,  he  is  not  to  be  excused ! 

Gentlemen,  what  is  the  result  of  the 
whole  evidence  you  have  been  hearing  for 
several  days  ?  Do  me  the  favour  to  con- 
sider that  you  are  now  sitting  calmly,  free 
from  all  fear,  from  all  alarm,  from  all 
agitation,  to  deliberate  upon  what  was 
proper  to  be  done  in  the  midst  of  tumult 
that  might  have  alarmed  any  man,  in  the 
midst  of  agitations  and  violence  that 
might  have  disturbed  the  coolest  judg- 
ment. Let  me  ask  you  if  you  would  think 
it,  even  at  this  time,  supposing  the  evi- 
dence had  been  of  a  di£lerent  character 
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from  what  it  is,  and  had  led  more  justly 
to  the  conclusion  my  learned  friend  de- 
mands of  you ;  I  ask  now,  would  yon  say 
that,  because  yon  might  be  of  opinion  that 
if  some  other  course  had  been  adopted 
Bristol  might  have  been  saved  from  con- 
flagration, therefore,  the  magistrates 
must  be  guilty  p  No,  gentlemen,  you 
have  this  adyantage  of  them :  you  have, 
in  the  calm  consideration  of  this  question, 
nothing  to  molest  you ;  you  have  no  wives 
and  families  to  think  of;  you  have  not 
the  safety  of  the  citizen  to  think  of ;  you 
have  not  the  responsibility  of  acting  with 
or  without  the  military  to  think  of;  you 
may,  therefore,  form  a  judgment.  Per- 
haps you  may  be  of  opinion  that,  if  a  few 
lives  had  been  sacrificed  upon  the  Satur- 
day, that  if  blood  had  been  spilt  the  town 
of  Bristol  might  have  been  saved;  you 
may  be  of  that  opinion — it  is  but  a  con- 
jecture. But  suppose  you  are  right ;  are 
you  ready  on  that  account  to  condenm 
the  magistrates  when  they  acted  under 
the  assurance  of  an  officer  of  his  Majesty, 
that  he  would  undertake  for  the  safety  of 
the  town  without  using  that  dreadfol  ex- 
pedient? 

More  than  that,  gentlemen ;  does  any 
honest  man  believe  that,  if  the  magis- 
trates, upon  the  evidence  of  my  learned 
Mend,  had  done  that  which  he  says  was 
their  duty,  and  had  spilt  blood  upon  the 
Saturday,  and  saved  Bristol?  does  any 
man  doubt  but  that  they  would  have  been 
indicted  for  murder,  and  that  the  Go- 
vernment would  have  defended  themP — 
that  when  the  magistrates  call  upon  a 
military  man  to  aia  them  in  clearing  the 
streets,  and  desire  him  to  use  all  the 
means  necessary,  and  he  tells  them  there 
is  no  occasion  to  do  more  than  to  ride  about 
amongst  the  mob,  who  are  good-natured, 
and  will  disperse  presently — •*  If  you  leave 
tiiem  to  me  I  will  be  responsible  for  the 
safety  of  the  city  " — can  any  man  doubt 
that  if  a  magistrate  said,  "  Sir,  I  do  not 
ask  you  to  he  responsible,  I  will  be  re- 
sponsible myself,  I  order  you  to  fire " — 
can  uiy  man  doubt  that,  if  a  magistrate  had 
done  that,  and  a  life  had  been  taken  away 
by  it,  though  the  city  had  been  saved,  the 
magistarate  would  have  been  justly  indicted 
for  murder  P  Would  his  good  intentions 
have  excused  him  thenp  I  think  they 
onght,  but  I  have  great  doubts  whether 
th^  wonld  in  these  times. 

Gentlemen,  we  know  the  history  of  that 
very  transaction  ;  a  constable  who  had  the 
imprudence  to  go  out  with  a  pistol  with 
the  best  intentions — I  believe  a  half -pay 
captain — npon  that  very  Monday  mormng, 
and  had  the  misfortune  to  kill  a  person, 
was  indicted,  and  I  never  heard  that  he 
was  defended  by  the  Government.  My 
learned  friend  aid  not  defend  him.    Sfe 


was    defended  at   his  own   expense.      I 
allude  to  Captain  Lewis* 8  case. (a) 

But  let  us  look,  gentlemen,  at  the  evi- 
dence. I  think  the  whole  of  the  evidence 
that  my  learned  friend  has  given  to  you 
mav  be  summed  up  in  two  sentences ; 
and  the  first  is  this,  that  all  the  efibrts  of 
the  magistrates  to  induce  Colonel  Brereton 
to  use  the  military  for  the  purpose  of  re- 
pressing that  riot  were  inefi*ectual.  And 
the  second  is  this,  that  in  consequence  of 
the  militaiy  refusing  to  assist  in  the  sup- 
pressing of  these  riots,  the  civil  force  of 
Bristol  also  refused  to  aid  the  magistrates. 
I  should  be  glad  to  know  what  they  were 
to  do  P  On  the  one  hand,  they  were  de- 
serted by  the  military,  and  on  the  other 
hand  they  were  deserted  by  their  fellow 
citizens.  That  is  the  general  state  of  the 
case ;  and  they  are  now  called  npon  to  be 
responsible  for  the  burning  of  tne  town  ! 
Gentlemen,  I  say  this  is  the  sum  and  con- 
clusion of  the  whole  evidence.  I  admit 
that  it  has  been  dressed  out  in  parts  (by 
what  sort  of  ingenuity  or  with  what  mo- 
tive I  do  not  pretend  to  conjecture),  with 
some  ridicule  cast  upon  the  mayor  of 
Bristol,  with  some  attempts  to  trace  him 
in  particular  situations  for  the  mere  pur- 
pose of  exciting  ridicule,  which  will  but 
DC  the  triumph  of  a  day;  for  you  will 
find  the  whole  story  to  be  founded  in  fa- 
brication and  falsehood,  supported,  if  not 
by  perjury,  by  the  grossest  misconception. 
And  then,  by  a  number  of  negatives  which 
my  learned  friends  labour  to  string  to- 
gether, th^  think  to  make  an  affirmative. 
Witness  after  witness  is  put  in  the  box 
and  asked,  **  Did  you  go  to  the  Council 
House  P  Had  you  any  directions  P  Did 
you  ^  to  the  Guildhall  p  Had  you  any  di- 
rections P  "  So  that  if  a  man  goes  to  the 
Council  House  or  the  Guildhall,  and  has 
no  directions  from  a  magistrate,  the  ma- 
gistrate must  needs  be  giiiltyr !  That  is 
the  conclusion  you  are  desired  to  come  to. 
Is  it  not  very  extraordinary  that  my 
learned  friend,  in  the  investigation  of  a 
case  regarding  the  conduct  of  the  magis- 
trates, should  not  have  called  before  you 
any  one  of  those  persons  that  could  give 
the  best  and  most  detailed  aocount  of 
their  conduct  ?  Here  is  Mr.  Bwrges,  their 
solicitor ;  here  is  Mr.  Brioe ;  here  is  my 
honourable  and  learned  friend  Mr.  Ser- 
jeant LvMou),  whose  name  has  been  men- 
tioned by  almost  every  witness.  They  do 
not  think  tit  to  call  them,  who  can  explain 
everything,  but  they  take  the  case  of  the 
magistrates  and  divide  it  into  tatters. 
With  respect  to  the  mayor,  they  first  show 
him  here,  then  show  him  there,  then  they 

(a)  See  above,  p.  9.  Lewis  vas*defended  by 
Campbell  (afterwards  Lord  Chancellor)  and  was 
acquitted. 
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do  not  show  him  anywhere,  bat  leave  yon 
to  infer,  from  the  defect  of  their  evidence, 
that  according  to  the  opinion  of  the  last 
witness  but  one,  Mr.  Go88j(a)  and  the  pre- 
tended universal  report,  he  was  out  of 
Bristol  during  the  Sunda3r  night.  That 
is  what  my  learned  friend  invites  you  to 
believe  was  the  fact,  because  he  cannot 
prove  it. 

Mr.  0o98  is  the  gentlemen  that  goes  to 
the  Council  House  to  make  his  speech  to 
the  magistrates;  he  goes  three  or  four 
times,  and  gives  a  great  deal  of  trouble  ; 
and  because  his  foolish  plan  is  not  adopted, 
and  they  will  not  tell  him  what  their  plan 
is,  he  makes  a  communication  to  the 
Secretary  of  State  for  the  Homo  Depart- 
ment, and  instils  a  little  of  his  feeling 
into  that  quarter.  You  will  be  surprised 
when  I  tell  you  that  an  inquiry  into  the 
state  of  the  arms  had  taken  place  by  order 
of  the  magistrates  on  the  Sunday,  and 
that  arrangements  had  been  made  at  that 
time  to  secure  them,  though  suspended 
for  a  while  by  the  mob  being  in  posses- 
•  sion  of  the  gaol.  The  number  and  quan- 
tity were  ascertained,  but  the  magistrates 
did  not  choose  to  tell  everybody  either 
the  description,  the  quantity,  or  the  place 
of  deposit.  Upon  that  very  Monday  the 
arms  were  sent  away,  not  to  the  Float,  but 
to  the  gaol.  When  the  possession  of  the 
gaol  was  recovered  by  Mai  or  Maehworthy 
the  arms  were  there  secured.  Why  should 
they  tell  Mr.  Ooss^  Why  should  every 
speech-making  gentleman  that  goes  for 
tne  purpose  of  bullying  the  magistrates 
bo  informed  where  they  deposited  the 
arms,  or  where  they  intendea  to  deposit 
them  P  He  goes  to  make  his  proposition. 
He  proposes,  like  a  military  man,  to  dis- 
tribute the  town  into  posts,  to  put  arms 
into  the  hands  of  persons  that  might  be 
ti*usted — ^it  was  not  very  easy  to  find  at 
those  moments  such  persons  perhaps — 
and  then  to  let  them  go  forth  and  sweep 
the  town  ;  and  then  he  says,  at  all  events, 
let  the  arms  be  secured.  And  Alderman 
Daniel,  who,  I  understand,  is  a  gentleman 
of  high  respectability  and  honour,  now 
above  seventy  years  of  age,  says,  **0h! 
Mr.  Go88,  I  think  we  had  better  throw 
them  into  the  Float."  He  protested  against 
that.  He  says,  "Ton  cannot  be  in 
earnest."  The  alderman  was  not  in 
earnest,  but  he  was  desirous  of  putting  off 
the  importunities  of  Mr.  Goes,  who  was 
molesting  the  magistrates  then  engaged 
in  important  transactions,  with  his  silly 
plans  and  impertinent  curiosity. 

Again  you  are  told  that  the  magistrates 
did  not  form  a  plan.  So  that,  when  the 
militarjr  had  deserted  them,  it  was  in- 
herent in  the  very  ofBce  of  a  magistrate. 


(a)  See  above,  p.  861. 


he  was  bound  by  law,  to  be  possessed 
of  the  knowledge  of  an  engineer,  and  by 
a  sort  of  magic  to  perceive  in  himself  an 
innate  skill  and  cunning  to  defend  a  town, 
and  to  arrange  and  organise  the  popula- 
tion in  half  an  hour,  so  as  to  secure  it 
from  conflagration !  Why,  if  the  magis- 
trates were  a  little  taken  aback  upon  that 
desertion ;  if,  with  an  unwilling  popula- 
tion, they  did  not  know  how  to  proceed ; 
if,  when  the]jr  summoned  togetner  the 
whole  population  only  two  hundred  came ; 
if,  when  those  two  hundred  came,  they 
refused  to  act  without  the  military  ;  and 
if,  when  they  bade  them  adjourn  and 
brina;  more  of  their  neighbours,  a  smaller 
number  still  came  :  if  all  these  things 
happened  to  them,  and  still  they  were  not 
able  to  devise  a  plan  for  defending  the 
town,  perhaps  you  will  think  that  the 
crime  is  not,  at  least  in  a  moral  point  of 

I  view,  of  any  great  magnitude. 

I  But,  gentlemen,  I  speak  in  general  of 
the  evidence.  Let  us  come  to  some  of 
the  details  ;  I  earnestly  hope  that  you 
have  the  evidence  in  your  memories,  and 
that  you  do  not  refer  to  any  other  source 
to  obtain  an  amended  recollection  of  it. 

A  gentleman  was  called  only  two  days 
ago,  a  most  respectable  gentleman,  Mr. 
Bohert8,{a)  who  appeared  to  me  to  be  a  man 
of  great  intelligence,  as  well  as  great 
moderation.  He  stated  that  he  was  a 
minister  of  a  Baptist  chapel,  that  he  had 
a  very  large  congregation,  and  from  his 
habits  had  mucm  intercourse  with  the 
lower  orders  of  people  at  Bristol.  That 
gentlemen  gave  nis  evidence  in  a  way 
that  satisfied  me  that  he  is  a  man  of  con- 
science and  honour,  though  I  never  heard 
of  his  name  before  he  came  into  this 
Oourt.  Tou  will  remember  that  he  sug- 
gested, first  of  all,  that  he  should  attempt 
to  go  to  the  people  in  Queen  Square,  and 
endeavour  by  conciliation,  as  he  probably 
might  know  many  of  them,  who  would 
respect  his  injunctions,  to  prevail  upon 
them  to  go  homo. 

Now  my  learned  friend  turned  the  ma< 
gistrates  accepting  this  offer  into  ridi- 
cule. He  says,  they  thought  by  a  speech 
to  put  the  rioters  down.  They  thought 
no  such  thing.  But  look  at  their  position.  ' 
At  the  very  time  the  gentleman  made 
that  proposal  they  were  abandoned  by  the 
military,  a  part  of  the  population  refused 
to  act  without  the  military,  and  another 
party  refused  to  act  if  the  military  came 
back.  Mr.  Boherts  makes  a  proposition 
to  the  mayor  with  the  utmost  good  faith 
and  candour.  Mr.  Pinney  goes  and  states 
it  to  the  magistrates,  and,  as  Mr.  Pinney 
appears  to  have  known  him  as  a  respect- 
able man,  it  was  adopted.     A  parly  go 


(a)  See  above,  p.  161. 


281] 


Trial  of  Charles  Pinney,  1832. 


[282 


with  him.  Was  a  party  of  mogisfcrates  to 
go  P  My  ;leanied  friend  insinnateB  that 
the  magistrates  were  afraid  of  accom* 
panying  Mr.  Boberts,  With  a  view  to  that 
insinaation  I  asked  a  particular  question. 
Yon  will  recollect  that  when  Mr.  Bcberts 
went  to  the  square  he  saw  the  soldiers ; 
he  called  to  one  of  them  and  mentioned 
to  him  that  he  came  with  the  magistrates' 
authority  in  order  to  use  some  efiforts, 
and  wished  him  to  make  an  opening 
through  the  square;  the  soldier  refusea 
to  do  it.(a) 

Boberls:  The  captain. 

Scarlett :  I  asked  him  this  question : 
*'  When  you  mentioned  the  authority  of 
the  magistrates,  was  it  your  intention  that 
this  should  be  known  to  the  multitude, 
or  only  privately  to  the  soldiers  ?  "  He 
said,  "  Privately  to  the  soldiers,  because 
my  intention  was  to  go  as  of  my  own 
accord,  and  not  to  ftppecu^  authorised  by 
the  magiBtrates."(&)  That  answer  speaks  of 
itself  that  it  was  no  part  of  the  proposi- 
tion that  a  magistrate  should  accompany 
him,  because  he  would  then  have  lost  the 
benefit  of  all  that  he  intended  to  do ; 
what  he  did  would  have  been  supposed  to 
have  been  a  scheme  of  the  magistrates, 
and  Mr.  Bdbert$*8  speech  would  have 
passed  for  nothing.  Mr.  Roberta  further 
stated  that  he  came  back,  and  suggested 
to  the  magistrates  what  he  thought  might 
be  advisable  to  adopt.  Nothing  was  said 
to  him.  He  got  no  answer.  On  !  what  a 
crime  !  that  was  emphatic !  The  question 
was  put  to  him  with  great  solemnity : 
"Yon  received  no  answer  P — ^No,  no  an- 
swer !  Your  proposition  was  not  accepted  ? 
— ^Not  accepted  !  '*  And  so  it  was  left  that 
he  made  a  reasonable  proposition,  and  the 
worthy  gentleman  received  no  answer. 
Gentlemen,  you  will  please  to  recollect 
that  the  magistrates  must,  with  common 
sense,  have  felt  it  a  duty  to  keep  back,  as 
long  as  possible,  from  the  knowledge  of 
the  population,  that  they  could  not  have 
militaiy  aid ;  but  Mr.  Boherts  said,  most 
candidly,  "  Though  I  do  think  still  that 
my  plan  would  have  been  efficient,  I  ascer- 
tained afterwards,  but  not  that  d&j,  that 
the  magistrates  could  not  carry  it  into 
effect,  because  the  14th  Light  Dragoons 
had  been  sent  out  of  the  town,  and  Colonel 
Brereton  refused  that  the  3rd  Dragoons 
should  act." 

When  Mr.  Roberts  stated  that  which 
only  came  out  in  cross-examination  (for 
observe  it  was  left  to  me  in  cross-exami- 
nation to  bring  that  fact  out)  I  ventured  to 
put  to  Mr.  Bmerts  this  question :  '*  From 
what  you  saw  of  the  state  of  Bristol  at 
tluftt  period,  you  seemed  to  be  satisfied 


(a)  See  above,  p.  154. 
(6)  Sec  above,  p.  157. 


that  military  force  was  necessary;  in 
your  judgment  was  there  any  disposition 
evinced  by  the  population  of  Bristol  to 

f've  the  magistrates  any  civil  aid  F ''  Now 
will  give  yon  his  answer  in  terms :  his 
answer  was,  *'  I  was  astonished  at  the 
infatuated  apathy  of  the  inhabitants  of 
Bristol  when  their  town  was  about  to  be 
burnt  under  their  eyes." 

Now,  gentlemen,  I  hope  you  will  re- 
member that  evidence,  and  all  the  evi- 
dence, and  that  you  will  not  refresh  your 
memory  by  referring  to  newspapers  for  it. 
For  see  how  this  is  represented  in  an  ex- 
ceedingly popular  and  distinguished  jour- 
nal, which  circulates  throughout  England 
and  throughout  the  world.  The  answer 
given  to  that  question  here  is  this : — 

**  I  had  a  stroog  impression  of  the  dangeroas 
conseqaences  of  the  infatuated  apathy  of  the 
civic  authorities  in  permitting  the  city  to  be 
occupied  and  ravaged  by  the  mob ! !  *\d) 

So  that  the  evidence  is  directly  per- 
verted :  the  impression  it  was  intended  to 
make  by  that  gentleman  absolutely  de- 
feated, and  a  counter  and  opposite  impres- 
sion raised  in  its  stead ;  and  that  has  gone 
throughout  England.  That  representa- 
tion is,  that  the  civil  authorities— that  is, 
the  magistrates — were  in  a  perfect  state  of 
apathy ;  but  the  witness's  expression  was 
that  the  population  of  Bristol  was  in  a 
state  of  apathy. 

We  have  also  another  important  circum- 
stance appeariDg  upon  that  respectable 
gentleman's  testimony.  At  a  late  hour 
upon  the  Sunday,  when  this  was  passing 
between  him  and  the  magistrates,  he  has 
^iven  a  candid  description  of  what  he  saw 
in  the  Square,  and  you  observe  that  he 
makes  the  number  of  persons  engaged  in 
plunder,  and  those  engaged  in  supporting 
them,  much  larger  than  any  of  tne  wit- 
nesses do.  That  gentleman's  evidence 
clearly  shows  that  at  that  period  the  ma- 
gistrates ^ere  deserted,  that  nobody  would 
act  with  them.  He  goes  to  the  Commer- 
cial Booms,  and  finds  multitudes  of  gentle- 
men there  assembled  with  apparent  un- 
concern ;  and,  as  an  additional  reason  to 
satisfy  him  of  the  apathy  of  the  people, 
there  was  in  the  Commercial  Booms  a  no- 
tice which  has  not  been  proved  to  you, 
except  incidentally,  which  I  will  prove  to 
you  was  universal,  to  all  the  inhabitants 
of  the  town  to  assemble  in  aid  of  the  ma- 
gistrates. Gentlemen,  I  have  now  men- 
tioned Mr.  Roberts,  who  is  the  minister  of 
a  dissenting  congregation,  a  gentleman 
of  great  respectability ;  and  I  of  course 
mean  to  say  nothing  in  the  least  dis- 
paraging of  any  religious  sect  whatsoever, 
and  least  of  all  of  one  th^t  has  so  respect- 

(a)   Times  report. 
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able  a  head.  But  I  mnst  observe,  amd  I  call 
it  to  your  attention,  that  the  greater  part 
of  the  witnesses  examined  have  been  either 
Catholics  or  Dissenters  from  the  Church 
of  England.  I  do  not  mean  on  that  ac- 
count to  impugn  their  respectability,  but 
you  may  easily  conceive  that  in  the  local 
political  differences  of  a  great  corporate 
town  the  party  that  support  the  civil 
authorities  in  general  will  not  consist  of 
that  description  of  persons. 

The  next  witness  I  shall  advert  to  is  Mr. 
Edgeworth,(a)  a  Bioman  Catholic  priest, 
who  gave  his  evidence  with  a  good  deal  of 
unction.  I  will  just  call  your  attention 
to  one  part  of  it.  Mr.  Edgeworth  received 
a  notice  on  the  Sunday,  requesting  that 
his  congregation  might  be  called  upon  by 
him  to  assemble  at  the  Guildhall,  and  do 
their  best  to  aid  the  ma^strates.  Mr. 
Edgetoorth  went  himself.  I  am  not  sure, 
but  I  believe,  that  he  did  not  read  the 
notice  to  them  ;  but  certamly  none  of  his 
congregation  went  with  him.  Mr.  Edqe' 
worth  then  relates  what  passed  upon  the 
Monday.  Mr.  Edgeworih  on  the  Monday 
made  an  offer  to  the  magistrates  that  he 
conid  raise  them  two  hundred  men  that 
he  could  depend  npon ;  and  it  is  made 
criminal  in  the  magistrates  that  one  of 
them  said,  "  Oh,  they  are  Irishmen,  and 
they  will  drink."  He  said,  **  Oh,  I  can 
depend  npon  them."  Now,  I  ask  any  one 
of  you,  ffentlemen,  why  Mr.  Edgeworth 
did  not  offer  that  aid  upon  the  Sunday  P 
Sunday  was  the  critical  day.  This  took 
place  upon  the  Monday  when  the  riot  was 
completely  subdued ;  and  you  hear  that 
upon  the  Monday  an  account  had  been 
spread  throughout  Bristol  that  the  rioters 
had  begun  to  fire,  not  corporation  pro- 
perty only,  which  is  in  Qneen  Square  (for 
be  it  known  to  you  that  every  house  that 
was  burnt  there  belonged  to  the  corpora- 
tion), but  that  other  property  was  in 
danger.  And  when  the  people  found  that 
their  apathy  might  lead  to  such  conse- 
quences as  might  affect  individuals,  they 
then  began  to  attend  to  the  precept  that 
had  been  issued  the  night  before,  and 
assembled  in  the  churches,  and  by  ten 
o'clock  on  the  Monday  morning  there  was 
a  considerable  force  of  the  population 
read^  to  attend  the  magistrates !  What 
signifies  his  two  hundred  Irish  Catholics 
at  that  timeP  Very  good  men  I  dare 
say ;  they  would  have  been  important  on 
the  Sunday ;  yet  that  witness,  who,  as  I 
say,  has  given  his  evidence  with  an 
unction — ^by  which  I  mean  that  he  has 
given  his  evidence  clearly  prejudiced 
against  the  magistrates — does  not  profess 
to  tell  you  why  he  did  not  make  tne  pro- 
position on  the  Sunday. 


(a)  See  above,  p.  181. 


Another  thing  you  find  proved  by  my 
learned  friend's  witnesses — and  vou  will 
take  for  granted,  gentlemen,  whilst  the 
question  is  in  suspense  that  the  evidence, 
called  by  the  prosecutors,  will  not  be 
disposed  to  represent  the  colouring  of  the 
thing  too  much  in  favour  of  the  defen- 
dant—but yet  you  have,  firom  those  very 
witnesses,  an  account  of  the  shouts  of 
the  multitudes  upon  the  first  assembling 
of  the  mob  before  the  Mansion  House. 
Why,  gentlemen,  to  be  sure  only  a  few 
persons  were  engaged  in  the  actual  work 
of  destruction.  You  do  not  require  one 
thousand  men  to  set  a  house  on  fire  or  to 
plunder  it.  But  if  a  thousand  men  look 
on  and  support  twenty  whilst  they  make 
the  plunder,  then  you  require  a  force 
equal  to  remove  one  thousand  men. 
Now,  gentlemen,  what  is  the  evidence  my 
learned  friend  has  given  by  various  of  his 
witnesses  P — not  by  all — some  have  denied 
it.  That  when  the  military  came  in  the 
first  instance  there  were  shouts  of  *'  The 
King  and  Beform  " ;  that  when  the  Man- 
sion House  was  perishing  in  fiames  there 
were  shouts  from  the  multitude,  shouts 
from  persons  spread  in  different  parts  of 
the  crowd,  and  that  no  one  in  the  crowd, 
consisting  of  manj  thousands  of  men  as 
well  as  women,  laid  hold  of  anv  man  that 
shouted,  and  said,  **  Sir,  I  will  take  you 
to  a  magistrate."  Even  upon  their  own 
evidence  there  never  was  so  conclusive 
a  case  of  the  apathy  that  Mr.  BoberU(a) 
speaks  of,  that  when  the  citizens  of  Bristol, 
to  the  number  of  ten  thctusand,  saw  their 
Mansion  House  falling  in  the  midst  of  the 
flames,  the  shouts  were  general,  and  the  cry 
was,  **  It's  only  Corporation  property." 

This  is  evident  upon  the  very  statement 
these  men  make.  Ton  will  observe  a 
question  I  put  to  many  of  them,  '*  If  the 
rioters  were  so  few,  that  so  small  a 
number  of  persons  were  sufficient  to  quell 
them,  how  came  you  not  to  step  forward, 
and  how  came  not  some  of  the  bystanders 
to  step  forward  P  "  No  answer  is  given; 
**  1  dia  not  find  anvbody  to  assist  me,  I 
would  not  go  alone.  Can  it  be  thought^ 
if  the  ma^or  of  Bristol  had  the  talent  to 
make  an  immediate  organisation  of  a 
multitude  in  order  to  quell  the  mob,  that 
there  were  none  of  those  ten  thousand 
that  had  the  same  talents  P  Whv  should 
not  the  persons  present  have  said,  *^  It  is 
abominable  to  permit  this  outrage.  The 
constables  are  overpowered;  they  are'driven 
in  by  only  one  or  two  hundred  fellows  of 
rabble;  come  forward,  let  us  go  and 
disperse  them  I  "  Why,  if  one  hundred 
ana  fifty  gentlemen  amongst  that  mob  of 
ten  thousand  (for  I  call  them  a  mob  if 
they  sup];>ort  the  mob)  had  come  forward 


(a)  See  above,  p.  157. 
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to  aid  the  oonstables,  all  the  mischief 
miglit  have  been  remedied.  Bat  they 
woald  not  go  forward ;  they  protected  the 
rioters  by  their  countenance,  iiheir  pre- 
sence, and  their  shouts ;  and  they  had  an 
obiect  in  doine  so. 

Then,  gentlemen,  Mr.  Taumsend  (a)  is 
called — ^yon  remember  the  discharged  ser* 
vant  of  Mr.  Laa — and  upon  Toumsend^s 
evidence  yon  are  first  desired  to  infer  that 
the  mayor  made  a  ridiculous  escape. 
Novr  what  will  you  think  when  I  prove  to 
yoa  by  three  or  four  respectable  and 
honourable  witnesses,  that  there  is  not  a 
word  of  truth  in  that  story  F  He  has  been 
contradicted  already  by  the  very  next 
witness(&) ;  for  the  next  witness  called  was 
a  servant  of  Mr.  Lemon,  who  lived  next 
door  to  the  Mansion  House,  and  oyer 
whose  house  the  escape  took  place,  and 
that  servant  tells  you  he  saw  Tovmaend 
assisting  the  gentlemen,  and  that  Major 
Mackworth  was  with  the  mayor  at  the 
time.  But  Tovmsend  has  sworn  that  no- 
body was  with  him :  he  has  taken  upon 
himself  to  swear  that  Major  M<iekworth 
was  not  with  him,  but  that  three  women 
servants  were,  and  he  has  placed  him  in 
the  larder,  near  the  men's  watercloset,  in 
order  to  give  an  air  of  ridicule  which  may 
spread  the  story  over  the  United  Kingdom. 

Gentlemen,  that  witness  is  unworthy  of 
belief.  He  has  stated  three  things  which 
I  shall  entirely  contradict.  He  has  stated 
that  he  introduced  Colonel  Brereton  to  the 
magistrates,  that  he  went  upstairs  into 
the  drawing-room,  that  he  found  no 
magistrate  were  (which  is  another  crime), 
ana  that  the  sheriff  came  from  behind  a 
bed  in  the  state-room — I  know  nothing  of 
the  sheriff,  because  he  is  not  a  party 
before  you — and  that  he  went  upstairs  and 
fonnd  the  magistrates  in  the  bed-room. 
Now  what  do  you  think  of  my  proving  to 
jou  that  two  mag^trates  were  down  in 
the  hall,  and  received  Colonel  Brereton, 
and  that  this  man  never  introduced  him 
at  all  P  Again  he  stated  that  he  was  at 
Mr.  Sheriff  Lcus's  in  the  night  when  the 
mayor  called  with  Mr.  Daniel,  the  sur- 
geon and  the  mayor  inquired  for  Mr.  Lax, 
and  then  that  Mr.  Daniel  made  use  of  a 
significant  expression,  which  he  will  not 
distinctly  swear  to,  but  swears  to  his 
understanding  that  they  told  him  they 
were  going  to  Mr.  Fripp'e,  but  desired 
him  to  be  cautious  not  to  tell  anyone. 
Now  the  absurdity  of  the  story  is  manifest 
upon  the  face  of  it,  because  why  should 
they  tell  him  if  they  wished  nobody  to 
know  it  ?  But  what  will  you  think,  when  I 
prove  to  demonstration,  that  at  the  time 
the  mayor  cidled  at  Sheriff  Lax*t  he  had 

(a)  See  above,  p.  119. 

(6)  George  Humphries.    See  above,  p.  138. 


no  contemplation  of  going  to  Mr.  Fripp^s, 
though  he  was  obliged  to  go  there  alter* 
ward  s,  for  a  reason  I  will  explain  P  Mr. 
Townsend,  therefore,  will  be  flatly  con- 
tradicted. 

Now  then,  gentlemen,  we  come  to 
another  witness,  Mr. Waring, (a)9k  Quaker,  a 
gentleman  who  has  the  honour  of  corre- 
sponding with  my  learned  friend,  the 
Attorney  General,  I  did  not  ask  him 
whether  he  corresponded  with  Lord  MeU 
howme.  I  had  heard  by  accident  that  he 
was  a  correspondent  of  my  learned 
friend's,  and  therefore  I  put  the  question. 
Mr.  Waring  is  not  quite  pleased  with  the 
magistrates,  because  they  did  not  adopt 
his  suggestion.  Ton  see  that  the  witnesses 
laid  hold  of  by  my  learned  friend,  who 
}>rove  that  the  magistrates  gave  no  direc- 
tions and  had  no  plan,  are  persons  chiefly 
who  had  a  plan  of  their  own.  Now  what 
was  hie  plan  P  A  most  ingenious  one.  I 
ho]>e  you  will  remember  my  cross-exami- 
nation of  Mr.  TTorm^.  I  do  not  mean  to 
say  anything  against  him.  I  know  that 
the  Quakers  are  exceedingly  cautious  in 
giving  their  evidence ;  so  much  so  that  I 
hardly  ever,  in  cross-examination,  ^t  a 
direct  answer  from  any  of  them.  It  is  no 
disparagement,  but  the  fact  is  so;  men 
have  peculiar  habits,  and,  as  part  of  a 
Quaker's  religion  is  not  to  take  off  his 
hat,  BO  another  part  is  that  when  he  is 
cross-examined  he  does  not  giro  an  imme- 
diate and  direct  answer ;  that  is  owinff  to 
great  deliberation.  You  will  rememoer 
that  in  his  examination  by  my  learned 
friend  he  very  reluctantly  gave  it  out  by 
a  sort  of  insinuation  '*  I  thought  that  an 
effigy  was  proper  to  be  burned ;  I  had  it 
in  my  mind  that  if  an  effigy  was  burned 
it  might  as  well  be  Sir  Ohwrles  WethwdVe:* 
The  witness  did  not  state  it  distinctlv,  but 
it  was  quite  plain  to  everyone's  mind  that 
his  impression  was,  that  he  recommended 
that  an  effigy  should  be  burned  of  Sir 
Charles  Wetherell.  But  I  wanted  him  to 
bring  it  out  plainly,  because  I  have  wit- 
nesses to  prove  it,  and  you  will  observe 
that  it  rests  now  in  his  evidence  thus — ^that 
if  he  did  not  say  it,  it  must  be  manifest  to 
everyone  that  he  meant  it. 

Now  think  of  a  grave  Quaker  coming 
to  make  the  proposition  that,  to  quell  the 
mob,  the  magistrates  of  Bristol  should 
bum  their  own  Becorder  in  effigy !  And 
really,  uix)n  this  record,  I  do  not  know 
that  that  is  not  a  crime  that  will  be  urged 
against  them ;  for  there  is  nothing  dis- 
tinctly charged  upon  the  record.  If  my 
learned  friend  had  put  upon  the  record, 
that  whereas  there  was  a  riot  at  Bristol, 
that  whereas  the  gaol  was  burned,  that 
whereas  the  Bridewell  was  burned,  that 


(a)  See  above,  p.  80. 
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whereas  the  ICangioii  Hoase  was  bnmed  ; 
whereapon  a  suggestion  was  made  to  them 
that,  to  prevent  these  riots,  they  onght  to 
bnm  Sir  Charles  WetherdL  in  effisy,  bnt 
that  they  malicioasly,  knowingfy,  and 
against  uieir  duty,  reftued  so  to  do,  I 
should  have  known  how  to  meet  that 
charge.  Bat  it  comes  npon  ns  here,  npon 
this  general  record,  where  everything  may 
be  bronght  into  evidence  against  the 
mayor,  withont  any  previous  notice.  I 
mnst  own  that  I  never  did  expect  to  hear 
in  this  criminal  proceeding  snch  evidence 
produced  by  the  Crown,  with  a  view  to 
criminate  the  defendants ;  and  I  must  own 
that  I  should  have  thought  the  magis- 
trates the  most  contemptible  and  wretched 
of  mankind  if  they  could  have  ventured  to 
stoop  to  burn  the  Recorder  in  effigy,  in 
order  to  quell  the  mob.  I  presume,  if  the 
Becorder  had  been  actually  in  the  town, 
the  Quaker  mi^ht  have  gone  a  step  fa- 
ther. It  is  said  that  in  a  certain  place 
where  mobs  govern,  that  is  to  say,  in  Con- 
stantinople, K»r  no  country  is  free  where 
the  mob  governs,  sometimes  the  grand 
seignior  is  obliged  to  chuck  out  the  chief 
minister  to  the  mob,  to  appease  them; 
and  if  the  Becorder  himself  had  been  at 
Bristol,  Mr.  Waring  might  probably  have 
suggested,  ''  Surely,  gentlemen,  you  can- 
not do  better  than  to  throw  the  Becorder 
out  amongst  them ;  that  will  amuse  them, 
and  when  they  get  hold  of  him  they  will 
be  entirely  contented  and  satisfied ;  they 
will  pull  him  to  pieces  in  fine  style,  and 
then  you  will  have  appeased  all  the  tumul- 
tuous vengeance  of  the  Reformers  against 
Sir  Charles  WeiherelV*  There  was  another 
man(a)  who  did  say  he  wished  that  had  been 
done.  He  says,  '*  I  certainly  did  very 
often  say  that  it  was  a  pity  they  had  not 
thrown  Sir  Cha/rles  Wetherell  into  the  river, 
rather  than  all  this  conftision  should  have 
taken  place  at  Bristol."  That  was  another 
of  their  witnesses. 

Gentlemen,  by  this  sort  of  testimony 
my  learned  friend  has  supported  his  case. 
And  what  is  remarkable,  until  you  had  it 
from  the  witnesses,  and  until  you  had  it 
from  the  statement  made  by  the  mayor  to 
Ijord  Melboume,  in  the  letter  my  learned 
friend  has  read,  no  allusion  was  made  by 
my  learned  friend  the  Attorney  General 
to  the  state  of  Bristol  at  the  time.  I 
heard  his  speech ;  it  was  a  speech  of  great 
eloquence  and  impression,  and  calculated, 
till  met  and  contradicted  by  his  evidence, 
to  produce  a  great  impression  against  the 
defendant.  Bnt  in  that  speech  there  is  not 
the  least  allusion  to  the  excited  state  of 
Bristol  at  the  time. 

Gentlemen,  I  must  proceed,  therefore, 
to  take  that  task  upon  myself,  and  I  do 


(o)  John  Walker  Newcombe.  Sec  above,  p.  70. 


assure  you  that,  in  describing  the  state  of 
Bristol  at  the  moment  when  these  agita- 
tions took  place,  I  wish  that  I  had  the 
powers  and  the  eloquence  of  my  learned 
mend  to  raise  in  your  minds  an  adec^nate 
idea  both  of  the  activity  and  alacrity  of 
those  who  took  part  in  the  riota,  and 
the  apathy  and  indifference  of  those  who 
viewed  them. 

Gentlemen,  it  was  not  Bristol  alone 
that  was  i^tated,  but  other  parts  of  the 
country.  The  ma^trates  do  not  com- 
plain, and  never  did  complain,  that  they 
nad  not  sufficient  aid  of  military  force.  I 
make  no  doubt  that  they  had  as  much  m 
could  be  conveniently  spared,  for  the  mili- 
tary were  in  requisition  in  various  parts 
of  the  Kingdom.  Neither  am  I  instructed 
to  insinuate  that  Colonel  BrereUm,  if  he 
committed  any  error  in  judgment,  is  on 
that  account  to  be  condemned.  That  gen- 
tleman acted  under  a  fearful  responsibi- 
lity. I  have  no  doubt  that  he  was  under 
the  impression  that,  if  he  had  caused  a 
man  to  bo  put  to  death,  expecting  as  he 
did  that  the  town  would  be  secur^  with- 
out that  calamity,  he  must  have  felt  that 
he  acted  under  responsibility^  which,  in 
these  times,  would  he  fearful  indeed ;  and 
therefore  I  would  not  be  too  harsh  in 
blaming  him.  It  has  been  stated  already 
by  some  of  the  witnesses,  or  if  not,  it  will 
appear  by  the  evidence  I  shall  produce, 
that  Colonel  Brereton,  actually  in  confer- 
ence with  the  magistrates,  stated  his  case 
to  them  thus:  he  said,  "Gentlemen,  the 
force  that  I  have  is  not  sidfioient  to  keep 
the  peace  of  the  town,  couRidering  that 
the  inhabitants  will  not  come  forward  to 
obey  jour  call,  that  they  will  not  come  in 
sufficient  numbers,  and  that  they  will  not 
consent  with  activity  to  support  you.  Ic 
will  therefore  be  quite  in  vain  to  expect 
that  the  use  of  the  military  will  accom- 
plish the  object.  What  you  have  to  do, 
therefore,  is  to  gain  time.  Send  in  all 
directions  for  reinforcements  (and  you  will 
find  that  they  were  sent  for)  and  by  to- 
morrow (that  is  Monday)  you  will  have 
probably  a  sufficient  force  collected,  and 
then  I  will  undertake  to  suppress  the 
riots;  but  in  the  meantime  we  can  do 
nothing."  Now,  although  I  might  differ 
in  judgment  from  Colonel  BreretaUt  and 
although  I  might  aeree  with  some  of  the 
witnesses,  that  if  he  had  employed  the 
military  at  that  time,  he  might  have  suc- 
ceeded without  more  force,  yet  I  by  no 
means  desire  that  any  impression  of  that 
sort  should  be  formed  against  him;  he 
might  act  honestly,  and  he  certainly  was 
in  a  situation  to  judge  for  himself. 

But,  gentlemen,  to  the  case  of  the  magis- 
trates. Need  I  remind  yon  that  the  country 
generally,  at  that  period,  was  in  a  state 
of  great  agitation?    The  very  important 
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measure  that  was  depending  in  Parlia* 
men  t,  and  which  had  bewi  diBpoeed  of  at 
that  time  by  the  House  of  Loros,  had  pro- 
duced a  crisis  of  extreme  agitation  in  the 
ooontiy.Ca)  Bo  not  understand  me  as  mean- 
ing to  say  one  word  against  that  measure ; 
it  IB  the  law  of  the  land,  and  it  never  has 
been,  and  never  shall  boi  m^  practice,  as 
long  as  I  maintain  my  position  in  this 
Court,  to  discuss  the  merits  of  any  law 
before  a  jury  or  before  judges.  You  are 
bound  to  execute  the  law  as  you  find  it, 
and  have  no  right  to  exercise  a  judgment 
upon  its  merits.  Therefore,  all  I  shall 
say  of  that  most  important  measure  is 
this,  that  I  sincerely  nope,  and  earnestly 
pray,  that  it  may  accomplish  the  great 
objects  which,  I  am  c^uite  sure,  many  of 
those  who  introduced  it  intended  to  attain 
hj  it.  No  man  in  this  Court,  no  man  in 
this  Kingdom,  would  be  more  happy  than  I 
should  be,  or  more  grateful  to  its  authors, 
if  it  is  found  in  the  result  to  secure  the 
authority  of  the  Sovereign,  to  maintain 
theprivileges  of  the  peers,  and  to  give  us 
a  House  of  Commons  containing  all  the 
elements  of  wisdom  and  moderation.  I 
shall  be  most  happy  if  it  produces  those 
effects,  which  I  have  no  aoubt  are  theii* 
intentions,  and  1  shall  be  gprateful  to  Ihe 
authors  of  it.  I  think,  and  always  have 
thought,  that  true  liberty  in  this  country 
can  only  exist  under  a  constitutional 
monarchy,  that  a  constitutional  monarchy 
can  only  be  sustained  by  an  hereditary 
peerage,  and  an  hereditary  peerage  by 
wisdom  and  moderation  m  the  House  of 
Commons,  in  order  to  prevent  their  taking 
l^e  executive  government  into  their  own 
hands,  which,  if  they  ever  do,  they  will 
first  destroy  the  Crown  and  the  peers, 
and  become  themselves  the  most  odious 
tyrants  of  the  people. 

On  these  accounts  I  shall  be  most  happy, 
and  feel  a  degree  of  gratitude  I  cannot 
express,  if  these  great  and  important 
blessings  are  secured  by  that  ^neasnre.  If 
our  empire  abroad  is  properly  sustained ; 
if  foreign  nations  are  taught  to  respect 
us,  as  no  doubt  every  man  wishes  they 
should ;  if  the  Union  with  Ireland  should 
b^consolidated,  and  the  affections  of  the 
colonies  conciliated,  I  shall  be  still  more 
happy  to  witness  these  results ;  and  there^ 
fore  I  say  nothing  against  that  measure. 
But  I  may  be  allowed,  historically,  to  re- 
call to  your  recollection  the  means  taken 
to  enforce  it,  and  the  state  of  the  country 
at  the  time  it  was  depending.  I  impute 
blame  to  no  man.  Every  man  has  a  right, 
as  long  as  he  does  not  violate  the  rules  of 
law,  to  take  his  own  course  to  advance 
any  public  measure  he  thinks  fit.    But 


(a)  8ee  Roebuck's    History  of    the    Whig 
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this  I  think  must  be  conceded  to  me,  that 
the  state  of  exeitement  in  the  country 
generally  on  that  great  cause  of  Reform 
had  very  nearly  brought  this  Government, 
I  mean  the  monarchy,  to  dissolution,  and 
sapped  the  foundations  of  civil  society  in 
this  country. 

Gentlemen,  it  cannot  be  denied,  what- 
ever were  the  merits  of  this  important 
measure,  that  at  least  a  very  great  number, 
if  not  the  majority,  of  the  wealthiest  and 
most  intelligent  classes  of  the  community 
were  against  it ;  whether  they  were  very 
wrong  or  very  right  I  care  nothing;  I 
only  state  the  fact.  Now  as  these  classes 
of  the  community  had  for  ages  generally 
exercised  a  great,  if  not  the  cnief  mfluenoe 
in  the  State,  it  was  natural  that  the  nu- 
merical mass  of  the  nation,  with  whom 
the  measure  was  undoubtedly  of  the 
greatest  popularity,  should  feel  a  hostility 
to  those  classes  in  which  they  found  their 
only  opponents.  The  opposition  made  by 
those  classes  of  course  was  made  in  Par- 
liament, because  they  are  not  accustomed 
to  assemble  multitudes,  or  to  mix  with 
them.  It  became  therefore  necessarv,  it 
became  therefore  expedient,  or  at  least 
was  thought  to  be  so  by  men  who  were 
friends  to  the  measure,  to  use  all  means 
in  their  power  for  the  purpose  of  exciting 
the  feelings  of  the  people — I  am  sorry  to 
say  against  these  very  classes — ^and  thus 
to  operate  on  Parliament.  On  that  ac- 
count ma^strates  were  defamed;  libels 
were  published,  without  number  or  check, 
against  almost  every  person  that  liad 
wealth  or  rank  in  the  country ;  a  system 
of  persecution  against  them  was  adopted|; 
ana  in  most  places  a  matrix  was  industri* 
oxuHy  formed  for  those  seeds  of  turbulence 
and  discontent  which  flourish  in  a  vei7 
high  degree  even  without  the  aid  of  cul- 
tivation. Bristol  was  one  of  those  places ; 
and  I  am  not  surprised  at  what  we  have 
seen  of  the  occurrences  at  that  place,  be- 
cause unhappily  from  what  has  passed  in 
this  Court  neretofore,  as  well  as  the  evi- 
dence in  this  cause,  we  have  witnessed 
that  in  Bristol  there  did  exist  great  local 
differences. 

You  will  recollect  that  the  distinguished 
part  taken  by  Sir  Cha/rles  Weth^eU  in 
Parliament,  (a)  which  is  the  alleged  cause 

(a)  **  No  man  hadexpressed  himself  in  stronger 
or  more  offensire  terms  than  Sir  Charles  Wetherell 
of  the  Beformen  of  Bristol.  If  he  made  these 
statements  in  ignorance  of  the  real  sentiments  of 
the  people,  it  iv as  his  duty  to  have  retracted  them 
in  the  same  place  where  he  had  given  them 
utterance  when  he  learnt  that  our  petition  to  the 
Lords  contained  upwards  of  twenty  thousand 
signatares.  It  was  the  reckless  defiance  with 
which  he  treated  these  facts  that  impressed  yet 
more  strongly  on  the  minds  of  the  people  the 
deep-rooted  aversion  to  Sir  Charles  Wetherell. 
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of  the  immediate  riots  at  Bristol,  inrolred 
faim  not  only  as  an  opponent  of  the  mea- 
sare  bat  as  an  advocate  of  corporations ; 
and  corporations  were  a  subject  of  attack  | 
— all  the    corporations  in  the   kingdom 
were  the  subject  of  attack.    There  was 
hardly  a  printer  in  any  provincial  town 
that  had  not  something  to  pnblish  against 
corporations.     All  the  magistrates  were 
attacked.     The  effect  of  this  was,  that  in 
the    agitation   necessary  to  sabdne   the  j 
supposed  indisposition  of  Parliament  to-  ' 
waras  the  measure,  the  very  foundations  • 
of  all  authority  were  loosened  ;  all  respect  | 
and  reverence  for  the  magistrates  wero  | 
gone ;  and  therefore  there  was  no  magis-  | 
trate  in  the  kingdom,  I  will  venture  to 
say,  not  even  the  high  and  venerable  ma- 
gislarates  before  you,   who  possessed    at 
that  time  the  influence  that  tney  ought  to 
XX>ssess,  and  do  possess  in  a  sounder  state 
of  the  community. 

Under  these  circumstances,  and  with 
that  state  of  excitement,  the  period  came 
when  it  was  necessary  to  deliver  the  gaol 
at  Bristol.  You  must  know  that  the  de- 
livery of  the  gaol  at  Bristol  cannot  be 
effected  without  the  Recorder. (a)  He  is  by 
their  constitution  au  essential  person  to 
be  present  at  the  trial  of  prisoners.  It 
was  formerly  the  practice  at  Bristol  to 
deliver  the  gaol  once  a  year ;  but  of  late 
years,  in  consequence  of  the  complaint  of 
the  citizens  and  the  just  complaint  that  it 
was  too  long  a  period  to  detain  prisoners 
in  custodjr,  the  corporation  had  adopted 
the  practice  of  holding  the  assizes  twice 
in  the  year.  The  month  of  October  was 
one  of  the  general  periods.  There  were 
sixteen  prisoners  in  the  gaol,  all  of 
them  detained  for  capital  offences.     Other 


They  had  resolved  to  testify  their  disapprobation 
of  his  political  conduct  in  ihe  same  way  in  which 
the  very  same  parties  who  are  now  so  loud  in 
^condemnation  of  them  had  encouraged  and  urged 
them  to  show  it  when  he  entered  the  city,  the 
first  time  after  his  appointment  to  the  Recorder- 
ship — the  citizens  imputing  his  election  to  his 
known  hostility  to  Cathohc  Emancipation.*' — 
"  The  Origin  o(  the  Riots  of  Bristol  '*  by  «  T.  J.  " 
Manchee,  p.  8.  Papers  of  Solicitor  of  Trea- 
8ur7,No.  1263. 

(a)  In  1769  a  special  commission  for  the 
trial  of  offences  in  the  City  of  Bristol  was  issued, 
because  one  of  the  prisoners  was  charged  with 
forging  the  signature  of  the  Recorder,  Dunning, 
to  a  promissory  note.  In  a  letter  by  the  town 
clerk  to  Lord  Melbourne*  December  2,  1831, 
the  mayor  and  aldermen  submitted  the  question 
*'  whether  the  sending  a  special  commission  to 
the  City  of  Bristol,  without  inserting  their  names 
in  it,  would  not  be  derogatory  to  the  rights  and 
franchises  granted  to  the  corporation  by  a  series 
of  royal  charters,  and  now  vested  in  them  by 
the  law  of  the  land  ?"  Domestic,  Bristol  Riots, 
183 1.    See  also  Seyer's  Bristol,  2,  565. 


smaller  offences  may  be  tried  withont  the 
Recorder;  bat  there  happened  at  that 
time  to  be  sixteen  capital  offences;  his 
presence,  therefore,  was  necessary. 

Now  what  did  Mr.  Pinney  and  the  ma* 
gistrates  of  Bristol  do  P  I  should  inform 
you  that  Mr.  Pinney  had  been  mayor  of 
Bristol  only  two  or  three  weeks,  this 
being  the  first  time  that  he  was  elected. 
He  had  never  served  the  office  before,  and 
was  also  new  to  the  magistracy,  for  it  was 
by  virtne  of  his  mayoralty  that  hn  became 
a  magistrate.  They  had  a  consultation 
upon  the  subject  They  were  aware  that 
in  the  town  of  Bristol  there  existed  a 
great  sensation  against  Sir  Charles  Wethe- 
rell;  perhaps  they  were  not  aware,  cer- 
tainly not,  that  the  prejudice,  the  hatred 
against  the  magistracy  itself,  would  be 
carried  to  the  extent  of  a  desire  to  see  their 
propei-ty  burned  and  plundered.  But  they 
were  aware  that  there  was  no  part  of  the 
country  in  which  a  more  angry  feeling- 
prevailed  than  at  Bristol ;  that  at  Bristol 
the  feelmg  for  Reform  was  very  general, 
and,  in  fact,  universal ;  that  this  feeling 
might  break  out  in  some  demonstrations 
against  Sir  Charles  WethereU;  and  they 
considered  whether  they  could,  with  pro- 
priety, postpone  the  gaol  delivery. (5)  They 
had,  on  the  one  hand,  to  consider  that,  if 
they  xwstponed  it  of  their  own  authority, 
they  were  open  to  the  reproach  of  keeping^ 
men  in  gaol  for  a  considerable  time,  x 
make  no  doubt  they  would  have  heard  of 
it  in  various  places,  that  they  had  as-* 
sumed  too  much  authority.  On  the  other 
hand,  if  they  held  the  session  at  the  usual 
time,  in  the  month  of  October,  they  ex- 
posed the  town  of  Bristol  to  some  chance 
of  agitation  and  riot. 

Under  these  circumstances  they  felt, 
and  in  my  opinion  they  felt  justly,  that  it 
did  not  become  them  to  undertake  the  re- 
sponsibility, that  unless  they  could  have 
the  sanction  of  the  Secretary  of  State » 
who  might  be  able  to  say  in  Parliament, 
if  any  attack  were  made  upon  them  for 
postponinfi"  the  gaol  delivexy,  that  it  was 
done  by  nis  sanction,  they  could  not 
undertake  it.  They  sent  a  deputation  to 
town,  consisting  of  one  of  their  number 
together  with  one  of  the  sheriffs  (a  gentle- 
man who  sits  before  me),  who  were  first 
to  consult  Sir  Charles  Wetherell,  whether 
he  thought,  in  point  of  law,  it  was  neces- 
sary to  hold  the  gaol  delivery  with  the  Re- 
corder, upon  which  Sir  CnarUs  Wetherell 
could  not  give  any  other  opinion  than  that 
it  was  necessary.  Sir  Charles  Wetherell 
did  not  like  himself  to  undertake  the  re- 
sponsibility of  putting  it  off.  He  said,  "  I 
think  it  ought  to  be  held ;  you  had  much. 

(a)  See  Place's  Narrative,  Brit.  Mus.  Add. 
MSS.  27,790,  f.  125. 
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better  go  to  the  Secretary  of  State." 
Thej  then  Btated  their  case  to  Lord  Md- 
lowrne.  Lord  Mdboume  said,  "I  quite 
agree  that  it  ought  to  be  held,  and  with 
thensaalforniB/'(a)  The  magistrates  were 
anxious  that  he  should  see  Sir  Charles 
WeihereU;  thej  have  stated  that  in  the 
case  which  has  been  read  to  jou  to-day. 
He  did  see  him;  the  couversation  was 
renewed,  and  the  result  was  that  my  Lord 
Meiboume  was  decidedly  of  opinion  that 
they  ought  not  to  postpone  the  gaol  de- 
livery. He  said,  **If  you  want  troops, 
you  shall  have  them" — the  number,  of 
course,  he  could  not  specify,  that  was  to 
depend  upon  arrangements  at  the  Horse 
Guards — *'but  upon  this  condition,  that 
you  do  not  use  tnem  but  in  the  last  ex- 
tremity." Of  courde  it  was  not  their  de- 
sire to  do  so. 

When  they  returned  to  Bristol,  they 
were  desirous  of  usin^  erery  expedient  to 
ensure  a  safe  reception  for  Sir  Charles 
WethereU.  They  thought  that  in  doing 
that,  when  they  had  once  conducted  him 
to  the  Guildhall  and  brought  him  to  the 
Kansion  House,  the  popular  ebullition 
would  have  passed  away,  and  that  eyery- 
thing  would  have  been  tranquil.  They 
were  aware  that  the  Reformers  felt  that  it 
was  proper  to  make  some  demonstration 
that  there  was  no  reaction  in  the  town ; 
but  they  thought  that  might  be  done  suf- 
ficiently by  the  attacks  and  insults  made 
upon  him  upon  his  approach,  and  that  if 
they  defended  him  from  these,  they  would 
then  haye  done  all  that  their  duty  re- 
quired. Thoy  had  no  contemplation  that 
there  existed  that  degree  of  apathy  in  the 
town,  which  the  result  has  proved  did 
exist,  or  that  there  existed  so  violent  a 
party  who  would  come  forward  to  plunder 
and  to  burn,  and  to  make  reform  the  pre- 
text for  it.  That  Bristol  contained  an 
angry  population ;  that  its  neighbourhood 
was  occupied  very  much  by  persons  of  the 
working  classes,  they  were  aware;  but 
they  thought  that  those  persons  would  be 
contented  when  they  had  made  a  demon- 
stration  of  their  feelmgs  and  retired. 

They  then  applied  to  the  under-sheriff, 
Mr.  Hare^  a  very  intelligent  and  honour- 
able gentleman,  and  said,  "  It  is  your 
business  to  see  the  Recorder  safe  in  the 
town.  What  number  of  constables  do  you 
think  will  be  necessary?  How  many 
officers  have  you  P  "  He  stated  the  officers 
he  had,  and  his  opinion  (and  no  man  was 
a  better  judge  at  that  moment,  for  you 
must  not  judge  by  the.  event  afterwards) 
that  three  hundred  constables  would  be 
sufficient ;  and  he  was  then  told  that  he 
had  the  authority  of  the  magistrates  to 
say  that  he  should  get  that  number  at 
least;    that   he  should   organize    them, 

(a)  See  below,  p.  829. 


and  arrange  them  to  attend  Sir  Charles 
WethereU  upon  his  coming  into  the  town. 
Mr.  Hare  applied  to  the  chief  constables 
of  each  district,  and  you  heard  from  one 
of  them  who  has  been  called(a)  that  the 
chief  constables  and  the  various  petty 
constables  under  them  amounted  alto« 
gether  to  about  one  hundred.  Mr.  Hare 
was  of  opinion  that  they  ought  to  treble 
the  number,  and  therefore  he  said,  *'  In 
each  ward  you  will  contrive  to  get  as 
many  persons  as  you  can  to  serve  as  special 
constables ;  but  the  magistrates  have  autho- 
rised me  to  say,  in  cuse  you  cannot  get  a 
sufficient  number,  to  treble  your  present 
number  by  voluntary  service ;  you  must 
hire  such  men  as  you  can  d^^iend  upon 
to  make  up  the  deficiency."  Accordingly, 
one  hundred  and  nineteen  were  hired 
whom  the  magistrates  paid.  They  foimed 
about  three  hundred  and  fifteen  or  three 
hundred  and  twenty  constables  alto« 
gether;  and  Mr.  Hare  will  tell  vou  he 
was  perfectly  satisfied,  and  that  ne  told 
the  magistrates  the  number  was  sufficient. 
They  took  the  precaution  of  meeting 
Sir  Charles  WethereU  at  a  short  distance 
from  the  town,  instead  of  going  to  the 
usual  place,  which  was  two  miles  further. 
They  likewise  desired  him  to  approach 
the  town  early  in  the  morning,  the  usual 
hour  being  the  middle  of  the  day,  and 
they  thought  by  that  means  to  avoid  the 
presence  of  a  great  multitude.  With  these 
precautions  he  was  introduced.  That  sort 
of  agitation  took  place  that  was  expected. 
But  the  constables  were  formed  to  protect 
the  carriage,  and  you  heard  from  the 
statement  of  one  of  them,  that  he  was 
conducted  in  safety  to  the  Guildhall. 
While  he  was  in  the  Guildhall,  some  de- 
monstrations  of  riot  took  place,  some  even 
in  the  Court  itself  made  demonstrations 
of  anger  to  Sir  Charles  WethereU ;  and  I 
believe  that  Sir  Charles  WethereU  desired 
that,  if  anybody  interrupted  the  proceed- 
ings, he  should  be  brought  to  him  to 
be  committed.  Nobody,'  however,  was 
brought.  The  mayor  then  received  him 
at  the  Mansion  House.  But  I  should  first 
tell  you  (for  I  am  now  going  to  relate  the 
conduct  of  the  mayor)  that  he  was  up  at 
seven  o'clock  in  the  morning.  He  went  to 
the  Council  House.  He  saw  the  marshal- 
ling of  the  constables  ;  received  from  the 
sheriff  the  plan  he  had  made  of  marshal- 
ling them.  When«,they  were  all  assembled 
at  the  Council  House,  the  mayor  made 
them  a  speech,  exhorting  them  to  tem- 
perance in  their  conduct,  and  to  firmness 
at  the  same  time,  and  to  do  all  they  could 
to  avoid  provoking  the  multitude.  That 
speech  he  made  to  them  at  eight  o'clock, 
and  he  then  returned  to  the  Mansion 
House,  and  dressed  himself  (the  ceremony 


(a)  JohnCosseiui. 


Set  above,  p.  77. 
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is  to  receive  the  .Beoorder  in  a  fall  dreas), 
to  put  on  his  buckles  and  his  silk  stock- 
ings, and  a  dress  coat ;  and  t^ien  he  went 
to  the  Gnildhall  to  wait  the  coming  of  the 
Becorder. 

After  they  had  finished  the  opening  of 
the  sessions  at  the  Gnildhall,  they  came 
to  the  Mansion  Honse.  At  that  place  the 
osnal  ceremony  is  for  the  magistrates  that 
do  not  attend  at  the  Guildhall  to  meet 
the  Becorder.  All  the  magistrates  met 
that  were  able  to  oome;  I  beliere  there 
was  one  in  a  distant  part  of  England.  ; 
When  they  met  the  Becorder  there  were  | 
certain  demonstrations  of  riot.  Boys  and  i 
men  had  been  throwing  stones  at  ^he  Be-  j 
oorder  during  their  progresa.  Some  of  j 
those  boys  and  men  were  di£(covered,  and 
the  constables  attempted  to  take  them  np. 
That  caused  some  straggles  between  the 
constables  and  them.  The  constables  have 
been  accused  of  using  rather  too  much 
Tiolence  to  provoke  the  mob.  Some  of 
the  persons  assembled  thought  so.  How- 
ever, there  was  no  serious  demonstration 
except  the  hootings  and  tbe  cryinff  out 
agaicist  Sir  Oharlea  Wetherell,  and  about, 
ing,  ''The  King  and  Beforra,  the  King 
and  Beform."  Of  course  Sir  Charles  We- 
therell could  not  take  that  cry  as  any 
objection  to  him  personally.  It  did  not 
put  his  person  in  danger.  But  in  con- 
sequence of  the  multitude  continuing,  the 
Mansion  House  was  protected  by  the  con- 
stables. The  magistrates  held  a  consul- 
tation whether  they  should  go  to  church 
tibie  following  day,  the  Sunday,  with  the 
Becorder,  as  had  been  usual ;  and  they 
thought,  seeing  there  was  a  very  angry 
feeling  in  the  town,  that  it  might  be  more 
expedient  that  the  Becorder  should  not  go 
to  church  in  state  on  the  Sunday ;  being 
a  day  when  most  of  the  population  were 
idle,  those  who  were  ill-disposed  would 
find  a  opportunity  of  insulting  him  and 
disturbing  the  peace ;  and  therefore  thev 
proposed  that  he  should  not  go  to  church 
until  Monday,  and  that  from  the  church 
he  should  go  directly  to  the  Guildhall. 
There  was  no  idoa  at  that  time  that  any 
violence  would  be  conmiitted  like  that 
which  afterwards  occurred.  However,  as 
that  letter  of  the  mayor  describes,  the  mul- 
titude continued  to  increase ;  they  threw 
stones  at  the  windows  and  broke  them — 
X  will  not  repeat  what  that  letter  has 
stated — they  made  an  impression  upon  the 
Mansion  House  itself;  some  of  them  got 
in  and  began  to  do  mischief. 

At  that  moment  a  deliberation  was  held 
whether  it  was  not  proper  to  send  for  the 
military.  Now  that  was  a  question  of 
very  great  importance.  There  were  at 
that  time  some  two  or  three  hundred  con- 
stables about  the  Mansion  House,  who  had 
been'out  from  seven  o'olock  in  the  morn- 
ing.   It  was  their  duty  to  remain  there 


till  discharged;  but  nobody  had  appre- 
hended that  it  was  neoessary  they  should 
remain  the  whole  night  at  the  Mansion 
House  at  that  period.  Gentlemen,  I  xnnst 
tell  you  frankly,  that  my  learned  friend 
Mr.  Serjeant  Ludlow  did  think  it  was  pro- 
per to  send  fbr  the  miiitaiy.  The  magis- 
trates applied  to  Sir  Charles  Wetherell^ 
and^he  thought  it  was  not.  You  heard  from 
a  witness  (a)  who  was  examined  the  first 
day  that  he  went  to  the  maffistrates  and 
suggested  that  the  mititary  would  be  sent 
for,  when  Sir  Charles  Wetherell  stated  in 
a  very  emphatio  manner  (you  will  recol- 
lect how  he  described  him  putting  his 
hands  into  his  breeches'  pockets),  '*  Sir,  I 
am  of  opinion  that  there  is  not  a  suflBicient 
case  to  justify  the  magistrates  in  sending 
for  the  military."  It  was  a  question  of 
discretion ;  it  was  a  question  upon  which 
judgments  might  differ ;  and  Sir  Charles 
Wetherell,  who  was  undoubtedly  not  de- 
ficient in  courage  or  in  prudence,  did 
think  it  was  not  neoessary.  But  very 
shortly  afterwards,  the  mob  continuing  to 
increase,  the  mayor  went  out  in  his  full 
dress,  which  he  iiad  had  no  opportunity 
during  the  day  of  changing.  He  was 
necessarily  engaged  during  the  whole  day. 
There  was  to  have  been  a  dinner  at  the 
Mansion  House  for  the  Becorder ;  the  ma- 
gistrates and  others  who  had  assembled 
to  meet  him,  had  not  quitted  the  house. 
The  mayor  went  out  and  addressed  the 
mob,  impressing  upon  them  the  impro- 
priety of  their  conduct,  entreating  them 
to  disperse  ;  and  when  he  saw,  as  he  did, 
great  numbers  of  decent-looking  persons 
assembled,  and  appearing  to  cheer  the 
mob,  he  expected  of  course  that  his  ad- 
dress woula  have  some  influence  upon 
that  description  of  persons.  He  implored 
them  to  disperse,  and  said  that  *'  he  should 
be  exceedingly  sorry  to  take  any  measures 
of  force,  but  that  he  should  be  obliged  to 
do  that  unless  they  would  disperse."  He 
could  not,  however,  prevail  upon  tham; 
upon  which  a  further  deliberation  was 
held  as  to  what  should  be  done,  and  it  was 
then  agreed  by  evervbody  that  it  was  time 
to  read  the  Biot  Act,  and  send  for  the 
military.  The  military  was  sent  for ;  and 
while  the  messenger  went,  the  mob  in- 
creased in  fury  and  in  violence. 

Gentlemen,  was  this  a  time  for  tbe 
sheriff  to  order  out  thQ  posse  comitaitu,  or 
for  the  magistrates  to  go  out  to  get  every 
man  to  come  and  assist?  The  life  of 
every  man  in  the  house  was  in  danger; 
the  mob  had  forced  the  Mansion  House 
door,  and  had  begun  to  plunder  the  lower 
apartments ;  they  had  brought  combus- 
tibles into  tbe  house  to  bum  it.  Sir 
Charles  Wetherell  was  advised,  as  it  was 
conceived  he  was  the  object  of  the  fury  of 

(a)  John  Cossens.    See  above,  p.  78. 
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tbe  mob,  to  quit  the  place,  because  his  life 
was  in  danger;  and  I  thank  my  learned 
friend  for  not  filing  an  information  against 
him,  because  he  certainly  did  abscond. 
If  it  be  any  crime  in  a  magistrate  to  avoid 
the  discipline  of  an  infuriated  mob,  Sir 
Charles  Wetherdl  onght  to  be  thankfdl  to 
my  learned  friend  for  not  haying  indicted 
him,  for  he  too  is  a  magistrate.  But  there 
was  no  crime  in  the  one  any  more  than  in 
the  other.  He  was  advised  to  qnit  the 
place ;  the  mob  forced  their  way  in  ;  the 
drawing-room  windows  were  broken.  The 
magistrates  had  been  in  the  drawing- 
room.  Some  of  them  retired  to  the  bed- 
rooms upstairs  ^at  they  might  have  a 
better  view  of  what  was  passing;  and 
some  went  higher  still,  in  order  by  throw- 
ing down  tiles  to  chock  the  mob.  The 
opinion  of  the  majority  was  that  thej 
ought  not  to  do  so ;  that  such  ammuni- 
tion would  be  soon  exhausted,  and  not  be 
effectual  while  it  lasted.  The  mayor^ 
while  thart  was  passing,  and  from  first  to 
last,  was  not  backward  in  exposing  him- 
self to  personal  danger,  and  in  fact  he 
surprised  even  those  who  knew  him,  by 
his  activity,  his  personal  exertion,  and 
his  seal.  He  went  down  and  received 
Colonel  Brercton  at  the  risk  of  his  life — 
that  is  the  first  lie  I  give  to  Mr.  Town- 
send' 8  evidence.  Now,  gentlemen,  let  me 
ask  here,  is  it  to  be  gravely  urged  by  my 
leaimed  friend  the  Attorney  Oeneral,  that 
the  magistrates  are  to  be  prosecuted  be- 
cause when  an  infuriated  mob  break  into 
the  lower  part  of  the  Mansion  House,  and 
break  the  windows  of  the  drawiuff-room, 
they  take  refuge  upstairs  in  the  bedroom  P 
Thai  is  the  argument.  Of  the  variety  of 
witnesses  he  has  called,  not  one  has  told 
yon  that  the  magistrates  there  (six  or 
seven  or  more  in  number,  some  of  them 
veiT  old  men),  if  they  had  ^one  out  bodily 
could  have  checked  the  not.  Nor  am  i 
aware  of  any  law  that  compels  a  magis- 
trate to  do  so ;  he  is  to  read  the  Riot  Act, 
but  not  to  go  and  |>lay  at  fisty-cuff^  with 
the  mob.  Where  is  it  to  be  found,  in 
what  law  book,  that  a  magistrate  is  to  put 
himself  at  the  head  of  the  constables  or 
the  military,  and  make  a  charge  upon  the 
mob  P  Whoever  states  that,  states  a  pro- 
position new  in  this  land.  A  magistrate 
may  do  it;  there  may  be  circumstances 
where  he  or  any  other  individual  ought  to 
do  it  perhaps ;  but  the  law  does  not  make 
him  criminal  for  not  doing  it.  It  is  no 
part  of  his  necessary  duty  to  place  him- 
self with  or  without  arms  at  the  head  of  a 
body  of  constables ;  his  duty  is  to  make 
arrangements,  and  to  employ  others  to 
put  an  end  to  the  riots,  out  not  to  use 
violence  with  his  own  hands. 

When  Colonel  BrereUm  arrived  with  the 
Srd  Dragoon  Gkiards,  something  had  oc- 


carred  regarding  that  regiment  of  which  I 
do  not  know  the  history,  but  which  made  tbe 
mob  well  disposed  towards  them.  Colonel 
Brereton  was  not  the  officer  of  that  regi- 
ment— ^he  was  a  colonel  upon  half  pay — 
and  if  he  had  no  other  duty  to  perform,  he 
would  not  have  had  any  command  at  all 
there.  But  being  upon  duty  in  the  recruit- 
ing service,  it  was  his  provmco  to  take  the 
command  of  whatever  subordinate  officers 
came  within  his  district,  and  therefore  the 
other  regiments  sent  into  the  nei^bour- 
hood,  which  were  ordered  into  Bristol, 
were  placed  under  the  command  of  Colonel 
Brereton,  A  squadron  of  the  14th  Light 
Dragoons  came  in ;  but  they  were  not  so 
well  received  as  the  3rd  Dragodn  Guards. 
As  these  last  approached  I  shall  prove  to 
you  that  they  were  received  with  cheers ; 
that  there  were  hurrahs  for  the  "King 
and  Reform  ;"  they  were  aoproaching  the 
soldiers  and  shakmg  hanos  with  them, 
which  miffht  have  satisfied  Colonel  Brere- 
ton himself  that  he  could  not  have  relied 
upon  the  3rd  Dragoon  Guards.  Colonel 
Brereton  went  out  and  saw  the  state  of 
things,  and  gave  it  as  his  opinion  that 
there  was  no  reason  for  the  soldiers  to  do 
anything  but  to  ride  about  the  Square  and 
the  streets.  The  magistrates  differed  in 
opinion  from  Colonel  Brereton ;  they  were 
of  opinion  that  it  would  have  been  easy  to 
make  use  of  the  soldiers  to  disperse  the 
mob.  The  constables  stated  tnat  they 
were  not  sufficient  for  that  purpose,  that 
they  were  worn  out  with  fatigue.  The 
constables  had  been  there  from  seven  in  the 
morning  till  four  or  five  in  the  evening ; 
they  had  had  [no  refreshment  nor  repose. 
Neither  magistrate  nor  constable  at  that 
period  had  had  any  rest  or  refreplmient. 
But  the  Colonel  was  of  opinion  it  was 
sufficient  for  the  soldiers  to  parade  the 
streets,  and  guard  the  Mansion  House  and 
the  palace,  that  the  mob  were  a  good- 
natured  mob,  and  would  disDcrse.  He 
went  out  a  second  time,  ana  came  in 
again  and  said  bis  arm  was  tired  with 
shaking  hands  with  them,  and  that  they 
would  disperse  of  themselves.  Others 
thought  differently,  that  as  the  troops 
were  shown  they  ouffht  to  have  been  used, 
and  the  mob  immediately  dispersed.  He 
said  to  the  magistrates,  "Do  you  order 
meP"  The  answer  was,  "Yes,  we  gfive 
you  orders  to  clear  the  streets."  He 
replied,  "  Do  you  order  me  to  fire  P"  The 
answer  was,  "  Tes,  if  it  is  necessary ;  you 
are  to  do  what  is  necessary."  But  were 
the  magistrates  to  order  him  to  fire  at  all 
events  P  The  opinion  was  given  to  him 
that  it  was  necessary  for  him  to  clear  the 
streets  by  the  sabre  at  least,  and  force  the 
mob  out  of  Queen  Square;  and  ho  said 
this:  "  Gentlemen,  be  at  your  ease,  there 
is  no  occasion  for  it ;  I  undertake  on  my 


299] 


Tried  of  Charles  Pinney,  1882. 


[300 


own  responaibility  for  the  safety  and  peaoe 
of  the  town  this  night.*'  At  that  time 
some  of  the  Dragoons  were  brought  in 
wounded,  and  some  of  the  constables  also. 
Serjeant  Xtui/oto  eaid  to  him,  '*]t  is  odd 
yon  should  say  the  mob  are  good- 
humoured,  when  these  persons  have  been 
wounded  by  them.*'  Meantime  a  party  of 
the  14th  Ligbt  Dragoons  had  attacked  the 
mob,  and  driven  them  down  to  Ihe  bottom 
of  the  square,  but  from  whence  they 
escaped  into  the  market.  An  officer  came 
in  to  say  that  the  mob  were  pelting  the 
soldiers  with  stones,  from  the  positions 
they  had  taken,  that  they  had  put  out 
the  lights,  and  that  it  was  necessary  to 
haye  some  of  the  constables  to  detect  them 
and  driye  them  out ;  and  a  constable  pre- 
sent offered  that  with  25  men  he  woula  go 
with  the  officer,  and  find  out  the  parties 
assailing  them.  But  Colonel  Brereton  said, 
**  It  is  not  necessary  ;  I  baye  been  among 
them,  and  it  is  not  necessary;  let  the 
the  14th  Dragoons  go  to  their  quarters ;  I 
will  parade  the  streets  and  be  responsible 
for  the  safety  of  the  city  to  night/^ 

(Gentlemen,  at  this  period  are  you  ready 
to  say  that  the  magistrates  were  guilty  of 
any  crime  P  It  is  not  from  the  record, 
but  from  the  speech  of  the  Attorney  Gene- 
ral^ and  from  the  eyidence,  that  I  collect 
what  the  charge  is.  Ho  says,  "  It  was 
their  duty  to  order  the  soldiers  to  fire, 
and  not  to  throw  the  responsibility  upon 
them."  I  beg  to  tell  my  learned  friend 
that  I  think  no  man  in  England  would 
entertain  that  opinion.  When  the  mili- 
tary officer  had  giyen  his  opinion,  and 
undertaken  to  secure  the  peace  of  the 
.town,  and  that  the  mob  should  disperse  ; 
if  the  magistrates  had  ordered  him  to  fire, 
they  would  haye  been  guilty  of  murder ; 
and  Colonel  BrereUm,  if  he  had  fired, 
would  perhaps  haye  been  guilty  of  murder 
also,  because  if  he  was  of  opinion  the 
thing  was  not  necessary.  He  was  not 
bonnd  to  obey  the  orders  of  the  magis- 
trates. But  he  undertook  that  the  town 
should  not  be  exposed  to  disturbance ;  and 
if  he  had  fired,  or  the  magistrates  had 
ordered  him  to  fire,  and  death  had  ensued, 
they  would  haye  been  guilty  of  murder ; 
ana  sure  I  am  that  with  the  then  feeling 
in  Bristol,  and  the  feeling  throughout  the 
country,  they  would  not  have  been  pro- 
tected. I  do  not  think  that  innocence  of 
intention  would  haye  sayed  them  from 
prosecution  or  from  being  remoyed  from 
their  situations  as  magistrates. 

But  now,  gentlemen,  advert  to  the 
period  of  the  night  towards  ten  or  eleven 
o'clock.  The  mob  had  began  to  subside, 
and  Colonel  Brereton  was  a  true  prophet. 
At  twelve,  or  soon  after,  the  town  was  in 
perfect  quiet ;  the  man  was  right.  Up  to 
twelve  o'clock,  is  there  anything  to  show, 


Colonel  Brereton  being  right  in  his  pre- 
diction, that  they  woula  have  been  justified 
in  firing  upon  the  mob  that  night  P  What 
do  the  magistrates  do  P  My  duty  now  is 
only  to  detail  to  you  Mr.  Finney's  conduct. 
Colonel  Brereton  having  informed  them 
that  the  town  was  perfectly  quiet,  and 
that  they  were  in  safety,  he  added,  *'  I 
shall  leave  a  few  soldiers  to  protect  the 
Mansion  House,  and  retire  myself;  but  I 
shall  be  ready  to  attend  your  orders  if 
anything  further  takes  place  to  require 
my  presence."  But  this  mayor,  who  is 
accused  of  neglect,  and  two  aldermen  who 
remained  with  him,  sat  up  the  whole  of 
the  night.  It  was  agreed  among  the 
aldermen,  that  they  should  meet  at  the 
G-uiidhall  the  next  day,  at  ten.  Sir 
Charles  Wetherell  had  retired  from  the 
town.  A  gentleman  was  sent  to  convey 
him  away  in  secrecy  that  his  departure 
might  not  be  molested.  Placards  were 
then  posted  about  the  town  to  notify  that 
he  was  gone.  It  was  agreed  that ;  the 
magistrates  would  meet  at  10  o'clock  in 
the  morning,  to  concert  whether  any  fur- 
ther measuroR  were  necessary,  which 
would  depend  upon  the  transactions  that 
took  place  in  the  course  of  the  night.  The 
mayor  and  two  aldermen  sat  up  the  whole 
night.  Major  ^achworth,  a  gentleman  of 
high  character  and  honour,  and  one  of  the 
staff  of  Loixi  HQlt  happening  to  be  in  the 
town,  came,  as  you  have  heard,  to  tender 
his  assistance;  he  was  at  the  Mansion 
House,  and  I  shall  call  him  as  a  witness. 
He  will  prove  that,  in  the  course  of  the 
evening,  himself  and  the  mayor  did  mar- 
shal the  constables.  Major  Mcuikworth 
supposes  that  he  suggested  it.  Two  other 
gentlemen  claim  the  merit  of  it. 

But,  however,  the  mayor  was  advised  to 
marshal  the  constables;  and  you  have 
heard  the  fact  from  one  of  the  witnesse8(a) 
for  the  Crown  that  he  was  put  at  the 
head  of  twenty-five  men,  and  ordered  to 
protect  the  east  comer  of  the  Mansion 
House,  and  prevent  any  attack  of  the  mob 
upon  that  part ;  that  others  were  stationed 
in  other  positions,  in  order,  by  a  combined 
operation,  to  suppress  any  violence ;  and 
you  further  heara  from  him  that  he  had 
not  been  there  long,  when,  happening  to 
turn  himself  round,  he  was  deserted  by 
all  but  five  of  his  men !  The  mayor  haia 
ordered  him  twenty-five,  and  only  five 
were  left ;  he  had  no  means,  thereforee,  of 
doing  what  ho  had  been  directed  to  do. 
That  is  the  evidence.  I  admit  that  the 
mayor  is  to  make  provision  to  get  con- 
stables together ;  but  if  those  constables 
choose  to  go  away,  is  the  mayor  respon- 
sible P(&)  Some  of  the  magistrates  quitted 


(a)  Thomas  Sheppard.    See  above,  p.  98. 
(Jb)  ''To    a    call    of    voloutary  enrolment^ 
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Briatol :  some  of  them  resided  in  the  oity ; 
and  some  of  them  in  the  neighbourhood. 
Some  were  magistrates  of  the  county  of 
Gloucester ;  some  of  them  resided  at  Clif- 
ton, which  is  not  within  the  city  of  Bristol. 
The  town  clerk's  residence  was  in  Clifton. 
Mr.  Pinney  himself  had  recently  arrived 
from  the  West  Indies,  and  was  recently 
marrisd.  it  was  not  necessary  for  him  to 
procure  a  residence  immediately;  being 
elected  mayor  for  that  year,  he  bad  the 
Kausion  House,  and  he  remained  in  the 
Mansion  House.  But  from  that  period, 
jou  will  see  it  was  in  9uch  a  state  that  he 
could  not  go  to  bod.  One  of  the  witnesses 
said  that  Mr.  Sheriff  Ltxx  weut  to  bed 
there(a) ;  whether  that  was  so  we  do  not 
know ;  but  the  beds  were  devoted  lo  some 
wounded  people  who  had  been  brought  in, 
and  the  mayor  and  some  of  the  magis- 
trates sat  up  all  night.  Major  Machmrih 
agreed  to  come,  and  did  come  to  the 
Mansion  House  early  in  the  morning. 
While  he  was  there,  some  of  the  military 
who  had  been  left,  six  or  seveu  of  them , 
haying  retired  from  the  Mansion  House, 
the  mob  assembled  together  again  very 
suddenly,  and  renewed  their  attack.  That 
will  be  described  to  yon  by  Major  Mack- 
toorth.  The  attack  was  renewed  with  so 
much  violence,  that  not  the  mayor  only, 


soended  by  a  ladder  upon  Mr.  Leman's  pre- 
mises, and  were  lifted  up  by  the  same  ladder 
on  to  the  next  house,  and  foar  or  five  of 
them  escaped  together :  at  least  there  were 
Major  Mackworth,  the  mayor,  and  Mr. 
Gibbons ;  there  were  three  at  least,  if  not 
^ye,  who  escaped  in  that  way.  The  mob 
were  in  multitudes,  then  increasing,  before 
the  Mansion  House.  They  had  renewed 
their  attack,  and  forced  through  the  barri- 
cades made  by  the  beds  which  had  been 
Sut  lo  the  lower  windows,  and  Major 
iacktoorth  and  the  mayor  were  obliged  to 
crouch  down  below  the  parapet,  so  as  not 
to  show  that  they  were  escapmg,  and  they 
so  continued  till  they  got  to  the  Custom 
flouse,  and  there  they  escaped. 

Grentlemen,  my  learned  fiiend  heaves 
the  mayor  without  any  history  of  what  he  . 
was  doing  after  that  period,  i  beg  you  to 
pause,  however,  and  ask  yourselves,  can 
you  find  any  cause  to  blame  the  mayor  up 
to  that  period?  Was  he  wrong  in  not 
ordering  the  military  to  fire  in  the  night  P 
Could  he  then  have  assembled  more  con- 
stables P  Would  they  have  come  P  Was 
not  the  riot  quelled  P  Was  it  renewed 
with  his  privity  and  concurrence  P  Was 
not  he  justified  in  escaping  to  save  his 
life  ?  If  he  was,  I  have  him  in  safety  till 
seven  or  eight  o'clock  in  the  morning. 


but  this  ^ntleman,  thought  every  man's  I  My  learned  friend's  evidence  takes  him  up 
life  was  m,  danger;  but  notwithstanding  |  at  a  subseqneut  period.    A  witness   has 

proved  that  he  went  to  the  Mansion  House 
early  in  the  morning,  and  saw  Alderman 
HUhouse;    and  that  Alderman  Hilhouse 
and  himself  afterwards  saw  the  mayor. 
My  learned  friend  does  not  give  you  any 
explanation  of  that  transaction.    It  will 
be  my  duty  to  supply  the  omission.      I 
will  prove  to  you  that  the  mayor  went 
about  in  the  original  dress  which  he  had 
worn  on  the  day  of  the  procession.     He 
had  not  had  time  to  change  his  clothes. 
He  was  in  his  silk  stockings  and  thin 
shoes,  walking  about  the  streets  towurds 
Colonel  Brereion'8  office ;  and  in  his  way 
he  knocked  at  the  door  of  many  houses, 
inviting  every  person  to  come  and  join 
liim,    stating   the   riot    at  the  Mansion 
House,  and  calling  upon  them  upon  his 
authority  as  mayor,  in  the  King's  name, 
to  aid  in  restoring  peace.     No  one  joined 
him.    He  proceeded  to  Colonel  Brereton 
himself,    and   stated   that    the    Mansion 
House  was  attacked  and  the  mob  assembled 
again,  and  required  immediate  assistance. 
He  met  Mr.  Alderman  HUhouse  in  his 
way,  and  returned  with  him  to  the  Man- 
sion  House.    The    troops  were  brought 
out,  and  he  followed  them  with  Colonel 
Brereton,     I  do    not    recollect    whether 
Colonel  Brereton  was  there,  but  the  mayor 
actually  came  with  them  himself  in  the 
morning,    and    Mr.   Alderman    HilhousB, 
read  the  Biot  Act.    The  mayor  and  the 


that,  I  shall  prove  to  you  that  the  mayor 
expressed  his  determination  not  to  leave 
tiie  house.  But  when  Major  M<iekworth 
«aid,  "  I  give  you  my  authority  as  a  mili- 
tary officer  that  you  ou^ht  to  leave  it; 
and  if  I  give  you  my  opinion  that  the  post 
is  no  longer  tenable,  surely  you  may  quit 
ity"  the  mayor,  with  Major  Mackworth 
and  two  other  gentlemen,  accordingly  left 
it  and  made  their  escape  in  this  W£^, 
which  is  contrary  to  the  evidence  of  Mr. 
Tawnsend  as  to  the  larder,  and  other  places 
in  the  Mansion  House  you  have  heard 
spoken  of. 

But  you  are  not  to  suppose  that  the 
■tayor  was  intimately  acquainted  with 
every  part  of  the  Mansion  House,  or  that 
lie  went  peepins  and  prying  about  it. 
The  mode  in  ^ich  they  escaped  was 
this :  they  got  through  a  window  on  the 
staircase,  and  descended  upon  some  leads 
adjoining  the  house,  and  from  thence  de- 


issued  on  the  17th  inst.,  to  prevent  the  enforce- 
meot  of  the  posse  comitaJtus,  on  the  approaching 
trials  the  parish  of  St.  James  has  returned  twenty 
names,  the  parish  ol  St.  I^aul's  two,  and  the 
parish  of  St.  Angustin  not  one.  This  result,  22, 
from  a  population  of  more  than  30,000,  marks 
the  estimation  in  which  the  magistracy  is  re- 
garded by  the  people."  Letter  by  A.  Bagnell 
to  Lord  Melbourne,  Bristol,  December  22,  1831. 
Domestic  Miscellaneous,  1831,  24. 

(6)  James  Townsend.    Se«  above,  p.  130. 
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troop  came  togeiher,  and  for  a  time  the 
tcunult  was  quelled. 

Gentlemen,  recollect  that  I  told  yon 
that  the  mayor  had  made  an  arrangement 
to  meet  the  magistrates  next  morning,  at 
10  o'clock,  and  had  ordered  handbills  to 
he  circulated,  stating  the  absence  of  Sir 
Oharlea  WethereU.  Here  is  one  of  them : 
"  Mansion  House,  October  30th,  1831 " ; 
they  were  printed  that  night.  It  is  in  these 
terms: 

'  "It  is  with  feelings  of  the  deepest  regret 
that  the  magistrates  deem  it  their  duty  to  call 
for  the  immediate  aid  and  eo-operation  of  their 
fellow  citizens,  to  allay  the  great  state  of 
excitement  now  disturbing  the  inhabitants. 

'*  The  delivery  of  the  gaol  has  bemi  aban- 
doned, and  Sir  Charles  Wetherell,  the  Recorder, 
l^ft  the  city  for  London  last  night. 

**  Chub.  Pinnby,  Mayor." 

This  was  dated  from  the  Mansion  House ; 
it  was  agreed  that  Sir  Ohcvrles  WethereU 
going  away  should  be  published  early  on 
the  following  day,  and  this  was  distri- 
huted  about  tne  town — 

•"Sir  Charles  Wetherell  left  Bristol  at  IS 
o'deck  last  nighC' 

This  very  act  of  notifying  his  departure 
proves  that  the  opinion  of  the  magistrates 
at  the  time  was,  as  it  was  the  opinion  of 
one  of  the  persons  already  examined,  that 
Sir  Charles  Wetherell  was  the  main  object 
towards  which  the  enmity  of  the  mob  was 
directed,  and  that,  his  beinff  withdrawn, 
the  riot  would  be  oueiled.  They  were  in 
hopes  that  would  De  the  case.  The  re- 
newal  of  the  riot  at  the  Mansion  House 
did  not  confirm  that  opinion.  Many 
persons  tore  down  these  handbills;  they 
were  torn  down  as  fast  as  they  were  stuck 
up.  The  mayor  accordingly  went  to  the 
Mansion  House  at  ten  o'clock,  and  this 
was  agreed  upon,  that  they  should  issue 
immediately  notices  to  call  upon  the 
citizens  to  assemble  to  aid  the  magistrates. 
Now,  gentlemen,  I  pray  your  attention  to 
this  part  of  the  case,  because  I  have  some 
facts  to  state  to  you  that  seem  to  me  to 

fut  an  end  to  the  case  for  the  prosecution, 
am  now  upon  Mr.  Pinney^e  case ;  I  do 
not  enter  into  the  case  of  the  other  magis- 
trates ;  their  time  will  come.  They  issued 
this  :— 

'  **  The  Biot  Act  has  been  read  three  times.  All 
persons  tumultuously  assembling  are  guilty  of 
capital  felony.     By  order  of  the  mayor." 

They  then  issued  what  has  been  read 
already : — 

**  The  magistrates  most  earnestly  entreat  the 
assistance  of  their  fellow  citizens  to  restore  the 
peace  of  the  city  by  assembling  immediately  at 
the  Guildhall.  Sunday  morning,  half-past  10 
o*clock.''(a) 

This  was  carried  and  left  at  every  door ; 


(a)  See  above,  p.  249. 


it  was  printed  during  the  Sunday,  and  ia 
dated  Sunday  morning ;  it  was  left  at  the 
houses  of  the  inhabitants.  I  will  call  ta 
you  the  witness  who  left  it  at  every  door^ 
and  you  will  see  how  ntiany  that  produced. 
But  that  was  not  all;  the  magistrates 
issued  this  further  notice.  Only  one 
person  has  been  yet  called  who  got  this 
notice ;  for  my  learned  friend,  though  he 
has  called  witnesses  from  Baptists'  chapels^ 
and  Dissenting  chapels,  and  from  Lady 
Huntingdon's  chapels,  and  Quakers* 
chapels,  has  only  called  one  church- 
warden. This  was  the  notice  that  waa 
distributed  at  each  of  the  churches : — 

«  The  magistrates  feel  it  their  duty  earnestly 
to  request  that  yon  will  adopt  immediate 
measures  to  assemble  your  parishioners  in  year 
church,  in  order  that  they  may  be  formed  into 
a  constabulary  force  in  aid  of  the  civil  power, 
for  the  protection  of  the  city  and  its  inhabitants^ 
and  as  you  form,  to  proceed  to  the  Guildhall 
immediately. 

"  C.  PiUNXT,  Mayor." 

Now,  pray  what  does  my  learned  friend 
expect  the  mayor  to  have  done  P  Was  he 
to  go  himself  to  each  church  P  Must  he 
have  gone  to  as  many  houses  as  he  could? 
Was  he  to  go  and  dng  men  out  of  their 
beds  and  say,  **  You  shall  go  with  me  P  " 
He  had  not  Uie  power  to  do  so.  But  what 
was  the  result  of  this  notice  P  One 
churchwarden  has  been  called^  alone  who 
got  this  notice,  Mr.  Quvnt<m,{a)  *Mr.  Quin* 
ton,  upon  receiving  a  notice,  inunediately 
assemoled  as  many  of  the  parishioners  as 
he  could,  and  he  found  he  could  muster 
seventy.  Did  they  form  and  proceed  to 
the  Guildhall  P  X^o;  he  went  himself, 
he  saw  the  magistrates.  He  said,  '*  I  have 
received  your  notice,  and  I  have  come  in 
obedience  to  it,  and  X  find  I  can  muster 
70  of  my  parishioners  who  are  willing  to 
serve,  but  they  require  to  have  arms. 
Upon  which  the  mavor,  or  the  town  clerk  ^ 
he  does  not  know  which,  said,  **  AVe  could 
not  authorise  the  use  of  arms  ;  everv  naan 
is  justified  in  using  arms  to  defend  him- 
self, but  the  use  of  fire-arms  to  disperse  a 
mob  cannot  be  authorised."  One  of  my 
learned  friends  thought  he  meant  staves. 
"Had  you  any  staves P — ^Yes;  we  had 
staves  in  the  parish,  but  we  meant  fire- 
arms." I  presume  one  of  the  charges 
against  the  mavor  is,  that  he  did  not 
order  the  use  or  fire-arms.  My  learned 
friend  will  excuse  me  for  making  these 
presuiaptions ;  I  do  not  find  anything 
specific  upon  the  record.  I  only  collect 
the  charges  from  the  evidence.  I  say  the 
mavor  had  no  right  to  do  it ;  and  if  he 
had,  it  would  have  been  very  imprudent 
to  do  it.  But  you  will  have  the  opinion 
of  military  men  upon  that  subject.  Now, 
in  the  first  place,  among  the  70  men,  how 

(a)  See  abore,  p.  165. 
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many  of  tbem  are  yon  sQFe  may  not  join 
the  mob  P    In  the  second  place,  enppose 
they  do  not  join  the  mob,  how  can  you 
tell  that  these  70  men,  if  yon  give  them 
arms,  anppoeing  yon  have  firearms  to  give 
them,   frill  jbe    so   trained  as  not  in  a 
moment  of  panic  to  shoot  each  other ;  or 
if  they  do  not  shoot  each  ol^er,  how  do 
yon  Imow  when  they  go  ont  and  charge 
the  mob,  that  instead  of  keeping  in  com- 
pact order  as  soldiers  wonld  do,  they  may 
not  open  their  ranks  and  thus  let  in  the 
mob  to  take  their  arms  away  from  them  P 
Tho  better  opinion  has  always  been,  that 
it  is  a  most  dangerons  thing  to  attempt  to 
qnell  a  mob  by  firearma  in  the  hands  of 
persons  not  acquainted  with  the  use  of 
them,  or  aocnstemed  to  act  together.    In 
a  oaae  of  extreme  necessity,  you  may  be 
excused  for  resorting  to  them ;  and  if  I 
saw  Westminster  Hall  on  fire,  and  West- 
minster Abbey  plimdered,  if  I  could  turn 
one  of  the  cannon  in  the  park  against  the 
plonderers,  I  own  I  should  not  wait  for 
the  Older  of  a  magistrate,    and  that  I 
should  hope  to  be  etzcased,  idthough  I 
split  some  patriots'  blood  in  saving  them. 
But  I  am  not  to  be  hanged,  drawn,  and 
quartered    for    not  doing   it.    But  that 
would  be  nothing  compared  to  putting 
firearms    into    the    hands  of   an  undis- 
ciplined rabble.    I  should  like  to  know 
with  certainty,  before  I  took  such  a  step, 
tliat  I  did  not  run  the  risk  of  spilling 
innooent  blood  instead  of  the  gpiilty,  by 
Ihe  mob  getting  possession  of  the  arms 
finom    the    consttl>le8.      What   was    the 
answer  P    Without  firearms  they  will  not 
go.    Here  you  have  a  distinct  notice  from 
70   men,    who   were  ready  to  go   with 
firearms,  but    a    small    portion   of  the 
parish  yon  will  observe,  that  they  would 
not  act    without    them.      Have    no   in- 
qninee   been   made   of  other   parishes  P 
BLave  the  prosecutors  brought  forward  this 
charge  without  inquiring  of  other  parishes 
what  effect  that  notice  produced?    Is  it 
credible  P   Is  a  prosecution  by  the  Attorney 
Oeneral  brought  in    this   place    against 
the  magistrates,  whose  protection  ought 
to  be  the  object  of  every  wise  €K)vemment  P 
is  it  a  part  of  his  case  to  impute  crimes  to 
tliem»  and  make  general  charges  without 
laying  before  you  the  history  of  any  in- 
qoiries  he  has  made  in  other  parishes,  to 
know  what  other  people  were  willing  to 
do  f    The  history  of  this  cause,  up  to  this 
date,  answers  the  question.     But  I  will 
tell  you  what  you  have  ascertained.    With 
all  the  labour  and  pains  taken  by  admi- 
niatering  leading   questions — '*  Did   not 
great  numbers  assemble  P  "  *'  Were  there 
net  more  thui  200  P  " — ^you  have  not  been 
able  to  find  that  all  the  pains  the  ma^s- 
tratee  took  up  to  that  hour  of  the  morning 
prodncwd  a  meeting  exceeding  200  per- 


sons .  What  is  the  population  of  BriBtol((iO  ^ 
It  must  possess  a  j>opulation  of  30,000 
able-bodied  men.    Uonsidering  the  occu- 
pations in  Bristol,  and  the  number  of  per- 
sons required  for  different  trades,  30,000 
might  have  been  found  in  Bristol.    But 
200  men  are  the  utmost  amount  my  learned 
friends  give  you  as  the  result  of  all  the 
pains  of  the  magistrates  to  collect  them. 
They  dropped  a  notice  at  every  door,  and 
delivered  one    at    every  church,  calling 
upon  persons    to    form    themselves   into 
bodies,  and  thus  formed  to  assemble  at 
the  Guildhall.    That  was  the  way  to  pre- 
serve the  peace  of  the  town.    If  in  evwy 
parish  70  or  80  men  had  been  formed,  and 
headed  by  the  churchwarden  or  chief  con- 
stable, they  would  have  been  enough  to 
put  the  mob  to  Uie  rout.    You  have  one 
officer  who  says  that  his  people  will  not 
go  unless  they  are  armsid,  and  you  have 
only  200  people  assembled.    The  mayor  is 
at  the  Gnilohall.     Oolonel  Brerston  has 
ordered  in  the  Srd  Dragoons  again  to  pro- 
tect the  Mansion  House,  and  the  14th  Light 
Dragoons  to  come  in.    The  14th  Light 
Dragoons  the  night  before  had  unhappily 
fired  and  shot  a  man.    Upon  retiring  to 
their  quarters  they  were  assailed  by  stones, 
and  a  random  shot  had  killed  a  man  in 
the  dark.    This  had  caused  an  irritation 
in  the  minds  of  the  people,  and  Colonel 
Brereton  said  it  was  unsafe  for  them  to 
stay.    Colonel  Brereton  came  to  the  magis- 
trates, and  told  them  he  must  send  the 
14th  Dragoons  away.   They  were  alarmed ; 
they  said,  **  With  the  present  disposition 
of  the  mob,  and  the  indisposition  of  the 
people  to  come  and  assist  us,  you  cannot 
intend  to  do  that."    He  said,  "  Yes ;  they 
must  go  away.*'    He  had  ordered  them  to 
their  quarters  ;  they  were  pursued  by  the 
mob  with  missiles,  and  they  were  oblised 
to  fire  in  their  own  defence;  and  when 
they  got  into  their  barracks  they  were 
obliged  to  barricade  their  doors.    I  am 
not  sure    whether  Colonel  Brereton  was 
wronff.     Things  were  coming  to  a  crisis. 
And  let  me  state  to  you,  from  a  book  in 
great  circulation,  some  little  matter  upon 
this  Bubj ect .   These  tran sactions  happened 
on  the  30th  of  October  last,  and  about  the 
30th  of  October  preceding,  this  book  was 
published,  being  the  Edirihurgh  Review, ^dk 
work  of  very  extraordinary  merit  and  under 
high  patronage,  a  book  that  is  circulated 
in  all  good  societies,  and  read  by  every 
officer  in  the  army  who  pretends  to  know 
anything,  and  very  much  read  by  the  me- 
chanics in  their  institutes,  and  worthy  to 
be  read  by  every  one.    No  one  can  deny 
that  it  is  edited  with  considerable  ability. 
I  am  about  to  read  the  sentiments  of  this 
reviewer,  to  show  how  magistrates  and  mili- 

(a)  See  below,  p.  522n. 
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tary  officers  wero  put  npon  their  guard.  It 
is  an  article  professing  to  give  an  account 
of  the  three  glorioos  &yB  of  July  in  Paris, 
and  it  is  entitled, ''  The  late  Bevolntion  in 
France  " ;  and  I  find  in  it  these  words :-» 

"  Several  lessons  have  been  taught  in  the 
Univenity  of  Paris,  which  will  not  soon  be 
forgotten.  The  soldiers  of  other  countries  have 
taken  a  degree  there ;  it  will  be  an  honoar  to 
them,  for  it  will  make  them  remember  they  are 
citizens ;  it  will  be  an  advantage  to  them,  for 
it  will  keep  them  from  being  exemplarily 
punished,  and  without  any  delay,  by  their  fellow 
citizens.  The  lesson  which  all  armies  have 
learnt  is,  first,  that  their  duty  is  not  to  butcher 
their  fellow  subjects  at  a  tyrant's  commands,  in 
order  to  save  a  priest's  favour,  or  a  minister's 
place ;  next,  that,  if  in  brench  of  their  duty 
they  lend  themselves  to  such  treasonable  plots 
of  .courtiers,  they  are  rushing  upon  their  own 
certain  destruction.  For  a  lesson  has  also  been 
taught  to  the  citizens  of  all  great  towns,  that 
the  soldiery  cannot  succeed  in  enslaving  them 
by  force  of  arms.'  A  well -inhabited  street  is  a 
fortress  which  no  troops  can  take,  if  the  in- 
habitants be  true  to  themselves,  provided  there 
be  other  streets  near  requiring  a  like  attack 
from  the  military.  Far  be  it  from  us  to  suspect 
the  gallant  soldiery  of  other  countries  of  show- 
ing less  patriotism,  less  humanity,  than  those 
of  France  lately  displayed ;  but  the  example  is 
encouraging  to  the  virtuous  portion  of  the 
army."  (a) 

Now  this  work  is  read  by  everybody, 
and  admired  by  all  who  read  it.  What 
impressions  musfc  this  passage  make  upon 
the  minds  of  militaiy  menP  Colonel 
Brereton  thought  the  14th  Light  Dragoons 
would  be  sacrificed.  The  3rd  Dragoons 
had  learnt  their  "  lesson;"  they  had  '*  taken 
their  degree '' ;  and  he  doubted  whether  he 
could  compel  them  to  fire  if  he  ordered  it. 
How  did  he  know  in  this  state  of  things, 
if  the  14th  Dragoons  came  in,  that  the 
citizens  had  not  also  taken  their ' '  lesson ''  in 
this  *'  university,"  and  were  ready  to  sacri- 
fice  them  P  He  thought  they  had,  because 
it  is  proved  over  and  over  again  that  he 
stated  his  firm  opinion  that  they  would  be 
sacrificed,  every  man,  if  they  returned  to 
the  town.  Now,  whether  Colonel  Brereton 
was  right  in  that  opinion  or  not,  it  proves 
this,  that  the  force  of  the  mob  was  very 
great,  and  that  it  reauired  a  great  force 
to  repel  them.  Then  naving  sent  them  to 
their  quarters,  and  having  witnessed  the 
Bcene  that  passed,  he  comes  to  the  magis- 
trates during  the  period  of  time  when 
some  of  those  200  persons  had  not;  dis- 
persed, and  Colonel  Brereton  says,  *'  1  must 
fiend  them  out  of  the  town ;  they  are  gone 
to  their  quarters,  but  I  must  send  them 
out  of  the  town."  **  Good  God !  you  will 
not  do  any  such  thing,'*  says  the  town 
clerk  ;  "  you  must  not  do  it."  '*  You  will 
subject  the  town  to  a  conflagration,"  says 

(a)  Edinburgh  Review,  October  1830,  p.  23. 


the  mayor.  "  I  must  do  it,"  says  Colonel 
Breret&n,  **or  every  man  will  be  sacri- 
ficed." "You  do  not  intend  it?"  "Yes; 
I  will  do  it  on  my  own  responsibility." 
**  Then  the  magistrates  do  not  divide  the 
responsibility  with  you ;  you  do  it  on  your 
own  responsibility."  My  learned  friend 
says  that  a  magistzate  has  the  power  of 
compelling  any  man  within  the  sound  of 
his  voice  to  assist  him ;  but  he  does  not 
mean  to  say  they  could  do  that  with  Colonel 
Brereton,  and  lay  hold  of  him.  Colonel 
Brereton  then  inquired  what  places  there 
were  near  to  which  the  14tn  Dragoons 
could  be  sent?  The  magistrates  said, 
*'  If  we  point  out  the  nearest  places,  recol- 
lect we  do  not  divide  the  responsibility 
with  you ;  there  is  Brislington,  you  may 
order  them  there ;  bat  we  do  not  authorise 
you  to  take  them  away."  But  he  ordered 
them  away ;  and  the  magistrates,  finding 
that  all  their  notices  had  brought  together 
only  200  persons,  and  those  not  formed 
and  not  armed  with  staves,  stated  to  them 
'*  that  their  assistance  was  not  sufiBcient ; 
let  us  advise  you  each  to  go  home,  and 
come  here  again  at  half-past  three  o*clock ; 
speak  to  as  many  of  your  neighbours  as 
possible,  and  get  them  to  come  foi-ward 
with  you,  and  come  at  half- past  three,  and 
let  us  see  what  we  can  then  do."  My 
learned  friend's  case  turns  upon  this  great 
sophistry,  as  if  the  magistrates  were  to 
make  them  a  plan  to  operate  with.  But 
what  signifies  a  plan  without  the  mate- 
rials to  work  uponP  The  magistrates 
had  already  stated  the  plan  they  meant  to 
adopt:  **  Come  with  your  men  formed  to 
the  Guildhall."  That  was  not  done.  Then 
what  were  they  to  doP  The  constables 
who  had  been  out  the  night  before  had, 
for  the  most  part,  retired  to  refresh  them- 
selves ;  some  were  wounded  and  bleeding ; 
and  some  few  remained  with  the  magis- 
trates to  give  them  assistance,  but  they 
were  not  adequate  to  suppress  this  mob. 

What  happened  at  half-past  three  P  You 

have  it  in  evidence  by  the  prosecutor  him- 

;  self  that,  instead  of  coming  in  increased 

I  numbers,  with  all  the  supposed  activity 

I  they  were  to  use  to  increase  their  num- 

{  bers,  not  more  than  150  came.    Observe 

in  what  a  destitute  state  these  magistrates 

were  left.    Can  you  suggest  any  better 

means  by  which  they  could  invite  persons 

to  come  forward  to  aid  them  P    Ccm  you 

tell  how  they  would  make  the  inhabitaiits 

come  forward,  and  disregard  all  private 

motives,  all  local  prejudices,  and  all  per* 

sonal  danger,  to  save  the  iownP    No;  at 

that  time  nobody  speculated   upon  any 

danger  to  property,  except  to  the  Mansion 

House  and  the  Corporation  property.   But 

I  must  return  to  my  narration,  and  pursue 

the  mayor.     You  have  heard   repeated 

questions  put,  "  Did  you  see  the  mayor  P 


309] 


T^nal  of  Charles  Pinney,  1882. 


[810 


Did  yon  go  to  tbe  Guildhall  doors  ?  Were 
thej  faetP"  Yoa  should  be  aware,  gen- 
tlemen, that  the  Ghuldhall  doors  are  never 
opened  but  upon  the  accustomed  sessions 
of  the  magistrates,  and  there  is  a  regular 
known  priyate  entrance  to  the  Council 
Chamber,  as  well  as  to  the  Gruiidhall,  and 
a  person  was  stationed  at  a  proper  place 
to  tell  the  people  where  they  might  get 
access  to  the  magistrates.  I  wiU  prove 
that  after  this  meeting  the  mayor,  who 
had  passed  the  night  without  going  to 
bed,  was  still  in  his  holiday  clothes,  ex- 
cept a  frock  coat  for  which  he  had  changed 
his  dress  coat;  and  his  brother  magis- 
trates said,  "  You  had  Ijetter  take  some 
repose."  He  refused.  The  magistrates 
said,  "  You  must  do  it,  we  must  compel 
you,  yon  can  do  nothing,  the  people  will 
not  come  forward  to  help  us,  and  we  must 
wait  to  see  what  occurs  at  3  o'clock;  if 
you  get  but  an  hour's  sleep  it  will  be  of 
service  to  you."  Only  think  of  that  short 
dedication  to  necessary  repose  being  tor- 
tured into  a  crime!  The  only  specific 
charge  in  this  information  is  that  ne  ab- 
sented himself  from  his  post ;  so  that  a 
magistrate  is  to  go  without  food  and  sleep 
while  a  mob  is  raging,  however  long,  in 
the  town  I  He  went,  compelled  by  a  sort 
of  gentle  violence,  for  an  hour  to  the 
White  Lion,  where  they  ordered  a  room 
to  be  prepared.  The  city  solicitor,  Mr. 
Barges,  went  over  the  way,  for  it  is  in 
the  same  street,  to  direct  them  to  get  a 
fire  for  him  aud  a  bed  ready,  as  he  wanted 
some  repose.  Gentlemen,  during  that 
hour,  while  the  mayor  was  in  that  place 
to  which  I  have  now  traced  him,  first 
from  the  Mansion  House  in  the  morning, 
and  then  from  the  Guildhall,  it  was  in 
that  hour,  between  1  and  2  o'clock,  that 
intelligence  came  to  the  other  magistrates 
that  the  Bridewell  was  in  danger.  Now 
here  I  must  correct  what  was  a  mistake  in 
that  letter  to  Lord  Melhovme  which  has 
been  read ;  the  date  was  given  11  o'clock. 
That  was  a  mistake  in  the  fair  copy ;  I 
have  the  person  here  who  wrote  the  letter 
it  was  between  1  and  2  o'clock ;  it  ought 
to  have  been  1  instead  of  11  in  the  letter, 
but  it  stands  now  11. 

It  was  about  lo'clock  that  the  magistrates 
received  intimation  that  the  mob  weregoing 
to  the  Bridewell.  Mr.  Bwrges  immediately 
went  over  to  the  mayor,  who  had  not  been 
in  bed  any  part  of  tbe  time ;  he  went  into 
the  room  aud  found  the  little  man  with 
his  coat  off,  and  apparently  in  the  act  of 
flhaving.  I  cannot  call  him  before  you, 
but  from  what  Mr.  Burqes  saw,  he  had  no 
reason  to  suppose  he  had  lain  on  the  bed  ; 
he  had  been  shaving  and  washing  his 
hands  with  the  intention  of  coming  back 
again  when  called  for.  He  put  on  his 
coat  immediately,  and  went  back  again  to 


the  Gnildhall.  Then  comes  the  delibera« 
tion  what  shall  we  do  about  the  Bridewell? 
They  had  received  information  that  the 
mob  were  hurrying  off  to  the  Bridewell  in 
considerable  numbers.  Does  the  witness 
understate  the  numbers  P  People  see  dif- 
ferently according  to  the  views  they  take ; 
but  I  complain  of  no  man,  who,  when  a 
town  is  in  a  state  of  riot,  does  not  see 
things  with  the  same  eyes  as  other  people. 
I  have  known  yeij  honourable  pjersons 
who  witnessed  a  riot  in  a  court  of  justice 
give  very  opposite  accounts  of  the  same 
transaction.  He  returned,  and  was  told 
of  this  event.  They  had  not  a  sufficient 
force  at  the  Guidhall  to  go  to  the  Bride- 
well.  They  applied  to  Colonel  Brereton, 
and  Colonel  Br&reiUm  said  his  men  could 
not  stir.  It  was  in  vain  to  go  without 
them.  He  was  asked,  "  Why  cannot  you 
order  them  out?"  He  answered,  **  Their 
horses  are  so  tired  they  cannot  raise  one 
heel  after  another."  "  Will  you  consent 
that  we  shall  find  other  horses  for  you  P" 
This  is  a  part  of  the  case  which  my 
learned  frieni  has  partly  proved.  Mr. 
Frotheroe  has  been  called,  who  went  to 
two  repositories  to  find  horses,  and  found 
none.  I  shall  prove  by  another  person 
that  he  went  and  found  40  horses. 
Brereton  was  told  he  might  have  fresh 
horses.  Colonel  Brereion  said,  "  Are  they 
trained  horses  P  The  troop  cannot  use 
them  unless  they  are."  Then  he  was 
asked,  "  Will  your  men  go  dismounted, 
and  we  will  endeavour  to  afford  the  best 
assistance  we  can  P"  To  which  the  Colonel 
replied,  '*  Who  ever  heard  of  cavalry  act- 
ing dismounted  P  It  is  impossible."  While 
this  was  passing,  the  Bridewell  was  cap- 
tured. You  have  heard,  in  point  of  fact, 
that  its  gates  were  assailed  by  the  mob ; 
that  they  carried  hammers  and  instruments 
of  great  force  and  violence;  and  they 
actually  broke  tbe  gates,  and  I  believe 
took  them  off  their  hinges.  Mr.  Roberts 
has  told  you  that  they  went  in  compact 
order;  I  forget  what  he  said  as  to  the 
number,  but  he  said  that  they  went  as  if 
they  were  organised,  and  had  a  leader; 
that  a  dense  multitude  immediately  fol- 
lowed them.  Did  the  multitude  join 
themP  Perhaps  not;  but  the  multitude 
was  very  formidable ;  they  looked  on  and 
oountenanced  them,  and  gave  protection 
by  their  presence.  The  next  object  was  the 
Qaol, — ^the  mayor  was  still  at  the  Guildhall, 
— and  the  moment  accounts  were  received 
from  the  gaol,  they  despatched  a  messenger 
again  for  Colonel  Br&reton ;  and  you  have 
it  in  evidence  that  two  of  the  magistrates 
did  go,  accompanied  by  40  people.  The 
gaoler  came  to  ask  what  was  to  be  done, 
and  you  have  an  account  given  you  that 
it  was  said,  "  Ton  may  discharge  your 
prisoners,  we  will  give  you  no  directions." 
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of  giving  useful  lessons  to  the  soldiery ! 
The  immediate  plunderers,  you  observe, 
who  had  got  into  the  house, ^were  some  of 
them  taken  prisoners,  and  carried  down 
to  the  yard  ;  the  military  forced  the  people 
to  let  them  go !  A  partv  of  the  persons 
who  accompanied  Mr.  Alderman  Camplin, 
as  T  proved  by  some  of  their  witnesses, 
stayed  in  the  Palace  from  twenty  minutes 
to  half  an  hour,  to  rummage  about  for  the 
rioters.  I  shall  call  some  who  will  prove 
that  they  put  out  the  fire  in  several  places ; 
and  when  they  were  coming  down  stairs, 
to  their  astonishment,  they  heard  the  cry, 
"  The  mob  is  coming  again,  and  the  troops 
are  gone." 

Gentlemen,  just  before  that  period  the 
mayor  arrived  with  his  party.  When  he 
came  to  the  Palace  gate  there  was  a  gen- 
tleman of  the  name  of  Brdwer,  I  have  not 
*ho  honour  of  knowing  him,  but  I  under- 
stand he  is  a  respectable  man,  and  of  con- 
siderable personal  courage.  He  had  joined 
the  mayor  in  his  progress.  Mr.  Bulwer 
ran  be&re  and  found  his  way  into  the 
Palace  gates  ;  but  when  the  mayor  arrived 
with  his  party,  which  was  not  more  than 
fifteen,  he  was  informed  that  the  troops 
had  surrounded  the  mob,  that  they  were 
now  in  possession  of  them,  that  the  riot- 
ers were  surrounded  by  the  troops,  and 
that  he  could  not  go  in  without  passing 
through  the  troops  and  the  mob.  There 
was  no  occasion  for  the  mayor  to  do  that ; 
the  object  was  accomplished  ;  and  he  said 
to  Mr.  Serjeant  Ludlow,  "  The  best  thing 
is  to  go  to  Colonel  Brereton's  office,"  which 
looks  on  the  yard.  Gentlemen,  you  should 
be  aware  that  Colonel  Brereton^s  office 
consists  of  two  rooms ;  the  back  room  has 
a  bow  window  which  opens  upon  the  place 
where  the  soldiers  were,  so  that  if  you 
opened  the  window  you  might  take  hold 
of  the  horses'  tails.  The  mayor  and  Mr. 
Serjeant  Ludlow  went  to  this  place.  They 
were  told  that  the  mob  were  all  secured 
when  they  got  in ;  that  very  8erjeant(a)who 
was  examined  said,  *'  They  are  all  encom- 
passed, they  are  all  altogether  taken  like 
rats  in  a  trap  I  will  show  them  to  vou  if 
you  will  come  into  the  back  room ;  and 
one  of  the  gentlemen  went  in,  and  sure 
enough  saw  some  of  the  military  forming 
a  kind  of  circle  near  the  entrance  of  the 
Palace,  and  appearing  to  have  some  per- 
sons enclosed.  It  was  quite  dark  at  this 
time,  and  in  a  few  moments  an  immense 
Hhout  was  heard  of  persons  approaching, 
and  another  shout,  '"  The  mob  is  coming 
in  increased  numbers."  And  the  gentle- 
men in  the  front  part  of  the  house,  who 
had  gone  upstairs,  descended  to  ascertain 
what  it  was,  and  as  they  came  out  of  the 
front  door  of  Colonel  Brereton's  office  they 
found  that  the  military  had  deserted  the 

(a)  William  Platts.    See  above,  p.  218. 


prisoners  and  the  Palace,  and  were  riding 
past  the  door  in  very  good  order ;  in  the 
meantime  the  mob  shouting,  and  hurraing, 
and  coming  with  increased  force  to  attack 
the  Palace. 

Gentlemen,  what  has  become  of  the 
mayor  P  [While  on  his  way  to  the 
Council  House,  he  was  met  by  Mr.  Daniel, 
who  told  him  that  he  could  not  force  his 
way  through  the  mobs,  and  who  took  him 
to  Sheriff  Lax^s  house,(a)  and  afterwards  to 
Mr.  DanieVs  partner,  Mr.  Chranger.J  Mr. 
Changer  came  in  to  Mr.  Daniel  and  said, 
"  I  am  extremely  sorry,  but  my  wife 
is  in  a  very  delicate  state  of  health  (I 
believe  she  was  about  to  lie  in  or  some- 
thing of  that  kind)  and  she  is  alarmed  at 
the  mayor  being  here ;  if  the  mob  find  out 
where  he  is,  they  will  destroy  the  house, 
and  my  wife  will  quit  the  house  if  the 
mayor  stays ;  do  not  put  it  upon  me  to 
turn  a  gentleman  out  of  the  house— ask 
him  to  leave  it ;  if  you  do  not  I  must  do 
it."  Mr.  Daniel  reasoned  with  him.  He 
said,  "I  am  very  sorry  for  it,  but  Mrs. 
Granger  is  in  such  a  situation  that  it  may 
cost  her  her  life."  Mr.  Daniel  was  obliged 
to  go  and  tell  the  mayor  *'  Mrs.  Granger 
is  in  such  a  state  that  she  is  afraid  of  your 
staying  here,"  and  they  left  the  house, 
wi&out  the  mayor  of  Bristol  knowing 
where  he  was  to  put  his  bead.  Upon  which 
the  mayor  said,  *'  Does  not  Mr.  Daniel 
Frimp  live  near  this  in  Berkeley  Square  ? 
I  daresay  his  brother,  Alderman  Fripp, 
will  be  at  his  house,  and  I  wish  you  would 
conduct  me  there,  if  you  know  him."  He 
said  he  knew  him  very  well ;  and  that  was 
the  origin  and  cause  of  the  mayor  going 
to  Berkeley  Square,  which  was  only  a  few 
doors  off.  Mr.  Fripp  did  receive  them, 
and  Mr.  Alderman  Fripp  was  there;  it 
was  a  late  hour  at  night.  What  did  the 
mayor  do  P  I  will  prove  that  in  his  way 
to  Mr.  Fripp*8  he  met  two  persons,  and 
charged  them  to  go  to  the  Counsil  House 
to  inform  the  magistrates  that  he  was 
gone  to  Mr.  Fripp* e ;  whether  they  went 
or  not  I  do  not  Know,  but  he  charged 
them  to  go,  and  when  he  got  into  tho 
house  the  first  thing  he  did  was  to  set 
about  making  communications  of  where 
he  was.  He  sent  to  the  Council  House,  but 
I  believe  nowhere  else  at  that  time. 

Gentlemen,  I  am  now  going  to  open 
another  event  to  you  which  makes  part  of 
the  tragedy.  The  mayor  had  sent,  in  the  . 
course  of  the  day,  a  letter  to  Captain  Cod- 
rington ;  he  is  a  young  gentleman,  the  son 
of  Sir  Bethel  Codrington,  The  mayor  had 
learnt,  as  the  witness  has  told  you,  that 
there  was  a  corps  of  yeomanry  at  Doding- 
ton,  12  miles  off,  commanded  by  Captain 
CodHngton,  The  mayor  immediately  wrote 
to  him,  as  he  did  to  all  other  military 


(a)  See  evidence  of  Daniel  below,  pp.  420, 42  S« 
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stations.  The  witness  has  told  you  that 
Captain  GodringUm  desired  him  to  go  to 
Tetbnry  to  hasten  another  troop,  and  Cap- 
tain GodringUm  took  immediate  measures 
to  collect  his  own  troop.  The  witness 
upon  returning,  as  he  went  faster  than 
the  troop,  passed  them  on  the  road,  ar- 
rived before  them,  and  went  to  the  Council 
Hoase.  He  aajs  he  found  no  magistrate 
there.  But  recollect  he  did  not  go  into 
the  Council  chamber ;  he  went  to  Queen 
Square ;  he  came  back  a^in  and  found 
Mr.  Alderman  HUhouse.  He  knew  where 
the  mayor  was,  and  he  being  informed 
that  Captain  Godrington  was  coming,  and 
it  might  be  necessary  to  provide  billets 
for  tho  troops,  Mr.  Alderman  HUhouse 
went  to  Mr.  Frijpp's,  where  the  mayor 
was,  in  order  to  get  these  billets.  Mr. 
Seijeant  Ludlow  also  had  reached  the 
mayor's  residence.  He  was  driven  away 
on  the  dispersion  at  the  Palace.  He  went 
through  the  mob  with  Mr.  Burgee,  with 
some  difficulty  and  danger ;  went  to  Clif- 
ton to  look  after  his  family,  and  after  his 
return  soon  learnt  where  the  mayor  was, 
and  went  to  him. 

Gentlemen,  I  am  reminded  of  a  circum- 
stance by  my  learned  friend,  and  I  am 
ffrat«ful  to  anyone  in  this  important  case 
for  BUg^ting  any  facts  that  may  escape 
me.  Mr.  Serjeant  Ludlow  and  his  com- 
panion,  in  their  escape,  passed  by  two  con- 
stables with  staves.  Ijiese  men  actually 
threw  down  their  staves,  and  said,  "  This 
is  the  second  time  we  have  been  deserted 
by  the  military,  and  we  will  not  make  any 
further  attempt.*'  Mr.  Serjeant  LtuUow 
arrived  at  the  mayor's  at  the  time  Mr. 
Alderman  HUhouse  was  there,  or  found 
him  there ;  I  beg  pardon,  Mr.  Alderman 
HiUunue  sent  Mr.  Brice  up  to  get  the  bil- 
lets, and  it  was  then  that  the  mayor  wrote 
the  letter,  dated  12  o'clock  at  night,  which 
is  supposed  to  come  from  a  man  who 
wished  to  conceal  his  residence.  He  dates  it 
at  "  Mr.  Daniel  Fripp*s,  No.  30,  Berkeley 
Square,  Sunday  night,  30th  October,  1831. 

"  The  Mayor  of  Bristol  begs  leave  to  inform 
Colonel  Brereton  that  if  he  should  have  occa- 
sion for  the  orders  of  a  magistrate,  either  the 
mayor  or  some  other  magistrate  will  be  found 
at  No.  30,  Berkeley  Sqaare,  Mr.  Daniel  Fripp's, 
the  second  hoose  on  the  right  hand,  on  turning 
into  the  sqnare  from  Park  Street."(a) 

Colonel  Brereton  therefore  had  a  dis- 
tinct and  full  communication  where  the 
mayor  was.  This  communication  is  made 
to  Colonel  Brereton  in  consequence  of  Liea- 
tenant  JTLeroth  calling  at  the  Council 
House  and  requesting  to  see  a  magistrate. 
Colonel  Brereton  was  gone  out  when  a  call 
was  made  at  the  staff  station  to  inform 
him  as  above.   There  had  been  a  call  made 


(a)  See  above,  p.  250. 


upon  him  to  inform  him  of  it.  He  was  out, 
and  therefore  the  mayor  wrote  that  letter, 
that  it  might  be  sent  to  him  under  his 
band ;  and  at  the  same  time  billets  were 
sent  for  this  troop  of  Captain  Godrington* 8, 
that  is  to  say,  blank  billets  were  signed  by 
the  mayor,  with  directions  to  fill  them  up 
as  emergency  might  require. 

G^entlemen,  this  makes  it  necessary  for 
me  to  introduce  to  you  the  episode  aoout 
Captain  Godrington's  corps.  It  is  alleged 
as  a  crime  that  the  mayor  was  not  there 
to  read  the  Biot  Act  or  go  with  the  corps. 
I  should  inform  you  that  on  the  previous 
evening,  when  the  mayor  had  sent  de- 
spatches to  obtain  the  assistance  of  the 
military,  he  had  provided  quarters  for 
them.  He  had  got  Fisher's  and  Leigh* s 
repositories,  and  as  many  other  places 
as  could  be  furnished.  Colonel  Brereton 
knew  it,  and  was  a  party  to  it.  Having 
sent  away  the  14th  Light  Dragoons"  from 
Fisher's  livery  stables,  those  stables  were 
empty ;  and  when  Captain  Godrington  ar- 
rived, who  has  stated  nothing  in  evidence 
but  what  is  consistent  with  truth,  as  far 
as  he  knows,  he  tells  you  that  his  commu- 
nication was  with  Colonel  Brereton,  and 
he  says  he  did  not  leave  Bristol  till  half- 
past  12  o'clock.  Colonel  Brereton  knew 
that  quarters  were  provided,  and  that  let- 
ter was  delivered  to  his  officer  at  his 
chamber  door ;  and  you  cannot  doubt  that 
when  he  got  up  to  receive  Captain  God- 
rington he  got  the  letter.  But  more  than 
that,  some  person  had  gone  down  to 
Fisher's  to  apprise  them  that  the  troops 
were  coming  in.  It  was  thought  very  oud 
that  the  troops  should  come  in,  that 
Queen  Square  was  blazing,  and  that  the 
troops,  instead  of  bein^  led  to  the  scene  of 
riot  by  Brereton,  should  want  billets.  It 
was  supposed  that  they  would  immediately 
commence  action,  and  therefore  it  was 
that  the  mayor  sent  that  letter  to  Colonel 
Brereton  that  he  might  employ  them  im- 
mediately. Captain  Godrington  said,  "  As 
we  could  not  be  employed  we  had  better 
have  quarters,"  and  they  went  to  Fisher's, 
and  this  sort  of  misapprehension  takes 
place.  I  will  call  Mr.  Fisher,  and  he  will 
prove  the  orders  he  received,  that  Colonel 
Brereton  came  to  him,  and  told  him  that 
the  yeomanry  were  coming,  and  that  he 
lighted  up  all  the  stables.  He  stated  to 
Colonel  Brereton,  "  I  do  not  know  that  I 
can  give  them  a  single  stall  for  everyone ; 
but  I  can  provide  a  stall  for  every  two,  ap 
the  Light  Dragoons  had  before;  and  he 
was  actually  lighting  up  the  stalls  with 
candles  at  the  time  that  he  was  informed 
that  Colonel  Brereion  had  told  Captain 
Godrington  he  might  go  away  with  his 
troops.  Is  the  mavor  to  blame  for  that  P 
Did  he  not  provide  quarters  and  send 
billets  P 
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Bat  my  learned  friend  said,  "  He 
onght  to  have  been  there  himself." 
If  he  had  been  out  of  bed  five  nights, 
what  sigaifies  it  to  the  tender-hearted 
AUomey  General?  He  oneht  to  have 
gpne  with  them  ;  he  is  bound  ex  officio  to 
ride  like  a  cavalier,  and  he  ought  to  have 
headed  the  corps.  I  deny  the  position  in 
toto,  and  I  deny  the  law.  I  say  the  mo- 
ment that  Captain  Oodrington  came  into 
the  place  he  was  bouod  to  take  his  orders 
from  Colonel  Brereton,  who  was  the  su- 
perior officer,  and  he  was  told  to  do  what 
he  did,  to  go  and  report  himself  to  Colonel 
Brereton.  He  says  at  the  Council  House 
he  was  told  to  go  and  report  himself  to 
Colonel  Brereton»  which  he  did,  and 
Colonel  Brereton  was  to  receive  orders 
from  the  mayor.  I  have  already  read  to 
yt>u  the  mayor's  orders: — 

"  The  Mayor  of  Bristol  desires  Colonel  Brere- 
ton t6  consider  himself  folly  authoriseil  to  take 
whatever  steps,  and  give  whatever  orders  he,  as 
the  military  commander  of  the  troops  in  this 
city,  may  think  fit,  to  restore  and  preserve,  as 
far  as  possible,  the  public  peace.  The  Riot  Act 
has  been  read  three  times  to-day.  Colonel 
Brereton  will  have  the  goodness  to  consider 
this  order  to  apply  not  only  to  the  troops  at 
present'  ander  his  command,  but  to  any  which 
may  subsequently  arrive  in  the  city."; 

Now,  gentlemen,  I  cannot  call  this  un- 
happy man  from  his  grave  ;(a)  I  do  not  wish 
to  cast  imputations  upon  him.  I  can  see 
many,  many  considerations  to  excuse  him. 
I  cannot  believe  that  Colonel  Brereton  felt 
any  pleasure  in  seeing  Queen  Square  in 
flames ;  it  is  unnatural  to  suppose  it.  I 
cannot  conceive  that  he  wanted  gallantry 
or  courage ;  and  when  he  told  Captain 
Codrington  it  was  of  no  use  to  go  to 
Queen  Square,  he  must  have  had  some 
impression  that,  even  with  that  accession 
of  stren^h,  the  mob  would  have  made 
head  agamst  him.  That  is  the  only  thing 
whioh,  in  candour,  I  can  suppose.  You 
cannot  imagine  that  Colonel  Brereton  en- 
joyed the  spectacle,  which,  as  an  honour- 
i^le  man,  he  would  have  been  glad  to  put 
an  end  to. 

G^ntlem6n,  I  have  now  brought  you  to 
12  o'clock,  when  the  mayor  is  at  Mr. 
Fripp*e.  Did  he  go  to  bed  there  P  He  re- 
mained the  whole  of  the  night  sitting  up 
with  Mr.  Frijpp,  ready  to  receive  any 
communications,  and  some  communica- 
tions he  did  receive.  You  have  another 
letter  vrritten  at  3  o'clock  in  the  morning, 
addressed  by  him : — 

**  To  Colonel  Brereton,  or  the  Commanding 
Officer  of  his  Majesty's  troops,  Bristol. — Sir,  I 
direct  you,  as  commanding  officer  of  his  Ma- 
jesty's troops,  to  take  the  most  vigorous,  efiec- 


(a)  See  above,  p.  80it. 


tive,  and  decisive  means  in  your  power  to 
quell  the  existing  riot,  and  prevent  further  de- 
struction of  property."(a) 

I  admit  a  military  officer,  who  comes 
in  to  assist  the  civil  power  in  dispersing  a 
mob  is  entitled  to  ask  protection  of  the 
civil  magistrate's  authority  to  justify  him 
in  acting ;  but  it  does  not  follow  that  the 
civil  magistrate  is  bound  to  go  with  him 
to  every  place.  The  usual  course  is  to 
ask  for  a  letter,  in  case"  he  should  be  in- 
dicted, that  he  may  show  that  he  was 
authorised  by  the  civil  power.  What 
could  you  expect  this  man  to  do  ?  If  any 
one  of  you  nap(>en  to  be  a  magistrate, 
consider  your  own  case.  Ought  you  to 
have  a  horse  ready  saddled  at  the  door, 
and  to  have  mounted  every  time  you 
heard  that  a  corps  was  arrived?  Was  he 
bound  to  be  at  the  Council  House  P  That 
was  a  place  of  refVige  in  case  of  siege. 
The  Council  House  Would  naturallv  be  ex- 
t)ected  to  be  besieged,  and  not  wholly  to 
escape.  Suppose  he  had  escaped  from  the 
Coancil  House ;  is  he  to  be  indicted  for 
that  P  I  deny  it.  But  he  could  not  get 
back  to  the  Council  House.  He  informed 
the  persons  at  the  Council  House  and  the 

r arsons  at  the  Guildhall  where  he  was— 
do  not  mean  those  who  had  no  interest 
in  knowing  it — and  that  was  all  he  could 
be  expected  to  do.  I  shall  call  Mr. 
Daniel  Fripp  before  you,  and  he  will  tell 
you  that  the  statement  he  made  to  the 
witness,  Mr.  Goldney,  that  he  was  not  to 
tell  where  the  mayor  was,  was  not  done 
at  the  mayor's  suggestion,  Or  with  his 
knowledge  or  consent.  T  can  easily  con- 
ceive that  Mr,  Fripp  did  not  wish  it  to  be 
generally  known  where  the  mayor  was, 
for  the  same  reason  that  Mr.  Granger 
turned  him  out  of  his  house.  The  very 
oircomstance  of  the  mayor  being  there, 
threw  Mrs.  Fripp  into  fits.  He  thought 
the  house  was  in  danger  of  bein^  attacked, 
as  the  magistrates  were  the  object  of  at- 
tack as  well  as  the  property  of  the  cor- 
poration. 

Gkntlemen,  the  mayor  remained  there, 
and  you  find-  him  next  at  the  Council 
House  ;  he  arrived  there  the  next  morning 
at  five  OT  six.  Information  is  brought  to 
him  by  a  witness  who  happened  to  be  in 
the  SQuare  by  5  or  6  o'clock  in  the  morn- 
ing, tnat  the  rioters  were  seen  to  be  ex- 
hausted, many  of  them  had  perished  in 
the  flames,  many  were  drunk,  and  at  that 
period  of  the  morning  their  force  was  so 
considerably  decreased  that  they,  were  no 
longer  formidable.  They  had  burned  no- 
thing but  corporation  property  at  that 
time,  for  the  whole  of  Queen  Square  be- 
longs to  the  corporation.    But  an  appre- 


(a)  Sec  above,  p.  251. 
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hennon  was  entertained  by  the  peraonB 
4rho  witnessed  the  deeds  done  that  they 
might  go  Auiher.  They  therefore  received 
joo  further  countenance  from  those  who 
had  stood  by  applauding  the  destruction 
of  the  corporation  property.  They  began 
to  fear  for  themselyes,  and  &ey  went  home. 
Information  was  given  to  the  mayor,  and 
he  sent  to  Colonel^rerefon  and  desired  him 
to  go  out  with  the  troops.  Major  Mack' 
jworih  also  caxae,  and  he  will  stote  to  you 
that  he  represented  that  the  thing  might 
he  done,  and  Colonel  Brereton  and  he 
went  together;  and  before  Major  Beck- 
woiih  arrived,  Major  Mackworth  and  Colonel 
Brereton  had  been  in  the  square  and 
charged  the  rioters  several  times.  I  will 
^OTe  that  Colonel  Brereton  was  unwilling 
to  charge,  and  that  Major  Mackworth  said 
to  the  troops, ''  I  command  you  to  charge, 
jmd  Colonel  Brereton  will  not  object  to  it ;  " 
and  t^e  result  was  that  the  square  was 
-cleared  before  Major  Beckwith  arrived. 
He  did  his  duty  when  he  arrived,  and  did 
his  best  to  accomplish  what  had  been  be- 
.gun  by  the  others  in  clearing  the  streets. 

But,  gentlemen,  a  word  about  Major 
BechwUh,    A  conversation  is  brought  in 
to   criminate  the   mayor.     This  is   too 
much.    He  speaks  with  two  magistrates ; 
he  knew  the  mayor  from  his  being  short, 
.and  he  knew  the  tall  Mr.  Hilhowe ;  but 
he  only  knew  those  two.     How  can  he 
undertake  to  say  that  all  the  magistrates 
«aid  that  they  could  not  ride,  and  would 
not  ride  P    I  do  not  mean  to  suppose  that 
Major  Beckwith  is  capable  of  stating  anv- 
thmg  he  does  not  believe  to  be  strictly 
true,  but  he  mi^ht  have  confounded  later 
4xmver8ations  with  other  men.    The  truth 
is  that  some  of  them  never  were  on  horse- 
back iu  their  lives.    But  Mi^or  Beckwith 
received  what  was  sufficient  to  act  upon — 
he  received  a  written  letter ;  and  Tmust 
«8k  whether  it  is  a  crime  if  a  military 
jnan  goes  to  a  magistrate,  and  says,  '*  I 
am  ready  to  suppress  the  riot ;  will  you 
ride  with  me  P  "  * '  No,  I  cannot."    *  •  Will 
you  give    me  a  letter P"      "Yes,    with 
pleasure."    Is  the  magistrate  indictable 
for  not  riding  P    Do  not  let  us  try  this 
case  by  making  a  sort  of  omnium  gatnerum 
of  the  whole  information.    Let  us  come  to 
{Trecise  points ;  and  I  say  that  no  man  of 
oommou  candour,  or  that  has  any  know* 
ledge  of  the  law  can  for  a  moment  pretend 
that  a  man  is  to  be  indicted  because  he 
refiises  to  ride  with  the  military.    If  the 
military  officer  is  content  to  act  upon  the 
authority  of  tiie  mayor,  he  ^ves  him  that 
which  is  sufficient.    Now  it  is  said  that 
the  reason  alle^^  was  that  they  had  pro- 
perty— ^there  might  be  some  conversation 
about  properiy — they  were  unpopular  in 
the  town ;  and  if  they  were  to  show  them- 
aebres  they  might  be  exposed  to  danger. 
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But  you  have  it  in  proof  that  the  magis- 
trates did  show  ^emselves  and  did  ex- 
pose themselves  to  danger.  Air.  Alder- 
man Savage  went ;  the  mayor  went ;  Mr. 
Alderman  HUhouee  went ;  and  Mr.  Alder- 
man Camplin  went.  It  might  be  true 
that  the  magistrates  might  feel — and 
the  conversation  might  have  taken  place 
— ^Are  we  to  expose  our  own  property  to 
be  burned  P  A  conversation  of  that  kind 
might  occur ;  but  I  believe  no  one  of  the 
magistrates  would  have  made  that  a  reason 
for  shrinking  from  his  duty. 

Gentlemen,    you   have   now   had    the 
history  of  this  case.    My  learned  friend 
the  Attorney  Oeneral,  in  his  opening,  was 
pleased  to  remind  you  of  the  prosecution 
of  the  mayor  of  London  in  1781.    The 
riots  were  m  1780,  and  the  prosecutions  iu 
March  1781 ;  he  is  mistaken  in  one  fact, 
which  I  do  not  wonder  at,   because  the 
note  at  the  end  of  the  record  is  a  mistake. 
Mr.  Kennett,  the   mayor,    was   tried   in 
March  1781 ;  he  did  not  die  till  May  1782  ; 
he  was  not  therefore  brought  up  for  judg- 
ment on  account  of  his  death.    But  I  have 
a  rex)ort  of  that  case,  and  what  were  the 
facts  in  Kennett's  caseP    The  mayor  of 
London  had  been  informed  at  the  Mansion 
House  that  the  mob  were  burning  the 
Boman  Catholic  houses  in  Moorfields.  He 
had  sent  for  a  body  of  military  from  the 
Tower.    He  was  pressed  to  go  and  accom- 
pany them ;  when  he  went  to  Moorfields 
with  this  body  he  witnessed  the  conflagra- 
tion ;  but  before  he  went  he  had  asked  the 
messenger  whether  he  was  a  Catholic.    He 
said  he  was ;  the  mayor  said,  "  I  thoueht 
BO,"  and  he  delayed  to  go  for  a  consider- 
able time.  When  he  did  go  he  was  desired 
by  the  officer  of  the  company  to  read  the 
Biot   Act,  which   he    refused.     He   was 
pressed  by  several  people  and  refused — ^he 
saw  the  houses  burning  before  his  eyes 
and  would  not  authorise  the  military  to 
act,  and  he  gave  as  a  reason  for  it  that 
they  were  only  burning  the  property  of 
the  persons  they  thought  their  enemies, 
and  when  they  had  done  that  they  would 
be  satisfied.    Lord  BeoMchanvp,  who  had 
the  command  at  the  Tovrer,  went  himself 
upon  the  ground.  He  had  sent  the  troops, 
and  was  a  witness  against  the  mayor ;  ne 
asked  him  why  he  would  not  read  the 
Biot  ActP    B:e  refused,  and  stated  the 
same  thing  as  he  had  stated  before.    Lord 
Beauchamp  said,  "  I  will  report  you  to  the 
House  of  Commons ;"  and  when  he  was 
indicted  what  was  he  charged  with  P    He 
was  charged  with  this  (a) :  that  whereas 
there  had  been  a  riot,  and  the  mob  were 
burning  houses,  and  whereas  the   Lord 
Mayor  had  notice  of  it,  and  whereas  it 

(a)  In  Michaelmas  Term,  21  Geo.  8.  Papers 
of  Solicitor  of  Treasury,  No.  1254. 
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was  his  bouuden  duty  then  and  thereto 
read  the  proclamation  contained  in  the 
Act,  commonly  csJled  the  Biot  Act  (which 
commands  the  magistrates  to  repair  to  the 
place  and  read  the  proclamatioD),  that 
he,  having  notice  of  this  dnt j,  and  being 
requested  to  perform  it,  that  he  mali- 
cioQsly,  wilfaliy,  and  knowingly  refused 
to  do  it. (a)  That  is  a  specific  charge. 
There  is  also  a  general  charge  in  the 
indictment,  and  tluLt  is  made  a  precedenl 
for  the  one  before  yon;  it  is  a  general 
charge  contained  in  a  distinct  coont,  as 
we  call  it,  that  he  then  and  there  neglected 
to  exercise  the  powers  vested  in  Mm  by 
law.  But  the  whole  scene  of  his  delin- 
quency was  accomplished  in  an  hoar. 

What  is  the  situation  in  which  the  present 
mayor  of  Bristol  is  placed  P  Here  is  a.charge 
of  forty-eight  hours ;  the  town  was  under 
riot  and  confusion,  and  the  Gaol,  Bridewell, 
and  Palace  were  burned,  and  a  variety  of 
houses  in  the  Square,  and  there  is  no  par- 
ticular thing  charged  which  he  was  caJled 
upon  to  do.  It  is  not  charged  that  he  was 
called  upon  to  go  to  the  Palace,  or  to  read 
the  Biot  Act,  and  that  he  refused.  He  is 
called  upon  to  defend  himself  against  a 
variety  of  charges  which  the  AUorMy 
Chneral  may  make  in  his  reply,  and  this  is 
to  be  the  result  of  this  ingenious  mode  of 
preparing  an  information,  that  it  is  just 
possible  to  get  a  verdict  without  any  con- 
cuiTence  of  opinion  in  any  two  jurymen ; 
and  I  will  tell  how.  We  begin  at  8  o'clock 
on  the  Saturday  morning,  when  they  sally 
out  to  meet  the  Becorder,  and  we  do  not 
close  till  Monday ;  that  is  a  period  of  about 
forty-eight  hours  ;  it  embraces  the  whole 
of  Saturday,  the  whole  of  Sunday,  and 
Sunday  night.  I  will  suppose  that  any  one 
gentleman  amongst  you  should  be  of 
opinion  that  upon  such  a  particular  event 
the  mayor  did  not  do  quite  right,  but  that 
the  eleven  others  do  not  agree  with  him ; 
and  that  another  should  be  of  opinion  that 
in  another  particular  he  did  not  do  right, 
no  one  agrees  with  him.  And  there  may 
be  twelve  different  opinions  upon  twelve 
different  subiects,  upon  which  twelve 
separate  individuals  may  form  a  notion 
that  the  mayor  did  not  do  quite  right, 
though  there  are  not  twelve  who  concur 
in  that  opinion  as  to  any  one  act.  And  the 
Attorney  Oeneral,  by  that  sort  of  net, 
hopes  to  catch  a  verdict.^}  But  I  hope 
your  good  sense  and  justice  will  prevent 
it.  I  hope  you  will  think,  one  and  all, 
that  there  is  no  one  point  upon  which  the 

(a)  "Wilfully  obstinately  and  contemp- 
tuoosly  neglected  refused  and  omitted  to  make 
or  cause  to  be  made  proclamation  in  the  manner 
pieflcribed  and  directed  by  the  said  Act  of 
Parliament."  I 

(6)  See  below,  pp.  514,  515. 


mayor  can  be  justly  impugned.  But  I  do 
think,  and  I  distinctly  complain  of  it,  that 
this  is  the  hardest  prosecution  that  ever 
was  instituted  for  the  purpose  of  running 
down  and  degrading  the  magistracy.  This 
general  charge  is  made  to  cover  46  or^ 
different  events,  without  any  intimation 
being  given  as  to  what  particular  charge 
it  was  intended  to  urge ;  and  if  ever  there 
was  a  net  made  to  catch  innocence — ^if 
ever  the  proceedings  of  a  court  of  justice 
were  calculated  and  arranged  to  catch 
men  not  guilty,  this  is  an  expedient  to  do 
it.  I  should  have  expected,  in  oonunon 
candour,  as  an  inquiry  had  been  going 
forward,  conducted  by  the  enemies  of  the 
ma^strates,  and  as  they  had  no  oppor- 
tunity of  knowing  upon  what  particular 
point  the  charge  was  intended  to  be 
pressed,  I  should  have  expected  when 
they  came  to  see  the  information,  they 
would  have  foxmd  a  specific  matter  in  the 
shape  of  a  charge ;  whereas  all  that  you 
fina  is  nothing  but  a  statement  that  for  48 
hours  they  did  not  do  their  duty. 

Grentlemen,  one  of  the  benefits  of  a  free 
Government,  and  one  of  the  blessings  of 
freedom  is  that  by  the  administration  of 
the  criminal  law,  innocence  is  protected 
by  certain  rules.  One  of  the  oojects  of 
those  rules  is,  to  obtain  a  degree  of  cer- 
tainty in  the  charge  made,  that  the  man 
who  has  to  meet  it  may  apply  a  certain 
defence.  The  law  therefore  at  one  time 
required,  and  I  hope  it  will  continue  to 
require,  that  all  criminal  charges  should 
be  aptly  made,  so  that  the  person  to  defend 
himself  mav  know  what  he  is  to  meet. 
But  if  an  Attorney  Oeneral  Is  to  say  that 
for  forty-eight  hours  the  town  was  in  con- 
fusion and  riot,  and  then  to  make  a  general 
charge  that  the  magistrate  did  not  do  his 
duty,  the  whole  object  of  criminal  justice 
is  eluded  and  defeated;  and  those  rules, 
instead  of  being  found  protections  to 
guard  innocence,  are  made  snares  to 
entrap  it. 

Now  this  obliges  me  again  to  make  a 
short  summary  of  this  case.  What  is  the 
particular  period  that  my  learned  friend 
nxes  upon  to  say  that  the  mavor  of  Bristol 
was  guilty  P  Ke  is  ch^gea  with  being 
absent  from  his  post.  Where  ought  his 
post  to  have  been?  Has  the  Attorney 
Oeneral  assigned  itP  Ought  it  to  have 
been  at  the  Mansion  House  P  Was  he 
bound  to  stay  there  when  it  was  burnt  P 
Was  he  bound  to  stay  at  the  Guildhall  P 
He  was  there  the  greater  part  of  the  day. 
Was  it  criminal  for  him  to  go  for  one 
hour  to  wash  his  hands  and  shave  himself? 
Is  that  to  be  his  ruin  P  Does  my  learned 
friend  intend  to  say  thatP  H  he  does,  he 
had  better  say  so  in  his  reply,  and  I  call 
upon  him  to  do  so.  If  he  means  to  say 
that  the  mayor  was  guilty  of  a  crime  for 
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repoamg  one  honr,  let  him  &»▼  8o»  that 
Toa  and  I  mAj  know  what  the  law  of  the 
land  is  to  he. 

Then  it  is  said  he  did  not  go  to  the 
Palace — that  he  onght  to  have  pnt  himself 
at  the  head  of  the  constables,  and  have 
gone  to  the  palace.  He  did  go ;  but  he  was 
not  bound  to  go.  It  is  also  said  he  was 
not  to  be  fonna  afterwards ;  and  Mr.  Ooes 
actually  thought  he  was  not  in  the  town. 
Is  a  magistrate  bound  to  keep  his  seat 
conBtantly  at  the  Council  House  or  the 
Gnildhall  ?  Colonel  Brereton  went  to  bed ; 
he  nerer  disturbed  his  repose.  But  the 
xnayor  did  not  go  to  bed,  he  was  at  Mr. 
JV^'«,  and  they  had  notice  of  it ;  lilr. 
CfouCney  and  Mr.  SarrU,  their  witnesses, 
knew  it.  It  is  proved  that  they  knew  it ; 
when  he  went  there  they  had  learnt  it ; 
and  so  did  other  persons  who  wanted  to 
find  him.  But  is  it  necessary  that  every 
offieious  gentleman,  who  had  nothing  but 
his  own  tittle-tattle  to  make  known  to  the 
magistrates,  whether  the  burning  of  an 
effigy  or  assembling  the  people  witn  arms, 
should  know  where  the  mayor  was  to  be 
foond  P  I  want  to  know  where  does  my 
learned  friend  mean  to  put  his  finger  when 
he  comes  to  his  reply,  wnich  will  be  able  and 
powerful,  no  doubt.  But  you  will  not  be 
satisfied  unless  he  lays  his  hand  upon 
some  particular  point,  and  satisfies  yon 
that  there  guilt  took  place.  Is  it  because 
the  mayor  did  not  call  upon  the  nulitary 
to  fire  P  He  has  stated  it,  but  he  could 
not  mean  to  maintain  it.  He  could  not 
call  out  the  posse  eariMtcUus  in  the  night ; 
that  force  is  not  to  be  moved  so  easily  as 
my  learned  friend  supposes,  nor  is  it  to  be 
moved  more  than  the  mayor  could  move 
the  constables.  The  sheriff  is  authorised 
to  caU  upon  every  man  to  aid  him ;  and  if 
he  does  not  choose  to  do  so,  the  King  can 
only  indict  him ;  the  sheriff*  cannot  flog 
him,  and  force  him  to  do  it.(a)  There  is  a 
case,  but  the  case  hardly  ever  occurs,  and 
I  believe  it  never  occurred  before,  where 
he  may  call  out  theposse  conUtaius,  and  that 
is  to  be  done  by  precept ;  they  are  obliged 
to  be  served  upon  the  inhabitants,  so  that  it 
is  a  long  time  about  the  doing  of  it.(a)  The 
magistrates  had  arranged  with  the  sheriffs, 
and  called  upon  them  to  aid  them  when 
their  met  on  Sunday.  The  znagistrates 
had  no  authority ;  the  people  would  not 
obey  them,  though  the  town  was  delivered 
to  the  flames.  The  magistrates  consulted 
with  the  sheriffs,  and  it  was  their  duty, 
and  not  the  duty  of  the  magistrates,  to 
take  measures  to  call  out  the  posse  comi- 
iaius;  and  the  under-sheriff  was  employed 
the  great  part  of  Sunday  evening  and  the 
night  issuing  these  precepts,  and  by  10 


<a)  Dftlton  on  the  Office  of  a  Sheriff,  o.  95 ; 
M>  &  51  Yict.  e.  55.  s.  8 ;  2  Hawk.  P.O.  e.  S8. 


o'clock  on  Monday  monung  there  was  an 
assembly  of  multitudes  of  people. 

Two  causes  contributed  to  that:  the 
sheriffs'  injunction  under  penalty  for  dis- 
obedience ;  and  the  conviction  of  the  inhabi- 
tants that  the  corporation  property  was  not 
the  only  property  in  danger,  which  induced 
them  to  come  forward  at  10  o'clock,  by 
which  time  on  the  Monday  they  were  ar- 
rayed as  a  constabulary  force,  in  aid  of  the 
civil  authority  of  the  town .  If  it  is  a  crime 
that  it  was  not  done  before  it  is  not  the 
crime  of  the  justices,  it  was  the  sheriff's 
duty  to  do  it ;  he  may  do  it  as  conservator 
of  the  peace ;  it  could  not  have  been  done 
in  four  nours ;  and  if  they  had  begun  it  at 
10  on  Sunday  morning,  it  could  not  have 
been  effected  before  Queen  Square  was 
burnt.  But  you  will  hear  the  tremendous 
shouts  of  applause  that  were  uttered  when 
the  corporation  TOoperty  was  firing ;  the 
shouts  of  **  The  Kinff  and  Reform,"  and 
**  Down  with  the  bishops ;  *'  and  you  may 
readily  judge  for  yourselves,  whether  the 
magistrates  could,  without  a  considerable 
force  of  constables,  quell  such  a  mob.  And 
when  you  find  that  the  constables  could 
not  be  found,  and  the  inhabitants  would 
not  join  them,  I  leave  to  it  your  candour 
to  say  whether  you  can  find  this  gentle- 
man guilty. 

Can  you  suppose  that  the  magistrates 
of  Bristol  had  not  the  greatesti  interest  in 
protecting  the  safety  of  their  town  P  As 
corporators  their  property  was  in  danger ; 
they  are  the  greatest  sufferers  at  all 
events.  But  whatever  vour  judgment  is, 
they  will  have  this  self-gratulation,  that 
they  never  did  bv  word  or  deed  excite 
these  rioters.  If  the  property  of  the 
corporation  was  sacrificed  and  condemned 
to  the  flames,  and  the  inhabitants  were 
content  to  witness  it  with  shouts  of  ap- 
plause, it  was  not  the  mayor  and 
magistrates  that  published  declamations 
against  corporations  and  against  magis- 
trates. They  are  not  guilty  of  any  en- 
deavour to  decry  the  magistrates,  and 
to  alienate  the  minds  of  the  people  from 
those  whom  the  law  has  invested  with 
power.  If  the  Custom  House  and  Excise 
Office  were  burnt,  and  the  population  of 
Bristol  exulted  in  the  conflagration  as  in 
a  triumph  obtained  over  Um  eaters,  the 
corporation  of  Bristol  never,  by  act,  word, 
or  deed,  to  their  knowledge,  took  any 
means  to  inflame  the  minds  of  the  people 
against  the  national  creditor,  and  to  treat 
those  who  live  npon  the  interest  of  the 
public  funds,  as  public  malefactors.  They 
had  never  declaimed  against  taxes.  They 
had  never  declared  that  no  Gk>vemment 
could  be  good  that  would  support  ta|»8. 
They  had  never  taken  that  pan  which, 
unhappily,  many,  many  of  their  towns- 
people, not  the  respectable  part,  I  hope» 
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bat  many  had  taken.  They  had  not  said 
they  would  not  pay  the  tiaeBxunlesB  they 
had  measures  of  their  own ;  no  meeting 
was  held  at  Bristol,  where  a  magistrate 
declared  that  the  people  should  not  pay 
taxes  unless  a  particular  measure  was 
carried.  If  the  Bishop  felt,  and  amongst 
the  indiyiduals  composing  that  pious  and 
reverend  body,  he  is  one  of  the  most 
respectable  and  amiable,  if  he  had  the 
mortification  to  feel,  that  amongst  the 
population  of  Bristol,  a  considerable  muU 
titude  derived  satisfaction  from  pulling 
down  and  burning  his  Palace,  at  least  the 
magistrates  were  no  parties  to  that  excite- 
ment. No,  gentlemen^  they  did  not  advise 
the  bishops  to  "set  their  houses  in 
order."(a)  Do  not  charge  upon  them,  for 
Gk>d'B  sake,  the  result,  the  necessary,  I 
cannot  caU  it  the  innocent,  but  the  unin- 
tentional result  of  that  agitation,  those 
speeches,  and  those  declamations,  and 
those  perpetual  firings  from  the  press, 
that  excited  the  people  of  England  to 
think  that  their  bishops  were  interested 
•oppressors,  that  their  magistrates  were 
tyrants,  and  deserved  to  be  crucified,  and 
that  every  institution  of  the  country  ought 
tf>  be  suspended  to  cany  a  favourite 
meaBure.(&) 

This  was  the  stato  of  Bristol !  What 
could  these  ten  magistrates  do  1x>  resist  itP 
All  I  ask  is  that  they  shall  not  be  made  the 
victims  of  that  excitement.  I  condemn 
nobody,  I  blame  nobody ;  but  I  dedare  to 
Gk)d  tnat  if  it  were  possible  to  conceive 
the  magistrates  of  Bristol  would  be  con- 
victed upon  this  evidence  of  any  defect 
of  duty  or  any  abandonment  of  their  posts 
to  prevent  what  has  taken  place,  I  declare 
beiore  Grod  and  heaven  that  this  country 
would  no  longer  be  the  land  of  liberty. 
Oentlemen,  I  beg  pardon  for  having 
troubled  you  so  long.  I  felt  the  great 
importance  of  the  trust  committed  to  my 
chu^e,  and  I  thought  it  my  duty  fear- 
lessly to  defend  the  magistrates.  I  feel 
they  have  been  persecuted  where  they 
ought  to  have  been  protected ;  thej  have 
done  their  dutjr,  and  exposed  to  peril  their 
wives  and  families,  and  their  fortunes  and 
their  lives.  Their  reward  is  that  they  are 
sacrificed  to  some  sentiment  prevailing  in 
their  town,  that  it  is  time  to  put  down  the 
corporation  of  Bristol.  Gentlemen,  this 
is  uie  first  step  towards  that  end ;  there 
are  nine  other  informations  to  be  tried 
after  you  have  disposed  of  this.  I  trouble 
you  no  longer ;  but,  with  their  Lordships' 
permission,  to-morrow  you  shall  hear  tne 

(a)  See  the  Attorney  General's  remarks 
below,  p.  478,  on  Earl  Grey's  phnse. 

(6)  See  May's  History,  Constitutional  His- 
tory of  England,  2,  887;  Walpole's  History, 
B,  658. 


evidence  I  have  to  offer ;  and  I  do  assure 
you  most  honestly  that  I  shall  be  sur- 
prised if  it  does  not  go  much  beyond  the 
statement  I  have  made  to  you. 


FIFTH  DAY. 

Tuesday,  30th  October  18d2. 

Evidence  foe  the  Defehdavt. 

WiUiam  Ody  Hare,  BWorn.^i2xamined  by 
CampbeU, 

Are  you  under-sheiiff  for  the  city  and 
county  of  Bristol  P  —I  am. 

How  long  have  you  been  so  P — Thirteen 
years. 

I  believe  you  practise  as  an  attorney 
and  solicitor  at  Bristol  P — ^Yes,  I  do. 

In  partnership  with  whom  P — Mr.  LiHle. 

I  believe  there  are  two  sheriffs  for  the 
city  and  county  of  Bristol  P — There  are. 

And  one  under-sheriff  P — Yes. 

One  under-sheriff  acting  for  bothP — 
Yes. 

On  the  17th  of  October  1831,  were  the 
quarter  sessions  held  for  the  city  P — They 
were. 

And  the  magistrates  were  assembled  P — 
They  were. 

On  that  occasion  was  there  a  delibera- 
tion among  the  magistrates  respecting 
what  ought  to  be  done,  in  respect  to  Sir 
Charles  wethereU,  the  Becorder,  coming 
to  hold  the  gaol  delivery  p — There  was. 

Were  there  apprehensions  entertained 
by  the  magistrates,  that  there  might  be 
tumult  and  disturbance  upon  that  occa- 
sion P — There  were. 

GampheU :  I  suppose  I  may  lead  him  as 
to  these  facts. 

The  AttomeyOeneral :  Yes,  certainly. 

GajwpbeU:  Was  it  resolved  that  you 
should  go  to  London  to  see  the  Becorder 
and  to  consult  with  him,  and  to  see  Lord 
Melbourne,  the  Secretary  of  State  for  the 
Home  Department  P — It  was. 

By  whom  were  you  accompanied  P — By 
Mr.  Burgee, 

The  city  solicitor  P — Yes,  the  city  soli- 
citor, ana  Alderman  Fripp,  one  of  the 
magistrates,  joined  us  in  Iiondou. 

Did  you,  and  Mr.  Bwrgee^  and  Alderman 
JVipp,  see  Sir  Gharlee  TFe^WeZZ  .^— We 
did. 

Did  you  consult  him  upon  upon  the  ex- 
pediency aud  propriety  of  holding  tiie 
gaol  deuyery  P — ^Alderman  Fripp  did. 

In  your  presence  P — In  my  presence. 

Did  the  Becorder  express  any  opinion 
upon  that  point  P— He  did ;  that  it  was 
absolutelv  necessary  to  hold  the  assizes. 

Did  Alderman  JPrtpp,  Mr.  Burgee,  and 
you,  afterwards  see  Lord  Melbowme  upon 
the  same  day  P— -We  did. 
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Did  yon  ask  Lord  Melbourne  his  opinion, 
with  reipect  to  the  propriety  of  holding 
the  assizes  P — ^Yes. 

What  opinion  did  he  express  P— The 
same  that  Sir  Charles  WeihereU  had  pre- 
Tionsly  expressed,  that  it  was  necessary 
the  assize  should  he  held. 

Did  Lord  MelbotirTie  express  an  opinion 
that  he  thought  the  assizes  ought  to  he 
held  P— Yes,  he  did.  (a) 

Did  he  give  any  reason  P — ^That  a  con- 
trary course  would    be  improperly  suo 
combing    to    the    popular    feeiinff;     his 
Ijordship  treated  it  as  a  question  wat  did 
not  admit  of  any  doubt. 

Did  Tou  describe  to  Lord  MeJhoume, 
what  the  state  of  feeling  in  Bristol  at 
that  time  was  P — ^Yes. 

And  what  the  apprehensions  of  the 
magistrates  were?— Yes,  and  the  reasons 
upon  which  those  apprehensions  were 
founded. 

Had  you  another  interview  witii  Lord 
MeBxmme  on  the  following  day? — We 
had. 

When  Sir  Charles  Wetherell  himself  at- 
tended P — Yes ;  the  alderman  particularly 
pressed  that  Lord  Melboume  would  see 
Bir  Charles  Wetherell  upon  the  subject. 
Lord  MeEbowme  said  he  bought  it  hardly 
necessary,  but  he  had  no  objection. 

At  this  second  interview  did  you  de- 
scribe to  Lord  Melboume  the  danger  you 
apprehended  P — Not  particularly. 

Did  you  state  to  him  what  the  nature 
and  character  of  this  mob  was,  in  your 
apprehension?  —  I  did,  myself,  thinking 
that  had  been  hardly  sufficiently  brought 
to  his  Lordship's  attention. 

What  did  you  say  ? — In  consequence  of 
his  Lordship  having  promised  troops,  I 
took  the  liberty  of  asking  what  number. 
His  Lordship  appeared  greatly  surprised, 
and  I  said,  "  llie  reason  is,  that  the  ex- 
tent of  the  riots  to  which  a  Bristol  mob 
may  go  is,  I  fear,  not  sufficiently  appre- 
ciated." 

Were  you  promised  that  troops  should 
he  sent  P — ^We  were. 


(a)  **  Remember  that  it  was  agreed  that  the 
MnoDs  should  go  on  as  usual,  and  the  deputa- 
tion expressed  their  fears  that  the  civil  force 
would  not  be  sufficient  to  repress  the  tumults 
which  they  apprehended,  aud  requested  the  aid 
of  the  military,  sajing  they  could  not  be  answer- 
able for  the  safety  of  the  city  without  troops. 
I  pressed  them  to  swear  in  special  constables, 
and  use  erery  exertion  for  preserving  the  peace 
by  the  civil  power,  hut  added  that  after  such  a 
representation  as  they  have  made  I  should  direct 
troops  to  be  sent.  Perhaps  I  mi^ht  tell  them 
what  troops  I  should  send,  and  I  think  they 
pressed  for  in&ntry."  Memorandum  by  Lord 
Mdbonme,  Papers  of  Solicitor  of  Treasury,  1260. 
See  also  Place  Narrative,  Brit.  Mus.  Add.  MS. 
27,  79<y;  127. 


Was  anything  particular  said  about  the 
manner  in  which  they  were  to  be  used  P — 
They  were  not  to  be  used  except  on  the 
last  extremity.  Lord  Melboume  expressed 
an  inclination  that  thev  should  not  be  sent 
into  the  city — that  they  should  not  be 
seen,  so  that  it  might  appear  that  the 
populace  were  to  be  kept  unaer  by  military 
power. 

Did  liord  Melboume  give  you  any  recom- 
mendation as  to  the  manner  in  which  the 
usual  form  should  be  observed? — Ho  did  ; 
that  there  should  be  no  departure,  or  as 
little  as  possible,  from  the  established 
custom  or  receiving  the  Becorder*  His 
Lordship  was  asked  whether  the  pro- 
cession might  not  be  shortened;  instead 
of.  receiving  the  Becorder  two  miles  out 
of  Bristol,  whether  the  distance  might 
not  be  reduced  to  the  entrance  of  the 
city ;  and  he  said  he  thought  that  a  judi- 
cious suggestion,  but  that,  in  other  re- 
spects, he  wished  the  usual  course  to  be 
taken. 

Will  you  be  good  enough  to  state  what 
steps  were  taken,  when  you  returned  to 
Bristol,  for  the  purpose  of  raising  the  ne- 
nessary  civil  force  ?  —  The  magistrates 
directed  me,  first,  to  report  to  them  what 
force  I  thought  sufficient. 

In  your  judgment,  and  from  your  ex- 
perience, what  force  did  you  think  suffi- 
cient P — ^Throe  hundred  constables. 

Had  ti^ere  been  riots  in  Bristol  pre- 
viously, while  you  have  been  under-she- 
riff?— I  hardly  know  how  to  answer  ths 
question,  for  we  have  had  contested  elec- 
tions since  I  have  been  under-sheriff,  and 
the  usual  exhibitions  have  taken  place 
there,  amountiug  as  much  to  riot  as  the 
demolition  of  the  Mansion  House  on  the 
Saturday  night;  in  fact,  I  believe  there 
had  never  been  a  contested  election  in  my 
time,  at  Bristol,  in  which  that  ceremony 
has  not  formed  a  part,  (a) 

The  demolition  of  the  Mansion  House  P 
— ^Not  the  burning  of  it;  the  breaking 
into  it  on  the  Saturday  night ;  as  much 
demolition  as  there  was  on  the  Saturday 
night. 

with  that  experience  you  judged  that 
three  hundred  constables  would  be  suffi- 
cient upon  this  occasion  ? — I  did.  I  had, 
before  I  was  under-sheriff,  been  connected 
with  one  of  the  parties  in  the  city,  a»id  I 
invariably  thought  that  a  greater  number 
of  constables  employed,  however  well  or- 
ganized, rendered  it  loss  capable  of  manage- 
ment, and  less  efficient,  and  on  principle 
we  reduced  the  number.  We  had  at  one 
time  seven  hundred  constables  emploved, 
and  failed  in  saving  tbe  windows  oi  the 


(a)  See  as  to  the  riots  in  1714,  1749,  1768, 
1777,  and  1793,  Sejors*  Bristol,  vol.  2,  pp. 
561,  594,  596. 
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White  Lion;  we  afterwards  reduced  the 
number,  and  did  much  better. 

For  the  purpose  of  raising  those  three 
hundred  men,  what  steps  were  taken  P---I 
applied  to  the  chief  constables  of  the  dif* 
ferent  wards,  the  magistrates  havinff  on  a 
preyions  occasion  applied  to  the  church* 
wurdens,  and  finding  a  difficulty  in  raising 
men,  it  being  stated  they  had  applied  to 
the  wrong  quarter.  In  this  case  the  ma- 
gistrates applied  through  me  to  the  chief 
constables  of  the  different  wards.  I  made 
every  effort  to  explain  to  them  the  object 
for  which  the  men  were  wanted,  and  I 
sugee&ted,  if  each  gentleman  in  the  ward, 
all  being  resident  tradesmen,  would  pre- 
vail upon  two  of  his  friends  to  come  for- 
ward upon  that  occasion,  and  give  him  his 
support,  we  should  not  only  have  a  force, 
but  an  organised  force,  that  every  one 
would  know  his  neighbour. 

Did  this  plan  of  obtaining  persons  to 
serve  voluntarily  succeed  P — It  aid  not. 

How  did  it  fail  P — One  ward  alone,  the 
ward  of  IVinity,  reported  to  me  that  they 
could  procure  the  assistance  which  was 
wanted;  the  remaining  wards,  some  of 
them  more,  some  less,  but  they  were  all 
of  them  deficient ;  they  could  not  get  anv- 
thing  like  the  number  that  were  wanted ; 
the  whole  return  of  volunteers. 

Fabke,  J. :  That  is  the  number  wanted 
for  that  ward  P — Trinity  ward  alone  fur- 
nished the  number  that  was  wanted  for 
that  ward. 

How  many  wards  are  there  P — Twelve, 
my  Lord. 

GamypbdL :  All  the  others  were  deficient  P 
—Yes. 

And  the  whole  number  reported  was, 
whatP — Kot  more  than  double  the  number 
of  the  original  constables;  that  was  two 
hundred,  i  think,  out  of  the  three  hundred 
I  wanted. 

Upon  this  being  reported  to  the  magis- 
trates, what  order  did  they  giveP — They 
desired  me  to  engage  as  many  constables, 
hiring  them,  as  would  make  up  the  number 
I  wanted. 

Was  that  done  P — It  was ;  I  got  the  chief 
constables  together,  and  consulted  them 
as  to  the  description  of  men,  and  the  price 
for  which  respectable  men  who  would  be 
relied  upon  could  be  obtained  ;  I  thought 
that,  as  they  could  not  get  their  neigh- 
bours, if  they  got  their  own  workmen,  and 
employed  them,  they  would  still  have  the 
same  sort  of  organisation,  and  on  consul- 
tation with  the  whole  body  we  settled 
what  was  considered  a  liberal  price,  and 
which  could  not  fail  of  obtaining  such  men. 
I  paid  them  afterwards  for  a  hundred  and 
nineteen  constables. 

Were  the  constables  assembled  on  the 
Saturdav  morning  P — They  were.  I  had 
repeated  interviews  with  the  chief  con- 


stables, and  with  others  of  the  parties, 
and  I  did  what  I  could  myself,  to  get 
volunteers,  and  I  believe  eveij  exertion 
was  made  that  could  be,  both  for  the  or- 
ganisation and  proper  arrangement  of 
them. 

Where  were  they  assembled  on  the 
Saturday  mominff  P — In  the  Exchange. 

At  what  hour  P — The  order  was  eight 
o'clock;  I  think  they  were  there  about 
that  time. 

When  did  you  first  see  the  mayor  on  the 
Saturday  P — I  think  about  a  quarter  before 
eight, 

At  the  Exchange  P — No,  at  the  Mansion 
House  I  first'saw  him ;  he  came  up  to  the 
Exchange ;  I  saw  him  for  the  purpose  of 
reporting  that  everything  was  ready.  He , 
said,  **  I  think  I  had  better  see  the  con- 
stables." 

Did  he  go  to  the  Exchange  P — He  did. 

And  inspected  the  constables  P — He  did, 
and  addressed  them  all  in  difierent  divi- 
sions ;  thev  were  divided  into  difierent 
?illars  of  the  Exchange.  I  saw  them  aU. 
he  mayor,  I  believe,  went  round  in  a 
difierent  direction  from  me,  and  spoke  to 
them  on  the  duty  they  were  to  perform. 

We  have  heard  from  another  witness 
the  substance  of  what  he  said.  You  pro- 
ceeded to  receive  the  Recorder  P — We  did. 
Was  the  distance  shortened  P — It  was ;  we 
usually  go  about  two  miles  and  a  half  along 
the  road  to  meet  the  Recorder. 

And  you  went  at  an  earlier  hour  than 
was  usual  P — Considerably. 

For  what  purpose  P — For  the  purpose 
of  anticipating  the  congregation  of  people 
that  were  expected,  and  it  had  that  efiect. 

You  conaucted  the  Recorder  to  the 
GuildhaUP— Wedid. 

I  will  not  ask  you  to  describe  what  oc- 
curred. 

LiTTLEDALE,  J. :  At  what  time  did  you 
go  P  You  say  it  was  earlier  than  usual  P 
— At  ten  o'clock,  within  a  few  minutes. 

CampheU:  About  what  hour  did  you 
reach  tne  Guildhall  P — About  eleven,  or  a 
quarter  to  eleven,  I  suppose. 

How  did  the  mob  conduct  themselves 
from  the  place  at  which  you  met  the  Re- 
corder, till  you  reached  the  Guildhall  P— 
As  we  went  out  there  were  but  few  in 
number,  but  they  increased  very  rapidly, 
and  there  were  fewer  than  I  expected  at 
the  hill,  above  the  bridge,  the  confines 
of  the  city.  Before  we  got  to  the  bottom  of 
the  hill,  the  crowd  got  verv  great  indeed, 
the  language  used  was  of  the  most  violent 
description.  Every  excitement  was  made 
use  of,  particularly  by  the  females,  who 
reproached  the  people  who  stood  round— 
the  populace— with  cowardice  and  deser- 
tion of  their  purposes,  and  undertaking 
that  he  should  not  come  into  the  city  i 
most  violent  shouting  and   uproar^  VfA 
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Yory  great  preasnre  indeed  upon  the  con- 
stables, many  of  whom  were  very  much 
injured  by  the  pressure.  No  actual  violence, 
I  believe,  took  place,  till  we  got  to  the 
bridge. 

How  far  is  the  bridge  from  the  Guild- 
hall?—  I  suppose  about  five  hundred 
yards. 

Ltttledalb,  J.:  Was  this  violence  of 
language  as  you  went  out,  or  as  you  came 
in? — As  we  returned. 

Campbell:  As  you  went  out,  I  sup- 
pose, you  were  quiet  P — ^We  had  antici- 
pated the  people ;  they  did  not  expect  us 
so  soon ;  i  think  there  were,  as  we  went 
out,  many  more  constables  than  of  mob. 

You  met  the  Seoorder  at  Tatterdown,  I 
think  P—Yes. 

That  is  two  bailes  nearer  to  the  Guild- 
hall than  the  usual  place  P— It  is. 

Between  the  bridge  and  the  Guildhall 
how  did  thev  conduct  themselves  P — Just 
as  we  passed  the  bridge  a  man  staggered 
against  my  horse.  I  caught  him,  and  he 
held  up  his  hand  and  said,  "  See  how  they 
have  used  me !"  Ho  had  a  violent  contu- 
sion upon  his  head,  and  the  blood  was 
streamme.  I  was  afraid  of  the  irritation 
that  would  be  produced  among  the  con-  | 
stables,  and  I  told  him  to  be  steady,  and 
I  made  a  way  through  them  for  this 
^ntleman. 

What  was  the  general  conduct  P — There 
were  many  stones  thrown,  and  some  per- 
sons were  struck.  Popular  indignation 
apneared  to  be  excited  against  tne  con- 
oBBkoles  who  had  been  hired.  They  said, 
"  These  other  men  are  only  doing  their 
duty,  but  you  have  sold  your  count^,  and 
w©  will  pay  you  for  it." 

Was  there  anything  else  that  was  re- 
markable till  you  got  to  the  Guildhall  P — 
At  the  door  of  the  Guildhall  Sir  Charles 
WeihereU  paused;  he  appeared  as^if  he 
had  an  inclination  to  say  something.  I 
was  standing  by  him,  and  at  that  moment 
half  a  dozen  stones  came  in  at  the  door, 
one  of  which  took  me  in  the  head. 

The  door  of  what  P— The  door  of  the 
Guildhall.  Sir  Charles  Wetherell  said, 
**  Keep  that  man  back  ;*' — one  individual 
who  appeared  to  be  very  noisy. 

One  stone  struck  vouP — ^Yes;  it  was 
intended  for  Sir  Charles, 

X  believe,  upon  holding  the  assizes,  it  is 
osnal  to  reaa  the  charter  at  the  Quild- 
hallP-Itis. 

Was  that  done  upon  this  occasion  P — It 
was. 

Was  there  any  confusion  in  the  Guild- 
hall while  the  charter  was  reading  P — ^An 
almost  universal  shout  and  yell,  at  the 
moment  it  commenced;    it   was   imme- 

(a)  See  Place's  Nanrative,  Brit.  Mms.  Add. 
USS.  27,  790,  f.  lis. 


diately  repressed,  and  after  that  the  read- 
ingof  the  charter  went  on  quietly. 

vVas  the  Becorder  then  conducted  to  the 
Mansion  House  P — He  was. 

Attended  by  all  the  magistrates,  by 
the  aldermen  P — ^No,  I  think  not ;  he  went 
down  in  the  mayor's  coach,  and  I  think 
the  sword-bearer  always  goes  down  with 
him  upon  these  occasions, — the  mayor,  the 
sword-bearer,  and  an  alderman. 

I  do  not  mean  in  the  same  carriage  P — 
There  were  no  other  carriages  except  the 
sheriff's  carriages. 

Did  the  other  aldermen  follow  him  to 
the  Mansion  House  P — They  did.  I  think 
they  got  there  before  him,  there  were  no 
other  carriages  provided ;  I  could  not  have 
protected  a  body  of  carriages  down. 

As  the  Becorder  was  proceeding  with 
the  mayor  to  the  Mansion  House,  how 
did  the  mob  conduct  themselves  P — ^With 
rather  more  violence,  as  far  as  pressure 
was  concerned;  repeatedly  it  was  with 
verv  great  difficulty  that  the  constables  at 
all  kept  in  their  position.  They  had  been 
under  the  strictest  injunctions  on  no  ac- 
count to  use  violence ;  that  without  my 
personal  presence  and  directions,  not  a 
blow  was  to  be  struck,  and,  I  apprehend, 
if  there  had  been  the  slightest  breach  in 
their  ranks,  or  the  slightest  wavering,  it 
would  have  been  impossible  to  have  con- 
ducted Sir  Charles  into  the  Mansion 
House.  I  saw,  on  the  succeeding  morning, 
the  situation  of  the  chief  constable,  who 
was  examined  here,  near  the  carriage ;  his 
feet  were  almost  trodden  to  pieces;  he 
was  miserably  mauled.  I  believe  the 
greater  number  of  the  constables  were 
very  much  injured. 

At  the  Mansion  House  did  you  see  the 
magistrates  assembled  P — I  did. 

About  what  time  were  they  assembled  P 
— Immediately  on  the  arrival  of  Sir 
Charles. 

About  what  time  would  that  beP — 
About  twelve ;  I  had  no  occasion  to  look 
at  my  watch  during  the  day,  therefore  I 
may  oe  somewhat  mistaken ;  but,  I  should 
think,  about  twelve  o'clock.  Immediately 
as  Sir  Charles  got  in,  there  were  stones 
thrown  at  the  carriages,  and  while  I  was 
going  up  the  stairs  with  the  mayor  there 
were  stones  thrown ;  and,  I  believe,  there 
was  an  attempt  made  to  take  into  custody 
those  who  had  thrown  them,  and  ^at 
produced  a  scuffle,  in  which  the  mob  were 
m  a  ffreat  measure  dispersed. 

Did  they  return  P— Yes ;  they  Vrent  into 
the  street  and  got  some  faggot  sticks  and 
attacked  the  constables.  It  was  impossible 
to  restrain  them;  when  they  saw  they 
were  coming;  with  sticks,  they  attacked 
them  and  dispersed  them,  and  from  that 
time  it  was  comparatively  quiet. 

Till  what  time? — It  continued  in  that 


835] 


Trial  of  Chariea  Pinney,  1882. 


[8S<r 


state,  sometimes  more,  sometimes  less,  till 
abont  half -past  two  or  three  o'clock;  so 
much  so,  taat  the  magistrates  seriously 
considered  the  propriety  of  taking  Sir 
CKarlea  to  church  the  next  moraiug  as 
usual. 

There  was  a  deliberation  upon  that  sub- 
ject P — ^There  was. 

Did  not  the  mob  afterwards  increase  P — 
It  did;  they  were  repeatedly  brought 
back  as  fast  as  they  were  dispersed,  which 
first  satisfied  my  mind  of  there  being  a 
regular  organisation  of  the  mob ;  as  fast 
as  they  were  dispersed  something  occur- 
red, dogs  fighting  or  something,  which 
brought  them  back  to  the  spot ;  they  were 
repeatedly  scattered  over  the  square  or 
the  avenues,  and  were  gone  away,  but 
were  always  brought  back. 

Did  they  increase  in  number  very  much  ? 
— Yery  much. 

In  violence  P — I  think  not  until  three 
o'clock. 

At  three  o'clock  did  they  increase  in 
violence  P — ^About  that  time  they  began  to 
increase  in  violence. 

What  did  they  begin  to  do  P—Pressing 
nearer  the  Mansion  House  and  annoying 
the  constables.  The  chief  constables,  1 
think  about  that  time,  began  to  report  to 
me  that  thej^  thought  their  situation 
serious.  I  think  about  two  o'clock,  in 
consequence  of  what  I  stated  to  the  mayor 
about  the  disposition  of  the  people  gene- 
rally, I  was  ordered  to  secure  quarters  for 
the  troops  instead  of  permitting  them  to  go 
back  to  the  situation  they  had  previously 
occupied ;  that  was  between  one  and  two 
o'clock. 

Where  was  that  station  P — The  station 
of  the  14th  Dragoons  was  at  Clifton,  that 
of  the  8rd  Dragoon  Guards  at  Kepisham. 

That  is  a  village  about  five  miles  from 
Bristol  P — Yes,  it  is. 

Did  you  provide  quarters  for  them  P — I 
did. 

At  Fisher's  and  Leigh's  ? — ^Yes,  I  did  ; 
at  the  bottom  of  College  Green,  I  had  all 
"the  horses  which  were  standing  there 
turned  out  of  those  repositories  for  the 
sale  of  horses,  and  they  were  made  ready 
for  the  reception  of  the  troops. 

Where  had  the  troops  been  stationed  on 
the  Saturday  morning  P — The  two  troops 
of  the  14th,  tho  sc^uadron  of  the  14th  m 
the  Cattle  Market,  just  on  the  edge  of  the 
city,  the  8rd  Dragon  Guards  within  the 
gaol  walls ;  the  object,  from  the  particular 
requisition  of  Colonel  Brereton,  and  also 
in  concurrence  with  Lord  Mslhowme's 
wish,  being  to  keep  them  out  of  sight ; 
they  were  both  in  enclosed  places. 

In  these  two  places  they  were  con- 
cealed P — ^They  were.  They  had  taken 
tlieir  station  early  in  morning;  the  8rd 
Dnkgoons  came  in  from  Keynsham,  which 


avoided  the  city  ;  the  Light  Dragoon? 
were  brought  by  the  New  Float  past  the 
gaol,  in  order  to  avoid  going  through  the 
city. 

When  did  you  see  Colonel  BrereUm  first 
on  the  Saturday P  —  About  one  o'clock; 
between  one  or  two  o'clock.  However,  I 
had  seen  him  dn  the  Thursday  preceding-, 
and  had  ridden  over  the  ground  with  him, 
Captain  Gage^  and  Captain  WarringUmf 
for  the  purpose  of  arranging  where  the 
troops  should  be  stationed,  and  the  man- 
ner in  which  communications  should  b9 
had  with  them  in  case  difficulty  arose. 

Captain  WcurringUm  commanded  the  3rd 
Dragoon  Guards  P — ^He  did. 

And  Captain  Oa^e  the  14th  P — ^Yes. 

He  was  the  junior  captain  P — I  believe 
he  was;  he  was  introduced  to  me  by  Col. 
Brereton,  for  he  had  asked  whether  it  war 
necessary  or  not. 

On  the  Monday  preceding  you  had  made 
this  a]:rangement  with  Colonel  Brereton^ 
to  ride  over  the  ground  with  him.  Captain 
Gage  and  Captain  Warrington  ? — Yes. 

The  Attorney  General:  Whether  what 
was  necessary  P  —  Whether  this  sort  of 
precaution  was  necessary.  I  had  asked 
to  see  the  officer  who  was  to  have  the 
command  of  the  troops ;  at  first  he  seemed 
to  think  it  was  not  necessary. 

Campbell:  At  what  time  was  thatP — ^On 
the  Thursday  preceding.  There  had  been 
a  doubt  expressed,  that  is  the  fact,  as  to 
the  authority  which  the  sheriJOfs  had  a 
right  to  exercise  over  the  troops,  and  I 
was  apprehensive  of  the  consequences  of 
such  a  doubt,  and  I  insisted  upon  having 
it  removed,  and  stated  to  him  that  the 
responsibility  of  the  judge  rested  upon 
the  sheriffs,  and  I  must  have  that  point 
settled ;  that  I  must  see  the  officers  with 
whom  I  should  be  in  communication. 

You  saw  all  the  three  on  the  Thursday  P* 
—I  did. 

On  the  Saturday,  about  one  o'clock,  you- 
first  saw  Colonel  Brereton  ? — I  think  it  was 
about  one. 

What  passed  between  you  and  him  P — 
I  mentioned  to  him  the  arrangement  for 
providing  quarters  for  the  troops,  and  I 
saw  him  once  or  twice  afterwards,  between 
one  and  four  o'clock ;  when  I  first  saw  him 
I  had  not  provided  the  quarters. 

Did  you  afterwards  tell  him  you  had 
provided  quarters  at  Leigh's  and  Fisher's  T 
—I  did;  and  I  then  requested  him  to 
send  for  the  troops,  and  station  them 
there. 

From  the  cattle  market  and  the  gaol  P 
— ^Yes,  that  was  much  later  in  the  aftor^ 
noon. 

When  were  they  brought  in  from  the 
cattle  market  and  the  gaol  to  Leigh's  and 
Fisher' sf^l  think  it  was  about  half-pest 
three  o'clock  that  J  saw  him  last   He  then 
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fllioired  me  ibe  despatch  he  was  about 
to  send  Lord  Mefhowme,  and  I  protested 
Btrong'lj  against  the  manner  in  which  he 
had  stalled  the  occurrence  in  the  morning ; 
he  hesitated  about  the  thins. 

The  Attorney  Oenercd:  1  do  not  know 
whether  that  is  too  wide  a  range,  bnt  I 
do  not  wish  to  object. 

Cam^pbeLl  :  When  were  the  troops 
bronght  from  the  cattle  market  and  the 
gaol  to  Leigh's  and  Fisher's? — I  cannot 
answer  the  time  precisely.  I  did  not  see 
them  arrive.  I  left  him  about  half-past 
three  o'clock  for  the  purpose  of  his 
sending  for  them.  I  knew  that  the  8rd 
Dragoon  Gruards  were  arrired  at  Leigh*s 
at  tne  moment  they  were  sent  for;  the 
14th  were  not  arrived. 

Did  you  return  to  the  Mansion  House  P 
— Idii 

About  what  timeP — ^I  was  in  and  out 
repeatedly  on  these  communicadons  with 
Ftsher  and  Leigh  and  Colonel  Brereton, 
and  I  was  called  upon  by  the  magistrates 
two  or  three  times,  to  answer  questions  to 
them.  I  was  in  and  out  constantly  the 
whole  morning. 

Did  the  mob  increase  in  Queen  Square  P 
— It  did  at  that  time. 

About  what  timeP — About  three  o'clock 
or  soon  after.  « 

Was  the  Biot  Act  read  P— It  was. 

About  what  time  was  it  first  read  P — I 
was  not  present  when  it  was  first  read. 

Were  you  present  when  the  mayor  ad- 
dressed the  people  P — I  was. 

About  what  time  was  thatP — I  should 
think  it  was  a  little  after  four.  The  chief 
constables  had  before  that  time  pressed 
very  much  for  the  employment  of  the 
Tnilitary,  their  being  brought  in.  I  men- 
tioned this  to  the  magistrates ;  I  think 
the  town  clerk  pcssed  for  their  being 
sent  for  also.  Sir  Charles  WethereU  re- 
peatedly went  to  the  window,  and  objected 
to  their  being  sent  for ;  he  said  there  was 
not  any  excuse  whatever  for  the  employ 
ment  of  the  military.  Mr.  Burgee,  the 
city  solicitor,  took  me,  upon  one  of  these 
representations,  himself  up  to  the  window, 
and  said,  "  Now  point  out  to  me,  sir,  now 
show  me,  is  there  any  excuse  for  the  em- 
ployment of  the  military  P"  I  told  him 
that  I  was  afraid  there  was  not  if  they 
were  then  cidled,  but  that  I  knew  what 
would  follow  in  the  course  of  the  evening, 
if  they  were  not  called  in.  I  admitted 
that  there  would  not  have  been  in  law  at 
that  moment  a  fair  excuse,  a  fair  justiflca- 
tion,  for  nsin^  actual  force ;  the  crowd  was 
of  that  description,  that  it  contained  many 
people  respectably  dressed,  the  sort  of 
pe|ople  one  sees  about. 

What  appeared  to  you  to  be  the  feeling 
in  the  city  respecting  the  magistrates  P — 
A  direct  political  feeling,  the  necessity  of 


making  a  demonstration  of  public  feel- 
ing that  had  been  constantly  expressed 
throughout  the  whole  of  our  application 
for  assistance,  respecting  the  progress  of 
the  Eeform  BDl ;  that,  as  Sir  Charles  We- 
^^dre^had  stated  that  there  had  been  a  re- 
action, it  was  necessary  to  show  that  there 
had  been  no  such  reaction,  but  that  it  was 
false. 

That  sentiment  had  been  expressed  by 
persons  who  had  been  applied  to  to  assist  P 
—Yes. 

Fabke,  J.:  That  was  the  answer  you 
got  on  your  application  for  assistance  P — 
Yea  ;  the  ward  of  Saint  Mary  Bedcliff,  in 
answer  to  the  application  for  assistance 
from  them,  stated  that  if  they  were  called 
by  their  own  duty  to  attend  Sir  Charles 
WethereU,  they  would  do  so,  but  that  on 
no  account  would  they  ask  any  of  tiieir 
fellow  citizens  to  put  themselves  into  such 
a  situation  for  tne  protection  of  such  a 
person. 

Was  that  the  answer  of  the  chief  con> 
stable  P—Yes. 

LiTTLEDAi^,  J. :  Will  you  repeat  that  P 
— ^That,  if  necessary,  they  would  attend 
themselves ;  and  I  had  not  a  single 
volunteer  from  the  ward  of  St.  Mary 
BedcHff. 

Scarlett :  Will  you  state  who  gave  that 
answer,  whether  the  ward  or  the  con- 
stables P — ^The  chief  constable  of  the  ward 
gave  me  that  answer  from  the  ward. 

Campbell :  You  say  that  the  chief  con- 
stable, as  the  organ  of  the  other  constables, 
said  that ;  is  that  what  you  mean  by  the 
ward  P — The  ward  constables. 

Did  it  appear  to  you  that  amongst  per* 
sons  in  a  superior  condition  in  the  city, 
there  was  a  strong  indisposition  to  assist 
the  magistrates  in  preservinff  the  peace  P 
— ^Upon  that  occasion,  certainly. 

From  political  feeling  P — From  political 
feeling. 

You  say  that  you  heard  the  mayor  ad- 
dress the  multitude  P — I  did. 

Describe  what  was  the  state  of  things  in 
the  Square  immediately  before  that  time  P 
— Great  violence,  great  shouting,  outcries 
against  Sir  Charhs  WethereU ;  I  tlunk  a 
few  stones  had  been  thrown. 

At  the  windows  of  the  Mansion  House  P 
— Yes,  at  the  windows  of  the  Mansion 
House.  Several  persons  had  been  taken 
into  custody  for  throwing  stones  ;  at  that 
time,  a  body  that  had  been  sent  down  to 
Bridewell  with  them  had  been  attacked  ;• 
and  the  prisoners  had  been  rescued  P 

LiTTLEDALE,  J. :  Do  you  mean  that  the 
prisoners  were  rescued  that  night  P — Yes ; 
about  three  o'clock  they  were  taken  away. 
OompfteZZ  .•  They  were  taken  in  their  way 
to  the  Bridewell  P — ^Yes,  at  some  distanco 
from  the  Council  House ;  and  constables 
who  had  been  sent  for  refreshment  had 
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been  very  ill-tarcoted  in  BridjB;e  Street,  at 
some  diBtanoe  from  the  Mansion  HooBe. 

Where  did  the  mayor  go  to  address  the 
mob? — ^In  front  of  the  Mansion  House  ;  a 
chair  was  brought  out  for  him,  and  the 
aldermen  went  out  with  him. 

He  mounted  the  chair  ? — ^He  did. 

And  the  aldermen  went  with  himP — 
Yes.  I  think  Mr.  Alderman  .i5ra^ni  HiU 
house  was  at  his  right  hand ;  several  of  the 
aldermen  were  with  him,  the  greater  part 
of  those  that  were  in  the  house. 

Did  you  hear  what  he  said  to  the  mob  P — 
The  eneot  was  a  request  that  they  would 
desist  immediately  from  that  sort  of  pro- 
ceeding, that  it  would  not  be  tolerated, 
that  it  would  be  with  very  great  regret 
he  should  read  the  Kiot  Act,  but  that  he 
must  do  so,  and  must  disperse  them  if  they 
did  not  immediately  disperse ;  something 
to  that  effect.  He  spoke  to  them  at  some 
length,  three  or  four  minutes  I  should 
think. 

Were  there  any  stones  thrown  at  that 
time  P — Yes,  they  heard  him  at  first  for  a 
minute  or  two,  and  then  sent  a  volley  of 
stones. 

Did  the  stones  begin  to  fly  before  he  had 
finished  his  address  P — They  did. 

Did  he  continue  to  addrsss  them  while 
they  threw  stones  P — He  did. 

Did  he  display  any  want  of  personal 
courage  P — ^Not  the  least ;  £  perhaps  mav 
anticipate  here,  and  say  at  once,  through 
the  wnole  time  I  was  constantly  with  tne 
mayor  I  never  saw  the  slightest  instance 
of  persoaal  shrinking.  The  only  instance 
of  hesitation  at  all,  that  I  saw,  was  when 
Captain  Gage  suggested  the  necessity  of 
firing  upon  the  people  in  a  particular 
direction.  There  then  appeared  to  be,  for 
some  seconds,  a  sort  of  struggle ;  he  then 
said,  **  They  must  be  fired  on,  if  they  will 
not  disperse." 

Fabke,  J. :  When  was  that  P— That  was 
later  in  the  evening;  that  was  the  only 
occasion  on  which  I  saw  the  least  hesita- 
tion throughout  the  whole  of  tJie  disturb- 
ances. 

Campbell :  Were  you  sent  for  the  mili- 
tary P — I  was,  in  consequence  of  its  being 
understood  that  the  previous  messenger 
had  not  been  able  to  get  out  of  the  crowd. 

Where  did  you  go  to  for  that  purpose  P — 
To  headquarters  in  College  Green. 

At  what  hour  p — I  thizik  it  was  either  a 
few  minutes  before  or  a  few  minutes  after 
five  o'clock. 

You  went  to  headqaarters  P—- 1  did. 

Did  you  see  Colonel  Br&reUm? — ^We 
were  referred  to  Captain  Francis^  and 
went  there  across  the  Green,  where  we 
saw  him  immediately. 

Did  you  tell  him  that  the  magistrates 
(Mrdered  the  military  to  come  outP — I 
brought  him  a  note  from  them*    I  men- 


tioned to  him  also  the  purpose  forwhich 
I  was  sent. 

Do  you  know  whether  the  messenger, 
who  had  been  sent  before,  had  been  able 
to  get  through  the  crowd  ? — I  learned  that 
Colonel  Brereton  had  received  no  commu- 
nication previous  to  my  arrival. 

Were  orders  then  given  for  the  military' 
to  assemble  P — ^They  were. 

How  long  was  it  before  they  were  ready  P 
— I  saw  the  colonel  on  horseback ;  he  bad 
to  go  to  another  stable  for  his  horse,  and  I 
returned  to  the  magistrates.  Wlien  I 
reached  the  Square  I  found  that  the  attack 
had  commenced  and  with  so  much  vio- 
lence that  after  going  round  the  Mansion 
House  I  returned  and  hastened  them. 
They  arrived  in  about  half  an  hoar,  I 
think. 

You  went  to  the  Mansion  House  and 
found  that  the  mob  were  attacking  it, 
then  vou  returned  to  hasten  the  troops, 
and  tJien  you  accompanied  the  troops  to 
the  Mansion  House  P — I  did.  i 

Was  Colonel  Brereton  along  with  you  P 
— He  was ;  I  came  down  with  my  hand  on 
the  holster  of  Colonel  Brereton's  horse. 

Did  you  accompany  Colonel  Brereton 
till  he  got  to  the  Mlansion  House  P — To  the 
instant  at  which  the  troop  was  formed  in 
front  of  the  Mansion  House. 

Did  you  see  him  introduced  into  the 
Mansion  House  P — "So,  I  left  him  the 
instant  that  the  troops  were  there  and  ran 
into  the  hall  myself.  At  the  head  of  the 
stairs  I  met  Alderman  Frippj  and  just 
behind  him  Alderman  George  HUhouae. 

Did  you  see  the  mayor  at  that  time  P — 
Very  shortly  after  that ;  I  inquired  for  Sir 
Charles  WethereU  first;  either  the  mayor 
or  Mr.  Sheriff  Bengough,  I  do  not  know 
which,  told  me  he  had  made  his  escape. 

Did  you  see  Colonel  Brereton  introduced 
into  the  Mansion  House  afterwards  P — ^No, 
I  saw  him  in  the  Mansion  House ;  he  waa 
not  in  there  for  some  short  time  after  that. 

Sir  Charles  WethereU  had  then  escaped  ? 
—He  had. 

In  your  judgment  was  it  necessary  for 
Sir  Charles  to  leave  the  city  of  Bristol  at 
that  time  p — Unquestionably. 

For  what  reason  P — That  the  object  of 
his  coming  could  not,  by  any  possibility, 
have  been  carried  into  effect ;  it  would 
have  been  utterly  impossible  to  have  held 
the  assizes  to  have  tried  prisoners.  In 
fact,  I  think,  almost  under  any  circum- 
stances, but  with  him  utterly  impossible  ; 
the  public  mind  was  in  that  state  of  excite- 
ment it  would  have  been  utterly  out  of 
the  case. 

When  you  returned  with  the  militaiy, 
did  you  find  that  Sir  Chaarles  WethereU  and 
the  magistrates  had  been  in  danger  in  the 
Mansion  House P— Decidedly  so;  I  saw 
the  attack ;  I  could  not  get  in.  myself. 
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What  was  the  nature  of  the  attaokP— 
With  the  atmost  Tiolence.  I  left,  I  shonld 
think,  100  oonstables  in  the  hoose,  of 
whose  fimmees  and  conrage  I  had  not  the 
slightest  donbt,  because  they  had  protected 
Sir  Charle$  perfectly  through  the  mob  in 
the  day ;  the  attack  was  made  with  stones. 

What  became  of  those  100  constables 
jaa  left? — ^I  saw  a  great  many  of  them 
mjured  when  I  got  them  together ;  what 
they  did  afterwards  I  cannot  telL  The 
mode  of  attack  was  by  stone  throwing, 
and  it  is  impossible  to  meet  that  with 
sticks  in  the  dark, — ouite  so ;  you  do  not 
see  where  tiiey  come  rrom,  and  you  neyer 
cloee  within  twenty  or  thirty  yards  of  your 
aosailants. 

Was  anyone  sent  to  Sir  Gharle$  WethereU 
from  the  Mansion  House  P — ^Yes. 

Who  were  sent  P — Mr.  Burgee  and  my- 
self, in  consequence  of  the  deliberation  of 
the  magistrates. 

Becommending  to  him  to  leave  the  city  P 
— ^Yes,  it  was  discussed  at  some  length. 

Tou  concurred  in  that  determination, 
that  it  was  necessary  he  should  leave  the 
cityP — It  was  my  opinion;  my  duty  was 
to  obey  orders. 

Did  you  go  to  Sir  Charlea  WethereU  f-^ 
Yes. 

Where  was  heP — ^I  had  expressed  my 
opinion  to  this  extent,  that  on  no  conside* 
ration  would  I  move  with  Sir  Charles 
WethereU  again,  on  the  part  of  the  sheriffs, 
unless  we  were  perfectly  protected  by  the 
BcMiery. 

Where  did  you'find  Sir  Oha/rUeWethereU  ? 
— At  a  house  on  Saint  Michael's  Hill, — 
Captain  0(urdiner%  I  think. 

You  communicated  to  him  the  determi- 
nation of  the  ma^strates  P — ^Yes. 

Did  you  mix  with  the  mob  at  that  time  P 
— We  did  not  know  where  to  find  him  at 
first;  we  were  in  and  out,  repeatedly 
endeavouring  to  get  information.  I  saw 
them  therefore 

What  description  of  persons  were  they  P 
— All  classes :  it  appeared  to  me  the  vio- 
lent classes  were  of  a  very  low  description, 
but  the  crowd  surrounding  was  of  the  same 
dcMMsription  that  I  had  seen  in  the  morn- 
ing,— all  sorts  of  persons,  all  classes,  re- 
speotable,  well-dressed  people  round ;  the 
acUial  agents  in  the  mischief  were  the 
lowest. 

Did  they  do  anything  to  restrain  those 
who  were  doing  actual  violence  P — ^I  saw 
▼er^  little  violence,  indeed,  after  the 
arrival  of  tiie  military;  they  were  pa- 
trolling in  sections  round  the  Mansion 
House. 

Did  the  better-dressed  people  you  saw 
wpear  to  approve  or  to  disapprove  what 
the  mob  were  doing  P — ^I  do  not  think 
there  was  either  approbation  or  disappro- 
bation shown  of  wi»t  the  mob  were  domg. 


When  the  mob  were  active  and  doins 
violence  P  —  The  only  violence  that  took 
place  on  the  Saturday  night  was  during 
the  few  minutes  while  I  was  there.  I  saw 
no  violence  exsept  the  throwing  stones, 
and  occasionally  the  injury  the  constables 
received. 

Taunton,  J. :  Will  you  confine  yourself 
to  answering  the  question.  At  the  time 
when  you  saw  any  act  of  violence  com- 
mitting which  vou  say  the  constables 
could  not  repel  by  sticks,  do  you  remem- 
ber any  instance  of  these  well-dressed, 
respectable  persons  interfering  to  pre- 
vent it ;  the  plain  answer  to  that  is  yes 
or  no  P  —  I  could  not  disting^h ;  there 
was  approbation  expressed,  but  I  cannot 
tell  by  whom. 

Taunton,  J. :  Did  you  see  any  instance 
of  respectable  persons  in  the  crowd  inter- 
fering to  prevent  itP — ^No,  I  did  not. 

Paskx,  J.  X  You  will  save  a  great  deal 
of  time  if  you  simply  confine  yourself  to 
answering  thequestions. 

GatapbeU:  When  you  returned,  after 
seeing  Sir  Gha/rlee  WeihereU,  did  you  find 
that  Maior  Mackworth  had  organized  the 
constables P  —  Yes;  I  met  him  coming 
downstairs. 

Did  you  see  any  Dragoons  brought  in 
wounded,  at  any  time  P — Yes. 

When  was  that  P — I  cannot  exactly  say. 

About  what  timeP — ^In  the  course  of 
the  evening;  I  think  it  was  after  Sir 
Oharlee  WethereU  left  the  town. 

Was  that  at  the  time  when  Captain 
Gage  reouested  leave  to  fire  P — Yes,  just 
previously  to  that. 

And  the  mavor  g^ve  the  answer  you 
have  mentioned  P — He  did. 

Do  you  recollect  Colonel  Brereton  after- 
wards coming  to  the  Mansion  House  P — 
Yes. 

What  did  he  say  upon  the  subject  of 
firing  P — That  it  was  unnecessary. 

What  did  he  say  respecting  the  disposi- 
tion of  the  mob  P — That  they  were  good- 
humoured;  he  had  no  doubt  he  shonld 
walk  them  down. 

Do  you  remember  Mr.  Serjeant  Ludlow 
saying  anything  upon  that  P — ^He  asked  if 
that  was  an  evidence  of  good  temper. 

WhatP — Pointing  to  the  soldiers  who 
were  lying  on  the  sofa. 

The  wounded  soldiers  P — Yes. 

Do  you  recollect  anything  that  Serjeant 
Ludkw  said  respecting  the  peace  of  the 
ci^P— No. 

On  the  Saturday  night,  at  last,  was  all 
quiet  P — It  was. 

Where  did  you  pass  the  night  P — At 
home. 

At  what  hour  did  you  leave  the  Man- 
sion House  P— Nearly  one  o'clock,  or  ouite 
one.  It  was  arranged  that  I  shoula  re- 
lieve Mr.  Burgee  early  in  the  morning. 
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Was  Mr.  Bwrges  to  remain  during  the 
night  with  the  mayor  and  the  magistrates 
who  remained  in  the  Mansion  House  P — 
Yes. 
Who  were  they  P — I  do  not  know. 
Where  do  you  live  P — Just  at  the  con- 
fines of  the  city ;  about  100  yards  out  of 
the  city. 
You  went  to  your  house  P — ^Yes. 
Did  you  find  the  city  quiet  when  you 
left  p— Perfectly  so,  or  I  should  not  have 
felt  myself  justified  in  leaving.    I  passed 
through  the  greater  part  of  the  streets, 
and  they  were  perfectly  quiet. 

At  what  hour  did  you  return  to  the 
Mansion  House  on  the  Sunday  morning  P 
— ^Between  six  and  seven. 

What  was  the  state  of  the  city  at  that 
time,  between  six  and  seven  P — There  was 
nothing  that  excited  any  attentioii  at  all 
until  I  got  within  a  few  hundred  yards  of 
the  Mansion  House  ;  there  was  a  pioquet 
of  the  14th  sitting  in  front  of  it  witn  their 
pistols,  apparentlv  quite  quiet ;  there  were 
few  people  assembled. 

How  long  did  you  remain  at  the  Man- 
sion House  at  that  time  P — ^About  an  hour 
and. a  half  or  from  that  to  two  hours. 

Where  did  you  find  the  mayor  and  alder- 
men when  you  arrived  in  the  morning? — 
I  found  the  mayor  in  the  drawinff-room. 

Did  it  appear  to  you  that  he  had  been 
sitting  up  all  night  P— Yes,  I  think  there 
were  no  beds  to  which  he  could  have  gone. 
What  use  had  the  beds  been  applied  to  P 
—I  think  the  beds  in  the  comer  room  had 
been  taken  downstairs  to  barricade  the 
windows.    I  saw  them. 

Did  the  magistrates  re-assemble  P — They 
did. 

About  what  hourP — Just  before  I  left 
the  mayor  went  into  the  banquetting- 
room,  in  which  we  did  not  see  the  front 
of  the  Mansion  House;  we  were  sitting 
there  together  when  we  heard  a  violent 
crash. 

From  what  did  that  proceed  P — From  a 
very  considerable  body  of  people  who  had 
assembled. 

Did  the  mayor  then  give  you  any  orders 
respecting  the  constables  P — Yes. 

What  were  those  orders  P — To  collect 
them  immediately;  to  get  them  to  the 
Guildhall,  and  bring  them. 

Did  you  see  the  constables  for  that  pur- 
pose P — I  wrote  summonses  to  the  chief 
constables,  sent  them  out,  and  called  on 
as  many  as  I  could — on  several  of  them. 

Did  you  return  to  the  Mansion  House  P 
—Yes,  I  did. 

About  how  long  were  you  absent  P — ^I 
should  think  about  three-quarters  of  an 
hour. 

When  you  returned  to  the  Mansion 
House  did  you  find  that  the  mayor  had 
been  obliged  to  fly  P— Yes. 


LiTTLBDALB,  J.:  At  what  time  waa  it 
when  you  returned  the  second  time  P — ^I 
do  not  immediately  recollect,  but  I  think 
I  can  ascertain  it.  The  summons  I  sent 
at  the  moment  is  dated  twenty-minutes 
past  nine  on  the  Sunday  morning. 

Gampbell :  Were  you  sent  by  the  mayor 
as  soon  as  it  was  found  the  mob  had  re- 
assembled P  —  At  the  instant ;  the  first 
notice  we  had  of  it  was  by  the  crash  I 
have  mentioned. 

I  think  you  said  that  the  order  of  the 
mayor  was  for  the  constables  to  meet  at 
the  Guildhall,  and  come  down  to  the 
Council  House  immediately  P — ^Yee. 

Was  there  any  other  mode  in  which  the 
civil  force  could  have  been  assembled  more 
speedily? — ^None  that  I  am  aware  of. 

Having  found  that  the  mayor  had  left 
the  Mansion  House,  did  you  go  to  4^e 
Guildhall  P— I  did. 

Did  you  find  the  mayor  and  the  magis* 
trates  there  P — ^Yes,  several  of  them. 

The  mayor  and  several  of  the  magis* 
trates  P—Yes. 

About  how  many  constables  assembled 
in  consequence  of  your  requisition  P — But 
few.  I  do  not  know  how  many,  but  I 
should  think  there  might  be  sixty  or 
seventy. 

What  was  the  next  step  taken  to  pro- 
cure the  attendance  of  the  citizens  P—^e 
sending  out  notices,  but  that  was  not  done 
by  me. 

Was  it  resolved  that  notices  should 
be  sent  to  all  the  places  of  worship  P — 
I  do  not  know  that  fact  from  my  own 
knowledge. 

The  Attorney  General:  We  know  it,  I 
think,  from  the  evidence. 

CampheU :  From  ;^our  knowledge  of  the 
city  of  Bristol,  did  it  appear  to  you  that 
the  sending  notices  to  all  the  places  of 
worship  for  the  citizens  to  attend  was  a 
judicious  measure  P — Yes. 

Gould  you  suggest  any  other  more  likely 
to  collect  a  civil  force  P — ^No. 

Was  any  precaution  taken  that  day 
rejecting  the  arms  at  the  gunsmiths? 

Just  describe  it  P — The  magistrates  sent 
me  round,  and,  I  believe,  others,  to  the 
gunsmiths.  I  saw,  I  believe,  the  greater 
number  of  the  gunsmiths  in  the  city,  and 
arranged  with  them  for  the  concealment 
and  removal  of  the  guns  in  their  pos- 
session, separating  the  locks  from  the 
guns. 

Pabke,  J. :  At  what  time  was  that  P — I 
think  about  12  or  1  o'clock. 

On  Sunday?— Yes. 

Oamj^U :  Do  you  know  what  was  finally 
done  with  the  arms  which  the  ^unsmitlis 
had?  —  Mr.  FieJ^er^s  were  carried  away 
being  one  of  the  principal  ones,  to  sever&a 
places  among  friends;   Mr.   GtUet's  the 
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nine.  Mr.  Hole  I  could  not  find,  but  I 
Bent  to  him ;  he  lired  off  the  premises. 

Do  yon  know  what  became  of  the  arms 
of  any  of  the  other  gentlemen  P — ^No,  I  do 
not. 

But  directions  and  cautions  were  given 
to  all  the  gunsmiths  ? — I  believe  so. 

In  consequence  of  the  summouses  sent 
lonnd  to  the  different  places  of  worship, 
about  how  many  assemoled  at  the  Guild- 
hall P — I  was  not  present. 

Were  you  at  the  meeting  in  the  after- 
noon P — I  was. 

About  how  many  attended  then  P — ^Not 
200, 1  think. 

Are  you  aware  of  anything  more  that 
oonld  have  been  done  to  assemble  a  greater 
force  at  that  time  P — ^No. 

Was  anything  then  said  about  the  em- 
ployment of  the  military  P — Yes. 

Was  any  condition  made  as  to  their 
exerting  themselves  P — ^A  very  strong  and 
violent  protest  against  the  leading  the 
citisens  out  to  be  murdered,  unless  they 
were  supported  by  the  military. 

Do  you  know  that  the  14Ui  had  then 
been  sent  out  of  the  city  P — I  do. 

Pabke,  J.:  Do  you  say  I  know,  or  I 
knewP — I  knew. 

Campbell :  Was  there  any  efficient  civil 
force  under  the  command  of  the  magis- 
trates, who  would  act  without  the  mili- 
tary P — "No ;  who  could  act  P 

I  asked,  who  would  act  P  Was  there 
any  efficient  civil  force  under  the  com- 
mand of  the  magistrates  who  would  act, 
who  consented  to  act  without  the  mili- 
tary P— No. 

How  many  were  there  of  the  citizens  of 
Bristol  who  were  willing  to  act  without 
the  military  P — I  did  not  know  of  any. 

Were  you  present  when  a  discussion 
took  place  between  Colonel  Brereton  and 
the  magistrates  respecting  sending  away 
the  14th  P— I  was. 

When  was  that  P— About  11  o'clock,  I 
think. 

At  the  Guildhall  P^Yes,  at  the  Guild- 
halL 

State  what  took  place  upon  the  subject  P 
— Colonel  Brereton  applied  for  permission 
to  remove  the  14th.  He  said  they  had 
had  the  misfortune  to  kill  a  man  on  the 
preceding  evening,  and  had  again  fired 
an  the  people  that  morning;  the  people 
were  exasperated  against  them,  and  we 
only  chance  of  preserving  the  peace  of 
city  was  their  removal. 

What  did  the  magistrates  say  to  thatP 
— ^There  was  a  long  discussion  took  place. 
Colonel  Brereion  urged  a  variety  of  rea- 
sons why  they  should  be  removed:  their 
utter  incapacitj"  to  be  of  any  service. 

Did  the  magistrates  consent  P — ^No. 

What  did  they  say  P — ^That  it  was  a  mea« 
fliire  they  coold  not  at  all  sanction. 


Did  they  protest  against  it  P — ^They  did. 

Did  Colonel  Brereton  persist  in  his  reso- 
lution to  send  them  away  ? — ^Yes. 

Was  anything  said  to  him  about  acting 
on  his  responsibility  ? — Yes. 

What  was  itP  —  I  said  to  him,  after 
hearing  a  very  strong  protest  indeed  from 
the  town  clerk,  that  he  must  be  aware 
that  all  the  reasons  he  had  given  were 
pnrely  military,  and  that  he  could  not  ex- 
pect me  magistrates  to  take  the  slightest 
responsibility  in  permitting  it. 

In  the  course  of  Sunday  evening  were 
any  measures  taken  to  call  out  the  posse 
comiicUus  ? — ^Yes,  I  considered  the  call  in 
the  morning  to  be  the  calling  out  the 
posse  eomitcUus ;  there  were  omer  mea- 
sures taken. 

What  measures  were  taken  in  the  even- 
ing P — The  appointment  of  a  considerable 
number  of  under-sheriffs,  the  division  of 
the  city  into  portions,  and  deputations  of 
under-sheriffs  were  made  out. 

The  city  was  divided  into  districts  P — 
Yea,  into  thirty. 

With  an  under-sheriff  for  eachP  — 
Appointments  were  made  out;  it  took 
some  time.  It  was  not  intended  to  put 
it  in  force  until  sufficient  light  in  the 
morning  had  arrived,  and  arrangements 
could  be  made  for  it. 

Was  there  a  deputation  for  an  under- 
sheriff  to  each  of  those  districts  P— There 
was— to  thirty. 

How  much  time  was  employed  about 
thatP — I  finished  it  about  eleven ;  as  near 
to  eleven  as  could  be. 

When  did  you  begin  P — About  six;  be- 
tween six  and  seven  on  the  Sunday 
evening ;  the  consideration  of  the  means 
of  doing  it  began  immediately  after  the 
breaking  up  of  the  meeting  in  the 
GhiildhflSl. 

Was  that  interval  of  time  necessarilv 
employed  in  those  preparations  P — I  think 
so.  I  was  assisted  in  the  thing  by  Mr, 
Tcuimtonf  the  barrister,  Mr.  Bansan,  the 
barrister,  and  Mr.  George  Webb  Hcdl,  all  of 
us  fully  employed. 

What  were  the  thirty  under-sheriffs  to 
do  P — To  summon  every  party  they  met, 
to  apply  at  every  house  to  collect  them 
as  fast  as  they  could,  and  send  them  to 
die  churches  of  the  paiishes.  They  were 
written  instructions. 

Had  such  a  proceeding  ever  taken  place 
in  Bristol  before  ? — ^Not  that  I  ever  heard 
of ;  I  know  of  no  instance  of  it. 

Was  it  possible  that  those  measures 
could  produce  any  force  on  that  Sunday 
night  r — Nothing  but  mischief,  I  think, 
if  it  had  been  attempted. 

What  was  done  on  the  Mondav  morning 
in  pursuance  of  that  plan  P — The  under- 
sheriffs  were  appointed;  they  collected 
their  people  ;  a  force  was  organized. 
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In  the  different  parishes  P — ^Tee. 

At  what  time  on  the  Monday  was  it 
before  the  force  was  organissedP — I  think 
abont  ten  o'clock  they  were  organised  in 
the  different  parishes.  I  had  seen  them 
myself  in  tne  greater  number  of  the 
parishes. 

From  the  time  that  the  measores  yon 
had  taken  on  the  Sunday  to  collect  a  force 
had  failed,  was  it  possible  that  this  force 
could  have  been  brought  together  more 
speedily  than  it  actually  was  assembled  P 
— I  think  not;  not  depending  upon  the 
impossibility  of  getting  them  together, — 
there  was  a  determination  not  to  come. 

Did  there  appear  to  yon  to  be  any 
alteration  in  the  disposition  of  the  peo- 
ple of  Bristol  on  the  Monday  morning  P 
—Decidedly. 

Of  what  nature  P — ^They  did  not  come  on 
the  Monday  morning  until  I  was  enabled 
to  assure  them,  from  my  own  observa- 
tion, that  the  military  were  not  only  ar- 
rived but  in  action.  The  first  assistance, 
I  think 

From  what  yon  observed  of  their  dis- 
positioUj  do  you  believe  that  on  the  Mon- 
day morning  they  would  have  come  for- 
ward without  the  active  co-operation  of 
the  military P — "No;  I  think  there  was 
another  strong  reason. 

Will  you  state  that  P — About  seven,  or 
between  seven  aud  eight  o'clock,  I  had 
succeeded  in  arranging  for  the  junction  of 
the  Political  Union  of  Bristol  on  the  side 
of  the  magistrates. 

Was  private  property  then  in  danger  P 
— It  had  been  considerably  in  danger,  and 
destroyed  ;  that  was  another  cause. 

To  whom  does  Queen  Square  belong  P — 
It  is  corporation  property,  let  on  leases  for 
lives ;  they  have  the  reversions. 

Was  the  Bridewell  public  property  P — 
Yes. 

And  the  gaol  P — ^Yes. 

In  your  judgment  till  the  Monday 
morning  had  the  magistrates  any  means 
in  their  power  of  suppressing  the  riots  P — 
None  whatever,  that  I  know  of. 

Could  they  have  recommended  any 
means  P — I  think  not. 

Could  Mr.  Pirmey,  the  mayor,  have 
done  more  to  preserve  and  restore  the 
peace  of  the  city  P — I  do  not  know  what 
ne  could  have  done  more. 

I  omitted  to  ask  you  respectinffthe 
gaol ;  I  must  take  you  back  to  that.  Were 
you  at  the  gaol  when  the  mob  was  there  P 
— ^Very  near  it ;  near  the  outside  wall.  I 
could  not  get  to  it ;  it  was  my  object  to 
do  so. 

Describe,  without  my  putting  any 
specific  question,  what  you  observed  re« 
specting  the  gaol,  and  the  attack  made 
upon  it  by  the  mob  ? — ^I  was  there  a  very 
short  time. 


At  what  time  P — ^Immediately  after  the 
magistratos  had  been  beaten  back. 

Did  you  see  any  magistrates  there  P — 
No,  I  WM  endeavouring  to  get  up  to  the 
gaol,  but  was  stopped.  My  partner,  I  was 
told,  had  been  murdered,  and  I  shonld  be 
so. 

By  the  mobP — ^Yes,  I  found  him  in  a 
house  a<^oining.  I  was  stopped  by  some 
friends,  who  told  me  that  my  partner  had 
been  murdered,  and  that  I  should  be  so ; 
he  oame  down  with  me. 

How  near  to  the  gaol  had  you  got  P^ 
Immediately  near  to  the  wall — it  is  a  car- 
cular  bnilcung — a  considerable  distanoe 
from  the  entrance. 

Had  you  crossed  into  the  island  P — ^I  had. 

In  your  iudgpnent  how  many  persons 
were  assembled  P — ^Many  thousands. 

Did  you  see  troops  there  P — No. 

Were  you  near  enough  to  observe  how 
the  mob  were  conducting  themselves  P — 
They  were  at  work  with  hammers.  I  did 
not  see  them. 

Did  you  hear  the  sound  of  hammers  P — 
The  sort  of  work  you  would  hear  in  a  large 
anchor-smith's  shop. 

In  your  judgment  had  the  magistrates 
any  means  in  their  power  of  saving  the 
gaol  from  the  mob  P-— No. 

At  that  time  could  the  magistrates  have 
done  anything  to  save  the  gaol  P — I  think 
not. 

Being  under-sheriff,  do  you  know  how 
many  prisoners  there  were  in  the  gaol  for 
trial  on  capital  charges  P — ^I  think  15  or 
16 ;  I  am  not  exactly  certain. 

Cross-examined  by  The  Attorney  Oeneral, 

I  hope  I  shall  detain  you  a  very  short 
time;  yon  stated  that  Lord  MeJbowme  had 
particularly  desired  that  the  military 
should  not  be  sent  into  Bristol,  or  be  seen 
there  before  the  necessity  occurred  P — I 
understood  his  Lordship  to  express  a  wish 
that  there  should  be  as  little  display  as 
possible  of  military  force. 

Were  they  at  all  seen  before  the  day  of 
Sir  Ch(Mrle8*8  arrival  in  the  to  «ni  of  Bristol  P 
— ^I  did  not  see  them,  except  Captain  €hge. 

You  did  not  see  them  P— No,  I  rather 
think  they  were  kept  at  Clifton. 

You  did  not  see  them,  in  fact  P— I  did 
not. 

Just  allow  me  to  ask  about  the  hired 
men ;  vou  say  they  were  respectable  men ; 
were  tney  pretty  well  known  to  the  mob, 
which  you  say  is  so  busy  at  elections  P — ^I 
should  think  not. 

Were  they  not  called  the  ''bludgeon 
men  "  P —That  name  was  applied  to  S^m 
unquestionably,  very  loudlv. 

You  did  not  know  them  before  P — ^No;  I 
had  particularly  in  order  to  avoid  any 
possibili^  of  anything  wrong,  placed  the 
nomination  with  the  chief  constables ;  in 
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one  ward  the  chief  oonsiable  refused  to 
nominate,  and  I  applied  to  the  night 
constable. 

In  point  of  fact  yon  did  not  know  them  P 
— ^I  did  not.  I  believed  them  to  be  the 
mechanics  employed  by  the  tradesmen 
who  went  ont ;  with  the  exception  of  that 
body,  I  did  not  know  them. 

It  appears  that  Bristol  is  always  a  rery 
riotons  place  at  elections? — At  elections 
it  is. 

And  there  are  "  bludgeon  men  "  hired  to 
keep  the  peace  P — ^There  are  persons  hired 
BO  called. 

Sometimes  perhaps  not  to  keep  the 
peace  P  —  I  haye  never  known  of  an  in- 
stance of  an  hiring  for  a  contrary  purpose  ; 
it  was  my  misfortune,  before  I  became  the 
under-sheriff,  to  be  on  the  unpopular  side 
of  the  question. 

On  the  opposite  side  to  Mr.  Pinney  P — I 
was. 

Mr.  Pinney  was  on  the  popular  side,  was 
not  he  P — He  had  been  certainly, — he  was 
indeed. 

He  had  not  ratted  P — ^I  believe  not. 
He  was  a  popular  man,  was  he  not  P — I 
think  he  haa  been. 

Had  not  he  taken  the  chair  at  a  meeting 
to  celebrate  the  three  glorious  days  at 
Paris P — He  had,  I  believe;  I  was  not 
present. 

Perhaps  he  told  yon  so  P — ^No.  I  heard 
of  it.  I  was  told  of  it  very  frequently  in 
myendeavoors  to  procure  assistance. 

Mad  you  on  the  day  of  the  entrance  of 
Sir  OharUs  seen  the  new  Act  of  Parlia- 
ment about  special  constables(a)  P — I  had. 
Had  you  seen  it  in  London  P — I  am  not 
certain,  but  I  believe  I  had. 

Was  it  mentioned  to  you  by  Lord 
MeOxmrTie,  or  anybody  at  the  Home 
Office  P — If  I  saw  it  in  London,  it  was 
mentioned  at  the  Home  Office. 

Do  you  recollect  whether  it  was  or  not  P 
—I  am  not  distinct  in  my  recollection.  I 
rather  think  it  was,  but  I  am  not  positive. 
Have  you  the  least  doubt  that  it  was  P — 
If  you  had  not  asked  me,  I  should  not 
have  recollected  anything  at  all  upon  the 
subject. 

V  ery  likely ;  I  wish  to  bring  your 
recollection  to  it,  as  you  had  none  P  ~>Nor 
have  I;  now  you  have  excited  a  doubt, 
which  I  had  not  before. 

Having  had  some  time  to  recollect,  I 
will  ask  you  whether  you  are  not  perfectly 
certain  that  jour  attention  was  called  at 
the  Home  Office  to  that  recent  Act  of 
Parliament P — I  am  not;  I  think  it  pro- 
bable that  it  was. 

Do  you  not  think  that  it  was  P — ^I  do  not 
recollect  it. 

(a)  I  ft  2  Will.  4.  c.  41.,  which  received  the 
royal  assent  on  the  15th  October  1831. 


But  in  London  you  had  seen  it  P— No, 
if  I  had  seen  it  anywhere  it  was  at  tiie 
Home  Office. 

You  may  have  seen  it  in  London,  but 
not  recollect  the  place  P  —  I  have  no  re- 
collection of  the  fact  of  having  seen  it  in 
London. 

The  Acts,  I  suppose,  come  down  soon 
after  they  have  received  the  royal  assent 
to  the  magistrates  of  Bristol  P — ^I  believe 
they  do. 

Do  you  know,  of  your  own  knowledge, 
of  any  flnms  having  been  removed,  and 
dealt  with  in  the  manner  vou  have  stated  P 
—Yes. 

Did  you  see  anything  of  that  sort  done 
on  the  Sunday  P— Y es. 

Did  you  see  all  done  that  you  have 
mentioned,  of  separating  the  guns  P — ^Mr. 
Fisher  suggestea  the  idea;  I  saw  Mr. 
Fi8her*8  guns  in  the  act  of  removal,  and 
Mr.  QiUet  told  me  he  had  done  the  same 
thing ;  I  sent  a  message  to  Mr.  Hole,  and 
called  upon  several  others,  but  could  not 
find  them  at  home. 

You  say,  I  think,  that  on  Monday  you 
succeeded  in  getting  thu  Political  Union 
to  act  as  a  body  P — I  did,  to  act  in  aid  of 
the  magistrates  in  preservation  of  the 
public  peace  ;  in  aid  of  the  sheriff,  per- 
naps,  I  might  more  properly  say. 

Had  not  the  Political  Union  offered 
their  services  on  the  Sunday? — Not  to 
me, — nor  that  I  know  of. 

You  know  Mr.  Herapatht  do  not  you  P — 
Yej^  well. 

Had  not  he  attended  on  the  Sunday 
afternoon  ;  I  did  not  see  him ;  on  Monday 
morning  he  expressed  great  regret  that  he 
had  not  seen  me. 

He  expressed  great  regret  that  he  had 
not  seen  you  on  the  Sunday  P— No ;  in  fact 
in  the  night  of  Sunday. (a) 

Scarlett :  I  think  we  must  not  have  the 
conversation  between  him  and  Mr.  Hera- 
path. 

The  Attorney  General:  How  many  of 
them  did  you  get  to  act  as  a  body  P— -A 
considerable  number. 

Do  you  recollect  whereabout — 50,  80,  or 
100  P — A  great  many  more. 

LiTTLEDALE,  J. :  Do  VOU  mean  the  num- 
ber together,  or  the  Political  Union  P — ^I 
think  that  I  paid  at  the  rate  of  Se.  6d.  a 
day,  75L 

Generally,  or  to  them  P— To  the  Political 
Union. 

Scarlett :  To  Mr.  Herapath  ?  —  Yes, 
through  the  hands  of  Mr.  Herapath. 

Attorney  General:  Did  that  addition  to 
the  poeee  comitatue  make  a  considerable 
troop  P — Yes,  the  returns  on  Monday 
night,  at  12  o'clock,  when  I  got  my  re- 
turns, were  2,819  men. 


(a)  See  Place's  Narrative,  f.  170. 
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Generallj  speaking,  before  elections,  you 
haye  the  military  at  hand? — They  are 
removed  always.(a) 

Within  reach? — "No;  they  have  been 
removed  to  a  distance. 

Where  do  they  go  to  P — I  really  do  not 
know ;  Bath,  I  thmk ;  generally  1  think  I 
have  seen  them  at  Bath,  sometimes  at 
Wells. 

We  have  heard  of  Mr.  HerapoGh ;  was 
he  appointed  one  of  the  under-sheriffs  P — 
He  was. 

Be-ezamined  by  ScarUU. 

What  is  the  rate  yon  paid  the  other  con- 
stables at  P — I  think  4«.  a  day,  the  aotoally 
hired  constables. 

Mr.  Herapath*8  subjects  were  cheaper, 
were  they  P  Ss.  6d.  P  —  He  stated  the 
absolute  necessity  of  finding  something 
for  them. 

Was  it  3«.  ed.  n,  dayP^I  think  it  was, 
but  I  am  not  quite  certain. 

Are  you  personally  acquainted  with  any 
of  the  persons  forming  the  Political  Union  P 
Did  you  take  the  account  of  the  number 
forming  itP — I  was  at  their  place  of 
meeting — I  saw  them  assembled — ^I  had 
no  personal  acquaintance  with  any  party  I 
saw  there,  except  Mr.  Herapath. 

What  number  might  oe  assembled 
there  P^I  think  I  saw  at  that  place  of 
meeting  about  100,  a  very  crowded  room. 

A  small  room  P — ^Not  a  very  small  room. 
I  had  a  conversation  with  Mr.  Herafoth, 

As  we  have  heard  for  the  first  tune  of 
the  Ck)nstabu1ary  Act,  I  beg  to  ask  when 
you  distinctly  recollect  for  the  first  time 
having  seen  it  P — The  first  distinct  recol- 
lection I  have  of  it,  was  in  the  j^lour  of 
the  Mansion  House,  on  the  mominff  of  the 
day  of  Sir  Charles's  entrance,  but  I  think 
I  had  seen  it  two  or  three  days  before. 

It  had  passed,  I  believe,  about  the  15th 
of  October  P — I  do  not  know. 

It  had  passed  but  a  few  days,  I  believe  P 

The  Attorney  OeneraZ :  It  had  passed  on 
the  15th. 

Scarlett :  We  know  it  had  passed  but  a 
few  days  before.  On  what  day  was  it  you 
came  to  town,  to  see  Sir  Charles  WethereU 
•and  Lord  Metbowme  ? — I  think  the  19th  ; 
the  19th  and  20th  I  saw  Lord  Melbourne. 

I  think  you  say,  except  for  the  sujy^gestion 
by  the  Attorney  General's  question,  you 
should  have  had  no  idea  that  the  Act  to 
which  he  has  referred  has  been  mentioned 
to  you  by  Lord  MelbotJirne  ? — No,  I  should 
not. 

Daniel  Burgee  sworn.— Examined  by 
Follett. 

1  believe  you  are  the  city  solicitor  P — I 
am  one  of  them. 


(a)  See  8  Geo.  2.  c.  30.    But  see  now  10  &  1 1 
Vict.  c.  21. 


Do  you  also  hold  the  office  as  clerk  to  the 
m^or  P — I  do. 

Is  it  your  duty  to  attend  upon  the  mayor 
on  any  occasion  P — It  is  my  duty  to  attend 
upon  the  mayor  in  the  office  of  mayor's 
clerk  out  of  office  hours,  when  the  general 
business  of  the  day  is  over — ^if  the  mayor 
has  oocasion  for  legal  or  professional  assis- 
tance it  is  my  duty  to  attend  him. 

I  believe  you  accompanied  the  last  wit- 
ness, Mr.  bare,  to  London,  to  see  Sir 
Charles  WethereU?-!  did. 

Were  you  present  with  him  and  Mr. 
Alderman  Frtpp,  at  an  interview  with 
Lord  Melbourne  ? — I  was. 

Have  you  any  recollection  at  all  of  this 
Act  of  Parliament  having  been  mentioned 
that  has  now  been  referred  to  for  the  first 
time  P — Not  the  slightest. 

8ca/rlett:  Although  my  learned  friend 
has  asked  that  question,  I  conceive  we  are 
not  now  called  upon  to  go  into  this :  my 
learned  friend,  tne  Attorney  Genefai,  has 
not  made  it  any  part  of  the  charge,  and  I 
hope  that  I  am  not  now  to  follow  my 
learned  friend  into  a  new  accusation. 

The  Attorney  Oeneral :  One  of  my  com- 
plaints distinctly  vras,  that  no  special 
constables  were  summoned  and  sworn  in, 
and  as  to  this  particular  thin^  happening 
at  the  interview,  your  Lordship  Knows 
that  many  things  come  to  our  knowledge 
from  the  recollection  being  refreshed. 

Pa&ke,  J. :  There  was  a  former  Act  of 
Parliament,  with  respect  to  swearing  in 
constables,  (a) 

The  Attorney  G&neral:  Yes;  but  it  is 
rather  a  novel  thing  for  my  learned  friend 
to  object  to  the  question  of  his  own 
junior. 

Scarlett:  What  I  say  is,  that  I  shall 
take  upon  myself  to  say  that  I  shall  not 
go  into  that  inquiry,  because  it  is  not 
found  in  the  record,  nor  did  my  learned 
friend  urge  it  in  his  speech,  and  I  had  a 
distinct  answer  to  it  if  my  learned  friend 
had  chosen  to  urge  it. 

Tauntok,  J. :  Have  you  any  recollection 
of  the  precise  day  on  which  that  new 
statute  which  passed  on  the  15th  of  that 
month  of  October  came  to  the  magistrates' 
hajidsat  BristolP— No,  my  Lord,  I  have 
not. 

Tauntoh,  J.:  It  only  passed  on  the 
15th. 

The  Attorney  Oeneral:  It  is  printed 
about  three  days  after  it  receives  the  royal 
assent. 

Taunton,  J.:  It  by  no  means  follows 
that  it  was  received  immediately* 

The  Attorney  Oeneral :  1  shall  not  argue 
any  point  of  fact  upon  that  subject. 

Taxtnton,  J. :  I  only  say  it  by  no  means 
follows. 

(a)  1  Geo.  4.  c.  87. 
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Faku,  J. :  It  certainly  was  not  opened 
-as  a  gxx)imd  of  charge  against  the  magis- 
trates, that  thej  did  not  appoint  special 
•constables  pnrsoant  to  this  Act  of  Parlia- 
ment. Now  I  will  throw  it  out  for  the 
consideration  of  the  Attorney  OeTieral,  that, 
snppoeing  an  indictment  had  been  brpn^ht 
against  the  magistrates  for  not  complyms 
with  this  Act  of  Parliament,  •  it  would 
h&ve  been  necessary  to  have  alleged  in  the 
indictment  and  to  have  proved  that  infor- 
mation was  laid  before  the  magistrates, 
upon  the  oath  of  two  persons,  (a)  and  that 
they  were  required  to  appoint  special 
constables ;  and  under  the  old  Act  of 
Parliament  it  would  haye  been  necessary 
to  haye  proyed  that  information  was  given 
upon  the  oath  of  five  persons.  Now  can 
you  include  it  here  under  the  general 
^large  against  the  magistrates,  unless  yon 
pioye  the  same  thing  P 

The  Attorney  General:  I  certainly  shall 
take  into  consideration  with  the  greatest 
respect  what  your  Lordship  has  thrown 
ont. 

LiriLEDAiiE,  J. :  The  present  impression 
upon  my  mind  is  rather  different  nrom  my 
brother  Parke's,  because,  though  I  have 
no  doubt,  if  you  indicted  them  upon  this 
Act  of  Parliament,  it  would  be  necessary 
to  prove  that  the  oath  had  been  made,  and 
that  they  had  been  required  to  appoint 
special  constables,  yet,  it  is  another  ques- 
tion whether,  if  they  had  notice  that 
toinnlt  existed,  and  that  riots  wei*e  to  be 
apprehended,  it  is  not  to  be  expected  of 
the  magistrate  that  he  should  endeavour 
to  put  the  Act  of  Parliament  into  force, 
because  ejij  one  alderman  might  have  put 
that  Act  into  force ;  and  I  am  ratner 
disposed  to  think  that  that  may  be  brought 
into  question  here,  as  a  means  he  has  in 
his  power,  in  order  to  preserve  the  peace. 
The  method  that  a  magistrate  is  to  take  to 
preserve  the  peace  is  already  pointed  out 
by  an  old  Act  of  Parliament.  There  is  a 
statate  of  Henry  the  5th,  which,  after 
referring  to  a  statute  of  Henry  the'4th,  and 
complaining  that  that  is  not  carried  into 
effect,  says : — 

''And  that  the  King's  liege  people  beine 
sufficient  to  travel,  in  Sie  county  where  sach 
touts,  assemblies,  or  riots  be,  shall  be  assistant 
to  the  justices,  commissioners,  sheriff,  and  under 
sheriff  of  the  said  county,  when  the^  shall  be 
reasonably  warned  to  ride  with  the  said  justices, 
commissioners,  and  sheri£^  or  under  sheriff,  in 
aid  to  renst  such  riots,  routs,  and  assemblies, 
upon  pain  of  imprisonment,  and  to  make  fine 
and  ransom  to  the  Eing."(6) 


(a)  **  Where  it  shall  be  made  to  appear,"  &c. 
**  upon  the  oath  of  any  credible  witness,"  1  &  9 
WilL  4.  c.  41.  8.  1. 

(6)  a  Hen.  5.  st.  1.  c.  8.,  referring  to  13  Hen. 
4.  c7. 

o    616M. 


Therefore,  I  take  it  that  the  general 
duties  of  a  justice  are  those  pointea  out  in 
this  Act  of  Parliament ;  that  he  is  to  sum- 
mon all  the  people  to  attend  him,  and  that 
they  are  bound  to  attend  him;  and,  I 
take  it  under  this  Act  of  Parliament  a 
justice  of  the  peace  has  the  same  power  to 
raise  the  posse  comitatus  as  the  sheriff  has. 
Only  the  term  posse  comitatus  is  more 
usually  applied  to  the  force  raised  by  the 
sheriff  tnan  to  the  force  raised  by  a 
justice.  The  justices  are  called  keepers  of 
the  peace,  and  this  Act  of  Parhament 
points  out  in  what  way  they  are  to  keep 
the  peace,  in  order  to  suppress  riots. 
With  regard  to  the  other  Act  of  Parlia- 
ment, it  rather  appeared  to  me  that,  as  a 
means  of  preserving  the  peace,  it  may  be 
taken  into  consideration  whether  any  steps 
had  been  taken  under  that  Act. 

Pabke,  J.:  That  I  take  to  be  quite  a 
different  question  from  the  specific  charge 
of  not  appointing  special  constables.  If 
you  make  that  a  charge  against  the 
magistrates,  you  must  bring  yourself 
within  the  terms  of  that  Act ;  it  is  quite 
a  different  question  from  what  arises  under 
the  general  charge  of  not  discharging  their 
duty. 

The  Attorney  General :  I  put  it  as  part 
of  the  power  that  the  magistrates  pos- 
sessed. 

Pabke,  J. :  If  you  make  it  part  of  the 
general  charge  that  the  magistrates  were 
not  sufficientiy  active  in  discharging  their 
duty,  that  is  a  different  thing;  but  if 
you  proceed  to  indict  them  for  not  per- 
forming this  Act  of  Parliament,  you  must 
prove  that  some  information  was  laid 
oefore  them. 

Scarlett :  All  I  mean  to  do  is  to  make 
my  protest  against  this  inquiry  originating 
now.  If  it  was  competent  for  ihe  Attorney 
General  to  introduce  it  upon  his  general 
indictment,  he  ought  to  have  done  so  in 
his  opening,  and  to  have  called  my  specific 
attention  to  it,  which  he  has  not  done.  I 
do  not  enter  upon  the  argument,  but  I 
undertake  to  satisfy  your  Lordship  that 
it  could  have  had  no  bearing  upon  the 
question. 

The  Attorney  General:  I  did  most  dis- 
tinctly charge  the  magistrates  with  not 
having  sworn  in  special  constables  at  the 
time  when  they  were  necessary,  either 
under  the  Act  recently  passed,  or  under 
the  Act  which  was  repealed  by  that ;  and, 
therefore,  I  take  it  that  I  have  a  right  to 
ask  every  question  as  to  the  knowledge  of 
the  ma^trates  of  the  power  they  did 
possess,  in  order  to  show  that  they  did  not 
exercise  that  power. 

Pabkb,  J. :  All  I  say  is,  that  my  atten- 
tion was  not  directed  to  that  Act  of 
Parliament  in  particular. 

Searlett :  My  learned  friend  stated  it  in 
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a  general  way,  and  I  shall  endearour  to 
give  the  general  answer,  that  the  people 
would  not  come  to  be  sworn. 

Tauitton,  J. :  I  mnst  confess  that  I  do 
not  preoiselj  understand  what  the  nature 
of  the  special  charge  is  as  to  the  special 
constables.    If  the  nature  of  the  charge  be 
this,  that  the  magistrates  did  not  exercise 
proper  vigilance  and  attention  in  appoint- 
ing special  constables,  that  was  clearly 
openea    by   the    Attorney    Oeneral,   and 
eyidence  to  that  effect  has  been  given* 
Therefore  there   can    be   no   ground   of 
objection,  if  that  be  the  charge.    But  if 
the  head  of  charge  be,  not  merely  that 
they  neglected  to  appoint  special  consta- 
bles, but  that  they  failed  m  a  punctual 
compliance  with  the  particular  provisions 
introduced  by  the  statute  that  passed  upon 
the  15th  of  October,  then  I  say  that  it  is  a 
case  of  hard  measure  upon  the  defendant, 
that  this  should  be  introduced  for  the  first 
time,  after  his  counsel  has  addressed  the 
jury,  and  after  he  has  passed  his  oppor- 
tunity of  saying  a  word  upon  it.    Again, 
that  would  only  go  to  tne  propriety  of 
introducing  it ;  but  it  appears  to  me  that 
if  the  want  of  punctual  compliance  with 
the  Act  be  the  point,  I  think  that  that 
point  might  be  given  in  evidence  upon 
this  general  form  of  information,  without 
being  specifically  alleged  as  a  point  of 
charge.      Yet    if   that   be    the  point  of 
charge,  it  seems  to  me  at  least  that  the 
evidence  for  the  prosecution  should  have 
shown,  in  point  of  fact,  that  it  had  been 
made  to  appear  to  the  justices,  upon  the 
oath  of  some  *'  credible  witness ,''  that  a 
tumult,  riot,  or  felony  had  taken  place: 
upon  which,  and  upon  which  alone,  are 
they  to  do  that  whicn  the  first  section  of 
statute  requires.     Now  the  information 
does  not  include  that  head  of  charge,  nor, 
according  to  my  recollection,  was  there 
any  evidence  given   that  any  such  oath 
had  been  laid  before  any  magistrate ;  in 
which  case  alone,  according  to  this  statute, 
he  is  required  to  do  such  and  such  things. 
It  really  appears  to  me  that,  if  a  want  of 
punctual  compliance  with  the  first  section 
of  that  statute  is  the  head  of  charge,  the 
Attorney  General  ib  not  at  present,  I  will 
not  say  at  liberty  to  go  into  it,  but  that  it 
must  fall  to  the  ground  for  the  want  of 
any  evidence,  on  his  part,  that  such  an 
information  by  a    credible  witness  upon 
his  oath,  had  been  made  before  them,  in 
order   to   call   upon   them   to  put    this 
statute  in  force.    Of  course  it  follows,  if 
that  be  but  my  opinion,  and  upon  this 
general  kind  of  information,  that  if  the 
information  had  been  made  more  particu- 
lar, if  it  had  been  such  an  information  as 
was  filed  against  Mr.  Kennett,(a)  charging 

(a)  See  above,  pp.  S6n,  28,  SS4. 


specifio  and  particular  breaches  of  doty,  in 
such  case  it  ought  to  be  alleged  in  the 
information.  I  do  not  mean  to  sajr  now 
that  it  was  necessary  to  have  put  it  in  tiie 
information,  but  I  tifiink  it  ought  either  to 
be  alleged  in  the  information,  and  followed 
up  by  evidence ;  or  if  not  alleged  in  the 
information,  at  least  evidence  to  that  effeot 
onght  t'O  be  laid  before  the  Court. 

The  Attorney  General :  I  apprehend  the 
only  question  now  is,  whether  the  circum- 
stance of  the  knowledge  of  this  Act  of 
Parliament  is  eWdence,  and  I  apprehend 
that  there  can  be  no  doubt  that  it  is.  I 
will  only  add  that  I  am  sure  that  I  shall 
listen  with  the  utmost  respect  to  every 
sugffestion  of  the  Court,  both  as  to  the 
le^al  propriety  and  as  to  the  moral  pro- 
priety of  conducting  the  case,  in  every 
particular,  and  I  hope  I  shall  not  && 
under  the  disapprobation  of  your  Lordships, 
when  I  come  to  observe  upon  this  part  of 
the  evidence. 

Follett  (to  the  witness) :  On  ^our  return 
to  Bristol,  were  there  any  meetings  of  the 
magistrates  to  consider  the  means  of 
raising  a  civil  force  P — Several. 

Did  they  meet  on  several  successive 
days  P— They  did. 

Were  they  attended  by  the  imder-sheriff^ 
Mr.  Hare,  on  those  occasions  P — They 
were. 

I  believe  you  were  present  when  orders 
were  ultimately  given  to  Mr.  Hare  to 
collect  300  constables  P— I  was. 

Were  you  present  also  when  Mr.  Hare 
reported  to  the  magistrates,  that  he  could 
not  collect  sufficient  volunteers  to  raise 
that  number  P — ^I  was. 

And  when  directions  were  given  to  hire 
them  P—Yes. 

I  believe  those  persons  who  were  hired 
were  paid  by  the  magistrates  P — I  know 
nothing  of  the  payment,  except  the  order 
to  pay:  the  magistrates  tola  Mr.  Hare 
that  they  would  pay  for  any  deficiency 
which  he  could  not  procure  in  the  regular 
way. 

On  the  morning  of  Sir  Charlee  WethereiTe 
entry,  did  you  go  to  meet  himP — I  did 
not. 

When  did  you  first  see  the  mayor  on 
that  dayp — I  saw  him  at  the  Council 
House. 

How  early  was  that  P— I  think  between 
seven  and  eighu  o'clock  in  the  morning. 

What  was  the  mayor  then  doing  P — ^The 
mayor  came  there  for  the  purpose  of 
going  to  the  Exchange  to  meet  the 
constables. 

Did  you  go  with  him  to  the  Exchange  ? 
—I  did. 

Did  you  hear  him  address  the  constables 
there  P--I  did. 

I  believe  he  exhorted  them  to  act  with 
temper,  and  with  firmness  P^He  did. 
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Ton  w  jovL  did  not  go  to  meet  Sir 
OharleB  JVethereli;  yon  were  in  the  Quild- 
haH  afterwards,  when  he  was  there,  were 
jQo.  not  P — ^Yes,  waiting  hia  arriiral  with 
the  magistrates. 

When  jou  saw  the  mayor  in  the  morn- 
ing, at  the  Oonncil  House,  was  he  dressed 
in  hia  fall  dress  to  meet  Sir  Gharles  ? — 
He  was  not. 

He  went  home  in  the  interval,  and 
dressed  himself?  —  He  returned  to  the 
Chnldball  dressed. 

Was  there  any  interruption  given  to  the 
reading  of  the  charter  while  yon  were 
there  P — Considerable. 

I  believe  the  town  clerk,  by  the  request 
of  the  Beoorder,  addressed  the  people  as- 
sembled?— ^I  think  it  was  by  the  request 
of  the  Recorder.  There  was  a  cry  of 
"  Beform "  in  the  hall ;  the  town  clerk 
rose  up,  and  said,  * '  Gentlemen,  this  meet- 
ing hstf  nothing  to  with  Beform ;  let  me 
entreat  you  to  be  quiet,  and  allow  the 
proceedings  to  go  on  regularly,"  or  to  that 
effect ;  I  do  not  know  the  exact  words. 

Were  you  afterwards  at  the  Mansion 
Honse  ? — I  was. 

At  what  hour  did  yon  go  to  the  Mansion 
House? — Immediately  aiter  the  meeting 
at  the  Guildhall  broke  up ;  I  was  at  the 
Manaion  House,  I  believe,  soon  after  the 
arrival  of  the  Eecorder. 

Yon  did  not  go  in  the  procession  ? — ^No. 

That  is  not  part  of  your  dutyP — ^Not 
a«aU. 

How  long  did  you  remain  in  the  Man- 
sion House  on  the  Saturday  ? — I  remained 
in  the  Mansion  House  until  the  military 
airiYed,  and  for  sometime  afterwards,  till 
I  went  to  Mr.  Kate  to  discover  Sir  Charles 
WdkereU. 

Were  you  present  at  the  Mansion  House 
during  the  time  the  attack  was  made  upon 
him  before  the  military  came  up  ? — The 
whole  time. 

What  was  the  nature  of  that  attack,  just 
before  the  attack  of  the  military  ?— Most 
fnrioas.  I  had  a  particular  opportunity 
of  seeing  it  in  the  situation  in  which  1 
stood. 

Were  you  in  the  drawing-room  P — I  was 
not. 

Where  were  you  ? — I  was  upon  the  stair- 
case, by  looking  over  which  I  could  see 
the  front  door,  and  through  the  apertures 
of  the  doors  I  could  distinctly  see  the  mob. 

There  was  a  g^reat  quantity  of  stones, 
and  so  on,  thrown  into  the  house  P — ^Yery 
great. 

Did  you  see  any  straw  brought  in  P — ^I 
did  not  see  the  straw  brought  in,  but  as 
Boon  as  the  military  arrived  I  went  down 
stairs,  and  I  saw  the  straw  in  the  dining- 
room  under  the  dining  tables. 

Did  you  see  the  military  arrive  P— -I  saw 
i  at  the  door. 


Did  you  see  the  mode  in  which  they 
were  received  by  the  mob?— No,  I  did 
not ;  I  was  in  the  house. 

You  say  you  went  with  Mr.  Hare  to  Sir 
Charles  Wetherell;  what  time  was  it  when 
you  returned  to  the  Mansion  House? — 
We  went  twice  in  pursuit  ot"  Sir  Charles 
Wetherell. 

Did  you  leave  the  mayor  at  the  Mansion 
House?— I  did. 

I  believe,  before  you  went  to  Sir  Charles 
Wetherell,  you  were  present  when  the 
mayor  addressed  the  mob  ?— I  was. 

Were  you  also  present  when  he  read  the 
Biot  Act  P — I  was.   I  stood  next  to  him. 

LiiTLEDALB,  J. :  What  time  of  the  day 
was  that  ? — I  should  think  between  four 
and  five. 

FoUett:  That,  I  believe,  was  after  he 
addressed  the  mob  P — It  was. 

How  soon  after?  —  Probably  half  an 
hour.    I  cannot  exactly  state  the  time. 

He  returned  into  the  Mansion  House, 
after  addressing  the  mob,  and  then  went 
put  again  in  half  an  hour,  and  read  the 
Biot  Act  P— He  did. 

Where  was  he  when  he  read  the  Biot 
Act  ? — He  was  upon  a  chair  in  the  front 
court. 

Were  you  by  him  P— I  was  close  by  his 
side. 

Were  there  any  stones  thrown  at  that 
time? — ^Many;  one  which  was  aimed  at 
the  mayor  struck  through  my  hat,  which 
was  a  stiff  hat.  It  cut  a  nole  m  it  and  pro- 
duced a  violent  swelling  upon  my  head ; 
the  same  moment  I  received  a  brick-bat 
upon  my  side,  which  almost  deprived  me 
of  breath. 

Were  those  stones  and  brick-bats  thrown 
while  the  mayor  was  in  the  act  of  reading 
the  proclamation  in  the  Biot  Act  P — During 
the  whole  time. 

You  say  you  were  standing  near  the 
mayor  at  that  time;  did  he  show  any 
want  of  personal  courage  at  that  time  P — 
Not  the  slightest. 

I  believe,  after  the  military  came  up, 
there  was  a  comparative  degree  of  quiet 
in  the  Square  outside  P — There  was. 

Was  there  any  riot,  or  tumult,  or  attack 
upon  the  Mansion  House,  afterwards,  that 
niffht  ? — Stones  were  occasionally  thrown. 
I  neard  violent  shouting  in  the  Square, 
from  time  to  time ;  not  so  violent,  or  any- 
thing  like  it,  as  had  been  before  the  mili- 
ta^  arrived. 

X  believe  both  regiments  were  there,  the 
14th  and  the  3rd,  during  that  evening  P — 
Yes,  they  were. 

.  Towards  12  o'clock  on  that  night  was 
peace  restored  in  the  city,  generally? -—I 
was  at  the  Mansion  Honse. 

At  the  Mansion  House  P  —  Between 
twelve  and  one  o'clock  it  was  perfectly 
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restored ;  the  streets  in  tbe  neigbbonr- 
bood  of  the  Mansion  House  were  perfectly 
quiet. 

Were  jou  present  when  any  report  was 
brought  to  tbe  mayor  at  that  hour,  as  to 
tbe  state  of  quiet  in  the  city  P — I  think 
one  of  the  aldermen,  Alderman  George, 
who  stayed  during  the  night  with  the 
mayor,  left  the  mayor  for  a  short  interval 
to  go  out  and  make  inquiries  in  the  city 
as  to  its  state. 

Did  Alderman  George  come  back  and 
make  a  report  in  your  presence  P — He  did. 

What  was  the  report  ne  made  P — He  said 
be  found  everything  perfectly  quiet. 

About  what  o'clock  was  that  P — I  do  not 
know ;  it  was  some  time  during  the  night. 
I  remained  at  the  Mansion  House  till  nve 
or  six  o'clock. 

After  Alderman  George  came  back  with 
that  report,  was  there  any  arrangement 
as  to  one  or  two  of  the  magistrates  remain- 
ing in  the  Mansion  House  that  night  P — 
Yes,  there  was. 

Who  were  to  remain  with  the  mayor  P 
— ^Mr.  Alderman  George  and  Mr.  Alderman 
Goldney,  and  I  was  requested  to  attend. 

Was  it  arranged  that  the  other  ma^- 
trates  should  meet  again  at  the  Mansion 
House  the  next  morning  P  —  I  think  it 
was  arranged  that  the  other  magistrates 
should  meet  tho  following  morning  at  the 
Guildhall. 

And  to  meet  the  mayor  there  P  —  To 
meet  the  mayor  at  the  Guildhall;  they 
could  not  meet  at  the  Mansion  House. 

Why  not  P— The  windows  were  broken 
in,  and  the  house  was  in  confusion.  I  do 
not  say  that  they  could  not  meet,  but  it 
would  not  have  been  a  proper  place  for 
them  to  have  met  under  the  circumstances. 

LiTTLEDALE,  J. :  At  what  hour  were  they 
to  meet  at  the  Guildhall  P— I  do  not  ex- 
actly remember,  but  it  was  early  in  the 
morning  the^  were  to  meet. 

FoUett:  Did  those  aldermen  you  have 
mentioned  remain  with  the  mayor  at  the 
Mansion  House  P — They  remained  till  be- 
tween five  and  six  o'clock.  Everything 
had  then  been  in  a  perfectly  tranquil 
state  from  between  twelve  and  one  up  to 
that  hour,  and  Mr.  Alderman  Goldney, 
one  of  the  magistrates  in  attendance,  re- 
siding at  Clifton,  very  near  where  I  reside, 
said,  **  Well,  I  think,  Bwges,  we  may  as 
well  go  home,  as  we  have  nothing  to  do 
here.  I  asked  the  mayor  whether  he 
would  wish  us  to  continue.  The  mayor 
replied,  '*  I  see  no  necessity  for  it ;  peace 
seems  restored,  and  everything  is  quiet. 
Ton  have  had  an  arduous  duty  up  to  this 
time,  the  preceding  Saturday,  and  all 
night ;  you  had  better  go  home," 

I  believe  you  and  Mr.  Goldney  then  re- 
turned to  Clifton  P— We  did. 

Ton  say  that,  you  had  had  an  arduous 


time  of  it ;  had  there  been  any  dinner  or 
refreshment  during  the  day  P— I  bad  tasted 
no  food,  nor  was  there  any  dinner  at  the 
Mansion  House;  certainly  I  never  saw 
any  refreshment  in  the  room. 

Did  any  of  you  that  were  remaining  at 
the  Mansion  House,  the  mavor,  or  those 
two  aldermen,  go  to  bed  that  night  P — 
Certainly  not. 

When  you  went,  you  left  tbe  mayor  and 
Alderman  George  there  P — ^Yes. 

Still  out  of  bed,  of  course  P  —  In  the 
drawing-room. 

Fabkb.  J. :  What  time  was  itP— Between 
five  and  six. 

Follett :  During  the  time  you  were  in  the 
Mansion  House,  in  what  part  of  tbe  Man- 
sion House  was  the  mavor  P — He  was  in 
the  drawing-room  the  whole  night. 

During  the  time  the  attack  was  made 
upon  the  Mansion  House,  in  what  i>art  of 
it  was  the  mayor  P — In  the  drawing-room, 
as  long  as  I  continued  in  the  drawing- 
room,  after  the  Biot  Act  had  been  reaioL 
When  tbe  attack  became  more  furious 
upon  the  house  I  joined  the  constables 
upon  the  stairs.  I  then  left  the  mayor  and 
the  magistrates  in  the  drawing-room. 

Did  you  occasionally  go  in  and  out  of  the 
drawing-room  after  thatP — ^No;  I  could 
not  move  from  the  situation  in  which  I 
was ;  it  was  crowded  with  constables,  and 
I  i^as  rather  in  advance  of  them.  Indeed, 
I  did  not  attempt  to  move. 

Were  you  there  when  Colonel  Breretom 
arrived  P — ^I  was  there  when  Colonel  Brere- 
ton  arrived. 

Where  did  you  first  see  Colonel  Brere- 
ton^in  what  part  of  the  Mansion  House  P 
— I  think  I  saw  him  first  in  the  drawing- 
room. 

Was  the  mayor  there  at  that  time  P — 
Yes,  he  was. 

How  early  the  next  morning  did  you  see 
the  mayor  P — ^A  messenger  arrived  at  my 
house,  I  think  about  eight  o'clock.  I  baa 
gone  home  between  five  and  six,  and  the 
mayor  sent  a  messenger  to  say  that  he 
wished  my  immediate  attendance.  I  imme- 
diately repaired  to  the  Guildhall.  Whoi 
I  speak  of  hours,  all  through  these  pro- 
ceedings, I  must  be  allowed  to  say  that 
I  cannot  speak  with  any  determined  ac- 
curacy ;  bat  as  nearly  as  I  can  recollect, 
I  was  sent  for  about  eight  or  nine  o'clock. 

I  forgot  to  ask  you  whether,  on  your  way 
home,  you  met  Mr.  Alderman  HUhowe  ? 
— Mr.  Alderman  Abraham  HUkouse  was 
the  only  person  we  met  on  our  war  to 
Clifton,  except  the  watchmen,  and  1  re- 
member it  very  particularlv ;  for,  as  we 
were  ascending  the  hill  to  Clifton  he  said. 
**I  hear  Bwrgee'e  voice." 

Where  was  he  going  at  that  time  P — He 
was  going  into  the  town.  I  said,  ''  Sir,  I 
have  the  satisfaction  to  tell  yon  that  aU  ia 
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perfectly  quiet."    He  said,  "  I  sliaU  go  on 
to  the  Mansion  Hoase." 

He  left  yon,  and  went  in  the  direction 
of  the  Mansion  Honse  P — ^He  did. 

How  far  is  your  house  at  Clifton  from 
the  Mansion  Mouse  P — About  a  mile,  1 
should  think. 

Upon  receiving  this  message  from  the 
mayor,  you  went  to  the  Guildhall,  on 
Sunday  morning  P~I  did. 

Did  you  find  the  mayor  there  then  ? — ^I 
did. 

Was  he  in  the  same  dress  you  left  him 
in  the  preceding  night  P— I  am  perfectly 
clear  that  he  had  on  his  dress  breeches  and 
stockings,  and  buckles. 

When  you  were  at  the  Guildhall,  and 
saw  the  mayor,  there  were  others  of  the 
magistrates  present  P — ^There  were. 

Were  there  any  steps  then  taken  by 
them  as  to  summoning  the  people  P  — 
Immediately. 

What  steps  were  takenP— Circular  let- 
ten  were  addressed  to  the  churchwardens. 

Of  each  parish  P  —  I  believe  to  each 
parish ;  but  they  were  written  as  fast  as 
it  was  possible  to  do  it.  I  believe  that  I 
dictated  the  letters,  and  gentlemen  who 
B»t  round  the  table  wrote  mm  my  dicta- 
tion several  at  the  same  time. 

That  is  one  of  them  P-— This  is  one  of 
them ;  it  is  in  my  handwriting. 
^  [The  same  was  delivered  in  and  read, 
signed  Charles  Finney,  mayor,  and  dated 
October  30.] 

**  The  magistrates  feel  it  tbeir  dntj  earnestly 
to  request  that  you.  wiU  adopt  immediate  mea- 
sures to  assemble/  &c.  &c.(a) 

I  have  stated  that  the  letter  is  in  my 
handwriting,  but  I  observe  the  words, 
••  all  other  parishes,"  were  added  by  the 
town  clerk. 

The  town  clerk  was  also  present  P — He 
was. 

Pabks,  J.:  How  many  parishes  are 
iheze  P  7- 1  think  there  are  nineteen  pa- 
rishes in  Bristol,  but  they  have  not  sJl 
churches ;  some  of  the  parishes  are  incor- 
porated with  others. 

FoUett:  Those  notices  you  say  were 
written  and  sent  to  the  different  church- 
wardens ;  I  believe  there  were  also  printed 
summonses  P  —  There  were  printed  sum- 
monses in  different  language. 

Have  you  it  here  P — ^I  have. 

■'The  magistrates  most  earnestly  entreat  the 
assistance  of  their  fellow  citisens  to  restore  the 
peace  of  the  city  by  assembling  immediatelv  at 
the  GuildhaU.  —  Gnildhall,  Sunday  mormng, 
half-past  10  o'clock."(fr) 

Where  were  the  printed  summonses 
sent;  how  were  they  circulated P  —  The 
printer  was  desired  to  print  them  with 


(a)  See  above,  p.  304. 
lb)  See  above,  p.  S49. 


all  possible  speed,  and  to  circulate  and 
distribute  them  generally  throughout  the 
city,  to  nost  them  and  circulate  them 
through  the  citv,  and  I  am  not  sure  that 
it  was  not  also  directed  that  those  notices 
should  be  sent  to  the  churches,  but  I  cannot 
speak  with  confidence  as  to  that. 

Besides  that  printed  summons,  was  it 
decided  on  also  to  issue  bills  announcing 
Sir  Charles  WetherelVs  departure  from 
Bristol  P— It  was. 

[A  paper  was  shown  to  the  witness.] 

Is  that  one  P — Bills  of  that  description 
were  posted  through  the  city. 

The  same  was  delivered  in  and  read  aa 
follows : — 

"Sir  Charles  Wetherell  left  Bristol  at  twelve 
o'clock  last  night. — Council  House,  30th  Octo- 
ber, 1831." 

There  were  other  notices  issued  by  the 
mayor. 

What  notice  was  that?— It  is  No.  4  of 
the  Appendix : — (a) 

"  The  Riot  Act  has  been  read  three  times.  All 
persons  tumultnously  assembling  are  ffuilty  of 
capital  felony.    By  order  of  the  mayor." 

Those  bills  were  also  posted  in  different 
parts  of  the  town  P — ^I  believe  they  were ; 
they  were  directed  to  be,  but  I  was  con- 
fined with  the  magistrates  in  the  Guild- 
hall, and  therefore  1  cannot  speak  to  their 
being  distributed. 

Did  you  remain  at  the  Guildhall  to  see 
the  effect  of  those  summonses  P — ^I  did. 

I  believe  we  have  been  told  that  a  small 
number  of  persons  attended  P — Probably  I 
am  less  able  to  speak  as  to  the  actual  num- 
ber than  almost  any  other  person  at  the 
hall,  because  I  was  particularly  engaged, 
under  the  direction  of  the  magistrates,  and 
I  was  in  constant  communication  with  the 
inhabitants  who  had  occasion  to  apply  to 
the  magistrates  upon  &nj  subject,  ^ut  as 
far  as  I  had  an  opportunity  of  observing, 
I  should  think  the  number  assembled  at 
any  time  daring  that  day  did  not  exceed 
100  or  150  at  the  very  most. 

I  believe  you  were  present  when  a  dis- 
cussion tooK  place  as  to  the  employment 
of  the  militu-y  and  the  reluctance  of  the 
citizens  to  act  without  the  military  P — I 
was.  I  do  not  know  that  I  was  present 
during  the  whole  of  the  time,  for  the  rea- 
sons i  have  previously  assigned. 

But  during  part  of  it  you  were  P — ^I  was, 
certainly. 

Were  you  present  when  the  persons  that 
assembled  were  directed  to  go  and  endea- 
vour to  get  more  of  their  friends,  and  to 
return  to  the  Guildhall  P — I  was. 

In  the  interval  between  these  two  meet* 
ings  at  the  Guildhall,  did  you  remain  at 
the  Guildhall  with  the  magistrates  ? — I  did. 

(a)  See  aboTO,  p.  249. 
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Were  there  letters  written  to  different 
places  dnring  that  time  P — Yes,  there  were. 

One  to  the  Secretary  of  State  P— Yes. 

Were  there  letters  sent  to  the  command- 
ing officer  of  the  troops  at  Gloucester  P — ^I 
do  not  remember  to  whom,  bnt  letters 
were  sent  in  snch  directions  as  the  magis- 
trates thought  would  be  most  likely  to 
promote  the  acoession  of  military  strength. 
1  know  now  that  letters  were  addressed  to 
Gloucester  and  to  other  places. 

The  magistrates  were  occupied  during 
this  interm  in  writing  those  letters  to 
different  places  ? — They  were  fully  occu- 
pied, and  in  attending  to  yarious  applica- 
tions made  by  the  inhabitants. 

During  any  part  of  the  day  at  the  Guild- 
hall, was  any  request  made  to  the  mayor 
to  retire  to  refresh  himself  or  to  lie  down, 
in  your  presence  P — ^I  made  the  request  to 
him. 

About  what  time  was  that  P — It  was  soon 
after  an  interview  with  Colonel  Brereton ; 
I  should  think  about  half-past  twelve 
o'clock. 

Was  it  in  the  interim  between  the  two 
meetings  P — Between  the  two  meetings, 
at  some  time,  I  cannot  say  positively  at 
what  hour. 

What  was  the  request  yon  made  to  the 
mayor  P — I  knew  that  the  mayor  had  been 
upon  active  duty  from  the  Saturday  mom* 
ing  preceding — that  he  had  been  up  the 
whole  night,  and  as  long  as  I  had  oeen 
with  him,  the  greater  part  of  the  time,  he 
had  taken  no  refreshment ;  and  I  addressed 
myself  to  the  mayor,  and  said,"  Mr.  Mayor, 
you  have  gone  through  a  great  deal  of 
fatigue ;  you  do  not  Know  how  soon  you 
may  be  called  again  into  active  service, 
and  I  ^ould  strongly  recommend  you  to 
obtain  a  little  repose  if  you  can."  He 
would  not  admit  that  he  was  at  all  ex- 
hausted, but  he  appeared  to  me  to  be  so — 
and  I  said,  ''I  hope  the  magistrates  will 
insist  upon  your  withdrawing  for  a  short 
time." 

Were  there  other  magistrates  present  at 
the  time  P — There  were. 

Did  they  join  in  the  recommendation  P — 
Alderman  Da/niel  said,  "  I  think,  Mr. 
MAyor,  Mr.  Bwrges's  suggestion  is  a  very 
proper  one,  and  I  advise  you  to  adopt  it." 

Did  the  mayor  at  last  consent  to  go  P — 
I  do  not  know  that  he  consented,  but  I 
said,  ''We  bad  better  not  lose  time  about 
it.  I  will  go  to  the  *  White  Lion,*  and  order 
a  room  for  you." 
And  you  went  P — ^I  did. 
The  "  White  Lion,"  I  believe,  is  very 
nearly  opposite  the  Guildhall  P — It  is  in 
the  same  street,  rather  higher  up. 

You  got  a  room  for  him  at  the  "  White 

Lion  " ;  did  the  mayor  go  there  P — ^He  did. 

I  went  back  for  him,  and  I  took  him  there. 

While  the  mayor  wsa  at  the  *'White  Lion" 


did  you  remain  at  the  Guildhall  with  the 
other  magistrates  P — ^I  did. 

How  soon  after  that  did  you  go  back  to 
the  "White  Lion"  P — ^I  should  suppose  from 
an  hour  to  an  hour  and  a  half. 

What  was  the  reason  of  your  going  back 
for  him  P — There  was  some  report  brought 
in  that  an  attack  upon  Bridewell  was 
threatened,  and  I  said,  "  I  think  it  is  pro- 
per that  the  mayor  should  be  callea — ^I 
will  go  for  him  immediately." 

When  you  got  to  the  "White  Lion,"  where 
did  you  find  the  mayor  P — I  inquired  for 
his  room — they  showed  me  to  his  room — 
I  knocked  at  the  door,  and  the  mayor 
immediately  opened  it. 

Was  he  dressed  P — His  coat  was  off — 
every  other  part  of  his  dress  on,  with  the 
exception  of  his  neckcloth,  I  saw  evidently 
that  he  had  been  shaving. 

Can  vou  tell  whether  he  had  been  in  bed 
or  not  P — ^I  should  think  it  impossible  for 
him  to  have  been  in  bed  in  the  time.  I  do 
not  know  that  it  was  impossible,  but  it 
appeared  to  me  very  unlikely,  because  he 
was  dressed  when  I  went  into  the  room. 
I  did  not  observe  the  bed  at  alL 

You  stated  to  the  mayor  what  you  had 
come  forP— I  told  him  that  the  magis- 
trates thought  it  would  be  better  for  him 
to  return.    He  said,  "  Oh,  instantly." 

Did  he  go  back  with  you  immediately, 
to  the  Guildhall  P — I  am  not  sure  whether 
he  went  back  with  me,  but  he  came  to  the 
Guidhall  in  a  few  minutes.  I  rather  think 
I  preceded  him. 

The  mayor,  I  believe,  remained  in  the 
Guildhall  then,  during  the  second  meeting 
of  the  persons  that  came  at  three  o'clock  r 
—He  did. 

While  you  were  there,  did  any  part  of 

the  magistrates,  or  persons  there,  go  to* 

wards  the  gaol  P — Two  of  the  magistrates. 

Were  you  of  that  party  P — I  was  not. 

You  remained  in  the  Guildhall  with  the 

mayor  P — ^I  did. 

During  that  afternoon  was  any  report 
brought  to  the  Guildhall  that  the  mob 
were  about  to  attack  the  shipping  and  the 
banks  P — ^I  cannot  speak  to  the  report ;  for 
after  the  magistrates  returned, — I  know- 
that  it  is  irregular  not  to  confine  myself  to 
answering  your  questions,  but  I  wish  to 
give  a  momentary  explanation.  After  the 
mafidstrates  returned  from  the  Guildhall 
to  tne  Council  House,  where  they  had  de- 
termined to  establish  themselves,  I  felt  it 
to  be  my  duty  to  take  care  of  a  very  large 
number  of  deeds,  which  I  had  at  that  time 
in  my  possession,  belonging  to  various 
clients,  and  persons  by  whom  I  was  em- 
ployed, and  1  was  employing  three  or  four 
persons  to  remove  those  deeds  from  the 
Council  House,  in  the  apprcJiension  that 
the  Council  House  would  be  certainly 
attacked;  and  that  will  acooont  for  my 
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not  being  able  to  speak  to  everything  that 
ooemred  in  the  interval. 

Were  yon  present  when  any  conyersation 
took  place  between  the  magistrateB  and 
Colonel  Brereton,  as  to  sending  soldiers  to 
Bridewell? — ^I  was  not. 

Did  yon  afterwards  go  with  the  mayor 
to  Colonel  Brerekm's  P— I  did. 

What  was  the  object  of  your  going  P— It 
was  stated  that  Alderman  Da/niel  and 
Alderman  Fripp  had  gone  to  Colonel 
Brereton's  in  consequence  of  a  report  that 
the  shipping  and  the  banks  were  to  be 
ttttackea,  and  fnrther  to  urge  him  to  bring 
in  such  military  assistance  as  he  had. 

That  they  had  gone  to  urge  him  P— That 
was  the  report ;  the  mayor  determined  he 
would  go  there. 

And  you  went  with  him  P — ^I  am  not 
sore  that  I  went  with  him,  but  I  met  him 
there.  Alderman  Fripp  and  Alderman 
Ikmiel  were  then  there  too.  When  I 
arriyedy  Alderman  Daniel  was  not  there ; 
— ^Alderman  Fripp  was  there. 

Did  you  see  Colonel  Brereton  there  ? — ^I 
did. 

Was  Colonel  Brereton  there  when  you 
arrired  ? — ^I  do  not  think  he  was. 

What  passed  between  the  mayor  and 
him  respecting  ordering  out  the  military 
at  that  time  P — Alderman  Fripp  had  pre- 
pared a  letter  at  that  time  to  be  sent  to 
the  Secretary  of  State  by  express,  and 
shortly  after  I  arrived  tnat  letter  was 
finished,  and  was  directed  to  be  copied ; 
and  it  was  made  up,  and  it  was  stated  by 
some  gentlemen  present,  "  This  is  a  letter 
of  consequence,  Mr.  Burges;  will  you  go 
with  it  to  the  xx>8tmaster,  and  send  it  off  r" 

Was  the  letter  read  over  to  Colonel 
Brereton  in  your  presence  P — ^I  do  not  re- 
collect, but  I  believe  it  was. 

Did  you  take  the  letter  ? — I  went  with 
the  letter  to  the  postmaster,  at  the  Post 
Office,  and  made  arrangements  for  its  being 
immediately  despatched. 

Did  you  leave  the  mayor  at  Colonel 
BrereUm^e  ?^1  did. 

Did  you  afterwards  return  to  Colonel 
J5reroto»'«.^— Idid. 

Did  you  find  the  mayor  there  P— I  did. 

And  Mr.  Alderman  Fripp? — ^And  Mr. 
Alderman  Fripp. 

Did  you  remain  with  the  mayor  long,  or 
where  did  you  go  P — I  remained  there  for 
some  short  time. 

What  was  done  while  you  were  there  P 
— Some  reports  were  brought  in,  but  I 
hftTe  a  Tery  indistinct  recollection  of 
them,  but  something  l^at  induced  the 
mayor  to  say  that  he  would  return  to  the 
Gooneil  House. 

And  I  believe  you  went  back  with  the 
mayor  to  the  Council  House  P — I  either 
went  with  him  or  followed  him  there. 

At  that  tivie,  I  belisTe,  there  was  no 


appearance  of  a  crowd,  or  anything  of  that 
kmd,  near  Colonel  Brereton* 9? — Not  at 
all. 

That  part  of  the  town  was  perfectly 
quiet  P— Perfectly  quiet,  as  to  any  appear- 
ance of  riot,  or  any  disturbance. 

Pabke,  J.:  Was  it  Colonel  Breretnn^e 
lodgings,  or  the  recruiting  office  P — Col. 
Brereton* a  office. 

Follett :  Close  to  the  Palace,  is  it  not  P — 
The  back  part  of  it  looks  into  the  Palace 
yard  ;  it  was  a  station  of  Colonel  Brere^ 
ton* 9  for  matters  of  business. 

You  say  that  part  of  the  town  was  per- 
fectly quiet ;  was  there  any  reason  for  any 
apprehension  of  any  sort  while  you  were 
there  P — ^Not  the  slightest. 

Did  you  see  at  tnat  time  either  of  the 
sergeants  who  were  examined  here  P(a)— --] 
saw  the  sergeants  about  the  premises,  in 
two  rooms,  upon  the  ground  floor ;  in  fact, 
I  was  at  that  time  completehr  wet  through, 
and  I  went  into  a  room — I  do  not  know 
whether  it  may  be  in  the  sergeants*  room, 
but  some  room  where  I  saw  a  fire,  which 
I  was  glad  to  avail  myself  of  for  a  few 
minutes  J  and  there  I  saw  sergeants,  cer- 
tainly. 

Tauhton,  J. :  At  what  time  was  this  P — 
It  was  somewhere  about  six  o'clock. 

In  the  afternoon  P — ^In  the  afternoon. 

After  it  had  become  dark? — It  was 
dark. 

Folleit:  And  raining  P  —  Kaining  very 
hard. 

You  were  very  wet.  Were  the  whole 
party  wet,  the  mayor,  and  the  other  gen- 
tlemen P — I  have  no  doubt  they  were.  I 
was  completely  wet  through  and  quite  ex- 
hausted ;  I  had  not  tasted  food  up  to  that 
hour. 

From  what  timeP  —  From  Saturday 
morning,  except  at  that  moment.  Colonel 
Brereton  very  kindly  presented  a  loaf  and 
some  cheese  to  the  gentlemen  who  were 
assembled,  of  which  I  partook. 

That  was  the  first  you  had  eaten  from 
Saturday  morning  P — ^It  was. 

If  I  understand  you  rights  the  mayor 
was  some  time  at  Colonel  Brereton* $  office 
at  this  time  P — ^I  should  think  probably  an 
hour. 

Was  anything  at  all  said,  while  you  were 
there,  about  any  means  of  escape,  or  any- 
thing of  that  kind  P — Not  a  word. 

Was  there  any  necessity  for  itP — ^Not 
the  slightest. 

Was  there  any  sign  of  apprehension 
shown  by  the  mayor,  or  bv  any  of  the 
gentlemen  who  were  there  r — There  was 
no  thing  to  cause  it. 

Tauhtoh,  J.:  There  was  no  alarm P — 
There  was  no  alarm.    The  only  subject  of 


(a)  Plaits  and  Dinidge.    See  above,  pp.  218, 
223. 


867] 


Trial  of  Charles  Pinmy,  1882. 


[86S 


alarm  I  recollect  daring  that  interriew 
was  that  somebody  came  in  and  said  that 
the  shipping  was  on  fire.  Alderman 
Daniel,  who  was  one  of  the  party,  said, 
"  I  will  go  out  and  see  if  it  m  true."  I 
daresay  were  was  some  expression  of  alarm 
with  everybody  upon  the  apprehension  of 
such  a  calamity. 

Folleit :  I  mean  any  personal  alarm  P — 
None  whatever;  no  personal  fear  what- 
ever, not  the  slightest. 

Yon  said  that  after  this  interview  with 
Colonel  Brereton,  the  mayor  either  went 
with  yon  or  you  followed  him  to  the 
CounciliHouse  P— I  did. 

Before  you  left  Colonel  Brereton,  did  he 
make  any  promise  of  bringing  out  the 
troops P — ^Not  to  me;  any  conversation 
that  took  place  upon  that  subject  must 
have  been  whilst  I  was  going  to  the  Post 
Office. 

You  saw  the  mayor  afterwards,  at  the 
Council  Houiie  P — ^I  did. 

While  you  were  there,  was  any  report 
brought  in  that  the  mob  were  about  to 
attack  the  Bishop's  Palace  P — ^There  was. 

What  number  of  persons  do  you  suppose 
there  were  at  the  Council  House  at  that 
time  P — ^I  cannot  speak  to  that,  for  I  was 
downstairs,  and  the  constables  were  scat- 
tered upstairs,  in  the  upper  rooms.  I 
think  that  probably  there  nught  have  been 
from  80  to  100  persons  there,  but  I  could 
not  speak  with  accuracy  upon  that  subject. 

Was  anything  said,  by  any  of  the  par- 
ties there,  about  proceeding  to  the  Bishop's 
Palace,  or  the  Mansion  House  P — The  first 
I  heard  of  any  proceeding  to  the  Bishop's 
Palace  was  the  report  that  the  mayor  was 
coming  downstairs  to  head  a  party  of  con- 
stables to  the  Bishop's  Palace. 

Pa&ke,  J. :  At  what  time  was  that  P— I 
should  suppose  between  eight  and  nine 
o'clock. 

Follett:  Did  you  see  the  mayor  P — I  saw 
him,  because  I  joined  him. 

You  saw  him  come  downstairs  P — ^I  do 
not  know  that  I  saw  him  come  downstairs, 
but  I  joined  him  in  the  halL 

Do  you  know  whether  Alderman  Camp- 
lift  had  gone  out  before  with  any  party  of 
men  that  were  there  P — ^No,  I  never  knew 
that  Alderman  Camplin  had  preceded  the 
mayor ;  he  might  have  gone  out  without 
my  knowing  it. 

I  believe  Mr.  Serjeant  Ludlo%o  was  also 
with  the  mayor  P — Yes,  Mr.  Serjeant  Lvd' 
low  called  on  mo  to  go  with  them. 

Mr.  Alderman  Savage  also  was  with 
youP — ^He  was  in  the  Council  House  at 
that  time. 

Did  he  go  with  you  P — I  think  he  went 
out  of  the  house  with  us. 

Did  you  proceed,  with  the  mayor,  and 
Mr.  Seijeant  Ludlow^  and  Mr.  Alderman 
Savage,  towards  the  Palace  P — ^I  did. 


How  manypersons  went  with  yon  from 
the  Council  House  P—1  should  think  pro- 
bably twenty-five.  I  speak  of  the  greatest 
number  when  I  say  twenty-fire. 

In  your  way  to  the  Palace  did  you  meet 
any  persons  in  the  streets  P  —  Wo  met 
several  persons  in  the  streets,  particularly 
in  Broad  Street.  I  remember  passing 
three  gentlemen,  one  of  whom  I  knew,  and 
I  told  him  where  the  mayor  was  goinp, 
and  the  object  of  it.  I  begged  him  to  jom 
the  party,  and  he  said,  ''  You  know  I  can- 
not ;  I  live  very  valuable  property  to  pro- 
tect here."  He  was  standmg  opposite  his 
own  warehouse. 

Did  any  persons  join  you  P — I  do  not 
remember  any.  I  remember  the  town 
clerk  going  to  the  opposite  side  of  the  way, 
in  the  same  street,  and  making  the  same 
application  to  a  party. 

Did  you  apply  to  every  person  that  you 
met  P — I  do  not  think  we  did,  but  if  we 
met  a  respectable  man  he  was  applied  to. 

Did  anybody  join  you  P — ^I  ao  not  re» 
member  that  anybody  did. 

You  say  about  twenty.five  left  with  yon 
at  tiie  Council  House.  Did  the  whole 
party  go  with  you  to  the  palace  P — ^No? 
they  fell  off  very  much  before  we  got  to 
the  palace. 

Where  did  you  go  to  P  Did  you  get  up 
to  the  palace  P — ^We  did  not ;  we  got  very 
near  to  the  archway  leading  into  the  lower 
green. 

How  near  is  that  to  the  Palace  ? — I  sup* 
pose  within  fifty  yards — 1  do  not  know. 

You  say  you  do  not  know  of  anybody 
joining  you  on  your  way  up.  Do  you  re- 
meml^r  Mr.  Bulwer,  a  cler^Tman,  joining 
you  P — I  do  not  remember  his  joining  us. 

When  you  got  up  to  the  archway,  did 
you  receive  any  information  about  the 
Palace  P — I  was,  as  well  as  I  recollect,  in 
the  rear  of  the  mayor,  and  somebody 
turned  round  and  said,  "  You  cannot  go  ia 
the  Palace,  the  soldiers  are  surrounding 
it." 

Do  you  know  who  it  was  that  said  thatP 
— ^I  do  not. 

What  else  was  said  about  the  Palace  P — 
I  do  not  remember  at  this  moment  any- 
thing being  said. 

Was  there  anything  said  about  the 
rioters  P — ^We  then  went  into  Colonel 
Brereton*8  office,  and  there  something  was 
said. 

Was  that  close  to  the  archway  P — ^Within 
a  few  yards. 

And  the  window  of  which  looked  into 
thepalace  yard  P — ^Yes. 

When  you  got  into  Colonel  BreretorCt 
office,  what  was  it  you  heard  said  P — One 
of  the  sergeants  that  came  in,  said,  **  They 
are  all  caught,  they  are  all  caught."  I 
remember  his  expression  perfectly  well, 
**  They  are  caught  like  a  rat  in  a  trap." 
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He  Baidy  "  If  joa  come  in  bere  jon  can 
see  it.''  He  took  me  into  a  back  room,  the 
window  of  which  looked  into  the  Palace 
yard  or  Palace  court,  the  court  in  front  of 
the  Palace,  and  from  the  window  we  dis- 
tinctly saw  the  troops  round  the  door  of 
the  Palace. 

From  the  window  of  which  yon  could 
distinctly  see  the  troops  surrounding  the 
door  of  the  Palace  P — ^Y  es. 

LcrtLEDALE,  J. :  Was  the  window  open  P 
—The  window  was  not  open;  it  was  a 
common  glass  casement. 

FoUett :  Was  the  mayor  with  you  in  that 
room  P — I  do  not  know ;  I  do  not  know  who 
went  into  the  room ;  I  went  into  the  room. 

And  some  others  of  your  party  P — ^Yes, 
there  were  several. 

How  long  did  you  remain  in  the  room  P 
A  few  minutes ;  we  merely  looked  through 
the  window  and  retired  again. 

While  you  remained  in  Colonel  Brere- 
ion*»  office,  did  you  hear  anything  about  the 
mob  at  the  Palace  P — ^After  we  had  been 
there  a  very  short  time,  I  think  a  report 
came  that  the  soldiers  had  left  the  Palace. 

It  was  brought  to  you  in  the  office,  was 
it  F — ^It  was  mentioned. 

Did  YOU  hear  anything  of  the  mobP — 
That  the  soldiers  had  left  the  Palace,  and 
that  the  constables  were  dispersed. 

Was  there  any  alarm  tnen  ^ivenP — 
Shortly  after  somebody  came  into  the 
room  and  said,  '"  There  is  a  large  body  of 
the  mob  coming  towards  the  Palace."  To 
get  to  Colonel  BreretorCs  office  you  pass 
through  a  court,  a  sort  of  garden.  I  went 
from  the  office  to  the  front  gate  leading 
into  the  green  from  the  office. 

Whenyou  got  to  the  door  what  did  you 
see  ? — ^Within  a  minute  after  I  got  to  the 
door,  a  man  passed  me  running  by,  wav- 
ing a  cudgel.  He  passed  it  over  my  head 
and  said,  "  Damn  the  bishops,"  "  Down 
with  the  bishops."  I  saw  others  following 
him,  stragglers ;  but  I  heard  at  a  distance 
a  violent  cheering,  and  there  was  no  ques- 
tion in  my  mind  that  the  mob  was  coming 
up. 

Did  the  cheering  appear  to  come  from  a 
lanze  body  of  people  P — Very. 

Did  you  see  anything  of  the  troops 
retiring  P — I  saw  them  going  through  the 


Gk)ing  off  from  the  Palace  P— Yes. 

When  this  other  mob  were  coming  P — 
It  was  before  that. 

Soon  after  that  was  it  you  heard  the 
ahoutfl  of  Uiis  large  body  of  people  P — Very 
soon  after. 

This  mob  coming  up,  Colonel  Brereton's 
office  was  a  very  dangerous  place  to  be  in, 
was  it  not  P— No  doubt ;  I  felt  exceedingly 
alarmed,  as  an  individual. 

Did  von  attempt  o  get  the  persons  in 
€k>lonel  BrerUon'8  office  to  go  away  P — I 


do  not  know  whether  I  made  the  commu- 
nication to  the  persons  wiihin,  or  whether 
they  had  received  the  information  from 
others  before ;  but  as  soon  as  the  news 
was  received  by  the  persons  in  the  house 
that  the  mob  was  approaching,  everybody 
determined  to  escape  as  well  as  they 
could. 

I  believe  you  went  away  with  Mr.  Ser- 
jeant LuXLoM? — I  did. 

How  the  mayor  went  you  do  not  know  P 
— I  do  not  know  at  all. 

But  all  the  persons  in  the  house  did 
attempt  to  make  their  escape,  and  made 
their  escape  as  well  as  they  could  P — I 
believe  so,  out  there  was  great  confusion  at 
the  moment ;  I  had  an  impression  upon  my 
mind  that  if  the  mob  found  out  tnat  the 
magistrates  were  there,  we  should  all  be 
sacrificed. 

Did  you  consider,  at  that  time,  that  your 
lives  would  be  in  danger  if  you  remained 
in  that  place  P — I  have  no  doubt  of  it. 

And  there  were  no  military,  nor  any 
constables  to  protect  them  P— None ;  I  do 
not  know  but  there  might  be  a  few  con- 
stables that  had  come  from  the  Palace » 
but  there  was  nothing  like  a  protecting 
force« 

I  believe,  shortly  after  that  the  mob 
broke  into  the  Palace,  and  set  it  on  fire  P — 
I  understood  so ;  I  saw  it  on  fire  afterwards. 

While  you  were  with  Serjeant  LucUoto, 
did  you  see  any  constables,  who  said  that 
the  military  had  refused  to  actp — Serjeant 
LiicUow  and  myself  made  our  way  across 
the  centre  of  College  Qreen,  and  we  ar- 
rived at  the  bottom  of  Park  Street,  and 
there  we  met  two  or  three  young  men,  one 
of  whom  appeared  to  know  me,  though  I 
did  not  know  him ;  and  they  stopped  us, 
and  were  very  indignant  at  the  conduct 
which  they  had  experienced  as  constables, 
at  the  Palace.  They  expressed  themselves 
in  strong  language  upon  the  subject,  and 
said  that  they  had  been  in  action  at  the 
Palace  as  constables,  and  had  been  deserted 
by  the  miltary;  and  it  was  the  second 
time,  I  think  they  said,  '*  our  lives  had  been 
in  danger,  and  we  will  now  give  it  up,"  or 
**  we  will  have  nothing  more  to  do  with  it," 
or  some  expression  to  the  same  effect. 

I  believe  you  went  with  Mr.  Serjeant 
Ludlow  to  Clifton  P— I  did. 

To  make  arrangements  for  the  safety  of 
his  family  P — The  Serjeant  mentioned  to 
me,  on  his  escape  from  the  Palace,  "I 
think,  BwrgeSf  my  family  is  in  dwiger; 
for  all  the  men  who  were  in  the  gaol  are 
liberated,  and  I  have  sentenced  them,  and 
it  is  very  likely  they  will  wreak  their 
vengeance  upon  me ;  do  not  you  think  it 
is  my  duty  to  make  some  provision  for 
my  family  P  "  I  said,  *  *  Undoubtedly,  sir, 
I  should  do  it  at  aU  hazards."  Then  said 
he,  "  We  are  not  very  far  from  Clifton,  I 
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wish  you  would  go  with  me  to  Clifton." 
I  went  to  Clifton,  and  ordered  some  beds 
for  Mr.  Serjeant  Ludlow's  family  at  the 
hotel,  at  Clifton. 

Paeke,  J. :  At  what  time  was  this  ?— I 
should  think  this  must  be  between  9  and 
10  o'clock,  or  somewhere  thereabouts,  but 
I  cannot  tell  exactly,  for  I  knew  nothing 
of  time  that  day.  I  called  at  my  own 
house,  on  our  way  from  Clifton. 

Follett :  I  believe  you  heai*d  afterwards 
that  the  mayor  was  at  Mr.  Fripp'e  ? — I  did. 

That  was  after  your  return  from  Clifton, 
was  it  not  ? — It  was. 

Did  you  go  to  him,  at  Mr.  J?Vt|)p'«  ? — ^I 
I  went  to  him,  with  Serjeant  IajMow. 

And  saw  him  at  Mr.  i^npp'ff,  I  believe  P 
—I  did. 

Had  you  been  to  Colonel  Brereton'8 
before  ?— We  had. 

And  you  had  heard,  I  believe,  of  the 
arrival  of  the  Dodington  troop  of  yeo- 
manry ? — I  had. 

Was  it  in  conseqeence  of  that  you  went 
to  Colonel  Brereton's  ? — It  was. 

Mr.  Serjeant  Ludlow  was  with  you,  I 
believe  ? — He  was. 

Were  you  able  to  find  Colonel  Brereton 
at  the  office  P — We  could  not  find  him. 

Or  anywhere  else  P — We  could  not  find 
him. 

Whom  did  you  see  at  the  oflEice  P — ^When 
we  arrived  at  the  outer  door  towards 
College  Green,  one  of  his  sergeants  was 
standing  at  the  door,  and  we  asked  to  see 
Colonel  Brereton.  He  said,  "He  is  not 
here,  you  cannot  go  in."  The  town  clerk 
spoke  to  him  in  a  very  angry  tone,  and 
said,  "  What  do  you  mean  P  I  want  to  see 
Colonel  Brereton.  I  must  go  in.**  The 
man  made  an  answer  which  convinced  me 
at  once  that  he  was  intoxicated.  He  clearly 
was ;  and  I  said  to  Mr.  Serjeant  Ludlow, 
**  We  had  better  not  continue  the  conver- 
versation  with  this  man'* — half  a  dozen 
people  were  surrounding  us— "at  all 
events  get  him  off  the  pavement  and  talk 
to  him." 

And  you  were  not  able  to  get  in  P — We 
could  not  get  in. 

LiTTLEDALE,  J. :  You  Say  ho  was  intoxi- 
cated P — He  appeared  so. 

Follett:  Was  he  drank P— He  was  so 
drunk  that  he  spoke  indistinctly. 

Could  you  ascertain  whether  Colonel 
Br&reton  was  there  P — He  said  he  was  not 
there. 

After  that,  I  believe,  you  went  to  the 
mayor  at  Mr.  Fripp's  ? — I  did. 

Was  Mr.  Alderman  Fripp  there  too  P — 
He  was. 

Was  the  mayor  in  bed,  or  was  he  up  P — 
He  was  up. 

In  the  drawing-room  P — I  do  not  know 
whether  it  was  the  drawing-room  or  the 
dining-room ;  one  of  the  Bittmg-roomB. 


Did  you  state  to  the  mayor  the  arrival 
of  the  Dodington  troop  P — We  did.^ 

And  that  you  had  attempted  to  find 
Colonel  Brereton  ?  —  We  stated  exactly 
what  had  occurred  at  Colonel  Brereton'e 
office. 

I  believe  you  had  heard  that  Colonel 
Brereton  had  said  that  he  wanted  the  ma- 
gistrates* authority  for  .the  Dodington 
troop  P— I  had. 

An  officer  had  called,  had  he  cot,  at  i^e 
Council  House,  Mr.  M^Lerotk  f — I  do  not 
know  ;  I  heard  so. 

Did  you  state  these  circumstances  to  the 
mayor  P — I  stated  everything  that  had  oc- 
curred since  we  separated  from  him  at  the 
palace. 

Was  it  suggested  that  the  mayor  should 
write  an  order  to  Colonel  Brdre^respect- 
ing  the  troops  P — It  was. 

Was  there  a  letter  to  Colonel  BrerelUm 
written  at  that  time  P — A  letter  was  written 
to  Colonel  Brereton, 

Just  turn  to  it  P — It  is  a  letter.  No.  5,  in 
the  Appendix,  (a) 

JThe  letter  was  read.] 

FoGjstt:  Before  that  address  was  put 
there,  had  the  mayor  said  anything  about 
itP — I  do  not  remember  anything  par- 
ticular. 

Who  wrote  it  P — The  mayor. 

The  mayor  himself  P — ^Yes. 

Who  wrote  the  other  part  of  the  letter 
below  P — The  second  paragraph  is — 

"  The  mayor  of  Bristol  begs  to  inform  Colood 
Brereton,  that  if  he  sbonld  have  occasion  for 
the  orders  of  a  magistrate,  either  the  mayor  or 
some  other  magistrate  will  be  found  at  No.  30, 
Berkeley  Square,  Mr.  Daaiid  Fripp's,  the  se- 
cond house  on  die  right  hand  on  turning  into 
the  square  from  Park  Street. — ^Berkeley  Square^ 
12  o'clock,  Sunday  night" 

Was  anything  said  about  that  P — ^Yee,  I 
recollect  it  perfectly  well ;  it  was  my  pro- 
position ;  it  was  dated  Mr.  Daniel  Fripp*8, 
No.  30,  Berkeley  Sauare.  I  said,  "if  a 
communication  is  to  oe  made  to  the  mayor 
in  the  night,  parties  may  have  a  difficulty 
in  finding  out  No.  30,  Berkeley  Square ; 
vou  had  better,  therefore,  distinguish  the 
house,'*  in  the  way  in  which  it  is  men- 
tioned in  the  note. 

And  upon  that  suggestion  that  partionlar 
description  was  written  P — ^It  was. 

Was  that  the  whole  of  the  lett^P  — 
No;— 

"  This  communication  is  made  to  Colonel  Bre- 
reton in  consequence  of  Lieutenant  Macclesiteld 
calling  at  the  Council  House,  and  requesting  to 
see  a  magistrate.  Colonel  Brereton  was  gone 
out  when  a  call  was  made  at  the  staff  station  to 
inform  him  as  above.*' 

That  was  what  you  supposed  to  be  the 
name  of  the  officer  that  called  P — ^Yes ;  I  do 


(a)  See  above,  p.  S50. 
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not  know  how  the  name  of  Maccletfidd  (a) 
got  into  the  letter. 

When  this  letter  was  written,  to  whom 
was  it  given  to  take  to  Colonel  BrereUm  f 
—It  was  given  to  Mr.  Brice, 

Yonr  partner  P — My  partner,  or  to  his 
son. 

Mr.  BricB  and  his  son  were  in  the  room 
with  yon  P — ^Mr.  Brice  and  his  son  came  in 
after  onr  arrival. 

They  came  in,  I  suppose,  for  the  pur- 
pose of  seeing  the  mayor  P — They  came  to 
see  the  mayor,  in  order  to  procure  the 
mayor's  signature  to  billets. 

Were  any  billets  filled  up  or  signed, 
while  you  were  there  P — There  were. 

What  were  those  billets  for  p  — They 
were,  I  believe,  left  in  blank,  because  it 
was  not  known  to  what  they  would  apply ; 
they  were  orders  for  so  many  horses,  and 
so  many  men,  in  blank. 

The  billets  were  made  out,  at  that  time, 
in  consequence  of  your  having  heard  of 
the  arrival  of  the  yeomanry  P — Yes,  they 
were. 

Had  you  heard  that  thev  wanted  billets  P 
— Mr.  J^rtce  stated  that  he  came  in  con- 
seqaence  of  a  communication  made  to  him 
by  Mr.  Alderman  George  HUhouse  that  the 
I>odington  troop  had  arrived,  and  that 
they  wanted  billets. 

Were  those  billets  therefore  given  to 
Mr.  Brice? — ^They  were.  They  were  all 
enclofsed  in  one  cover,  the  letter  and  the 
lalleta,  and  I  think  the  mayor  said,  "  How 
shall  we  send  these  P  "  and  Mr.  BricB  im- 
mediately said,  **  I  will  take  them." 

IHd  Mr.  Briee  then  leave  with  them  P — 
He  did. 

And  his  son  p — ^And  bis  son. 

Did  you  remain  at  Mr.  Bam/iel  Fripp'a 
with  the  mayor  after  thatP — ^I  did  not. 
I  was  completely  exhausted  at  that  time. 

Where  did  you  go  P — ^I  went  home.  I 
got  home  about  one  o'clock ;  I  got  to  bed 
about  half-past  one,  and  I  was  up  at  five. 
I  was  wet  through,  and  had  been  during 
the  whole  evening  and  night.  I  had  no 
refreshment,  and  I  found  I  was  gone.  I 
oonld  not  proceed  any  further  with  my 
duty. 

Where  did  you  go  in  the  morning  P — ^I 
went  immediately  to  the  Council  House. 
I  was  there,  I  think,  between  six  and 
seven.  I  do  not  exactly  remember  the 
time  I  got  to  the  Council  House,  bat  it 
was  very  early  in  the  morning. 

Did  you  see  the  mayor  there  P — I  did. 

OooJd  you  judge,  from  his  appearance, 
whether  he  had  been  in  bed  or  notP — I 
hsre  no  doubt  he  had  been  up  all  night ; 
he  looked  worse  than  when  I  left  him  on 
tiispreceding  ni^ht. 

Was  he  still  in  the  same  dress— silk 

(a)  See  abofe^  p.  iftl. 


stockings  and  buckles  P — Just  the  same. 
I  felt  for  him  very  deeply  at  the  time. 

I  believe  the  other  magistrates  also 
assembled  at  the  Council  House  that 
morning,  did  they  not  P — ^I  think  both  the 
Aldermen  HUhouBe  was  there. 

Did  you  see  Mr.  Alderman  GampUn 
there  too  P  —  I  saw  him  that  morning 
there  ;  I  do  not  know  who  might  be  there 
particularly,  when  I  arrived.  I  saw  all 
the  gentlemen  you  have  named,  but  I 
think  I  saw  the  two  Aldermen  HUhouse  as 
soon  as  I  arrived;  they  were  all  there 
during  the  day,  at  least  almost  all. 

Were  you  there  when  Major  Bechwiih 
came  to  ^e  Council  House  P — ^I  did  not 
see  Major  BecktoUh  upon  his  first  arrival. 

I  believe  Major  BechurUh  came  first  to 
the  Coimci]  House,  did  not  he ;  he  came 
first  in  his  plain  clothes,  and  afterwards 
went  to  put  on  his  uniform  P — I  do  not 
know  that. 

Was  he  in  uniform  when  you  saw  him  P 
— I  do  not  recollect.  I  had  never  seen 
Major  Bechmth  before;  and  I  had  not 
any  recollection  as  to  his  dress,  nor  have  I 
any  distinct  recoUection  of  what  occurred 
with  Mi^or  Beckwith,  I  had  better  men- 
tion to  the  Court  that  I  considered  I  was 
present  at  the  interview  between  the  ma- 
gistrates and  Ma^ot  Bockwith ;  but  the  two 
magistrates  who  were  present  with  Major 
Bechwiih  have  no  recollection  of  my  being 
there. 

Speak  from  your  own  recollection;  do 
you  remember  being  present  at  any  inter- 
view between  the  magistrates  and  Major 
BecJcwith  ? — \  think  I  was  present. 

You  remained  at  the  Council  House 
some  time,  I  believe,  that  morning  P — ^I 
remained  there  continually ;  I  did  not  go 
to  bed  the  next  night,  and  I  remained 
there  all  day  and  all  night. 

You  assisted  the  mayor  P — I  assisted 
in  everytlung,  as  far  as  my  ability  would 
allow  me. 

As  you  were  with  the  mayor  all  the  time 
you  have  mentioned,  did  the  mayor,  at 
any  time,  during  the  whole  of  those  days, 
show  anything  like  personal  fear  P — ^Never ; 
on  the  contrarv,  he  had  always  great  self- 
possession,  and  was  always  ready  to  attend, 
and  listen  to  every  proposition  made  to 
him,  and  to  give  his  best  assistance.  I 
was  with  him  the  whole  time,  with  the 
exception  of  the  few  hours  I  have  men- 
tioned ;  it  was  impossible  for  any  man  to 
conduct  himself  with  more  propriety  and 
firmness  than  the  mayor  did— utterly 
impossible. 

Cross-examined  by  Th»  AUomey  Oeneral. 
Yon  were  perfectly  collected   all    the 
time,  I  presume,  so  as  to  be  able  to  make 
those  observations P— I   think   I   was;  I 
have  not  a  dofabt  that  I  was. 
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Perhaps,  with  some  exoeptdon,  at  the 
recmiting  office? — I  was  perfectly  col- 
lected then. 

I  thought  yon  were  all  under  great 
alarm  P — Oh,  yes,  I  was  under  great  alarm, 
but  still  I  was  collected  in  my  mind — ^my 
object  was  to  secore  myself. 

Yon  were  twice,  I  think,  in  the  coarse 
of  the  evening,  at  the  Goloners  office  P — ^I 
was. 

I  ask  you,'  whether  about  six  o'clock, 
Colonel  Brereton  did  not  come  to  the  office 
and  find  the  mayor  and  magistrates  there  P 
— ^I  do  not  know.  I  might  have  gone  to 
the  Post  Office  at  that  time ;  I  said,  in  my 
examination  in  chief,  that  I  was  not  cer- 
tain that  I  was  there  when  Colonel  Brere* 
ton  arriyed,  because  I  was  absent  for  a 
short  time. 

Then  there  may  have  been  conrersation 
between  the  mayor  and  Colonel  Brereton 
which  you  did  not  hear  P — Undoubtedly. 

I  beg  to  ask,  however,  whether  you 
heard  this — ^that  the  mayor  assured  Colonel 
Brereton  that  he  did  not  require  his  pre- 
sence, or,  indeed,  wish  it  to  be  known 
that  he  or  the  mag^trates  were  there  P — 
Never. 

Never,  in  your  hearing  P — ^Never ;  on 
the  contrary,  tne  magistrates  had  sent  for 
him. 

Nor  any  magistrate  in  his  presence  at 
the  time  P — I  never  heard  the  words  at  all. 
Did  you  hear  him  say  that,  under  exist- 
ing circumstances,  he  considered  that 
office  as  a  place  of  safety  P — No,  I  did  not. 
Do  you  remember  Colonel  Brereton  being 
requested  by  the  mayor  to  place  a  sergeant 
outside  the  front  gate  P — I  do  not,  but  I 
remember  seeing  a  sergeant  at  the  front 
gate. 

Did  you  hear  it  said  that  the  sergeant 
was  placed  there  in  order  to  ffive  them 
timelV  notice  of  any  approacn  of  ihe 
mob  r — I  think  you  are  now  speaking  of 
the  first  time  I  went  there  P 

The  Attorney  General:  Yes,  I  amP — I 
did  not. 

Nothing  of  that  sort  passed  in  your 
hearing  P — Nothing. 

Had  not  you  been  at  home  at  Olifbon  in 
the  course  of  the  day  P — ^In  the  course  of 
what  day? 

Sunday  P — I  was  at  home  at  Clifton  on 
Sunday  evening. 

At  what   timeP — ^After  the  separation 
from  the  Palace. 
Not  before  that  P— Not  before  that. 
You  went  home  on  Saturday  night  P — ^I 
went  home  on  Sxmday  morning,  between 
five  and  six  o'clock. 

I  take  for  granted  you  took  some  re- 
freshment and  some  repose  P — ^I  was  very 
tired,  and  I  think  I  went  immediately  to 
bed,  and  I  had  laid  down  about  an  hour, 
when  I  was  called.    The  servant  awoke  me, 


and  said,  ''Sir,  the  mayor  wants  yon 
directly."  I  think,  as  far  as  my  memoij 
serves  me,  that  I  dressed  instantly,  and 
went  away.  I  have  no  recollection  of 
taking  any  refreshment  at  that  time.  I  do 
not  swear  positively  that  I  did  not,  but  I 
have  no  recollection  of  it,  and  I  think  I 
did  not,  from  the  exhausted  state  in  which 
I  afterwards  found  myself. 

When  you  were  at  Colonel  BrereUm*9 
office  the  first  time,  did  you  hear  any- 
thing said  about  getting  an  old  coat  and 
trowsers  P — Never ;  that  will  be  explained 
by-and-by. 

Never  mind  that;  you  did  not  hear  a 
word  about  it  P — ^Not  a  word. 

And  you  saw  nothing  of  the  sort  come 
there,  did  you  P — No,  I  did  not. 

You  did  not  hear  Mr.  Oehome^e  name 
mentioned,  did  youP — ^I  heard  Mr.  0«- 
home^e  name  mentioned. 

Was  it  said  that  a  sergeant  was  to  go  to 
Mr.  Oehome  ? — Not  at  all. 

Do  you  know  whether  one  of  the  ser- 
geante  went  P— I  do  not.  I  know  l^t  a 
messenffer  was  sent  to  Mr.  Oeborne  whilst 
I  was  t£ere ;  I  could  tell  you  what  for. 
•  I  want  only  to  know,  in  addition  to 
what  you  have  stated,  how  long  you  have 
been  acquainted  with  Mr.  Pinney  f — ^I  had 
no  intimacy  with  Mr.  Ptnney  till  he 
entered  the  office  of  mayor. 

How  long  have  you  been  acquainted 
with  him  P — I  have  Known  his  person  for 
many  years.  I  believe  I  have  known  him 
enough  to  speak  to  him,  if  I  met  him  to 
bow  to  him. 

You  never  happened  to  see  him  on 
horseback  P — I  do  not  recollect  to  have 
seen  him.  I  have  turned  it  over  in  my 
mind;  I  am  doubtful  whether  I  did  not 
once  see  him  on  horseback. 

Are  you  doubtful  whether  you  saw  him 
riding  a  high  horse  or  notP— I  do  not 
know;  my  attention  has  been  drawn  to 
that  since  yesterday,  and  I  have  no  recol- 
lection upon  the  subject. 

Since  you  heard  it  in  my  learned  friend's 
speech  P — Since  something  has  occurred  in 
this  case  about  the  mayor *s  ridine.  I  think 
it  appears  so  in  Major  BeckwUhe  evidence. 
Did  not  it  excite  some  surprise  in  you  P 
— ^Not  the  least. 

What  was  doing  at  the  Bishop's  Palace 
at  the  time  you  looked  out  of  the  window 
upon  it  P — ^1  do  not  know  what  was  doing 
in  the  interior  of  the  Palace;  I  merely 
saw  the  soldiers  drawn  round  the  court- 
yard, appearing  to  me  to  encircle  the 
door. 

Did  you  leave  the  office  before  the  mob 
came  into  the  Bishop's  yard  P— Certainly 
we  left  the  office  upon  the  report  of  the 
mob  coming  up;  tnere  was  a  previonB 
part  of  the  mob  which  I  understood  to  be 
m  the  Palace  at  that  time. 
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Had  the  major  and  the  magiatrates  then 
entire  possession  of  the  office  ?  At  the  tune 
jovL  left  it,  was  there  nobody  else  there  P 
—I  believe  the  sergeants  were  there  and 
the  people  belonging  to  the  establishment : 
I  am  certain  Uiat  one  of  them  was,  because 
he  showed  ns  into  a  room. 

Were  there  an j  threats  uttered  against 
the  office  P — ^None. 

Or  against  the  magistrates  at  that  time  ? 
—None. 

Or  against  the  major  at  any  time  P — ^I 
was  not  with  the  magistrates  all  the  time, 
and  therefore  I  comd  not  hear  what  the 
threats  were  against  them  by  other  per- 
sons, but  reports  were  brought  in  fre- 
quently to  the  magistrates  that  their  lives 
were  in  danger,  and  that  they  would  be 
murdered :  that  perpetually  occurred. 

Be-examined  by  Scarlett. 

How  many  persons  do  you  recollect  to 
have  been  at  Colonel  Brereion^s  recruiting 
office  at  the  time  you  mention — ^the  last 
time  P — ^I  am  sure  I  cannot  recollect  what 
number  of  persons;  I  should  think  pro- 
bably there  might  be  eight  or  ten. 

I  ask  you  the  question  with  this  view : 
had  you  any  such  number  as  could  have 
made  head  against  any  mob  that  was 
coming  P — Certainly  not ;  we  wore  totally 
unarmed. 

Do  yon  think,  if  the  mayor  had  mar- 
ahaUed  you  all,  and  you  had  amounted  to 
ten,  yon  could  have  faced  that  mobP — 
Certainly  not 

If  he  had  taken  ten  of  tou  out  of  the 
Test,  wonld  you  have  faced  that  mob  P — 
Cartainlj  not ;  I  would  not  have  been  one 
of  the  ten. 

Seijeant  Ludloio,{a) — Examined  by 
Scarlett, 

I  belieye  you  are  town  clerk  of  the  cor- 
poration of  Bristol  P — I  am. 

How  long  haye  you  been  soP — ^About 
from  fifteen  to  twenty  years.  I  really  can- 
not exactly  say. 

I  believe  by  the  constitution  of  Bristol 
the  town  clerk  must  be  a  barrister  P — He 
must  be.  ~ 

Has  it  been  usual  for  the  town  clerk  to 
act  as  successor  to  the  mayor  at  the  court 
of  quarter  sessions  P — Always,  in  my  re- 
collection. 

In  that  capacity  in  efiPect  the  prisoners 
are  tried  by  you  P — Always. 

The  prisoners  not  tried  for  capital  of- 
fences P— Always. 

Do  you  pass  the  sentence  P — ^I  do. 

On  behalf  of  the  mayor  P— On  behalf  of 
the  Court. 


(a)    This  witness  gave  eyidence  before  the 
eenrt-martial.    Papers  of  Solicitor  of  Treasury, 


We  understand  you  were  at  the  Mansion 
House  in  Bristol  with  the  ma^btrates  on 
the  29th  of  October  when  Sir  Charles 
Wetherell  came  inP — Yes,  I  was.  i  had 
been  at  the  Guildhall  before. 

Scarlett:  I  do  not  propose  to  ask  Mr. 
Serjeant  LucUow  to  go  over  the  same 
ground  that  the  other  witnesses  have  gone 
over  on  both  sides,  but  to  take  bim  to  par- 
ticular facts ;  I  do  not  wish  to  exclude  the 
rest.  Was  there  any  part  of  the  day  when 
the  rioters  appeared  to  become  more  ex- 
asperated and  ofiensiveP — ^I  think  there 
was. 

Do  you  recollect  one  of  the  constables 
having  taken  some  of  them  prisoners,  and 
brought  them  into  the  Mansion  House  P — 
I  do. 

Did  any  question  arise  then,  whether 
they  coula  be  conducted  in  safety  through 
the  mob  to  the  gaol  P — Yes,  there  was  a 
question  agitated. 

In  your  opinion,  from  the  appearances 
you  saw  in  the  Square,  could  tney  have 
been  conducted  by  the  civil  power  to  the 
gaol  P — ^I  thought  not  without  considerable 
struggle  and  attempt  at  rescue.  I  had 
observed  when  the  constables  attempted 
to  take  any  person  into  custody  in  the  act 
of  throwing  a  stone,  there  was  always  an 
attempt  made  to  rescue  him. 

Haa  you  observed  several  attempts  at  a 
rescue  when  the  constables  were  endea- 
vouring to  make  prisoners  ? — ^Yes. 

From  your  obs^ation  of  the  disposition 
and  ^e  appearance  of  the  crowd  in  Queen 
Square,  ma  you  conceive  that  they  were 
disposed  to  favour  the  mob  or  resist  them  P 
— ^idid  not  see  any  attempt  at  resisting 
the  mob  except  b;^  the  constables  who 
went  from  the  Mansion  House  to  discharge 
a  j^rticular  duty. 

jDid  any  debate  arise  about  sending  for 
the  military  to  aid  in  carrying  those  pri- 
soners to  the  gaol  P — I  thought  it  would 
be  a  very  good  opportunity  to  show  the 
troops  without  employing  them  to  act 
against  the  people ;  that  if  they  were  em- 
ployed to  carry  the  prisoners  to  gaol  it 
would  be  a  very  good  opportunity  of  ex- 
hibiting them. 

There  was  a  difference  of  opinion  upon 
that  subject  P — ^Yes ;  Sir  Chartee  Wetherell 
thought  it  desirable  not  to  bring  the  troops 
out  until  the  last  moment. 

His  opinion  prevailed  P — His  opinion, 
of  course,  prevailed. 

You  recollect  the  fact  of  the  mayor 
going  out  to  address  the  mob,  and  read 
the  Siot  ActP — Those  circumstances  took 
place ;  but  I  cannot  speak  so  particularly 
to  the  detail  as  the  other  persons  have 
done. 

Were  you  in  the  Mansion  House  the 
whole  time  P — I  was. 

You  heard  read  a  letter  yesterday  ad- 
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dressed  to  Lord  Meilbowme,  signed  by  the 
mayor,  giving  a  general  account  of  what 
passed  at  the  Mansion  House  P — Yes. 

According  to  the  beat  of  your  reoollec- 
tion,  is  that  a  faithftil  aocoont  of  what 
passed  P — ^I  belieye  I  either  wrote  or  dic- 
tated that  letter  myself ;  of  course  I  did 
not  knowingly  state  anything  untrue. 

Then  it  is  the  truth  P — Every  word  of 
it. 

Excepting  the  date  of  11  instead  of  1 P 
— ^Yes,  that  was  an  accidental  mistake  of 
the  clerk  in  copying  the  letter. 

After  Colonel  Brereton  had  arrived  with 
the  troops,  did  any  conversation  take  place 
between  him  and  the  magistrates  respect- 
ing the  mode  of  using  those  troops  to  clear 
the  streets  P — Yes,  certainly. 

Had  any  of  the  officers  or  troops  been 
brought  in  wounded  P — ^Not  at  the  time 
that  Colonel  Brereton  came  in. 

But  at  the  time  of  this  discussion  P — ^Yes, 
they  had  been. 

State  shortly  what  was  the  discussion 
with  Colonel  Brereton  ? — Colonel  BrereAon 
had  come  to  the  magistratos'  room  at  the 
Mansion  House  before  the  troops  were 
ordered  out,  and  he  then  said  he  should 
wish  to  have  their  authority  to  have  them 
brought  out  when  necessary,  and  that  it 
was  necessary  they  should  then  go  to  their 
quarters,  and  some  arrangement  was  made 
about  having  some  noto  from  the  mayor. 

Some  watchword  P — ^Yes,  I  was  not  a 
party  to  that ;  he  then  retired,  and  I  did 
not  see  him  again  until  after  the  troops 
were  sent  for,  when  the  Mansion  House 
was  in  a  state  of  siege. 

You  represent  it  in  a  state  of  siege  P — 
Yes,  or  rather  in  a  state  of  assault ;  the 
door  was  forced  open,  and  large  pieces  of 
wood  were  sweepmff  alon^  the  nail,  and 
there  was  a  hat-stanl  which  I  saw  struck 
down  by  something  thrown  in. 

Did  you  see  Colonel  Brereton  when  he 
first  arrived  with  the  troops  P — When  I 
first  saw  him  he  was  in  the  arawing-room. 
I  had  seen  the  troops  arrive  and  draw  up 
at  the  door  before  that. 

Then  you  saw  him  in  the  drawing-room  P 
—Yes. 

Where  did  you  see  the  troops  draw  up  P 
— I  was  in  tne  room  over  the  drawing- 
room  ;  we  had  been  in  the  drawing-room, 
and  the  stones  came  in  very  fast  at  the 
window.  I  had  been  talking  to  Sir  Charles 
Wether  ell  about  the  propriety  of  his  going. 
He  resisted  it  a  consiaerable  time,  but  I 
strongly  urged  upon  him  the  necessity  of 
his  going,  and  I  tnen  retired  to  the  room 
over  the  drawing-room,  where  I  saw  what 
took  place  without  being  exposed  to  the 
stones,  and  then  I  saw  the  troops  arrive. 

Did  you  go  down  immediately  P— Yery 
shortly  afterwards. 


Then  you  foimd  Colonel  Brereion  in  the 
room  P — Yes. 

With  the  magistrates  P — ^Yes,  the  mayor 
and  one  or  two  others. 

Be  so  good  as  to  state  what  passed  wilb 
respect  to  the  troops  clearing  the  streets, 
or  firing,  or  the  orders  he  required  P — ^I 
probably  shall  go  into  more  length  than  I 
ought  to  do,  if  I  am  to  make  any  state* 
ment.  I  recollect  Colonel  Brereton  being 
told  that  the  directions  to  him  were  that 
he  was  to  clear  the  streete,  and  get  ih» 
city  quiet  as  soon  as  he  could ;  tbAt  was 
the  substance  of  the  directions  given.  I 
believe  I  gave  him  the  same  directions  in 
the  presence  of  the  ma^tratos. 

Do  you  remember  usmg  any  expression 
to  Colonel  Brereton  of  this  nature,  whether 
he  had  received  any  orders  different  from 
the  magistrates'  orders  ?{a) — ^Yes ;  Colonel 

(a)  The  following  were  Colonel  Breret<Hi'B 
instructions  :— 

"  Horse  Guards, 
Sib,  Oct.  24, 1831. 

I  HAVE  the  commands  of  the  General 
Commanding  in  Chief  to  acquaint  you  that  one 
squadron  of  the  14th  Light  Dragoons  will  arrive 
at  Clifton  by  way  of  Sudbury  on  the  26th  inst., 
and  a  troop  of  the  3rd  Dragoon  Guards  from 
Trowbridge  will  arriye  at  Keynsham  on  the 
25th  inst.,  with  instructions  to  report  their 
arrival  to  you,  and  to  follow  such  orders  as  may 
be  given  by  the  magistrates  of  Bristol.  And  I 
have  to  request  that  you  will  put  yourself  in 
communication  with  the  magistrates,  and  arrange 
with  them  for  the  disposal  of  the  troops  in  the 
event  of  their  services  being  required,  reporting 
to  me  any  movements  that  may  be  made  by  the 
troops  in  quarters. 

J.   W.    GOBDON. 

Colonel  Brereton, 

Inspecting  Field  Officer, 
Bristol." 

— (Papers  of  Solicitor  of  Treasury,  Na  1258.) 

In  the  statement  made  to  the  Conrt-Martial  by 
Colonel  Brereton,  he  said,  with  reference  to  the 
above  letter  from  the  Quartermaster-General, 
«  Under  these  instructions  I  conceived  that  my 
dut^  was  to  see  that  the  troops  were  from  time 
to  tune  disposed  of  according  to  the  magistrates' 
directions,  and  that  they  carried  into  effect  in  a 
proper  manner  whatever  orders  the  magistrates 
might  think  it  right  to  issue.  It  appeared  to 
me  (and  I  retain  the  opinion)  that  under  the 
instructions  communicated  to  me  by  the  Quarter- 
master-General I  was  not  responsible  for  the 
mode  in  which  the  troops  were  employed,  or 
even  authorised  to  employ  them  except  accord- 
ing  to  precise  and  specific  orders  to  be  given  by 
the  magistrates,  and  I  submit  that  I  was  not,  by 
the  language  of  the  Quartermaster^  Gkneral's 
letter,  entrusted  with  anything  like  an  inde- 
pendent command."  *  *  "  I  am  free  to  ad- 
mit that  in  the  course  of  communications  which 
I  held  with  the  magistrates  during  the  night  I 
declined  to  adopt  any  violent  measures  against 
the  mob  without  express  orders,  and  on  one 
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Brenkm  had  gone  into  tlie  BquKre  and  re- 
temed*  and  he  had  stated  that  the  mob 
were  in  rery  good  hnmoor,  aad  that  he 
dionld  be  able  to  get  them  quiet  and 
dispersed  by  merely  riding  the  troops 
aboiii.(a) 

What  was  the  wish  expressed  by  the 
magistrates  P — The  magistrates  wished  to 
haTe  as  much  force  used  as  was  necessary 
to  effect  the  object ;  but  they  had  certainly 
no  desire  to  have  any  unnecessary  force 
used. 

The  Attorney  Oeneral:  What  did  they 
tt^  ? — I  cannot  answer  what  they  said  at 
any  particular  moment,  but  if  you  will 
direct  my  attention  to  it  I  will  answer  it. 

Scarlett :  You  said  that  Colonel  Brere- 
ion  said  the  mob  was  in  good  humour, 
and  that  he  could  walk  his  horses  about, 
and  keep  them  quiet  P — Tes;  I  should 
think  he  said  that  at  least  twenty  times  in 
ihe  course  of  the  eyening,  but  what  parti- 
cular answer  he  gave  at  any  particular 
time  I  cannot  tell. 

Did  any  discussion  arise  about  his  hav- 
ing orders  to  fire  P — ^Yes ;  I  remember,  on 
one  occasion,  two  soldiers  of  the  14th  Dra- 
goons were  brought  in  bleeding,  one  of 
mem  yery  severely ;  he  had  a  severe  cut 
on  the  neck,  and  was  bleeding  very  se- 
yerely.  A  constable  had  been  brought  in 
a  short  time  before,  senseless,  by  a  blow 
he  had  received  upon  his  head,  and  I  saw 
a  number  of  stones  thrown,  and  other  acts 
of  violence,  for  the  whole  conduct  of  the 
mob  was  under  our  eyes,  as  if  we  had  been 
in  the  street ;  and  I  remember  saying  to 
Colonel  Brereton,  **  Do  you  think  that  these 


oecadon  I  was  asked  by  the  town  clerk  whether 
I  was  acting  under  any  private  instructions.  I 
told  him  of  course  that  I  was  not ;  but  I  then, 
and  at  several  other  times  during  the  night,  in- 
formed him  and  the  magistrates  most  distinctly 
that  I  was  ready  to  act  in  any  manner  they 
mifffat  choose  to  point  out,  and  to  obey  any 
orders  which  they  might  choose  to  issue,  pro- 
vided such  oxders  were  explicit." 

(a)  **  Did  Lieutenant-Colonel  Brereton  at  any 
time  of  that  evening  or  night  protest  against  using 
actual  force,  and  if  so  what  plea  did  he  urge  for 
abstaining  from  it  ? — He  did  at  one  time  protest 
agaiBSt  using  force.  I  do  not  recollect  the 
exaet  expressions  of  the  colonel,  but  the  general 
plea  that  he  made  use  of  was  that  they  were  a 
good-humoured  mob;  that  the  troops  could 
either  ride  or  walk  them  down,  or  something  to 
that  effect,  and  that  they  were  lessening  in 
numbers.  I  recollect  the  colonel  coming  m  at 
one  period.  To  show  the  good  temper  of  the 
people,  he  said  that  his  arm  was  tired  in  shaking 
bands  with  the  people.  He  said  in  my  presence, 
'  I  protest  against  using  force  ;  the  responsi- 
Inlity  is  with  you ;  it  is  unnecessary  and  con- 
txaty  to  my  opinion,'  or  words  to  that  effect." 
Bvidenee  of  Qiarles  Pinney  before  the  Court- 
msrtial  on  Lieutenant-Colonel  Brereton.  Papers 
«f  flolieitor  of  Treasury,  No.  1268. 


are  symptoms  of  gpod  humour  on  the  p«rt 
of  the  mob  P  I  think  it  will  be  necessazy 
to  use  some  greater  degree  of  force  than 
has  hitherto  been  used."'  I  do  not  recol- 
lect what  the  terms  of  his  answer  were, 
but  I  recollect  saying  in  answer  to  him, 
'*  I  must  beg  the  favour  of  knowing  whe- 
ther you  have  any  orders  from  the  Secre- 
tary of  State,  or  the  Horse  Guards,  that 
prevent  you  from  obeying  the  orders  of  the 
magistrates  P  because,  if  so,  it  will  mate- 
rially affect  their  arrangements."  He 
said,  "Mv  directions  are  to  obey  the 
orders  of  the  magistrates."(a) 

You  say  he  went  out,  and  came  in, 
several  times  P — Yes. 

Upon  each  occasion  did  he  represent 
that,  in  his  opinion,  the  mob  mi&^ht  be 
subdued  without  violence  ? — ^He  did. 

Now,  I  would  bring  yon  to  a  particular 
point :  do  you  recollect  an  officer  of  the 
Light  Dragoons  coming  to  state  that  the 
mob  had  taken  refuge  in  some  alleys,  and 
some  boats  about  the  quayP  —  Yes,  the 
market  boais. 

And  that  his  troops  were  molested  by 
them;  and  that  it  being  dark,  he  could 
not  find  them,  and  requested  orders  to 
fireP — ^Yes;  I  recollect  an  oflBoer  of  the 
14rth  Dragooons  coming  in  and  saving 
that  he  was  exposed  to  this  attack,  wnioh 
he  could  not  resist ;  that  the  gas  had  been 
cut  off,  and  the  place  was  in  darkness,  and 
he  wanted  authority  to  fire  a  few  ball 
cartridges  to  displace  the  mob. 

Do  you  remember,  about  that  time,  any 
constable  offering,  with  twenty-five  men, 
and  the  aid  of  the  other  military,  to  dis<* 
lodge  those  men  from  the  boa^s  without 
firing  P — I  think  it  was  Mr.  Harford,  a 
gentleman  who  had  acted  as  a  special 
constable.  He  said,  **  If  you  will  let  me 
have  twenty-five  men,  and  the  military, 
I  will  undertake  to  go  and  dislodge  them 


(a)  **  When  you  asked  Colonel  Brereton  if 
he  had  any  instructions  to  prevent  his  acting 
under  the  magistrates'  orders,  did  he  not  say 
that  he  would  obey  any  explicit  orders  which 
they  would  give? — The  only  answer  which  I 
can  recollect  Colonel  Brereton  having  given  was 
what  I  stated  in  my  answer  of  yestei^y,  *  My 
directions  are  to  obey  the  magistrates'  orders.' 
But  Colonel  Brereton  frequently,  in  the  course 
of  the  evening,  said,  that  he  was  ready  to  obey 
the  magistrates'  orders,  but  at  the  same  time  he 
generally  or  always  accompanied  that  with  dis- 
couraging the  use  of  ^orce." 

"  Did  not  Colonel  Brereton  repeatedly  request 
the  magistrates  to  give  explicit  orders  as  to  the 
extent  to  which  they  required  him  to  use  force  ? 
— I  think  I  recollect  that  upon  some  discussion 
taking  place  about  firing,  the  Colonel  said  once 
or  twice,  <  If  I  am  to  fire  I  must  have  an  ex- 
plict  order.'" — Cross-examination  of  Serjeant 
Ludlow.  Shorthand  notes  of  proceedings  in  the 
Court-martial  on  Lieutenant-Colonel  Brereton. 
9  January  1832. 
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out  of  the  boat."  I  think  that  waa  said 
in  answer  to  an  observation  made  by  Mr. 
Alderman  Damd,  to  this  effect,  that  in 
those  market-boats,  it  being  market  eyen- 
ing,  probably  there  were  a  great  many 
people  from  Wales  who  had  oome  to  mar- 
ket, and  that  a  great  many  lives  mi^ht 
be  sacrificed,  and  that  he  should  not  wish 
that  to  be  done,  unless  absolutely  neoes- 
6ary ;  and  I  think  Mr.  Harford  then  pro- 
posed what  I  have  stated. 

^en  the  officer  of  the  Light  Dragoons 
wishing  to  fire,  Mr.  Alderman  Daniel  said 
there  were  many  market-boats  from  Wales, 
and  many  innocent  persons  in  them,  and 
he  should  be  sorry  if  they  were  fired  upon 
unless  it  was  matter  of  absolute  necessity. 
Upon  that  being  stated,  Mr.  Harford  made 
that  answer  ? — ^Yes. 

What  did  Colonel  BrereUm  sayP — He 
had  come  in  in  the  intermediate  time.  I 
do  not  think  he  was  iu  the  room  when  the 
officer  came  in.  He  said,  **  If  you  will 
take  my  advice  you  will  do  no  such 
thing ;  ic  is  getting  late,  and  the  people 
are  getting  tired,  and  it  is  my  belief  they 
will  soon  go  to  their  homes  if  you  will  let 
them  alone  " ;  and  he  added,  either  imme- 
diately, or  in  answer  to  some  intermediate 
observation,  **  I  will  be  answerable  for  the 
peace  of  the  city  during  the  night,  if  you 
will  leave  it  to  me."  1  am  not  certain  as 
to  the  exact  words,  but  it  was  to  that 
effect. 

About  what  time  in  the  evening  might 
this  have  been?— I  should  think  after 
eleven  o'clock  on  Saturday  night.  I  must 
claim  a  little  indulgence  as  to  the  time, 
for  I  did  not  note  the  time. 

Had  there  been  repeated  orders  given 
to  Ck)lonel  Brereton  to  clear  the  streets  P — 
There  had  been. 

And  to  use  any  force  that  might  be  ne- 
cessary to  clear  tbe  streets? — I  do  not 
know  that  that  precise  term  was  used,  but 
something  to  that  effect.  I  had  better  say 
at  once  I  do  not  recollect  the  precise 
words,  and  if  I  do  not  recollect  them  I 
must  give  the  substance ;  if  I  recollect 
them  I  will  give  them  you  at  once. 

Did  Colonel  Brereton  turn  out  to  be 
right? — ^Yes,  he  certainly  did.  No  fur- 
ther complaint  took  place,  the  officer  went 
away,  and  some  time  afterwards  one  of 
l^e  magistrates  went  out,  and  came  back 
and  said  it  was  all  very  quiet,  and  after 
staying  at  the  Mansion  House  till  near 
one  o'clock,  I  went  home. 

As  far  as  you  can  judge,  looking  out  of 
the  Mansion  House  windows,  how  many 
persons  may  have  been  assembled :  1 
mean  the  mass  of  the  multitude,  not  the 
persons  throwing  stones? — ^I  should  say, 
during  some  part  of  the  evening  many 
hundreds,  and,  indeed,  some  part  of  the 
evening  many  thousands,  if  you  take  in 


all  those  in  the  square.  The  effeot  of  the 
Dragoons  going  about  the  Sauare  was, 
that  the  people  got  outside  of  the  road, 
and  went  inside  the  rails,  or  inside  the 
courts  of  the  houses ;  and  I  know  one  of 
the  complaints  made  to  Colonel  Brereton 
was,  that  the  moment  the  horses  had 
passed  by,  the  people  resumed  the  old 
position,  and  resumed  their  oocupation  of 
throwing  stones ;  but  that  was  got  rid  of, 
and  the  town  was  in  a  state  of  quiet  by 
half-past  twelve  o'clock.  I  went  through 
several  of  the  streets  with  Alderman 
Savage,  in  our  way  out  of  town.  We  live 
on  the  same  side  of  the  country,  and  we 
passed  through  without  any  interruption. 

You  live  at  Clifton  ? — About  two  miles 
from  Bristol,  on  the  some  side  of  the 
country  where  Alderman  Savage  lives. 

Had  you  a  hor«e  in  the  town? — Tes, 
I  had,  but  I  went  home  in  Alderman 
Savage's  carriage,  and  left  my  horse 
there. 

What  time  did  you  return  on  Sunday 
morning  ?— About  ten  o'clock,  I  tiiink, 
intending  to  go  to  church  with  the  mayor, 
as  I  had  promised.  He  said  he  would  so 
at  all  events,  and  I  then  said  I  would  do 
so  too. 

At  that  time  it  had  been  agreed  that 
the  gaol  delivery  should  be  postponed  ?-» 
Yes,  that  was  necessary,  as  Sir  Charlee 
Wetherell  had  gone  out  of  the  town. 

Did  you  go  to  church  with  the  mayor? 
— ^No,  I  did  not. 

Did  you  find  him  ?— I  found  him  at  the 
Guildhall  when  I  went  in.  I  had  seen  a 
great  deal  before  I  got  there.  I  had  been 
to  College  Qreen,  and  seen  the  troops 
retreating  to  their  quarters. 

You  had  to  pass  through  College  •Green 
to  get  to  the  Guildhall  ?— I  had. 

And  then  you  saw  the  14th  Liffht  Dra- 
goons retreating  to  their  quarters? — Yes. 

What  was  occurring  at  that  time? — ^Ab 
I  was  walking  on  the  Park  Street  side  of 
St.  Augustine's  church  I  saw  a  consider- 
able mob  of  people  running  in  the  direc- 
tion from  Queen  Square,  on  the  opposite 
side  of  the  river  to  which  I  waa.  I  did 
not  know  what  the  running  was  about, 
but  as  I  got  near  St.  Augustine's  church 
the  14th  Dragoons  trotted  up  to  me,  and 
I  saw  they  were  followed  by  a  number  of 
people  throwing  stones,  and  I  crossed  over 
to  the  church  side  of  the  green.  I  then 
saw  the  Dragoons  trot  by  me,  and  I  saw 
shots  fired  by  them,  and  one  of  the  shots 
struck  the  church  close  by  me. 

You  did  see  the  14th  Dragoons  trotting 
apparently  to  their  (juarters,  and  the  mob 
following  them,  pelting  them  with  stones  P 
— ^Yes,  which  they  continued  to  do  not- 
withstanding their  firing,  and  they  fol- 
lowed them  to  their  stables. 

Where  were  their  stables  ?«-At  Fkher 
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and  2^V«  repositories,  just  on  the  Park 
Street  side  of  the  green,  which  was  in  the 
direction  I  was  ooming  from. 
Did  they  go  jiast  you  P — ^Ye?, 
And  the  mob  followed  them  P — ^Yes,  they 
did.  ^ 

Did  yon,  in  the  way  to  the  Mansion 
House,  observe  any  indication  of  the  feel- 
ings of  the  people  respecting  Sir  Oharles 
WetkereU ;  do  yon  remember  seeing  any 
knot  of  persons  that  yon  had  any  oonrer- 
Gstion  with? — That  was  when  I  was  get- 
ting off  my  horse ;  the  time  that  happened 
was  before  I  got  into  the  town.  I  saw  four 
or  fiye  persons  talking  together.  I  do  not 
know  how  I  got  into  conyersation  with 
them,  bnt  they  said  there  was  murder 
oommitted  in  the  town,  and  that  it  was 
by  the  firing  of  the  soldiers.  They  said 
it  was  a  great  shame  for  Sir  Gharlea 
We&ereU  to  be  brought  into  the  town, 
laaid,  '*!  do  not  know  why  you  should 
qoarrel  with  Sir  Charleg  WeihereU;  he  has 
as  much  a  right  to  have  his  opinions  as 
you  to  have  vours." 

Was  anything  said  about  yourself? — 
They  said,  "  Ton  had  better  take  care  of 
yoBrself ;  you  are  as  bad  as  he  is."  I  said, 
"How  do  you  know  who  I  amP"  They 
laid,  "  We  saw  you  in  the  Guildhall  back- 
ing him  up,"  or  something  of  that  kind. 

xou  had  been  in  the  Quildhall  with 
him  P— Tes,  and  I  said  I  was  there  in  the 

discharge  of  my  duty,  or  that 

You  went  to  the  Guildhall  and  found 
^  mayor  Uiere  P— I  did. 

Bid  you  make  any  long  stay  at  the 
OnfldhallP— Yes. 

Did  you  go  to  church  that  day  P — I  went 
into  the  cathedral  before  I  went  to  the 
Guildhall,  and  I  had  some  conyersation 
with  some  of  the  gentlemen  in  the  city, 
and  requested  them  to  get  the  people  to- 
gether, and  call  meetinffs,  and  get  the 
people  out ;  and  I  saw  tne  bishop  there, 
in  his  way  to  the  service  in  the  morning. 
What  did  you  find  the  mayor  and  alder- 
men engaged  in  when  you  got  to  the  Guild- 
hall p—l  found  the  mayor  sitting  at  the 
head  of  the  table,  and  the  magistrates 
sitting  round  him,  writing  letters,  and 
domg  one  thing  amd  another,  and  soon 
after  Colonel  BrereUm  came  in. 

Just  relate  shortly  what  passed  P  — 
Oolonel  Brereton  came  in  and  said,  "I 
want  permission  to  send  the  14th  Dragoons 
out  of  the  town."  I  started  up  rather  in- 
temperately,  or  rather  with  surprise,  and 
probably  made  some  exclamation.  He 
said,  *'They  have  killed  a  man  in  the 
ni^;  the  people  are  so  exasperated  thev 
most  not  stay  in  the  town."  He  said, 
"I  want  the  magistrates'  authority  to 
send  them  away."  I  said,  "  You  cannot 
have  tlMt  anthorit]^,  sir ;  it  is  impossible." 
Did  anydisonsnon  arise  between  him 

o    61686. 


and  the  magistrates  upon  that  subject  P — 
Yes,  certainly,  and  about  the  horses  being 
very  much  tired  and  the  men  too;  and 
Captain  Warringian,  I  believe,  was  brought 
ill  to  certify  to  the  disabled  state  of  the 
men  and  the  horses. 

Of  the  14th  Dragoons  P — Yes.  I  under- 
stood the  statement  of  Captain  Warrington 
to  apply  to  all  the  troops ;  but  that  was 
the  reason  assigned  as  to  the  14th.  I  said 
to  Colonel  Brereion  if  he  did  that  he  must 
do  it  on  his  own  single  responsibility; 
that  the  magistrates  would  not  divide  it 
or  share  it  with  him;  in  the  strongest 
language  I  could  use. 

What  j^ou  said  was  in  concurrence  with 
the  magistrates,  though  you  spoke  for 
themP  —  Yes,  no  doubt,  and  Colonel 
Brereton  was  aware  of  it.  I  had  been 
introduced  to  him  the  day  before,  and  I 
had  had  frequent  communications  with 
him;  the  magistrates  expressed  them- 
selves to  the  same  effect  upon  the  spot 
at  the  time,  and  Colonel  Brereton  could 
have  no  doubt  that  if  the  removal  of  those 
troops  did  take  place  it  must  be  upon  his 
own  single  responsibility. 

Did  he  say  he  must  remove  them  P«-He 
did.  He  used  arguments.  He  said,  '*  If 
you  will  believe  me,  the  situation  of  the 
troope  is  such  they  cannot  act,  they  must 
have  some  rest,  and  the  most  judicious 
thing  is  to  think  of  some  quarters  at  no 
great  distance  from  the  town,  where  they 
can  go  and  refresh  themselves ;"  and  1 
reoolkct,  in  the  course  of  the  discussion 
several  fdaoes  were  mentioned,  and  during 
that  discussidn  and  mentioning  of  places^ 
the  magistrates  said,  "  We  will  not  em- 
barrass you  if  we  cannot  assist  you ;  we 
will  point  out  any  place  we  think  proper; 
but  you  must  recollect  we  do  not  take  any 
responsibility  upon  ourselves." 

Did  the  magistrates  point  out  places  P — 
Yes,  but  Keynsham  was  not  mentioned ; 
Brislington  and  Bedland  were  mentioi;ied 
certainly,  but  not  Keynsham. 

Did  you  know  at  that  time  the  magis- 
trates had  been  issuing  orders  to  be  cir- 
culated among  the  parishes,  darine  divine 
service,  at  the  churches  and  so  on  P — Yes, 
as  soon  as  I  came  in  they  told  me  what 
they  had  been  doing ;  they  told  me  they 
had  been  trying  to  get  the  people  toge^er 
in  every  way  that  wey  could,  and  I  know 
that  some  of  them  very  shortly  after  that 
were  assembled  in  the  Guildhall,  and  I 
was  called  upon  to  go  out  and  speak  to 
them. 

How  many  of  them  do  you  think  were 
assembled  P — ^I  am  a  very  bad  one  to  speak 
to  numbers,  but  with  reference  to  my  own 
ideas  without  referring  to  what  anybody 
else  has  said,  they  must  have  been  rather 
under  than  over  a  hundred,  and  when  they 
asked  me  what  they  should  do  I  said^  "X 
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think  the  besfc  thing  yon  can  do  is  to  go 
home  and  increase  yonr  numbers." 

At  the  meeting,  at  three  o'clock,  was 
there  any  such  nmnber  of  persons  as- 
sembled as  in  your  judgment  could  have 
been  of  any  use  to  the  mayor  in  keeping 
the  peace  P— In  my  judgment,  certainly 
not. 

Among  those  assembled,  did  you  find 
any  disposition  to  act  without  tne  mili- 
tary P— Certainly  not.  I  found  a  com- 
plamt  at  the  first  meeting  that  the  mili- 
tary had  not  been  called  out  and  fired 
upon  the  mob  the  night  before ;  and  the 
gentlemen  were  rather  an^^  that  the 
magistrates  had  not  acted  with  what  they 
called  more  vigour  the  night  before. 

"Was  it  made  known  by  you,  or  any  of 
the  gentlemen,  or  the  magistrates,  that 
the  14th  Light  Dragoons  had  been  with- 
drawn P — Certainly  not,  at  that  time. 

Did  you  think  it  safe  to  promulgate  it 
at  that  time  P — I  did  not,  for  one.  I  should 
have  been  very  sorry  for  the  population  of 
Bristol  to  have  been  informed  that  the 
magistrates  were  left  without  the  full  de- 
fence of  the  troops.  That  was  my  im- 
pression at  the  time ;  I  might  have  been 
wrong. 

Did  any  magistrate  in  yonr  hearing 
communicate  itP — ^Not  in  my  hearing,  at 
that  time;  not  until  an  application  was 
made  about  the  Bridewell,^-— 

Fabke,  J. :  Stop  a  moment. 

Scarlett :  Will  you  have  the  goodness  to 
confine  yourself  to  one  particular  time; 
let  me  take  the  place  that  you  sometimes 
do  hereP — (The  witness:)  I  know  I  am  a 
very  bad  witness ;  I  always  said  I  should 
be ;  but  this  is  my  first  appearance. 

Scarlett:  This  is  your  first  appearance 
in  that  character  P  Y  on  say  you  addressed 
the  other  persons,  and  said,  **  Well,  gen- 
tlemen, the  best  thing  you  can  do  is  to  go 
back  to  your  difierent  parishes,  and  bring 
as  many  of  your  neighbours  as  you  can, 
at  three  o'clock  P"— Yes.  I  did. 

Did  you  remain  at  the  Guildhall  with 
the  magistrates  P— I  might  have  gone  out 
ten  minutes,  or  a  quarter  of  an  hour,  but 
I  was  there  substantially  all  the  day ;  I 
was  not  out  more  than  five  or  ten  minutes 
at  a  time  at  the  most. 

We  have  heard  of  the  great  door  of  the 
Guildhall  being  closed;  was  it  usual  to 
have  those  doors  open  except  when  the 
magistrates  were  there  upon  the  usual 
busmesB  P  —  I  cannot  speak  to  that ;  I 
have  only  been  in  the  habit  of  being  there 
when  upon  duty,  but  I  know  there  is  a 
side  door  where  people  usually  enter  when 
the  great  doors  are  not  open  and  even 
when  they  sre,  people  often  go  to  the 
stairs  of  tiie  Guildhall  Chamber. 

It  is  an  entrance  that  is  knowP — I 
always  go  that  way  at  the  sessions,  and  I 


always  find  a  great   number   of  people 
going  that  way  too. 

Between  the  time  that  you  had  stated  to 
the  gentleman  your  wish  that  they  should 
assemble  at  three  o'clock,  did  anv  intelli- 
gence come  about  the  Bridewell  P — Cer- 
tainly ;  I  think  while  I  was  talking  to 
them  in  the  outer  hall,  some  intelligence 
was  brought  that  the  mob  were  proceeding 
to  the  Bridewell ;  I  heard  some  stones  or 
blows  against  the  door  of  the  Guildhall, 
as  the  mob  were  said  to  be  going  by. 

About  what  time  was  thatP — I  cannot 
fix  the  time,  I  should  think  about  one 
o'clock. 

Was  that  the  time  put  b^  mistake  as 
eleven  P — ^Yes,  that  was  the  time. 

Do  you  recollect  the  circumstance  of 
the  mayor  going  with  Mr.  Burgee  to  retire 
for  half  an  hourP — ^I  did  not ;  I  know  he 
was  absent  for  a  short  time;  I  did  not 
know  that  he  was  gone  to  the  "  White 
Lion  " ;  I  do  not  mean  to  say  that  he  was 
concealed,  by  my  not  knowing  where  he 
was.  but  I  did  not  know  that  he  was  gone 
to  the  "White  Lion." 

After  the  communication  was  brought 
respecting  the  Bridewell,  was  Colonel 
Brereton  there  in  the  Court  P  He  was 
there  upon  the  second  meeting  at  the 
Guildhall  at  half-past  three;  I  do  not 
recollect  Colonel  Brereton  being  there  at 
the  time  the  first  meeting  was  held. 

After  the  intelligence  came  that  the 
mob  were  going  to  the  Bridewell,  do  you 
remember  any  proposition  made  to  Colonel 
Brereton  to  send  troops  there  P — Yes,  I 
do;  that  was  when  the  citizens  were 
assembled  the  second  time. 

That  was  at  three  o'clock  P — Yes. 

Had  the  mob  efiected  their  obiectP— I 
do  not  know  that.  I  know  when  the 
application  came  to  us  about  Bridewell, 
we  had  not  a  particle  of  force  we  could 
get  there  with — ^that  I  know  perfectly 
well. 

I  want  to  come  to  that  subject — what 
proposition  was  made  about  troops  to 
Colonel  Brereton  as  to  Bridewell  P — The 
proposition  to  Colonel  Brereton,  about 
the  Bridewell,  according  to  the  best  of  my 
recollection,  was,  upon  some  obervation 
being  made  by  some  of  the  persons, 
whether  they  were  to  have  the  troops  or 
not,  some  attempt  was  made  to  get  the 
people  to  go  to  the  Bridewell — something 
was  said  to  me,  or  somebody,  about  going 
to  the  Bridewell.  The  Bridewell  was 
under  attack  at  this  time,  and  at  this 
time,  when  we  were  endeavouring  to  keep  ' 
the  people  in  good  humour,  Mr,  Cooke 
said,  *' Are  we  to  have  the  assistanoe  of 
the  military  P" 

I  shall  come  to  that  in  due  time ;  was 
anything  said  to  Colonel  Brereton  about 
furnishing  him  with  other  horses  P— -My 
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dilBoalty  is  from  not  knowing  the  precise 
time. 

Nerer  mind  the  time ;  we  will  stick  to 
ihesabject:  was  any  suggestion  made  to 
him  about  horses  P — ^I  do  not  recollect  the 
time  when  that  was  said  to  him,  abont 
sending  for  horses. 

Do  yon  recollect  any  proposition  made 
to  him  as  to  obtaining  fresh  horses  F — 
Tes,  sereral  times  in  the  course  of  the 
day,  but  I  cannot  recollect  the  time. 

We  will  forset  the  time;  there  was  a 
proposition  made  to  get  him  fresh  horses, 
sereral  times  P— Yes. 

What  did  he  sar  P — One  time  he  said,  it 
wss  of  no  use  to  think  of  putting  dragoons 
apon  untrained  horses. 

Was  any  proposition  made  to  him,  if 
lis  horses  were  fatigued,  to  go  with 
dismounted  troops  P— Yes,  that  was  the 
Teiy  proposition  I  made  to  him ;  knowing 
ihat  they  would  be  more  useful  at  the 
Bridewell,  I  said,  "  If  the  horses  are  tired, 
you  can  surely  let  us  have  the  troops.'* 

Was  that  made  as  to  the  Bridewell  P — 
Tes,  it  was. 

What  answer  did  he  make  P — I  do  not 
recollect  the  exact  words,  but  the  sub- 
stance was  a  refusal. 

How  many  gentlemen,  to  the  best  of 
your  obserration,  attended  at  this  pro- 
posed meeting,  at  three  o*clock,  when  they 
were  to  bring  greater  numbers  P — I  know 
different  people  have  said  different  num- 
bers. There  may  have  been  more  or  fewer ; 
there  may  have  oeen  70  or  80.  I  should 
flay  30  or  40;  they  were  not,  certainly, 
filling  the  area  of  the  hall.  What  number 
there  may  have  been  in  the  passage  I  do 
not  know ;  but,  as  far  as  a  bird's  eye  view 
enable  one  to  speak  of  the  hall,  I  should 
•ay,  nothing  like  a  hundred ;  but  I  may 
be  very  wrong. 

Was  there  any  discussion  with  Colonel 
BrereUnk  about  sending  him  back  for  the 
Uth  Light  Dragoons  P— There  was. 

What  was  it  P— That  occurred  upon  what 
I  have  just  introduced.  Some  of  the  people 
were  asking  for  one  thing,  and  some  for 
another,  and  I  gave  the  best  answer  I 
oonld;  and  at  last  Mr.  Cooke  said,  *'  Sir,  I 
irant  to  know,  are  we  to  have  the  assist- 
ance of  the  troops  P  because,  if  we  are,  I 
am  very  willing  to  do  anvthing  to  assist ; 
if  not,  I  and  my  sons  will  go  home,  and 
have  no  more  to  do  with  it,"  or  words  to 
that  effect;  and,  I  think,  he  mentioned 
Bomething  of  his  experience  of  Bristol 
mobs  upon  former  occasions  as  a  reason 
for  what  he  was  then  saying. 

Was  Colonel  Brereton  there  about  that 
timeP — I  do  not  think  he  was  at  that 
time;  he  came  there  about  that  time,  or 
▼«ry  soon  afterwards. 

Did  the  magistrates  receive  him  in  a 
private  room  P — ^I  do  not  recollect  that ;  I 
was  in  the  hall,  and  if  he  went  into  the 


magistrates,  in    their    private    room,    it 
must  have  been  when  I  was  in  the  hall. 

Did  you  hear  any  discussion  between 
Colonel  Brereton  and  the  magistrates  in 
the  hall  as  to  bring^g  back  the  14th 
Light  Dragoons  P — I  did,  and  took  a  part 
in  it  myself. 

Was  he  desired  to  bring  them  back  P — 
Yes,  he  was,  in  the  strongest  words  I 
could  make  use  of  at  tbo  time.  I  think  I 
said,  '*  I  demand  and  require  you,  on  the 
part  of  the  magistrates  of  Bristol,  that 
you  will  immediately  briuff  all  your  troops 
into  immediate  service ;  bring  the  14tn, 
as  well  as  the  others ;"  or  something  to 
that  effect. 

Did  he  refuse  P~He  said  their  lives 
would  be  sacrificed.  I  certainly  did  ask, 
I  do  not  recollect  in  what  terms,  but  I  did 
ask  him  a  question,  i-atber  implying  that 
that  was  not  the  answer  I  expected  to 
h  ive  from  an  officer  in  the  army.  He  said, 
*  lAildiers' lives  are  not  to  be  sacrificed, 
any  raore  than  any  other  persons*  lives, 
unncuhsarily." 

Ann  i  boi  vfj  lio  added  **  I  will  sacrifice 
my  own,  and  thcirn  (•>>.  if  the  occasion 
calls  for  it  P"— Not  at  that  time.  I  said, 
"God  forbid  that  they  should,  but  the 
Secretary  of  State,  or  the  Government, 
have  sent  you  down  for  the  protection  of 
the  citizens  of  Bristol,  and  1  think  they 
have  a  right  to  have  your  services." 

Was  this  said  in  the  presence  of  the 
gentlemen  in  the  hall  P— Yes,  in  the  pre- 
sence of  many  gentlemen  attending,  no 
doubt;  I  think  Colonel  Brereton  added, 
about  that  time,  the  words  you  were  going 
to  say,  "  That  he  should  not  mind  risking 
his  own  life  to  do  any  good ;"  and  I  now 
think  he  was  sincere  in  it.  I  had  my 
doubts  at  that  time,  but  I  should  not  do 
him  justice  if  I  did  not  say  so.  Many 
people  said  he  was  a  traitor  or  a  coward  ; 
and  at  that  time  I  was  inclined  to  vield  a 
little  to  that  opinion,  but  I  think  that 
opinion  did  him  injustice.  I  think  he 
intended  to  act  properly,  and  meant 
honestly.  I  think  it  due  to  his  memory  to 
say  so ;  I  think  he  intended  to  gain  time, 
and  thought  he  Should  be  better  able  to 
cope  with  the  mob  when  reinforced. 

Did  the  gentlemen  who  were  there 
attending,  or  any  of  them,  show  any 
disposition  to  act  without  the  military 
coming  forward  to  assist  them  P— I  should 
say,  not  the  slightest ;  some  of  them  said, 
'*is  all  the  mercy  to  be  shown  to  the 
mobP"  Some  of  them  said,  **  We  are  to 
be  sacrificed  if  we  cannot  have  the  troops ;" 
some  of  them  said  one  thing  and  some 
another,  and  they  were  going  away,  and  I 
then  said,  what  Mr.  B>ey7wld8{a)  stated  the 
other  day,  **  I  hope  some  of  you  will  stay 
by  the  magistrates!"    There  were  only 


(a)  See  above,  p.  135. 
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two  or  three  left,  and  there  were  threats 
communicated  to  ns  that  the  mob  were 
coming  to  the  Graildhall. 

Were  there  any  constables  who  had 
been  sworn  in  near  the  Gnildhall  P — ^Yes, 
I  saw  some  of  them,  and  spoke  to  them, 
and  some  of  them  said,  they  had  had  hard 
work  the  day  before,  bnt  they  did  not 
seem  inclined  to  stay,  though  many  of 
them  were  respectable  men,  with  whom  I 
had  that  communication. 

Did  those  transactions  you  have  given 
an  account  of,  last  some  time  after  three 
o'clock? — They  lasted  some  time,  but  I 
do  not  know  the  time. 

Did  any  of  the  gentlemen  appear  dis- 
posed to  stay  when  you  exhortea  them  to 
BtayP — ^Most  of  them  went  away — I  think 
Mr.  Beynolds  said  there  was  only  two  or 
three  left,  and  I  think  he  was  right ;  there 
was  almost  a  clearance  of  the  hall.  I  then 
asked  a  military  friend  of  mine,  where 
would  be  the  best  place  for  the  magistrates 
to  make  a  stand,  m  the  Guildhall  or  the 
Council  House.  I  expected  every  moment 
that  they  would  be  attacked ;  and  he  said, 
''Certainly,  the  Council  House,  for  you 
have  a  double  front  there," 

That  gentleman  was  Captain  Gooke{a)? 
—It  was. 

Was  it  in  consequence  of  that,  the  pro- 
position was  made  to  adjourn  to  the 
Council  House P— Yes;  and  I  said,  "If 
tiie  soldiers  leave  us,  do  not  let  us  desert 
each  other;  if  there  is  an  attack  made  on 
the  Council  House  let  us  stand  by  each 
other  as  long  as  we  can ;  "  and  there  we 
took  up  what  military  men  call  a  position. 

Do  you  remember  using  the  expression, 
* '  It  is  nigh  time  to  take  care  of  ourselves  "P 
— I  do  not  recollect  using  it,  but  I  have 
no  doubt  that  I  did  use  it,  as  Mr.  Boberts 
has  stated  it,(&)  who  is  a  respectable  man. 
But  I  used  it  meaning  thereby  that  it 
would  be  best  to  determine  upon  a  local 
spot  at  which  the  magistrates  could  best 
make  a  stand,  and  that,  as  Mr.  Roberts 
teUs  me,  was  the  impression  upon  his 
mind  of  the  meaning,  and  that  it  was 
communicated  by  him  to  the  gentlemen 
who  took  his  examination. 

Ths  Attorney  General:  That  is  a  veiy 
irregular  statement. 

(WitnsBS:)  1  do  not  know  that  is  irre- 
gtdar. 

The  Attom&y  General:  Then  I  must 
appeiJ  to  the  Cfourt. 

Pabub,  J. :  It  is  very  irregular. — {Wit* 
nets :)  I  am  very  sorry. 

Scarlett :  Did  the  magistrates  eo  to  the 
Council  House  P— Yes,  they  did,  and  I 
went  with  them. 

Was  the  whole  party  of  the  magistrates 
assembled  P  —  I  cannot   say   that  every 

(a)  See  below,  p.  414. 
^hj  See  above,  p.  166. 


individoal  magistrate  was  there,  but  they 
were  in  and  out. 

Did  you  adjourn  there  upon  an  idea  that 
an  attack  would  be  made  upon  the  Council 
House  P — Yes. 

The  muniments  of  the  corporation  are 
kept  there  P — ^Yes. 

Were  directions  given  to  secnre  them  ? 
—Yes ;  I  do  not  know  whether  it  was  at 
that  time,  but  there  were  in  the  course  of 
the  afternoon,  and  I  saw  the  chamberlain 
engaged  in  getting  them  away. 

MfScing  all  allowances  for  the  impossi- 
bility of  being  perfect  as  to  time,  I  would 
still  ask,  to  the  best  of  your  belief  at  what 
time  might  it  be  that  you  retired  to  the 
Council  House  P — I  should  think  four 
o'clock  would  be  nearer  than  any  other 
hour, — from  three  to  four. 

Was  the  mayor  with  you  P— Yes,  cer- 
tainly. 

Do  you  recollect  tSterjon  had  been  some 
time  at  the  Council  House  any  rumour 
coming  of  the  mob  intending  to  attack  the 
ships  in  the  quays  P — ^Yes ;  but  before  that 
took  place,  I  recollect  at  the  Guildhall 
intelligence  coming  that  the  mob  were 
coming  to  attack  the  gaol.  I  do  not  know 
much  about  it,  but  the  little  I  do  know  is 
quite  at  your  service. 

A  rumour  came  about  the  gaol  P — Yes. 

Did  any  of  the  magistrates  goP — ^Yes, 
Mr.  Alderman  Abraham  Hilhouse  and  Mt» 
Alderman  Savage, 

LiTTLEDALE,  J. :  That  has  already  been 
proved ;  is  it  necessaiy  to  prove  it  A-gftin  ? 

Scarlett:  I  do  not  know  that  it  is.  When 
the  news  came  about  the  gaol,  had  you  any 
means  in  your  judgment  of  effectually 
protecting  the  gaol  P— No ;  Mr.  Alderman 
Mdhouee  and  Mr.  Alderman  Savage  went 
to  see  what  they  could  do. 

How  many  went  with  them  P-^1  cannot 
say. 

Did  any  go  P— Yes ;  but  a  very  few  out 
of  the  place  where  we  were. 

You  did  not  go  towards  the  gaol  P— No» 
I  did  not. 

After  you  were  gone  to  the  Council 
House,  did  some  rumour  come  of  the  mob 
going  to  fire  the  ships  in  the  quays  P — 
Yes,  persons  came  in  with  different  com- 
munications all  day  long. 

I  only  asked  about  one ;  do  you  recollect 
Mr.  Aldermon  Fripp  and  Mr.  Alderman 
Daniel  going  out  to  ffo  to  Colonel  Brere- 
tovCs  f-3[  do  not  recollect  that  myself. 

Do  you  recollect  you  and  the  mayor 
going  P — ^Yes,  I  da 

For  what  purpose  did  you  go  to  Colonel 
Brereton's  .^— That  I  cannot  tell  you  very 
well,  but  it  was  in  consequence  of  that 
communication  that  the  people  were  going 
to  fire  the  ships  in  the  docks,— we  were 
going  down  to  see  what  Colonel  BrereUm 
oould  say  or  do  for  us. 

When  you  went  with   tiie  mayor   to 
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Colonel  BrereUm's^  did  anybody  go  with 
^on  ? — ^I  have  no  reoollection  of  any  other 
person. 

Whom  did  you  find  at  the  house  P  Did 
you  find  Mr.  Alderman  Fripp  there  P — ^Mr. 
Alderman  Frvj^  was  oertainly  there. 

And  Mr.  Alderman  D<miel  ? — ^I  think  I 
heard  that  Mr.  Alderman  Danid  was  gone 
to  Mr.  Osbame's, 

Was  it  raining  at  that  time  P — ^I  was 
perfectljT  wet  through. 

That  is  an  indirect  answer  to  the  ques- 
tion,— ^you  might  have  been  wet  through 
from  other  causes  P — ^I  was  quite  wet 
tiirong^  from  a  very  heavy  rain. 

Was  the  mayor  wet  through  P — He  was 
very  wet  also. 

Did  you  find  Mr.  Surges  there  P — We 
were  wet  through,  having  no  umbrellas — 
we  had  heard  that  umbrellas  were  not 
allowed  to  be  carried ;  we  heard  that  any 
person  who  had  an  umbrella,  had  it  taken 
froni  him,  or  was  knocked  down. 

Did  you  find  Mr.  Surges  there  P— I  do 
not  think  he  was  there  when  I  first  went  in. 

Do  you  recollect  the  circumstance  of  a 
letter  being  written  to  Lord  Melbourne  .^•— 
I  recollect  the  circumstance  of  a  letter 
being  written,  but  I  do  not  know  anything 
about  it ;  I  wrote  a  note  myself,  which  the 
eergeant  has  spoken  of.  (a) 

Never  mind  that.  Did  you  commit  the 
great  offence  of  sending  for  a  great  coat 
and  pantaloons  P — ^Yes,  I  did. 

Did  you  send  for  it  to  wrap  up  the  mayor 
in?— I  thought  of  myself,  and  not  the 
mayor,  at  that  time ;  but  I  beg  to  say 
that  I  did  not  do  it  to  conceal  myself,  but 
to  get  dry  clothes  for  wet  ones. 

Was  Mr.  0sbome*8  close  by  P— Yes ;  but 
before  the  man  came  back  I  altered  my 
mind,  and  went  to  Mr.  Osborne^ s,  and  put 
on  dry  clothes  and  stockings  there. 

You  left  the  mayor  and  magistrates  at 
Colonel  Brereton's  F-^YeB  I  and  at  Mr. 
OAome's  I  found  Mr.  Alderman  Daniel, 
where  I  had  a  mutton  chop,  and  a  glass 
of  wine  and  water. 

I  am  very  clad  you  had  that  refresh- 
ment; but  did  you  go  back  to  Colonel 
Brereion's  ? — ^Yes. 

Did  you  find  the  mayor  there  P— Yes.  I 
went  back  with  Mr.  Alderman  Daniel,  and 
there  we  found  the  mayor,  and  some  other 
mMBtrates,  who  had  in  the  meantime 
arrived. 

How  long  did  you  stay  P— We  stayed 
there  some  time ;  I  do  not  know  how  long 
I  am  sure. 

Did  you  go  away  together  P — Yes,  I 
went  with  the  mayor  to  the  Council  House. 

During  all  the  time  you  were  there  with 
the  mayor,  during  all  the  first  time  and 
the  time  you  were  there  upon  your  return 


(a)  See  aboTe,  p.  219. 


firom  Mr.  Osborne's,  was  there  any  expres- 
sion of  fear  used  by  anybody,  or  any  in- 
quiry as  to  any  means  of  escaping  made 
from  the  sergeant  P — ^Not  to  my  knowledge, 
certainly. 

Or  was  there  the  least  personal  fear,  or 
cause  of  personal  fear,  at  that  time  at  that 

S articular  spot  P — No ;  the  mob  were  un- 
erstood  at  that  time  to  be  at  Lawford's 
Grate,  in  the  county  of  G-loucester. 

Bristol  was,  at  that  time,  relieved  from 
them  P— Yes,  it  was. 

You  returned  with  the  mayor  to  tbe 
Council  House  P — ^I  did.  I  think  before 
I  went  something  was  said  about  the 
Bishop's  Palace,  and  Colonel  Brereion  said 
he  should  order  the  troops  ofi"  there. 

Do  you  know  why  that  was? — "No,  I  do 
not;  I  was  in  two  different  rooms  at 
Colonel  Brereton's ;  I  mention  that  to  ac- 
count for  anything  being  said  while  I  was 
aTmr.  I  recollect  Colonel  Br&reton  said, 
"  We  must  not  rest  any  longer ;  we  must 
turn  the  troops  out,  and  see  what  we  can 
do." 

Meaning  the  3rd  Dragoon  Guards  P — 
Yes. 

When  you  got  back  to  the  Council 
House,  did  you  near  any  ftirther  report  of 
the  Bishop's  Palace  being  attacked  P — ^No, 
not  at  that  time,  I  think,  but  some  time 
afterwards. 

Were  you  aware  that  Alderman  Oatimlm 
went  with  a  party  to  the  Palace  P — ^No,  I 
was  not,  although  now  I  know  he  did  go. 

Are  you  aware  that  the  mayor  went  P— 
Yes,  I  waa. 

Did  you  accompany  him  P— Yes,  I  did, 
to  the  archway. 

You  set  out  with  him ;  I  have  not  got 
halfway  to  the  archway,  and  we  shall  get 
there  sooner  if  we  measure  our  steps ; 
how  many  people  accompanied  the  mavor  P 
— ^I  should  say  not  exceeding  twenty-five. 

In  your  progress  there,  was  appUcation 
made  to  the  persons  you  met  to  join  the 
party  P — xes,  I  spoke  to  several  persons 
certainly,  (a) 

Was  the  mayor  with  you  P^Yes,  I  was 
arm-in-arm  with  him;  there  was  a  csrj 
for  the  mayor  to  go.  He  was  in  mv  room, 
and  he  said  to  me,  ''  What  shall  I  do 
about  thisP"  I  said,  '<Mr.  Mayor,  as 
the  people  wish  you  to  go,  you  had  better 

(a)  "  I  mean  no  general  offence ;  I  mean  no 
individual  offence ;  bat  I  am  willing  to  testify, 
when  it  shall  be  necessary  to  do  go,  that  the 
citizens  of  Bristol  did  not  do  their  duty.  To 
say  that  magistrates  or  soldiers  could  have  re- 
pressed the  riot  is  foUj.  I^t  me  ask  you  if, 
when  the  Bridewell  was  attacked,  the  citizens 
had  rallied  round  the  ma^strates,  could  things 
have  come  to  that  pass  which  tliey  did  ? " 
Serjeant  Ludlow's  Charge  to  the  Bristol  Grand 
Jury,  April  5,  1832  Papers  of  Solicitor  of 
Treasury,  No.  1259. 
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go."  He  said.  "Very  well,  I  will; "  and 
e  said,  *•  Will  you  go  with  me.**  I  said, 
*•  Certainly." 

Did  you  see  Mr.  Surges  ? — ^Yes,  and  I 
said,  "  Come,  gentlemen,  you  must  all  go 
with  us." 

You  asked  several  persons  to  join  you  on 
your  way ;  did  you  get  anyone? — No,  cer- 
tainly not.  I  recollect  meeting  some 
persons  in  Brofld  Street,  and  I  said  to 
them,  **The  mayor  of  Bristol  is  going  to 
the  palace  to  render  assistance ,  and  he  re- 
quires your  attendance  and  assistance  P  *' 

Would  they  join  you  P — Not  one. 

Do  you  rememlier  as  you  approached 
seeing  Mr.  Bulwer,  a  clergyman  Ha) — I  do. 

Was  that  before  you  got  to  the  Palace  P 
— It  was  before  we  got  to  College  Green. 

He  joined  you  P — Yes,  he  came  up  with 
us  at  the  head  of  a  few  persons  who  were 
with  him. 

Was  it  still  raining  P — I  think  it  was. 

Did  you  observe  at  the  time  you  got  to 
the  archway  whether  your  little  band  of 
twenty-five  had  been  diminished? — Yes, 
it  certainly  had :  Mr.  Bulwer  and  some  of 
them  had  gone  a  little  in  advance,  others 
had  certainly  gone  in  a  different  direction. 

When  you  arrived  at  the  archway,  that 
was  the  proper  place  to  enter  the  Palace 
yard?— Yes. 

What  did  you  hear  when  you  got  there  P 
— What  I  heard  was,  some  persons  came  in 
front  of  us  and  said, ' '  You  cannot  go  there, 
the  soldiers  have  closed  up  the  passage, 
and  have  got  the  rioters  in  custody." 

In  consequence  of  that,  was  a  propo- 
sition made  to  go  close  by  to  Cfolonel 
Brereion*8  ?  —  I  still  thought  we  ought 
rather  to  go  on,  and  the  mayor  was  in- 
clined to  do  so,  but  we  met  Mr.  Alderman 
Savage,  and  he  said,  "You  cannot  go 
that  way;  the  soldiers  have  surrounded 
the  mob,  and  you  cannot  go  on."  Then 
the  mayor  said,  "  I  think  we  had  better 
go  to  Colonel  BrereUm's, 

Did  you  and  the  mayor  and  Mr.  Burgee 
go  to  Colonel  Brereton*8  ? — ^Yes,  certainly. 

Was  that  report  confirmed  there,  that 
the  military  had  got  possension  ? — I  think 
Lieutenant  Francis,  who  was  Colonel  Bre- 
reton's  subordinate  officer,  ^aid  "The 
soldiers  have  got  the  men  in  custody,  and 
you  can  see  them  out  of  the  back  window," 
which  was  close  by. 

Did  you  go  into  the  back  room  to  look 
at  them  ? — Certainly. 

Did.  you  see  the  soldiers? — We  found 
ourselves  close  upon  them,  with  only  the 
glass  between  us. 

How  long  do  you  think  the  parties 
stayed? — Not  many  minutes.  I  should 
say  we  heard  the  two  parties,  and  saw 
that  the  soldiers  were  drawn  up  all  round, 

(a)  See  below,  p.  449. 


and  in  a  moment  the  soldiers  yauiidied, 
and  just  at  the  same  time  some  man  came 
running  in,  and  said,  "The great  divisicm 
of  the  mob  is  coming  up  from  Lawford's 
Gate." 

Was  that  followed  by  any  shouts  from 
the  mob  ? — ^I  cannot  say  that  I  heard  the 
shouts  at  the  moment,  but  I  remember 
thinking  and  saying,  "This  is  the  very 
worst  place  we  can  be  in,  between  two 
divisions  of  the  mob ;  this  is  the  worst 
place  to  stay  in  ;  we  had  better  go  some- 
where else.' 

Did  the  soldiers  pass  by  in  the  mean- 
time ?— Not  at  the  back  of  the  house ;  I 
saw  the  tails  of  the  horses  as  they  passed 
by  the  front. 

They  having  abandoned  the  Palace,  you 
heard  that  the  other  mob  were  coming  up, 
and  you  thought  you  were  between  the 
two  P— Yep. 

In  your  opinion  was  that  a  safe  place 
for  tho  magistrates  to  stay  in  P — A  very 
unsafe  place. 

Did  you  make  your  escape  P — I  cannot 
answer  that  question  exactly  in  those 
terms ;  I  would  rather  state  the  way  in 
which  we  went  out.  I  had  been  in  diffe- 
rent  rooms  in  the  house,  sometimes  with 
the  mayor  and  sometimes  not  with  the 
mayor,  and  at  the  time  the  statement  came 
of  the  mob  coming  it  was  the  feeling  of 
everyone  not  to  stay  there.  I  do  not  know 
at  what  time  the  mayor  went ;  I  believe 
he  went  before  I  did.  Mr.  Burges  was  the 
first  person  I  saw  when  I  got  out,  and  I 
then  certainly  heard  great  shouts  in  th& 
direction  of  Lawford's  Gate,  and,  upon 
looking  round,  I  saw  the  mob  coming 
from  Lawford's  Gate,  and  some  of  them 
near  us,  quite  close. 

Had  anyone  received  any  contusion  at 
that  timer — ^Not  that  I  know  of;  I  saw  a 
gentleman  almost  immediately  afterwards, 
a  Mr.  Franhlyn,  with  his  mouth  bleeding. 
After  I  came  out  at  the  front  door  I  saw 
some  of  tho  first  people  had  passed  us,  and 
others  were  coming  up  very  fast. 

Did  you  see  Mr.  Franhlyn,  who  had  hia 
face  bleeding  ? — I  thought  the  safest  way 
was  to  walk  across  the  green  quietly^ 
which  I  did,  and  when  I  got  across  I  saw 
two  gentlemen,  who  said,  "  Here  we  are, 
deserted  a  second  time  by  the  troops,  and 
we  have  made  up  our  minds  to  go  home 
and  go  to  bed,  let  what  will  come  to  the 
city ;  *'  and  shortly  after  that  I  saw  Mr. 
Franklyn,  who  had  had  a  blow  upon  his 
mouth,  and  some  of  his  teeth  struck  out, 
in  endeavouring  to  make  his  escape.  I 
mentioned  that  I  walked  across  College 
Green  to  show  the  time  occupied  was  not 
any  more  than  the  time  necessary  to  walk 
from  Colonel  Brereton's  office,  and  then  I 
got  to  the  other  side,  where  I  saw  those 
two  gentlemen. 
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Was  Mr.  Franklyn  a  gentlemau  who  had 
been  acting  as  a  special  coDstable  P — ^Yes, 
and  now  he  is  one  of  the  sherifis  of  the  city. 

Had  he  also  come  from  the  Palace  P — 
Tes,  but  the  precise  time  of  my  seemg 
bim  I  cannot  recollect. 

Were  any  of  his  teeth  knocked  out  ? — 
Yes,  as  he  stated. 

We  have  heard  from  Mr.  Bwrges  that 
you  and  he  went  first  to  his  honse,  and 
then  to  Clifton  P— Yes. 

£[ad  yon  received  accounts  that  your 
own  family  were  in  danger  P — I  had,  and 
bad  written  a  letter  to  my  family,  in 
Colonel  Brereton*8  office,  in  consequence  of 
what  I  had  heard.  I  did  not  know  that  it 
was  any  part  of  their  intention  to  attack 
me ;  I  dia  not  believe  that  I  was  obnoxious 
to  them ;  but  I  had  heard  that  that  was 
their  intention.  I  wrote  a  note,  and  sent 
it  to  Fieher*8.  He  went  over  in  order  that 
my  family  might  be  ready  to  be  removed ; 
my  horse  was  at  the  top  of  Park  Street, 
but  I  could  not  get  him.  I  then  went  to 
the  hotel,  at  Clifton,  and  procured  beds  for 
my  family.  When  I  got  home,  I  found 
that  my  family  had  received  intimations 
to  the  same  effect  as  I  had,  but  they  cUd 
not  leave  the  house. 

How  long  was  it  before  you  returned  to 
Bristol  P — I  could  not  have  been  more  than 
an  hour  occupied  in  that ;  the  top  of  Park 
Street  is  very  near  Clifton,  and  I  went  to 
the  hotel,  at  Clifton,  and  having  been 
there  a  very  short  time,  I  went  back 
directly  to  Bristol. 

I  do  not  wish  to  repeat  and  their  Lord- 
ships will  not  require  you  to  repeat,  many 
of  the  facts  which  have  been  already 
proved  ? — I  will  endeavour  to  answer  your 
questions  precisely. 

Did  you  go  to  Mr.  Fripp^e,  with  Mr. 
Surges,  in  the  course  of  the  night  P — Yes, 
I  did,  before  12  o'clock,  having  heard  the 
Dodington  troop  was  come  into  the  town. 

Are  you  sure  it  was  before  12  o'clock  P 
— Yes,  I  know  it  from  a  particular  reason. 
I  know,  at  Mr.  Daniel  Frijpp's,  before  the 
note  was  sealed,  somebody  looked  at  his 
watch  to  ascertain  the  time,  and  the  time 
was  put  in  the  note.(a) 

Did  you  there  find  the  mayor  and  Mr. 
Alderman  Fripp,  sitting  up  P — I  did  not 
see  Mr.  Alderman  Fripp ;  I  understood  he 
was  lying  down  on  me  bed ;  I  saw  Mr. 
Daniel  Fripp  and  the  mayor. 

Did  you  stay  there  long  P — About  a  quar- 
ter of  an  hour,  and  dnring  that  time  Mr. 
Brice  came  in,  as  stated  by  Mr.  Burge8,(h) 

Did  you  see  Mr.  Alderman  Fripp  come 
down  P — It  may  seem  extraordinary,  but  I 
really  do  not  recollect. 

Where  did  you  go  to  from  Berkeley 
Square  ? — I  went  homo  to  my  own  house. 


What  time  did  you  return  P — I  do  not 
think  I  ^ot  into  BriRtol,  on  Monday  morn- 
ing, until  half-past  9  or  10  o'clock ;  so  that 
I  was  not  at  the  Council  House  when 
Major  Bechwith  airived.  That  was  a  mis- 
apprehension on  his  part ; (a)  he  did  not  say 
positively  that  I  was  there,  but  he  mis- 
took me,  I  suppose,  for  somebody  else.  It 
was  when  he  was  on  the  eve  of  setting  out 
with  his  troop  that  I  came,  and  I  did  not 
write  that  paper  certainly.  I  understood 
he  had  a  written  order  and  was  going  off. 

A  written  order  from  the  magistrates  P 
— Yes,  somebody  asked  me  if  it  was  proper, 
and  I  said,  yes. 

Allow  me  to  ask  you,  from  the  first  time 
you  saw  the  mayor,  on  Saturday,  during 
the  whole  of  the  time  you  witnessed  his 
conduct,  did  he  exhibit  to  you  any  marks 
of  nersonal  fear,  or  want  of  alacrity  and 
reaainess  to  do  his  dutyP — I  think  the 
mayor,  during  the  whole  of  the  time, 
showed  the  most  earnest  desire  to  do  his 
duty  to  the  best  of  his  ability;  and  that 
he  never  balanced  his  personal  safety,  for 
one  moment,  a^iudt  it.  He  never  took 
into  consideration,  for  a  moment,  what 
might  happen  to  him,  if  he  was  in  the 
performance  of  his  duty.  I  informed  him, 
as  well  as  I  could,  ana  he  paid  every  at- 
tention to  it.  I  think  he  would  have  Rone 
anywhere  if  I  had  told  him  it  was  his  duty 
to  do  so. 

There  is  one  question  which  I  must  ask 
you  ;  it  has  been  stated  that  you  said  to 
some  of  the  gentlemen  in  the  Guildhall, 
that  the  magistrates  had  not  acted  al- 
together under  your  advice  ? — I  may  have 
said  it.  I  daresay  I  did,  if  any  genUeman 
says  he  heard  me  say  so.  I  have  no  re* 
collection  of  it ;  but  a  great  many  appli- 
cations were  made  to  me,  and  I  may  nave 
been  called  upon  to  say  why  the  troops 
were  not  called  out,  and  I  may  have  said 
there  were  more  magistrates  than  one,  and 
they  may  not  have  agreed  together, 
because  I  do  not  recollect  feeling  that  the 
troops  should  have  been  called  out,  for 
the  purpose  I  have  already  stated. 

Was  there  any  particular  to  which  you 
could  ha?e  alluded,  except  what  yon  first 
mentioned,  that  the  troops  were  not  called 
out  so  soon  as  you  wishea  P — I  had  a  strong 
impression  upon  my  own  mind  that,  if  the 
soldiers  had  been  called  out  to  take  the 
prisoners  down  to  the  gaol,  and  the  people 
bad  seen  there  was  force  enough  for  the 
magistrates  to  do  what  they  intended, 
and  the  constables  had  not  had  to  endure 
those  conflicts  with  the  mob,  the  riot 
would  have  been  put  down ;  and  I  may 
have  alluded  to  that  when  I  made  the 
observation. 

You    have    stated    that    Sir    Cha/rles 
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Wetherell  differed  from  you  upon  that  Bub- 
ject  ? — Yes. 

la  there  any  other  particular  upon  which 
the  mayor  declined  to  act  under  your 
advice  P — ^Not  any  whatever.  When  the 
mayor  asked  me  what  he  was  to  do  in  the 
situation  he  was  placed  in  I  gave  him  the 
best  information  I  could,  and  I  firmly 
believe  he  would  have  done  what  I  recom- 
mended. If  he  did  anything  wronff  during 
the  day,  I  think  I  am  more  to  bUme  for 
it  than  the  mayor  himself. 

From  what  you  saw  of  the  disposition 
of  the  people  of  Bristol,  from  the  com- 
mencement  of  that  unfortunate  Saturday 
to  the  termination  on  the  Monday,  do  you 
believe,  in  your  judgment,  that  the  mayor 
could  have  prevailed,  by  any  means,  upon 
the  population  of  Brifltol  to  aid  him  in  sup- 
pressing the  riot,  short  of  having  the  mili- 
tary to  assist  them  ? — I  do  not ;  it  was  my 
firm  belief  at  the  time,  and  it  is  my 
opinion  now,  that  it  was  quite  impossible 
for  him  to  have  done  so. 

Do  you  happen  to  know,  of  your  own 
knowledge,  whether  orders  were  given  to 
the  livery  stable  keepers  at  the  repositories, 
to  provide  accommodation  for  any  troops 
that  might  arrive  P — Not  of  my  own  know- 
ledge, I  heard  it  said  at  the  time. 

Cross-examined  by  The  Attorney  General. 

My  learned  friend  has  put  a  question  to 
you ;  I  should  wish  you  to  repeat  whether 
you  said  you  had  given  your  advice  to 
the  magistrates  the  night  before,  and  that 
it  had  not  been  acted  uponP — I  cannot 
give  you  any  other  answer  than  I  have 
already  given ;  I  may  have  said  so,  and  I 
dare  say  I  did  say  so,  but  I  have  no  parti- 
cular recollection  of  it. 

Did  you  say  you  had  recommended  the 
jpoase  comitatus  to  be  called  out  the  night 
before,  and  you  did  not  know  why  it  was  not 
done  P — Yes,  I  did  say  so  as  to  the  Satur- 
day evening ;  but  it  was  said  to  the  sherifis 
and  not  to  the  mi^trates.  I  said, "  That 
belongs  to  the  sheriffs ;  do  not  hang  that 
upon  tiie  magistrates."  When  Mr.  Tamnton 
said  to  me,  on  the  Sunday  morning,  that 
they  ought  to  be  called  out,  I  said,  "  I 
think  so  too,  and  I  said  so  last  night." 

Do  you  recollect  any  advice  you  gave 
the  magistrates  they  did  not  follow,  except 
not  sending  the  troops  with  the  prisoners  P 
— ^Yes,  there  was  another  tbing  as  to  Sir 
Charles  WetherelVe  withdrawing^  from  the 
town.  I  was  of  opinion  that,  if  his  carriage 
had  been  drawn  up  to  the  door,  and  the 
troops  had  been  drawn  out  to  surround  it, 
the  populace  would  have  known  it,  and 
the  handbills  would  have  been  unnecessary. 
Some  one  said,  *' Where  is  Sir  Charles 
We^reU  ?**  Someone  said  he  had  gone, 
others  said  he  was  not.  I  thought  he  was 
gone,  because  I  had  advised  him  to  go.    I 


said,  **  For  Grod's  sake  let  me  advise  you  to 
go,"  and  I  have  not  the  slightest  doubt  he 
wouldhave  been  murdered  if  he  had  stayed. 

If  you  had  said  you  had  given  any  advice 
which  had  not  been  followed,  it  alluded  to 
those  two  circumstances  P — ^Yes,  certainly. 
I  am  not  aware  of  anything  else ;  if  you 
will  lead  me  to  anything  I  will  answer  you. 

I  do  not  know  anything ;  it  is  not  for 
me  to  lead  you  P— If  you  will  try  I  should 
be  glad,  for  I  should  be  sorry  to  leave  the 
box  with  any  mistaken  impression  on  the 
part  of  anyone. 

You  will  never  leave  the  box  if  you  will 
give  such  long  explanations. 

Pakke,  J. :  Was  there  anything  else  P — 
I  may  have  said  something  about  the 
ma^strates,  and  I  did  not  think  that  the 
military 

The  Attorney  General :  You  are  not  to 
give  opinions.  (Witness :)  Ask  me  any 
question. 

I  cannot — ^you  will  not  let  me  P — {Wit' 
ness :)  Put  any  question  without  an 
observation,  and  I  will  answer  it. 

It  has  been  stated  that  you  told  the 
people  that  Colonel  Brereton  had  given 
reasons  that  you  thought  satisfactory  for 
withdrawing  the  troops ;  is  that  true  P — I 
will  not  say  it  is  true  or  not ;  I  do  not  say 
I  did  not  say  so,  but  I  do  not  recollect  it ; 
it  is  very  likely  I  did  say  so,  I  think  I  did 
to  that  ofiect. 

If  you  did,  what  was  the  reason  he  gave 
that  appeared  to  you  satisfactory  P--The 
only  reason  I  recollect,  was  this:  "The 
men  are  jaded,  their  horses  are  jaded,  the 
men  are  very  much  tired;  and,  besides 
that,  they  havo  so  exasperated  the  people 
by  firing  upon  the  mob,  and  killing  a 
man,  their  lives  would  not  be  safe.  I 
said,  "  I  thought  those  troops  would  have 
been  sufficient  to  have  done  anything 
required  of  them."  He  said,  **  You  may 
rely  upon  it  they  are  not ;"  he  sud,  '*  AU 
we  can  do  is  to  temporise  and  keep  the 
mob  in  good  humour  until  the  reinforce- 
ments come." 

Was  it  some  time  before  that  he  had 
told  you  he  would  not  have  the  soldiers 
lives  sacrificed  P — I  suppose  it  must  have 
been  before  that ;  it  must  have  been. 

In  answer  to  this,  did  you  say  to  him 
that  you  were  surprised  to  hear  uiatfrom 
him,  that  you  did  not  think  it  a  soldier's 
reason  P — To  that  effect. 

In  those  words  P — ^I  think  I  said, 
"  Good  God  I  is  that  a  soldier's  reason  P" 

And  then,  I  think,  I  have  understood 
that  he  said  he  saw  no  reason  why  soldiers' 
lives  should  be  sacrificed  unnecessarily  P — 
Yes;  to  which  I  said,  "I  think  so  too; 
but  you  are  sent  for  the  protection  of  the 
inhaoitants,  and  they  are  entitled  to  your 
assistance." 

Did  you  call  it  assistance  for  the  troops 
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to  be  sacrificed  while  the  civil  power  stayed 
at  home  P — ^I  do  not  know  what  yon  call 
it.  I  state  the  facts,  and  others  must  pnt 
their  constructions  upon  them,  and  I  have 
no  objection  to  hear  yours — ^perhaps  I 
might  have  said  "  protection,*'  probc^ly  it 


I  think  I  nnderstood  from  you  there 
was  some  difficulty  on  your  part  in  letting 
any  persons  that  assembled  Know  that  the 
14th  Dragoons  were  gone  ?— It  was  rather 
my  wish  to  keep  the  fact  in  the  baok- 
gronnd. 

To  deceive  them  P — ^I  will  not  adopt  that 
word  firom  any  man  in  England ;  I  had  no 
intention  to  deceive  any  man. 

Taubtok,  J.  (to  The  Attorney  Genered) : 
A  construction  may  be  put  upon  the 
anawer  of  an  invidious  character,  which 
leads  into  those  explanations  to  which  you 
have  objected. 

The  Attorney  Oen&ral:  Perhaps  there 
may,  but  I  want  to  know  whether  Mr. 
Cooke,  at  the  time  he  said  he  and  his  sons 
would  not  go  out  unless  the  military  did, 
were  kept  in  ignorance  that  they  were 
not  there  to  go  out  P — I  do  not  know  what 
yon  mean  by  being  kept  in  ignorance; 
I  had  not  mentioned  it. 

He  did  not  know  it  P — I  did  not  tell  him. 

On  the  conta-ary  p — ^I  do  not  know  that 
he  did  not  know  it ;  I  did  not  think  it 
discreet  to  state  it ;  Mr.  Coolce  would  have 
known  it  if  he  had  stopped  a  little  longer. 

He  had  no  opportunitv  of  knowine  it 
thenP — ^I  do  not  know  that  he  had,  but 
Colonel  Brereton  came  in  a  little  time 
afterwards,  and  stated  it. 

Ton  have  used  the  expression,  that 
seTeral  persons  there  wished  there  had 
been  more  vigour  the  night  before  P — ^Yes. 

You  mentioned  something  about  firing ; 
did  any  person  say  that  by  vigour  they 
meant  finngP — ^I  liave  not  said  that,  but 
somebody  said  something  about  firing 
upon  the  people.  I  think  some  observa- 
tion of  that  sort  was  made,  that  if  the 
people  had  been  fired  upon  on  Saturday 
night  there  would  have  been  no  rioting 
on  the  Sunday,  but  you  must  allow  me  to 
say  a  single  word ;  I  cannot  speak  to  the 
precise  expressions. 

Mr.  Attorney  General:  It  stands  now 
that  the  word  "  firing  "  was  used. 

Pabks,  J. :  It  stands  now,  that  some  of 
the  persons  were  angry  that  the  people 
had  not  been  fired  upon. 

Tauhton,  J. :  And  that  they  were  angry 
that  more  vigour  had  not  l>een  used  P — 
Yes,  and  some  gentleman  said,  "  whv  was 
not  more  vigour  used  last  night  P  and 
another  said,  "Why  were  they  not  fired 
upon  last  night  P"  I  will  not  mention 
names,  but  that  was  the  substance  of  what 
thOT  said. 

The  Attorney  General :  You  will  not  say 


that  the  word  "firing"  was  used P— I 
cannot. 

With  regard  to  the  clothes,  I  under- 
stand you  to  say  you  went  to  Mr. 
Oehome'e  to  put  on  put  on  the  dry  things  P 
— I  did,  and  drcssea  at  his  house. 

Did  you  come  back,  in  the  dry  things, 
to  the  office  P— Yes. 

You  got  them  wet  again  P — ^Yes,  in  the 
course  of  the  evening. 

How  long  do  you  think  you  were 
absent  P — Just  long  enough  to  put  myself 
in  dry  clothes,  eat  two  mutton  chops,  and 
drink  a  glass  of  wine  and  water. 

Allow  me  to  ask  you,  whom  did  you 
leave  at  the  office  when  you  went  away  P — 
I  think  the  mayor  and  Mr.  Alderman 
Fripp  were  there;  whether  any  other 
persons,  or  what  other  persons,  I  cannot 
Bay----I  think  Mr.  Alderman  Goldney. 

When  you  came  back  you  found  them 
there  still  P^I  did. 

Was  not  there  a  public  meeting  held  at 
the  Commercial  Booms,  on  ^e  3rd  of 
November,  upon  the  subject  of  this 
matter  P — There  were  one  or  two  held  in 
the  course  of  the  week. 

The  day  before  the  statement  was 
written  out  and  composed  P — I  did  not 
attend  any  public  meetmgat  the  Commer- 
cial Booms,  nor  do  I  know  of  it,  except 
having  heard  it. 

Do  you  hear  it  fW)m  the  mayor  P — No, 
I  think  not ;  I  heard  it  generally. 

Did  you  know  that  the  propertv  in 
Queen  Square  was  the  property  of  the 
corporation  P — ^I  believe  it  is  so. 

Is  it  a  ground  rent  P — I  do  not  know. 

The  Attorney  General:  Mr.  Burgee  can 
tell  usP — Did  the  corporation  maJce  any 
claim  for  compensation  P 

Bv/rges:  They  have  brought  an  action 
against  the  hundred, (a)  as  reversioners,  for 
their  interest :  the  leases  are  granted  out 
for  forty  years,  with  covenants  for  renewal 
in  some  instances ;  in  other  instances  they 
are  granted  for  terms  absolute. 

Pabke,  J. :  One  of  the  jury  wishes  to 
know,  from  Mr.  Serjeant  Lvdiow,  whether 
he  is  professionally  engaged  in  the  defence 
of  the  magistrates  P — I  cannot  answer  that 
with  a  simple  yes  or  no.  I  had  a  brief 
sent  to  me  some  time  ago,  and  I  sent 
word  to  say  that,  before  I  connected 
myself  with  the  cause,  I  should  wish  to 
know  whether  I  was  to  be  a  witness,  as  I 
could  not  appear  in  both  characters*  I 
came  to  town,  and  placed  mvself  in  the 
hands  of  Sir  Jamee  Scarlett,  Mr.  Campbell, 
and  Mr.  FoUett;  and  I  have  done  what 
they  advised  me  to  do,  and  I  am  quite 
sure  I  have  done  what  is  right. 


(a)  See  7  &  8  Geo.  4.  c.  31. ;  2  &  8  Will.  4. 
c.  7S. ;  49  &  50  Vict.  c.  88. ;  51  &  53  Vict.  c.  41 . 
8.  8. ;  and  see  also  above,  p.  42it. 
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LiTTLEDALE,  J. :  Do  jou  remember  when 
there  wm  a  conyer^ation  about  the  mayor 
Koing  to  the  palace,  whether  he  came 
dow^nstairs  and  went  back  again  P — I  have 
been  turning  that  in  my  recollections,  and 
I  think  when  we  came  down  stairs,  Mr. 
Alderman  Sewage  was  in  the  house,  and 
the  mayor  said,  *'  Had  we  not  belter  have 
Mr.  Alaerman  Savage  with  us  P"  And  we 
went  back  a  few  steps  to  inouire  for  him, 
but  he  had  gone  down,  in  tne  meantime, 
the  chamberlain's  stairs,  and  was  gone. 
I  am  Quite  sure  there  was  not  more  than 
the  delay  of  a  minute  or  two  between  our 
going  back  again  and  going  out  of  the 
house. 

M^jor  Dighy  Maekworth, — Examined  by 
CampbeU. 

I  believe  you  are  a  major  in  the  army, 
and  aide-de-camp  to  Lord  HiU  f  ~I  am. 

How  long  have  you  been  upon  the  staff 
of  Lord  HUl  ? — Twenty  years ;  not  during 
the  whole  time,  but  from  the  first  of  my 
going  on  Lord  K^b  staff.  I  hare  been  in 
India  since. 

Did  you  happen  to  be  at  Bristol  on  the 
30th  of  October  P— I  was  on  the  29th. 

I  belieye  you  had  been  sent  down  into 
the  Forest  of  Dean,  to  suppress  some  riots 
there  P— I  had. 

Did  you  come  to  Queen  Square  in  the 
course  of  the  Saturday  evening  P — ^I  did. 

What  was  the  state  of  Queen  Square  at 
that  time ;  about  what  time  did  you  come  P 
— I  came  first  about  one  o'clock,  and  after- 
wards about  seven. 

What  was  the  state  of  Queen  Square 
about  seven  o'clock  P — A  very  large  as- 
semblage of  people,  but  not  much  rioting 
at  that  moment. 

Did  you  find  that  any  assault  had  been 
made  upon  the  Mansion  House  P — I  did. 

Did  you  observe  any  windows  broken  P 
—I  did. 

Did  you  observe  the  iron  railings  in 
front  torn  up  ? — I  did. 

Did  jrou  observe  whether  the  curb-stones 
were  still  upon  some  of  the  iron  railings 
that  had  been  torn  upP — They  were  in 
most  instances. 

What  was  doing  with  these  railings  at 
that  time  P — Nothing  was  doing  with  them. 

When  did  you  see  them  P — They  were 
moved  from  their  situation,  and  in  an 
irregular  manner,  partly  across  the  paye- 
ment. 

Did  yuu  go  into  the  Mansion  House  P — 
I  did. 

How  long  did  you  remain  in  the  Man- 
sion House  P  —  From  seven  till  a  little 
after  one,  occasionally  going  out  amongst 
the  people. 

Did  ^ou  hear  any  orders  given,  or  did 
you  give  any  orders  yourself  to  Colonel 


BrereUmf  —  I  heard  them  given,  and  I 
gave  them  myself. 

To  do  what  P — To  use  his  utmost  force 
to  put  down  the  riot. 

By  whom  were  they  given  P — By  the 
mayor. 

What  answer  was  made  by  Colonel  Bre^ 
reton  f — He  said  he  thought  it  might  be 
done  by  less  violent  means ;  that  the  mob 
seemed  better  humoured  than  they  were ; 
and  on  one  occasion,  when  the  mayor  gave 
the  order  very  strongly,  he  said,  '*  Am  I 
to  fire,  sir  P  *'  The  mayor  paused  before 
he  gave  his  answer,  which  was,  "You 
must  fire  if  the  riot  cannot  be  suppressed 
without  it,"  or  words  as  nearly  to  that 
eflect  as  possible.  I  then  beg^od  the 
mayor  and  Colonel  BrwfAon  on  no  account 
to  nre,  and  gave  my  reasons. (a) 

What  were  the  reasons  you  gave  P — That 
firing  was  a  bad  mode  for  cavalry  to  act, 
and  that  shots  which  were  desired  for 
active  rioters  would  often  reach  innocent 
people,  and  that  I  was  conyinoed,  by  the 
combined  effort  of  the  civil  and  militaiy 
force,  the  people  might  be  dispersed  in  a 
few  minutes. 

Did  you  propose  to  do  anythins  with 
the  constables  P — I  did .  I  said  that  hither- 
to the  constables  had  only  acted,  as  far  as 
I  saw,  in  a  desultory  manner,  and  that  if 
the  ma]^or  would  be  good  enough  to  give 
his  assistance,  as  I  was  a  stranger,  I 
thought  an  efficient  organisation  might  be 
given  to  them  which  would  answer  the 
purpose. 


(a)  "  Was  the  Kiot  Act  read  upon  that  occa- 
sion  (on  Sunday  morning)  ;  if  so,  by  whom  ? — 
I  read  it  three  times. 

"  Did  you,  or  any  other  magistrate  in  your 
presence  give  orders  to  Lieut.  Colonel  Brereton 
for  the  troops  to  fire  on  that  occasion  in  order 
to  disperse  the  rioters  ? — I  cannot  swear  that  I 
directed  Colonel  Brereton  to  give  orders  to  the 
troops  to  fire,  but  each  time  after  reading  the 
Kiot  Act  I  addressed  the  rioters,  I  entreated 
them  to  disperse  and  told  them  the  troops 
would  fire.  The  Ust  time  I  addressed,  Colonel 
Brereton  came  up  to  me.  I  told  him  the  riot- 
ing must  be  put  down  and  the  square  must  be 
cleared.  His  answer  was :  *  The  troops  cannot 
and  shall  not  fire.*  Their  carbines,  he  said, 
were  not  like  infantry  musketn,  that  they  had 
been  up  all  night,  the  horses  and  the  men  wcro 
much  fatigued,  and  were  not  equal  to  contending 
with  the  moh."  Evidence  of  Charles  l*iuney. 
Shorthand  notes  of  proceedings  in  court-martial.^ 

"  Cross-examined  by  Lieutenant-Colonel 
Brereton. 

"  When  the  rioters  were  in  Queen  Square  on 
Sunday  morning  (the  80th),  did  not  Colonel 
Brereton,  in  the  presence  of  Kobert  Marshall, 
request  you  to  give  orders  to  fire,  and  did  you 
not  refuse  to  give  him  orders  to>ircf— I  never 
heard  such  a  request,  nor  did  I  refuse  to  give^ 
orders  to  fire," 
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Did  the  mayor  agree  to  that  P  — The 
mayor  agreed  to  that  immediately. 

Did  yon  diride  the  constables  into  de- 
tachments P—Yes,  I  did,  into  fonr,  and 
placed  a  chief  constable  in  the  immediate 
command  of  each. 

Did  the  mayor  and  the  magistrates  co- 
operate with  yon  in  giving  these  orders  P 
— The  mayor  went  with  me  into  the  ban- 
qnetting  room,  where  the  whole  of  the 
constables  were  required  to  collect,  and 
where  the  fonr  wards  were  formed  into 
fonr  bodies.  The  mayor  spoke  to  them, 
and  I  gave  them  a  few  short  directions, 
which  were,  to  keep  together,  to  obey  no 
order  except  from  their  own  immeaiate 
chief,  and  on  no  account  to  quit  their 
ranks  till  they  were  relieved  or  desired 
to  go. 

From  the  time  yon  went  to  the  Mansion 
House,  about  seven,  till  yon  left,  are  you 
awwre  of  anything  that  the  mayor  and 
magistrates  could  have  done  more  than 
they  did  to  restore  the  peace  of  the  city  P 
— ^Nothing  that  I  am  aware  of. 

Now,  as  nearly  as  you  can  recollect, 
at  what  time  did  you  leave  the  Mansion 
House  P~I  think  half-past  one. 

Was  the  Square  in  quiet  P — Perfectly. 

Did  you  return  to  your  lodzings  P — Yes, 
I  did,  to  a  friend's  house  at  Clifton. 

Did  you  return  to  the  Mansion  House 
the  next  morning  P — Yes,  I  did. 

About  what  hour  P  —  I  should  think 
about  seven. 

Did  you  enter  the  Mansion  House  P — I 
did. 

Did  you  see  the  mayor  P — ^I  did. 

And  the  other  magi.strates  P — ^I  did  not 
know  them;  I  saw  other  persons  there, 
bat  I  did  not  know  them. 

What  was  the  state  of  the  Square  at 
that  timep — There  was  a  party  of  the 
Dragoons,  about  six  of  them,  and  about 
fiftv  or  sixtv  people  round  the  door. 

Ton  thinK  not  more  than  fifty  or  sixty 
at  that  time  ?— Not  more  at  that  time. 

Were  they  quiet  at  that  timeP — Yes, 
tolerably  quiet.' 

Did  you  recommend  anything  with  re- 
spect to  the  Dragoons  P— Nothing. 

Did  the  Dragoons  continne  there  for  a 
considerable  time  P — Yes. 

How  longP — Probably  for  an  hour  or 
two. 

Did  they  then  withdraw  P — Yes,  they 
did  withdraw ;  I  did  not  know  it,  but  1 
knew  it  from  what  transpired. 

Did  the  mob  increase  P — Very  much. 

Had  any  precautions  been  taken  to  bar- 
ricade the  windows  of  the  Mansion  House  P 
— ^They  had  been  boarded  up. 

During  the  night  P — During  the  night, 
I  suppose. 

What  number  of  persons  do  you  suppose 


were  in  the  Mansion  House  at  that  time  P 
— Certainly  less  than  ten. 

Did  the  mob  proceed,  by-and-by,  to 
attack  the  Mansion  House  P — ^Yes,  they 
did. 

At  what  time  P — I  suppose  about  half- 
past  eight,  but  I  had  no  watch  with  me, 
or  any  means  of  ascertaining  the  time. 

How  did  they  attack  it  P — By  a  violent 
assault  of  stones,  and  iron  rails  and  posts 
rolled  in,  and  they  broke  down  the  wooden 
fastenings  and  the  wooden  shutter  that 
had  been  put  up. 

They  assaulted  the  Mansion  House  with 
stones  and  the  iron  rails  P — ^Yes. 

Had  the  mayor  had  any  protection  P — 
None. 

Did  they  force  an  entrance  into  the 
lower  rooms  of  the  Mansion  House  P — Yes. 
they  did. 

In  considerable  numbers  P  —  I  cannot 
tell  that. 

Did  you  see  whether,  from  the  window, 
there  were  any  considerable  number  of 
persons  in  the  square  P — ^Yes,  I  saw  a 
great  many. 

Was  there  a  great  deal  of  shouting  P — 
Yes,  a  great  deal. 

Had  the  Dragoons  withdrawn  before 
that  time  P — I  know  since  that  they  had. 

At  that  time  were  the  mob  rapidly  in- 
creasing P — Their  noise  was  rapidly  in« 
creasing  certainly. 

Did  it  appear  to  yon  that  the  life  of  the 
mayor  was  then  in  danger  P  —  Yes,  un- 
doubtedly. 

You  have  no  doubt  about  it  nowP — 
None. 

Did  you  give  the  mayor  any  advice  P — I 
did. 

What  was  itP — ^I  said  to  him  "Now, 
sir,  it  is  time  for  ns  to  be  going,"  or 
words  to  that  effect. 

What  said  the  mayor  P — **  I  do  not  know ; 
I  think  I  ought  to  stay  here.'* 

What  did  you  say  to  that  P — I  said,  as  a 
soldier  I  could  assure  him  it  was  right  for 
him  to  go— "  it  is  even  your  duty." 

Upon  that  aid  he  agree  to  leave  the 
Mansion  House  P — He  did ;  I  had  pre* 
viously  asked  whether  there  was  a  back 
way  of  escape  when  the  riot  increased. 

Did  he  upon  that,  or  any  other  occasion, 
show  any  want  of  personal  courage  P — 
Never. 

Was  he  cool,  collected,  and  firm  P— As 
cool  as  ever  I  saw  any  man,  and  I  may 
add,  perhaps  not  untruly,  the  most  cool  of 
the  party. 

And  you  accompanied  him  in  escaping 
from  the  Mansion  House  P — I  did. 

Were  you  always  together  P  —  Yes, 
always. 

State  how  von  did  escape  P — We  were 
standing  on  the  landing-place,  at  the  first 
story,  and  went  up  towaros  the  bed-rooms. 
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bnt  on  the  landing-place,  half  np  the  stair- 
case, there  was  a  window  looking  on  the 
leads  of  the  Cnstom  Honse,  and  ont  of 
which  we  got  upon  the  leads. 

From  the  leads? — From  the  leads  we 
descended  into  an  open  conrfc. 

Belonging  to  Mr.  Leman*8  premises  ? — 
I  cannot  speak  to  that. 

Bnt  the  open  conrt  of  an  adjoining 
house  P — "No  ;  I  think  it  belonged  to  the 
Mansion  Honse. 

From  the  open  conrt  how  did  yon  go  P — 
A  ladder  was  bronght,  and  we  got  over  a 
low  wall  into  another  court,  and  that  I 
take  to  be  the  court  of  the  adjoining  house, 
but  I  cannot  speak  to  that. 

How  did  you  get  the  ladder? — Some 
person  brought  it ;  I  did  not  know  him. 

"Were  there  eaij  women  there? — None 
that  I  saw ;  certamly  none. 

You  say  there  were  no  women  there  P — 
No,  none,  not  at  the  part  where  we  were. 

I  mean  when  you  and  the  mayor  were 
escaping — were  you  ever  in  any  room  with 
women,  or  did  any  women  assist  P — I  never 
saw  any  the  whole  time. 

Was  the  mayor  close  by  the  whole  time  P 
— He  was  close  by  me.  I  assisted  him  up 
the  ladder ;  he  went  up  the  ladder  before 
me,  and  I  assisted  him  up. 

From  the  second  conrt  whence  did  you 

EroceedP — ^We  went  to  the  leads  of  the 
ouse  of  which  that  was  a  court ;  we  went 
into  the  house  and  got  upon  the  leads,  and 
from  thence  over  the  leads  of  several 
houses,  between  the  double  roofs,  and  at 
last  reached  what  they  told  me  was  the 
Custom  House,  and  there  was  one  of  the 
party  kicked  a  pane  of  glass  out,  with  a 
view  to  open  tne  window ;  but  before  it 
was  opened,  a  woman  came  up  and  opened 
the  window,  and  we  got  into  the  Custom 
House. 

Where  did  you  part  with  the  mayor  P — 
In  College  Green. 

Were  ihere  any  other  gentlemen  with 
you  and  the  mayor? — Yes,  four,  or  five, 
or  six. 

Four  or  five  men? — Yes,  men  all  of 
them. 

You  accompanied  the  mayor  to  College 
Green  P— -Yes,  I  did. 

Did  all  those  five  or  six  escape  in  the 
same  manner  and  at  the  same  time  P — Two 
or  three  escaped  with  us. 

LiTTLEDALB,  J.:  What  is  the  object  of 
this? 

Scarlett:  There  has  been  a  witness 
called  to  speak  to  the  mode  of  the  mayor's 
escape,  and  throw  a  great  deal  of  ridicule 
upon  him. 

Pabke,  J. :  That  is  not  material  to  the 
case. 

Sca/rlett :  I  cannot  tell ;  it  was  thought 
material  enough  to  ask  the  question. 


CampbeU:  You  accompanied  him  to 
College  Green?— Yes. 

Were  you  at  the  Council  Honse  during 
anypart  of  the  Sunday  P — Yes,  I  was. 

Without  carrying  you  through  that 
detail  asain,  did  it  appear  to  you  that  the 
mayor  had  any  means,  by  tiie  civil  force, 
to  suppress  the  riots  that  were  then  exist- 
ing in  the  city. 

The  Attorney  Oeneral :  It  is  hardly  pos* 
sible  for  anyone  to  answer  that  question. 

CampbeU:  Did  the  persona  yon  saw 
decline,  without  the  assistance  of  the 
military,  to  assist  the  mayor  ?— On  offering 
to  take  a  constable's  statf,  and  heading  the 
people,  five  or  six  ofiered  to  go  with  me, 
but  the  others  said  they  were  too  few, 
they  had  better  wait  for  more. 

LrcTLBDALE,  J.:  When  was  this?— It 
occurred  between  six  and  eight  o'clock  on 
the  Sundav  evening. 

CampbeU:  Did  you  hear  any  persons 
express  any  disappointment  that  the  mili- 
tary did  not  co-operate  ? — Yes,  I  did. 

LiTTLEDALE,  J.:  How  mauY  were  the 
rest  that  refosed  to  go? — They  were  in 
different  rooms,  and  upon  the  staircase, 
and  on  the  passage.  I  should  guess  a 
hundred  and  fifty,  but  I  speak  that  quite 
loosely. 

CampbeU :  Was  there  a  desire  expressed 
by  them,  that  the  military  should  co- 
operate P — There  was,  and  by  others,  if 
the  magistrates  would  do  without  the 
military,  they  would  endeavour  to  get 
some  bodjr  together,  and  endeavour  to 
quell  the  riots  without. 

That  was  on  the  condition  that  the  mili- 
tary should  not  be  employed  ? — Yes,  ex- 
pressly on  that  condition. 

Do  you  know  who  it  was  made  that  con- 
dition P— Mr.  Herapath. 

That  is  the  gentleman  who  has  been 
described  as  the  President  of  the  Political 
Union  ? — ^I  understand  so. 

On  the  Monday  morning  at  what  hour 
did  you  go  to  Queen  Square  P— About  a 
quarter  before  six. 

In  what  state  was  it  at  that  time  ? — ^Two 
sides  were  burned. 

Were  there  many  of  the  mob  at  that 
time  P — A  great  many  at  one  quarter  of 
the  Square,  where  they  were  about  two 
hcuses  on  the  remaining  side. 

Will  you  state  what  steps  were  taken  to 
suppress  the  riot  ?— I  met  the  3rd  Dragoon 
Guards,  with  Colonel  Brereton  and  Comet 
Kelson  at  their  head,  patrolling  through 
the  street  that  communicates  from  Prince's 
Street  to  the  Square,  at  the  angle  of  the 
two  burning  sides.  I  met  them  at  that 
comer  juBt  opposite  to  the  mob,  when  see- 
ing  the  mob  had  actually  broken  into  l^e 
two  houses  by  which  there  is  an  indent  in 
the  basin,  by  which  tiie  bowsprits  of  the 
ships  in  the  basin  come  near  tiiie  houses, 
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it  occurred  to  me  that  the  shipping  might 
catch  fire,  and  the  whole  city  be  burnt. 

What  did  yon  do  upon  that? — I  took 
the  liberty  of  mentioning  that,  to  ezcoBe 
the  highly  nnmilitary  act  I  did.  I  called 
ont  "  Colonel  Brereton,  we  must  charge/' 
and,  without  waiting  for  his  answer,  I  gave 
the  word  of  command  to  charge. 

Yon  were  mounted  P — ^I  was. 

And  charged  at  the  head  of  them  P — I 
did. 

Did  you  order  several  succossire  charges? 
—I  did. 

Under  the  extreme  circumstances  of  the 
case,  superseding  your  superior  officer  P — 
Yes. 

Colonel  BrweUm  charged  with  you  P — 
Yes,  and  as  we  were  going  at  speed,  I  said, 
"I  beg  your  pardon,  Colonel  Brereion, 
bat  I  could  not  help  it." 

Did  you  succeed  in  clearing  the  Square  P 
— ^No. 

Yon  sayed  the  houses  P — Yes. 

But  you  could  not,  without  more  force, 
disperse  the  mob  P— I  thought  not ;  they 
collected  in  the  courts  before  the  houses  ; 
as  soon  as  we  dispersed  them  they  got 
inside  the  rails  of  those  courts,  and  col- 
lected as  fast  as  we  cleared  them,  and  fired 
Bome  shots. 

The  mob  didP — Yes,  three  or  four  shots 
at  the  militaiy,  and  a  Tolley  of  stones,  but 
not  a  serious  resistance  worth  mentioning. 

Did  Tou  propose  to  go  to  Kevnsham  to 
fetch  the  14th  Dragoons  P— I  did ;  I  being 
the  only  person,  although  a  soldier  in 
plain  clothes,  and  likely  to  get  through 
the  mob. 

Did  you  ride  off  to  Keynsham  P— I  did. 

Did  you  bring  them  back  as  speedily  as 
Ton  could  P— I  rode  off  at  a  gallop,  but 
broaght  them  back  at  a  walk. 

So  as  not  to  tire  the  horses  P — Yes. 

Upon  your  return  with  the  14th,  did 
yon  find  that  M^jor  Beckwithh&d  arrived P 
— ^Yes,  I  did. 

Were  they  put  under  the  command  of 
Major  Bechwiuh  as  the  colonel  of  the  regi- 
ment P — ^I  gave  them  up  to  Colonel  Brere- 
ion,  and  went  to  the  magistrates. 

Certain  charges  were  afterwards  made, 
and  the  mob  completely  dispersed  P — ^Yes, 
I  went  afterwards,  and  joined  the  14th 
Dragoons. 

A  good  many  lives  were  lost  P — ^A  great 
many  were  wounded,  but  I  should  not  say 
many,  but  several  lives  were  lost.  I  saw 
about  five  or  six  killed  myself. 

How  many  troops  were  there  altogether 
making  these  final  charges  P  —  The  3rd 
Dragoon  Guards  were  not  engaged  in  the 
chutes ;  the  final  charges  were  made  by  57 
men  of  the  two  troops,  who  were  joined  by 
a  third  troop  that  arrived  from  Gloucester 
of  more  than  a  hundred. 


Did  you  make  several  charges  with  the 
three  troops  of  the  14th  ?— We  did. 

How  long  was  it  before  the  mob  were 
completely  dispersed  from  the  time  you 
began  making  charges  P — I  was  not  above 
an  hour  with  them ;  as  soon  as  I  saw  the 
bod^of  the  mob  dispersed  I  joined  the 
magistrates. 

Were  they  pretty  much  engaged  in  dis* 
persing  the  bodies  of  the  mobs  K— Yes. 

And  then  the  peace  of  the  city  was 
completely  restored  P — Yes,  it  was. 

Do  you  know  how  many  men  there  were 
of  the  8rd  Dragoon  Guards  P-<Thirty- 
three,  and  twen^-three  engaged  in  the 
charge,  but  there  were  thirty-three  per- 
sons in  the  Square. 

At  the  time  when  the  peace  of  the  ci^ 
was  completely  restored,  did  you  observe 
there  was  no  deficiency  on  the  part  of  the 
mayor  P — Indeed,  for  the  contrary,  every 
suggestion  that  I  could  give  as  a  military 
man  he  entertained,  and  had  executed,  or 
caused  to  be  executed. 

With  the  means  that  he  possessed,  are 
you  aware  of  anything  that  he  could  have 
done  to  have  restored  the  peace  of  the 
city  P — Nothing  more  than  any  means  that 
I  saw. 

Cross-examined  by.  The  Attorney  Crenercd. 

On  the  Saturday  evening  when  you 
were  there,  before  you  marshalled  the 
constables,  was  not  uiere  an  eniiro  want 
of  organisation  among  them  P  —  There 
was. 

Were  there  many  irregular  conflicts 
among  them  and  the  people  not  at  all 
directed  and  controlled  by  any  magistrate  P 
—Yes,  apparently. 

With  respect  to  the  time  of  the  escape 
the  next  morning,  vou  say  there  were  no 
women  present  at  the  time  P — No. 

Had  tne  women  any  notice  so  that  they 
did  escape  at  all  P — 1  think  I  remember 
the  mayor  sending  notice  to  them  to  es- 
cape, but  I  cannot  speak  positively. 

Did  you  see  them  r — Not  at  all. 

When  you  say  four  or  five  men  were  es- 
caping at  that  time,  can  you  mention 
their  names P — Not  at  all;  I  fancied  they 
were  specif  constables ;  I  knew  the  faces 
of  one  or  two. 

You  parted  with  the  majf  or  at  College 
Green  on  his  way  to  the  Council  House  or 
the  Guildhall  P — I  do  not  know  where  he 
went. 

It  was  in  that  direction  P — No,  not  at 
all. 

And  I  think  you  left  Bristol  then  P— I 
went  to  Clifton. 

At  that  time  of  the  morning  P — I  sup- 
pose between  ei^ht  and  nine. 

Did  you  remain  at  Clifton  the  whole  of 
the  day  P— No,  I  did  not. 
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Where  were  you  P — Frequently  in  Bristol 
upon  horseback. 

How  long  did  you  remain  at  Clifton  be- 
fore you  returned  to  Bristol  P — About  an 
hour  and  a  half  or  two  hours,  but  I  am 
very  uncertain  about  the  time. 

What  part  of  the  city  did  you  return  to  ? 
— I  certainly  went  to  Queen  Square  and 
to  Welsh  Back,  but  I  do  not  remember  the 
particulars. 

You  have  stated  that  you  do  not  know 
much  of  what  was  going  on  on  Sunday  P — 
No,  vexT  little  except  generally.  I  did  not 
know  of  my  own  knowledge. 

You  published  what  you  called  a  per- 
sonal narrative  soon  after  that  p — I  printed 
it  without  intending  it  should  be  pub- 
lished. 

It  found  its  way  into  the  papers  P — It 
did. 

Did  you  compose  it  by  Lord  HxLVs  de- 
sire or  anybody's  desire  P — No,  not  by  any- 
body's desire.  Yes,  I  beg  your  pardon,  it 
was  by  his  desire  ;  he  desired  me  to  gire 
him  a  written  statement  of  what  I  had 
noticed. 

Was  it  by  his  Lordship^s  desire  you 
printed  itP — ^No. 

It  appeared  in  the  London  papers ;  it 
was  dated  the  8th  of  November,  I  think  P 
— Yes,  it  was. 

When  was  it  printed  P— Immediately. 

How  soon  did  it  appear  in  the  papers  P 
— The  first  time  I  saw  it  was  on  my  return 
to  Bristol;  it  appeared  in  the  Bristol 
papers,  I  should  tnink  the  10th  or  11th. 

Were  you  called  as  a  witness  before  the 
Military  Court  of  Inquiry  that  sat  at 
Bristol  {a)  P— I  wa?. 

You  were  summoned  to  attend  the  court 
martial  P — It  was  at  the  court-martial  I 
was  summoned ;  I  was  not  at  the  Court  of 
Inquiry  ;  I  only  went  to  verify  my  narra- 
tive ;  tney  took  that  as  my  evidence. 

Towards  the  evening  of  Sunday  you 
went  away  from  the  scene  of  mischief  P — 
Yes. 

'*  Disgusted  at  the  party  spirit  yon  wit- 
nessed among  the  inhabitants,  and  re- 
solved io  retire  to  rest  and  do  nothing  till 
the  following  momine  P  " — Yes. 

Were  you  convinced  that — 

^'  Buch  scenes  would  then  occar  as  would  then 
arouse  the  public  feeling,  and  render  the  mili- 
tary force  tolerably  effective;  I  little  antici- 
pated, however,  the  fearful  extent  of  the  mis- 
chief? "(6) 

— I  was. 

That  was  your  feeling  P — ^Yes,  it  was. 
Probably  you  were  not  called  in  as  a 

(a)  To  inquire  into  the  conduct  of  Lieutenant- 
Colonel  Brereton. 

(6)  Extract  from  Major  Mack  worth's  narra- 
tive. 


[412 
Yes.    I 


witness  at  the  court-martial  P  < 
was. 

Be-examlned  by  Scarlett, 

Will  you  have  the  goodness  to  explain 
what  you  mean  by  the  *'  party  spirit"  you 
witnessed  P — On  several  ffrouuos.  I  had 
employed  myself  a  good  deal  on  Sunday 
in  going  among  the  mob  in  various  places 
to  ascertain  their  feeling,  and  to  see  what 
the  views  of  the  spectators  were,  whether 
it  was  mere  curiosity,  whether  they  felt 
any  sympathy  with  the  mischievous 
rioters. 

What  was  the  result  of  your  remarks  P — 
I  spoke  to  many  of  the  mischief  of  re- 
maining, that  they  seemed  to  aid  the 
mob,  and  I  had  various  answers;  some 
•*  That  all  was  right,"  and  others  **  That 
they  were  there  for  the  King  and  Beform," 
and  a  variety  of  foolish  remarks. 

Some  said  that  all  was  right,  and  others 
that  they  were  there  for  the  King  and  Be- 
form ;  an3rthing  else  P  —I  be^^ged  them  to 
go  away  ;  that  they  were  aiding  the  mob, 
in  fact,  by  their  presence  if  nothing  else, 
and  they  would  not.  I  spoke  to  several 
well-dressed  people;  but  what  I  princi- 
pally alluded  to  m  the  narrative  was  the 
discussion  to  which  I  was  a  witness  for  an 
hour  and  a  half  at  the  town  hall  between 
the  inhabitants,  and  which  showed  a  great 
deal  of  party  spirit,  io  my  judgment. 

Can  you  mention  any  particulars  P— Was 
it  about  the  use  of  the  military  P — The  par- 
ticulars were  innumerable ;  some  propos- 
ing one  plan,  and  some  another;  and  some 
accusing  the  others,  that  all  this  mischief 
arose  from  their  political  sentiments,  and 
others  recriminating,  and  nothing  agreed 
upon.  When  a  magistrate  proposed  one 
thing,  another  person  started  another 
thing ;  it  is  difficult  to  give  a  correct  idea 
of  it. 

Did  you  find  the  parties  present  willing 
to  accept  any  proposition  of  the  justices? 
— ^I  think  a  good  number,  certainly  would  ; 
others  would  not ;  from  their  general  senti- 
ments, a  number  would  have  seconded  the 
magistrates  in  any  proposition  they  might 
make,  but  the  others  would  not. 

From  what  you  did  see  and  observe,  did 
you  consider  the  prevalence  of  that  spirit 
very  unfortunate  at  the  time,  and  rendered 
the  mayor  incapable  of  commanding  their 
aid  P — 1  did  think  so.  I  was  satisfied,  until 
something  occurred  to  unite  them,  nothing 
effectual  would  be  done. 

That  is  the  sentiment  you  expressed  to 
my  learned  friend,  upon  his  putting  the 
Question  to  you,  that  till  something  was 
done  to  induce  them  to  act,  nothing  could 
be  effected ;  did  you  from  the  appearance 
of  the  mob  apprehend  that  some  mischief 
would  ensue  on  the  Sunday  P — I  had  no 
doubt,  from  the  gaols  having  been  burnt. 
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and  the  mob  unopposed,  that  they  would 
proceed  to  attack  private  property,  judging 
from  a  general  principle. 

Was  that  what  you  alluded  to  P — ^Yes,  I 
stated  it  to  the  meeting,  in  the  presence 
of  Alderman  Savctqe. 

At  the  Council  idouse  P — Yes,  Mr.  Alder- 
man Savage  was  the  only  person  except 
Mr.  Alderman  Hillumae,  who  was  pointed 
ont  to  me,  that  I  knew. 

Do  you  mean  the  meeting  at  the  Council 
House  ? — ^I  do. 

Was  the  mayor  there  ?— Not  at  that  par- 
ticular  time. 

When  you  returned,  on  the  Monday 
morning,  what  you  expected  had  taken 
place  ? — Yes,  except  that  it  was  worse. 

You  had  not  anticipated  it  being  so 
bad?-.No. 

Did  you  find,  on  the  Monday,  that  the 
operations  of  that  night  had  produced  a 
totally  different  sentiment  in  the  inhabi- 
tants P — Yes,  a  totally  different  eentiment ; 
I  had  a  good  opportunity  of  witnessing  it. 

What  was  itr — ^When  T  brought  in  the 
14th  Dragoons,  I  brought  them  through 
one  of  the  worst  parts  of  the  city,  inhabited 
by  the  lower  orders,  and  at  the  doors  we 
were  welcomed  with  exclamations  of  de- 
light and  joy. 

That  was  the  same  troop  that  had  been 
boofced  and  pelted  out  the  day  before  P — 
Tea,  the  same  squadron. 

My  learned  friend  has  asked  you  whether 
till  you  proposed  the  organization  of  the 
constables,  you  perceived  any  organization 
of  them,  to  make  them  effective ;  was  it 
smegested  to  you,  by  your  military  know- 
leage  and  tactics,  that  it  was  proper  to 
organize  them  and  head  them  P — It  was 
suggested  by  seeing  them  heaped  up  in  a 
useless  mass  at  the  Mansion  House,  and 
just  at  the  door. 

Was  that  heaping  up  at  the  Mansion 
House  the  result  of  the  order  of  the  magis- 
trates, or  of  the  whole  disorder  of  the 
thing  P — The  result  of  the  whole  disorder 
evidently. 

When  the  constables  were  organized  in 
that  way,  have  you  any  reason  to  know 
whether  the  bodies  did  keep  together  as 
joa  had  ordered  them,  or  quitted  their 
places P—Th^  did  pretty  well  for  about 
naif  an  hour,  until  I  thought  the  riot  was 
over.  1  had  visited  them  frequently,  to 
see  them,  and  about  an  hour  afterwards  I 
left  the  place,  and  went  home,  all  seeming 
quiet. 

Did  the  knowledge  of  your  profession 
and  your  habits  lead  you  to  form  a  better 
judgment  than  those  aldermen  had,  upon 
ihe  subject  of  organization  and  arrange- 
ment P — Yes ;  I  should  not  have  interfered 
had  I  not  conceived  it  a  military  question, 
and  it  was  for  that  reason  I  was  directed 
by  the  Commander«in-Chief,  to  give  any 


advice  1  could  to  the  magistrates,  purely 
upon  professional  matters. 

1  hope  I  may  ask  you,  without  dispa« 
raging  my  client,  whether  you  discovered 
anv  great  military  talent  among  the 
aldermen  of  Bristol  P— I  had  no  opportu- 
nity. 

You  did  not  ascertain,  by  examination, 
whether  they  had  been  accustomed  to 
defend  a  besieged  town  P — ^No. 

Or  to  discipline  troops  P — ^No. 

The  Attorney  (General :  Did  you  not 
suggest  the  employment  of  the  pensioners 
two  days  before  P — ^I  did. 

Did  you  know  how  many  there  were, 
at  Bristol  P— No,  I  did  not ;  1  asked,  and 
was  told  about  300. 

Did  you  suggest  it  to  the  mayor  P — Yes, 
in  a  private  house. 

Scarlett :  That  was  two  days  before  P — 
Yes. 

What  answer  did  you  obtain  P — That 
the  mayor  did  not  think  they  could  be 
assembled  without  a  good  deal  of  trouble 
to  assemble  them. 

That  there  was  not  time  to  do  it  by  the 
29th  P— Yes. 

He  stated  that  as  his  opinion  P — Yes. 

Did  the  mayor  inform  you  how  many 
constables  had  been  arranged  P — No,  he  did 
not ;  I  did  not  press  the  subject  so  much 
as  1  ought  to  have  done.  May  1  be  per- 
mitted to  make  one  remark  as  to  the  3rd 
Dragoons  P  And  it  is  without  having  any 
bearing  upon  this  cause.  I  am  quite  sure 
that  the  conduct  of  the  3rd  Ihragoons 
must  have  excited  a  strong  suspicion  in 
the  minds  of  the  magistrates,  and  inhabi- 
tants,  that  they  would  not  do  their  duty ; 
but  I  beg  to  say,  that  from  their  conduct 
afterwcuSs,  1  am  satisfied  they  only 
thought  thcv  were  following  the  example 

eointed  out  by  Colonel  Brereton,  and  that 
e  did  it  probably  from  humane  motives. 

Captain  John  Cooke. — Examined  by 
Gavfypbell, 

You  are  a  captain  in  the  militiap — lam, 
and  on  half-pay  in  the  line. 

Were  you  at  Guildhall,  at  Bristol,  on 
this  Sunday,  the  30th  of  October  P— Yes, 
1  was. 

At  what  hour  did  you  go  to  the  Guild* 
hall  P — About  three  o'clock. 

Did  you  see  the  magistrates  there  P — ^1 
saw  the  mayor,  and  some  of  the  magis- 
trates. 

Did  you  hear  any  of  the  citizens  saying 
whether  they  would  act  with  or  without 
troops  P — The  general  feeling  was,  that 
they  could  do  nothingwithout  the  soldiers. 

Was  that  said  P— Yes,  it  was  said  by 
almost  evervone  there. 

Did  you  hear  anything  said  to  Colonel 
Brereton  about  the  military  P — He  came  in 
soon  after  that  time,  and  Mr.  LudloWf  who 
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had  been  then  speaking  to  the  persons  I 
assembled,  asked  nim  ifne  knew  the  state  I 
of  the  city,  and  whether  h6  was  prepared  | 
still  to  keep  away  the  troops  under  the  ' 
circumstances  in  which  it  was  placed.  | 

What  said  he  to  that  P — Colonel  Brereton 
said  they  were  tired  and  jaded  and  unfit , 
for  duty,   and  their    lives  would  be  in  | 
danger.  | 

Pabke,  J. :  That  has  been  proved  five 
or  six  times  over. 

CampheU :  He  refused  to  bring  them 
back  P— Yes. 

Did  it  appear  to  you  to  be  possible  for 
the  magistrates  to  got  any  civil  force  to 
act  without  the  military  P — No,  there  were 
less  than  one  hundred  persons  assembled. 

Bid  the  majority  of  those  say  that  they 
would  not  act  without  the  military  P— Yes, 
they  were  calling  out  for  the  solcuers ;  and 
some  of  them  said  they  were  sacrificed  to 
the  mob. 

Before  the  magistrates  left  the  Guild- 
hall and  went  to  the  Council  House,  did 
you  hear  anv  deliberation  as  to  what 
would  be  the  best  place  to  make  a  stand 
atP — I  was  not  standing  far  from  Mr. 
Ludlow  when  he  asked  whether  that  was 
the  best  place  to  make  a  stand  at,  ex- 
pecting an  attack.  I  said,  I  thought  the 
CouncU  Honse  was  better  than  that,  as 
there  were  two  fronts  to  the  street  and  a 
great  many  windows,  and  the  Guildhall 
was  a  long  narrow  building. 

Was  there  an^hing  said  about  keeping 
together  P — I  think  not ;  Mr.  Ludhw  saio, 
'*I)o  not  let  us  give  it  up,  though  the 
soldiers  are  gone,  I  am  ready  to  stand 
here  to  the  last,  if  you  think  this  is  the 
best  place." 

You  having  recommended  the  magis- 
trates to  adjourn  to  the  Council  House  P — 
Yes,  which  they  did  soon  after. 

Do  you  know  the  city  of  Bristol  well  P — 
I  do. 

In  your  judgment,  would  it  have  been  a 
prudent  thing  to  have  put  fire-arms  into 
the  hands  of  the  constables  to  suppress 
the  mobP — I  should  think  the  most  im- 
prudent thing  that  could  have  been 
adopted. 

For  what  reason  P — There  were  no  sol- 
diers to  support  them.  They  must  have 
acted  on  the  offensive,  and  it  was  not  pro- 
bable that  that  could  have  long  lasted  with 
undisciplined  persons.  Although  they 
might  for  a  time  have  been  of  use  they 
would  have  lost  their  arms,  and  been  un- 
able to  stand  against  the  mob,  and  there 
must  have  been  a  great  sacrifice  of  life 
and  property. 

Cross-examined  by  The  Attorney  Creneral. 
Did  you  give  that  opinion  aloud  in  the 
Guildhall  P— Yes ;  I  do  not  know  that  all 
the  x>er8onB  there  heard  it. 


Did  you  state  it  alone  P — I  stated  it  to 
Mr.  Ludlow. 
Did  you  state  it  aloud  P — No. 
Were  there  persons  wishing  to  have 
fire-arms  that  they  might  do  garrison 
duty  in  their  own  defence  P — I  did  not 
hear  them. 

How  came  you  to  mention  it  then  P — It 
was  stated  there. 

By  whom  ? — I  was  asked  whether  arming 
citizens  would  do,  whether  I  thought  it 
would  be  attended  with  any  advantage. 

Who  put  that  question  P — I  really  do 
not  know. 

Was  that  question  put  without  a  dis- 
position being  expressed  to  use  arms  if 
they  could  get  them  P — ^There  was  a  ^ne- 
ral  cry  for  the  assistance  of  the  soldiers  ; 
the  state  the  town  was  in  probably  sug- 
gested the  idea  of  wishing  to  arm  them- 
selves. 

Was  that  wish  expressed  P — ^I  had  heard 
it. 

Upon  your  oath  did  vou  give  that 
opinion  abont  the  use  of  arms  without 
hearing  man;jr  persons  exroess  a  wish  to 
be  trusted  with  them  P— I  did  not  hear 
many  persons  express  a  wish  to  be  trusted 
with  them. 

Some  P — I  do  not  know. 

One  P — I  do  not  know  that  it  was  men- 
tioned in  the  hall. 

Have  you  seen  much  service  P — I  hav& 
not. 

Have  you  served  in  Spain  or  in  Holland  P 
— No,  I  have  not. 

In  the  militia  P — I  have  been  in  the 
militia  the  greater  part  of  my  life. 

Did  the  mayor  resort  to  yon  for  advice 
upon  the  mode  in  which  the  town  was  to 
be  defended  P^Not  at  all. 

Did  any  other  person  express  the  same 
opinion  with  you  as  to  the  use  of  arms  by 
the  citizens  P — I  did  not  hear  any  opinion 
of  the  kind  expressed. 

Do  you  live  at  Bristol  P — I  do. 

Are  you  a  housekeeper  there  P — ^No,  I 
am  not. 

A  lodger,  perhaps  P — ^A  lodger. 

As  you  thought  the  use  of  fire-arms  im- 
prudent, did  vou  sugjD^  anything  else 
that  conld  \3e  done  P— Taid  not. 

Did  you  think  that  the  Council  Bouse 
was  better  to  defend,  because  it  had  two 
fronts  to  the  street  P— Yes. 

And  the  Guildhall  only  one  and  narrow  P 


Two  fronts  and  more  windows  P — ^Yes. 

And  an  escape  behind  P — I  am  speaking- 
of  the  Guildhall ;  there  was  only  one  smaU 
door  behind  at  the  Guildhall. 

How  many  at  the  Council  House  P — I 
really  do  not  know. 

Not  know!  Why  you  were  comparing 
these  two  military  positions  P — Not  strictly. 

You  thought  it  better  to  make  the  Coun- 
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eil  House  the  place  of  last  defence  beeanse 
there  was  a  better  mode  of  escape  P — I  said 
DO  such  thing. 

I  so  understood  yon  P — I  said  because  it 
was  better  to  defend  and  had  two  fronts 
to  the  street. 

Did  yon  not  state  that  to  Mr.  Serjeant 
Ludlow  ?—No. 

That  there  was  but  one  escape  P — I  said 
there  was  bnt  one  door,  and  a  Ions  nar- 
row building,  and  they  could  not  oefend 
themselves. 

Be-examined  by  CampheiU. 

Was  anyone  forbidden  to  use  arms  in 
his  own  defence  P — No. 

In  defence  of  his  person,  his  prox>erty, 
or  his  life  P— No. 

My  question  was,  did  you  think  it  a 
prudent  thing  to  arm  the  constables,  with 
a  view  actively  to  disperse  the  mobP— 
Certainly  not. 

You  gave  that  as  your  opinion  P — Cer- 
tainly. 

In  your  judgment,  would  the  mob  have 
had  a  better  opportunity  of  assailing  the 
Gculdhall  than  the  Council  House  P — I 
think  much  better. 

ItEplain  why  P — There  was  a  door  open- 
ing to  the  street  at  the  Guildhall,  and  on 
the  other  side  there  was  another  door, 
fafut  it  was  rather  the  difference  in  the 
form  and  the  number  of  windows  it  like- 
wiBehad. 

FuuuB,  J. :  It  is  perfectly  immaterial 
which  of  the  two  was  the  most  defensible ; 
a  great  manv  inquiries  we  have  had  have 
been  perfectly  immaterial. 

Campbell:  It  appears  that  my  learned 
firiend,  as  a  general  officer,  knows  more 
than  Captain  Cooke. 

The  Attorney  General :  1  do  not  compete 
with  him  in  anything. 

CampheU :  He  is  as  respectable  as  any 
man  in  this  Court. 

The  AUo'tfiey  Oeneral :  A  friend  of  the 
town  clerk. 

CampbeU:  He  is  the  friend  of  those  I 
value  as  much  as  anyone  in  this  Court. 
(To  the  witness.)  Was  thatvour- opinion 
as  to  the  Council  House  P — "Yes,  certainly. 

Searlett:  Will  your  Lordships  permit 
me  to  ask  Major  Mackworth  as  to  the 
expedienqjT  of  putting  arms  in  the  hands 
of  the  mob  P — t  forgot  it  before. 

Hajor  Bi^  Mackworth  called  again.— 
Examined  by  Scarlett. 

In  your  judgment,  would  it  have  been 
discreet  to  have  trusted  the  constables,  or 
the  inhabitants  generally,  who  were  readv 
to  come  forward,  if  any  there  were,  with 
fire-arms,  for  the  purx>08e  of  offensive 
mesenres  P— Certainly  not ;  it  would  have 
been  the  worst  thing  m  <^e  world. 
o    61686. 


With  respect  to  a  man  firing  out  of  his 
own  window,  to  defend  his  house,  any 
man  may  do  thatP — ^That  is  a  different 
thing. 

The  Attorney  General :  Suppose  you  had 
been  there  to  marshal  them  P — I  should 
not  have  given  them  fire-arms  when  I 
offered  to  lead  them. 

Supposing  no  military  force  were  to  be 
had  at  all,  and  many  of  the  inhabitants 
were  ready  to  act  with  fire-arms  to  dia- 
perse  the  mob,  do  you  not  think  they 
might  have  been  so  marshalled  as  to  do 
essential  service  to  the  city  P — Not  in  any 
reasonable  time. 

What  do  you  call  reasonable  time  P — A 
day  or  two ;  they  must  be  exercised. 

Did  you  ever  make  the  experiment  P—* 
Never. 

There  was  no  question  put  to  you  upon 
this  subject  P — ^None  whatever. 

If  any  question  had  been  put  to  you, 
should  you  have  hesitated  in  dissuading 
them  from  doing  it  P-^Not  an  instant. 

Tattnton,  J. :  Though  you  never  made 
the  experiment,  did  you  ever,  in  the  whole 
course  of  your  experience,  hear  of  such  an 
experiment  being  made  P — ^No,  it  is  gene- 
ralty  considered  so  dangerous  to  put  arms 
into  the  hands  of  voung  recruits^  that  they 
had  rather  be  without  them. 

The  Attorney  General  .*  Who  had  rather 
be  without  themP — The  officer  com- 
manding tiiem  would  rather  not  have  the 
service  of  recruits  with  arms  in  their 
hands. 

William  Diaper  Brice.—Examined  by 
Follett 

[The  partner  of  Mr.  Bur^ef  ,(a)previously 
examined.  His  account  is  strictly  cor- 
rect. I  remember  going  to  the  ma^or  at 
Mr.  Fripp*8  house  for  the  billets  u>rthe 
Doding^on  troop.] 

About  what  time  in  the  night  did  you 
get  to  Mr.  Fripp'e  ? — ^At  about  ten  minutes 
to  twelve,  a  little  before  twelve. 

You  and  your  son  went  together  P — ^We 
did. 

Had  you  taken  any  blank  billets  with 
you  to  be  filled  upr— No,  I  got  them 
there ;  they  were  written  there. 

You  were  present  when  the  letter  that 
was  read  just  now  was  written  P— I  was. 

And  the  billets  signed  by  the  mayor  P — 
Yes. 

And  the  letter  and  the  billets  were  then 
given  to  vouP — ^Mr.  Alderman  Fripp 
mentioned  how  they  should  be  sent ;  and 
the  mayor  said,  **  How  are  they  to  be 
sent  P  "    I  said  I  would  take  them. 

Mr.  Alderman  Fripp  was  present  P— 
Yes. 

(a)  See  above,  p.  851. 
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When  yoa  got  that  letter  and  the 
billets,  where  did  yon  go  ? — I  went  with 
my  Bon  to  the  recmiting  office  in  College 
Green. 

Who  did  yon  find  there  P — ^We  eaw  a 
man  at  the  door,  ont  of  regimentals ;  bnt 
he  appeared  to  me  to  be  one  of  the  staff 
sergeants. 

Did  yon  inqtiire  for  Colonel  Breretonf — 
Yes,  I  did. 

Did  yon  find  him  there  P — The  man 
gave  me  an  answer  I  conld  not  nnder* 
stand;  he  did  not  appear  to  know  what 
he  was  about.  I  said,  "  I  have  got  a 
letter  from  the  mayor,  I  must  find  Colonel 
Brereton"  He  said,  "  Ton  cannob  come  in 
here,  he  is  not  here."  I  said  I  mnst  go 
in,  and  we  both  forced  onrselyes  past  him, 
and  went  through  the  court,  and  got  into 
Colonel  Brereton'8  office. 

Your  found  he  was  not  there  P — ^Yes  ; 
bnt  we  saw  a  man  sitting  there,  who  said 
he  would  take  us  immediately  to  Colonel 
Brereion ;  he  was  across  the  (jreen. 

Did  yon  go  across  the  Green  P — ^Yes.  we 
did. 

To  Mr.  Franais'a  f — Yes. 

He  is  a  lieutenant  in  the  army  P — He  is 
the  district  adjutant. 

Did  you  see  Lieutenant  Francis  ? — No. 

Whom  did  you  see  P — We  rang  the  bell, 
and  saw  a  woman.  She  told  ns  that 
Colonel  Brereion  was  not  at  home.  I  then 
said  again,  "  I  have  a  letter  firom  the 
mayor,  of  considerable  consequence,  with 
-  billets."  The  sergeant  said,  **  Giye  them 
to  me,  and  I  will  give  them  to  Colonel 
Brereion  the  moment  he  comes  in.*' 

Who  said  P — Sergeant  Binidge  who  had 
gone  with  us  there. 

What  did  you  do  with  them  P — ^We  gaye 
the  letter  and  the  billets  to  him  there, 
explaining  that  the  billets  were  signed  by 
the  mayor,  and  left  in  blank  for  Colonel 
Brereion  to  fill  up,  as  he  found  necessary, 
and  to  be  directed  to  FUher's,  or  to 
Leigh*s,  as  he  found  most  conyenient. 

What  was  done  with  the  letter?— -I 
gaye  the  letter  to  him,  and  he  said  he 
would  t^e  charge  of  both,  and  giye  them 
to  Colonel  Brereion — ^he  einpected  him  in 
immediately ;  and  I  then  left  tiiem. 

Yon  say  this  was  Sergeant  Bvnidge  .^— 
Yes. 

The  witness  examined  the  other  dayP^ 

It  VTM,{a) 

OroBB-examined  by  The  Attorney  Oenerah 

Were  you  at  the  recruiting  office  about 
six  o'clock  P — ^Yes,  about  that  time. 

Did  yon  go  with  the  mayor  P^No,  with 
Mr.  Bwrges,  I  think. 

Did  the  mayor  come  there  P— He  was 
there  when  I  arriyed. 
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(a)  See  abore,  p.  228. 


How  long  did  yon  stay  P^Whikl  I  was 
there,  there  was  some  report  made  to  the 
magistrates  of  a  quantity  of  gnns  being  aft 
HoWb  the  gnnsmith.  One  of  the  nutfis- 
trates  said,  Mr.  Alderman  Daniel  and  mr. 
Serjeant  Ludhw  were  at  Mr.  0«&onie'«, 
and  they  wished  me  to  go  to  them«  and 
bring  them,  and  I  went  to  them,  and 
brought  them  back  to  Colonel  j^rarefon'f 
office;  they  were  taking  some  refreeh- 
ment. 

Did  you  stay  after  that,  as  long  as  the 
mayor  did  P — I  think  I  went  out.  I  think 
they  desired  me  to  go  out  for  some  pur* 
pose  or  another,  and  I  returned  again. 

Was  the  mayor  there,  then  P — I  think 
he  was ;  I  do  not  recollect  accompanying 
him  back  to  the  Council  House. 

Which  left  first  P — I  think  I  remained 
with  Mr.  Burgee.  I  Cannot  say  which 
left  first. 

Were  you  there  when  the  Bishop's 
Palace  was  attacked p — I  was;  I  aooom* 
panied  the  party  there. 

Will  you  tell  us  in  a  few  words,  if  you 
can,  in  what  sense  this  Queen  Square  is 
corporation  property  P — The  corporation 
are  the  lessors — they  haye  granted  the 
property  in  the  greater  utttaiber  of  in- 
stances, to  parties  for  40  years,  with  a 
coyenant  to  renew  those  leases  at  Ihe  end 
of  every  14  years,  upon  certain  fines,  with 
coyenants  to  repair  and  rebuild. 

Pakkx,  J.:  Is  this  material  to  this 
case  P — {Wiinese :)  Some  of  it  is  in  hand. 

Tatthtok,  J. :  The  leases  themselyes  are 
the  best  evidence. 

The  Atiorney  General:  Your  Lordship 
would  not  like  to  have  them. 

Tatotoit,  J. :  Probably  not. 

The  Atiorney  General:  My  learned 
friend  said  that  this  was  burned  down 
because  it  was  corporation  property.  A 
good  deal  of  the  property  was  in  hand. 

Scarleii:  I  say  so  still,  that  it  was 
burned  down  because  it  was  corpora- 
tion property,  and  that  it  was  bivned 
down  amidst  the  cheers  of  the  mob. 

SIXTH  DAY. 

Wednesday,  31st  October  1832. 

Henry  Banieh — Examined  by  Searlett, 

[I  am  a  surgeon  at  Bristol.  I  went  on 
the  Sunday  evening  to  the  Bishop's  Palace. 
I  got  as  far  as  the  archway.  The  soldiers 
were  beginning  to  come  out.] 

Were  the  troops  coming  out  meeting 
the  mob  P — Coming  from  the  Palace  to  the 
archway,  in  a  directly  opposite  direction 
to  that.  I  should  have  gone,  if  I  had 
continued  my  route  to  the  Palace ;  the 
troops  were  forcing  the  mob  from  the 
Palace  gate  at  the  moment. 

Did  you  see  the  troops  go  off  P— I  did. 

What  occurred  immediately  on    the 
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troopB  going  offP--The  fs^oops  took  a 
direction  by  l^e  Oathedral,  and  tiien  a 
▼ery  large  reinforcement  of  the  mob  came 
from  the  other  side  of  the  Green  at  right 
aaoffles  with  it,  and  went  directly  to  the 
Bishop's  Palace. 

Alderman  Bawige  was  with  jbn,  Ton 
saj,  at  the  time? — ^Alderman  fifavo^e  left 
me  JDflt  at  the  moment  that  I  came  np  to 
the  archway. 

"What  became  of  yon  between  those  two 
pttrtieeP — ^I  then  went  to  the  pay  office, 
where  I  knew  the  mayor  and  some  magis- 
trates were  assembled. 

Is  that  what  yon  call  Colonel  Brereton*8 
Becmiting  Office P— Yes;  the  Recruiting 
Office. 

What  we  understand  is  close  by  P — ^Yes, 
it  is  close  by. 

Did  yon  find  any  of  the  magistrates 
there  P — I  fonnd  the  mayor  there,  Mr. 
Alderman  George,  Mr.  Alderman  Savage, 
Mr.  Alderman  HUhouse,  the  town  clerk, 
Mr.  Bwrges,  Mr.  Brice,  and  Mr.  Sheriff 
Benqough, 

Did  yon  mention  what  had  happened, 
or  was  it  known  what  had  happened,  of 
the  troops  going  off? — I  mentioned  it; 
bat,  I  beliere,  it  was  known  also.  I  men- 
tioned that  the  troops  were  withdrawing, 
and,  in  my  judgment,  most  shamefully, 
from  the  protection  of  the  Bishop's 
Palace. 

Have  the  goodness  to  attend  to  this 
question :  on  the  troops  withdrawing,  in 
yourjndgment  do  jrou  conceive  the  mob 
could  hare  been  resisted  without  troops  P 
— ^It  was  utterly  impossible. 
Were  they  numerous  P — ^Very. 
Could  yon  judge  from  the  shouts  that 
yon  heard  whether  they  extended  some 
wajP— I  should  say  that  when  the  two 
nortions  of  the  mob  were  combined  they 
formed  many  thousands. 

Upon  this  intelligence  being  known  at 
tiie  office  where  the  magistrates  were, 
what  became  of  the  party  there  ? — I  sug- 
gested, I  believe,  in  common  with  several 
others,  that  the  situation  we  were  in 
was  one  of  extreme  peril,  because  there 
was  no  possibility  of  our  defending  our- 
selves. 

Did  you  propose  anything  to  be  done  P 
— I  urged  the  propriety  of  our  imme- 
diately quitting  that  confined  situation, 
and  taking  our  chance  going  out  into  the 
mob. 

Dispersing  P— At  once  opening  the  gates 
and  going  forth. 

In  consequence  of  that,  did  the  party 
issue  forth  r— We  did ;  I  threw  open  one 
leaf  of  the  double  gate,  and  we  all,  imme- 
diately, in  a  body,  left  the  ground  of  the 
office,--- the  court  yard. 

By  the  double  gate  do  yon  mean  to  the 
court  of  the  office P— Yes;  I  opened  one 


leaf  of  it,  and  we  all  went  out  together; 
everybody  left  it. 

Wnich  course  did  you  take  P — I  first  of 
all  went  with  the  stream  of  the  mob  to- 
wards the  diawbrid^,  as  far  as  Trinity 
Street,  the  top  of  Trmity  Street. 

Were  the  mob  going  on  rapidly  P — ^They 
were  goiug  at  a  great  pace,  and  throw- 
ing missiles,  sticks,  and  other  things, 
wmch  I  found  very  disagreeable. 

After  having  gone  on  with  the  stream 
of  them  for  some  distance,  did  yon  con« 
trive  to  leave  themP — ^Yes,  I  made  an 
angular  movement,  to  get  out  of  it. 

Where  were  you  brought  ontP — ^I  was 
called  to  by  the  mayor ;  just  as  I  had  got 
to  the  edge  of  the  concourse  of  people, 
Mr.  Binney  called  me,  and  asked  me  to 
render  him  an}r  assistance  that  I  could. 

You  heard  his  voice,  and  he  asked  yon 
to  render  him  any  assistance  you  could  P 
— I  did,  he  called  me  by  name. 

Did  you  advance  to  himP— I  did,  I 
advanced. 

Was  that  upon  College  Green  P — ^Yes,  it 
was  a  few  yards  above  the  turning  towards 
Trinity  Street  that  I  got  out  of  the  edge 
of  the  mob,  and  then  1  met  Mr.  Binney, 
and  took  him  by  the  arm,  and  led  him  into 
the  centre  of  the  Green. 

Of  course  you  can  only  answer  to  what 
happened  to  yourself,  but  did  you  observe 
whether  he  seemed  exhausted? — ^When  I 
got  into  the  centre  of  the  Green,  I  said, 
"  We  can  wait  a  little  while  here,  we  are 
here  free  from  disturbance,  and  you  can 
reflect  what  you  can  do,  or  what  can  be 
done.'*  As  soon  as  I  got  to  the  centre  of 
the  green  he  appealed  to  me  in  this  way ; 
"  Baniel,  I  have  done  all  that  I  can, 
is  there  anything  earthly  yon  can  sug- 
gest P" 

In  the  position  which  you  both  were 
then  in,  was  it  an  advance  towards  the 
Council  House  P — ^No,  it  was  about  on  a 
straight  line  from  where  I  got  him  up, 
neither  advancing  nor  retreating,  but  m 
centre  of  College  Green. 

There  was  no  road  there  P — There  was  a 
footpath,  but  it  was  free  from  the  crowd 
of  people. 

What  was  your  reply  to  that  P— I  told 
him  that,  from  the  completely  deranged 
state  of  all  our  defensive  powers,  I 
thought  it  was  his  imperative  duty  to  put 
himself  into  a  situation  to  preserve  his  own 
life. 

Did  vou  propose  to  take  him  anywhere  P 
—I  did. 

Where  was  that  P — I  offered  to  take  him 
to  mv  own  house,  at  Clifton. 

What  was  his  answer  P — ^He  acceded  to 
it,  and  we  were  proceeding  towards 
Clifton,  when  somewhere  about  the  bottom 
of  Park  street  Mr.  Binney  said  to  me, 
"  Why,  Daniel,  your  house  is  out  of  the 
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city,  and  if  it  is  possible  for  me  to  find 
any  place  of  aafetj  within  the  oity,  I 
Bhould  most  earnestly  desire  to  stay  there, 
that  I  might  be  at  hand  in  case  it  should 
be  necessary  for  me  to  do  anything,  or  to 
take  any  necessary  measures. 

LiTiLEDALE,  J.:  That  he  might  be  at 
huid  for  what? — ^If  he  was  wanted  for 
pim)08es  of  any  description. 

acarlett :  In  consequence  of  that  where 
did  yon  take  him  P — It  immediately  crossed 
my  mind  that  my  partner,  Mr.  Granger, 
liyed  within  a  few  doors  from  where  we 
were  then  standing,  and  I  immediately 
took  him  there. 

Scarlett :  I  beg  pardon  of  your  Lordships 
and  the  jui*y  for  the  want  of  recollection 
in  my  opening.  I  belieye  I  stated  that  he 
went  first  to  Mr.  Laa'e,  and  then  to  Mr. 
Granger's ;  it  was  an  involuntary  mistake 
of  mine  (a)  {To  the  Witness.)  You  took  him 
to  Mr,  Granger's,  your  partner's  P — ^I  did. 

What  occurred  when  you  introduced 
him  to  Mr.  Granger  ? — ^We  had  not  been 
there  many  minutes.  Mr.  Tinneg  was 
extremely  fatigued 

I  asked  you  the  question  whether  he 
was  exhausted  and  fatigued  P — ^He  was  so, 
and  I  asked  Mr.  Grander  to  give  him  a 
biscuit  and  a  ^lass  of  wine,  but  I  believe 
even  before  it  was  brought  Mr.  Pinney 
said  to  me,  "  I  am  very  anxious  that  it 
should  be  known  where  I  am;  do  pray 
send  a  message  to  Colonel  Brereton  and  to 
Mr.  Brice,  and  to  Mr.  Barges,  and  Mr. 
.Seneant  lAtdlaw. 

W  as  a  messenger  procured  P— A  gentle- 
man had  joined  us,  in  the  course  of  our 
widking  from  the  Green  to  Park  Street,  a 
total  sf  anger  to  me,  a  person  I  had  never 
seen  before,  nor  have  I  ever  seen  him  since, 
and  I  asked  this  gentleman  if  he  would 
undertake  to  go  with  this  message,  which 
he  did. 

LiTTLEDALB,  J. :  To  scud  to  whom  P — To 
Colonel  Brereton,  Messrs.  Bwrges  and 
Brice,  at  the  Council  House,  and  Mr.  Ser- 
jeant  Ludlow. 

Scarlett :  After  he  stated  his  desire  that 
those  persons  should  be  informed  where 
he  was,  I  think  you  say  that  a  gentleman, 
who  was  a  stranger,  who  had  accompanied 
you,  undertook  to  go  P — Yes. 

He  was  requested  by  you  to  take  that 
message  immediately,  and  he  agreed  to  do 
it  P— Yes,  he  did. 

How  long  did  the  mayor  remain  at 
Mr.  Granger's  f — I  really  cannot  exactly 
say ;  I  should  say  an  hour,  or  an  hour  and 
a  Quarter. 

What  was  the  cause  of  his  leaving  it  P — 
Mr.  Gran^ger  called  me  out  of  the  room, 
and  told  me  that  he  was  under  so  mueh 
alarm  for  the  safety  of  his  wife  and  family, 

(a)  Sec  above,  p.  816. 


that  he  could  not  permit  the  mayor  to 
remain  any  longer  in  his  house. 

Did  he  state  what  was  the  cause  of  his 
alarm  P — ^He  was  afiraid,  from  its  being 
known  to  the  populace  that  the  mayor  was 
there  that  his  house  might  be  attacked, ' 
and  that  his  property  and  the  safety  of  his 
familjr  might  be  encubugered. 

This  was  not  in  the  mayor's  presence^ 
he  called  you  out  P — He  called  me  out. 

Did  you  express  any  unwillingness  to 
communicate  thisP — I  did.  I  was  re- 
luctant. 

What  did  Mr.  Granger  sav,  if  you  would 
not  undertake  it  P — ^He  said,  that  if  I  did 
not,  he  should  be  under  the  necessity  of 
doing  it  himself,  of  telling  the  mayor  that 
he  must  quit  the  place. 

In  consequence  of  this,  did  you  state  it 
to  the  mayor  P — ^Not  in  those  direct  terms. 
I  did  it  in  as  delicate  a  way  as  I  could, 
that  it  was  necessai^  for  us  to  remove ;  I 
did  not  like  to  say  point  blank  that  we  were 
turned  out  of  the  house. 

Mr.  Granger  was  your  partner  too  P — ^He 
was. 

Mrs.  Changer  was  there  P — She  was  up- 
stairs. 

When  you  went  out  into  the  street,  did 
you  kuow  where  to  goP— I  suggested 
that  we  would  go  across  to  Mr.  Sheriff 
Losb's. 

Did  you  go  across  P — We  did. 

What  occurred  at  Mr.  Sheriff  Lax's  T 
Have  the  goodness  to  state  that  without 
my  asking  you  particnlarly  P — Mr.  Sheriff 
Laa's  servant  opened  the  door.  I  asked  if 
Mr.  IkuB  was  at  home.  He  told  me  no,  he 
was  not.  I  said  that  I  was  desirous  of 
bringing  the  mayor  in — that  the  mayor 
was  at  the  door,  and  I  wanted  to  bring  him 
in  there.  His  reply  was,  that  Mr.  and 
Mrs.  I/ocB,  and  the  female  servants,  had 
all  left  the  house,  and  that  evervthing 
valuable  that  could  be  moved,  had  been 
removed ;  that  he,  with  another  man  who 
was  standing  by,  were  left  in  charge  of 
the  house  ;  that,  if  the  mob  assailed  it,  he 
was  to  throw  the  coping-stones  over,  to 
endeavour  to  intimidate  them,  and  if  that 
did  not  succeed,  he  was  to  escape  over  the 
roof,  and  leave  the  house  to  its  fate. 

He  stated  that  as  his  instructions  P — 
Yes,  as  his  instractions. 

What  ftirther  passed  P  Anything  further 
with  that  man  P — ^Not  a  word. 

Did  you  consider  that  as  a  repulse  P — Of 
course.  I  took  the  mayor  by  the  arm,  and 
led  him  away. 

When  you  led  the  mayor  away,  from  the 
conversation  you  have  mentioned,  had  you 
the  least  idea,  or  was  one  word  said  by 
either  of  you  where  the  mayor  was  to  go  P 
— ^Not  one  word,  for  in  my  own  mind  I 
meant  to  take  the  mayor  to  my  own 
house. 
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In  joor  mind,  yon  had  resolred  to  take 
.him  to  jonr  own  honse  P — I  had. 

Did  one  word  pass  in  the  preBenoe  of 
that  man,  about  yonr  going  to  Mr. 
^riffp's  ? — ^Impossible !  I  had  no  more  idea 
of  golne  to  Mr.  Frwp'%,  when  I  left  Mr. 
XcuiV  door,  than  I  have  of  going  to  Mr. 
JPWjpp'^  this  morning. 

When  the  mayor  and  yon  left  the  door, 
how  far  had  yon  got  before  anything 
occurred  P— Nearly  to  the  top  of  Park 
Street. 

That  leads  to  Berkeley  Square,  I 
believe  P—That  leads  to  Berkeley  Square. 

Was  anything  suggested  by  the  mayor 
as  you  were  nearly  at  the  top  of  Park 
Street  P — The  mayor  said  to  me,  when  we 
were  near  the  top  of  Park  Street,  "  I  won- 
der if  Mr.  Alderman  Ftvpp  is  at  his 
brother  Dant^'f,  in  Berkeley  Square ;  do 
yon  know  themP"  I  said,  "Very  inti- 
mately, and  that  I  would  go  and  find 
out." 

Did  the  mayor  state  whether  he  had 
anjr  knowledge  himself  of  Mr.  Daniel 
Fripp  ? — ^No ;  nothing  further  passed  than 
the  words  I  have  mentioned. 

Did  he  accompany  you  to  the  house  P — 
He  did. 

You  went  in  P— No,  I  rang  the  bell,  and 
asked  if  Mr.  Alderman  Fripp  was  there ; 
his  brother  told  me  he  was,  ana  I  requested 
he  would  come  down,  for  the  mayor  wanted 
to  see  him. 

That  uras  before  you  introduced  the 
mayor  into  the  honse  P — Before  the  mayor 
was  introduced  into  the  house. 

Did  Mr.  Alderman  Prtpp  come  down  P 
— ^I  do  not  recollect.  I  beliere  Mr.  DcmteZ 
Frvop  alone,  came  down;  I  did  not  go 
forllier  than  the  passage ;  as  soon  as  I  had 
introduced  the  mayor  in  the  pasease  I  left. 
I  am  positive  Mr.  BanieL  Frtpp  was 
present,  but  whether  Mr.  Alderman  Fripp 
came  down  before  I  left  the  passage,  1 
cannot  be  positive. . 

Did  -you  then  proceed  to  your  own 
house  P— I  went  home  to  Clifton. 

Did  you  see  the  mayor  the  next  morn- 
ing P— I  did. 

At  what  hour  P — ^I  should  think  between 
ten  and  eleven. 

At  the  Council  House  P— Yes. 

Were  yon  ^  there  any  time  with  him  P— 
Not  a  great  many  minutes. 

I  beg  to  ask,  although,  when  you  found 
the  mayor  in  the  state  you  describe,  he 
impeared  much  fatigued,  did  you,  either 
that  night,  or  the  following  morning, 
observe  in  him  any  want  of  personal 
oomnwe  and  coolness  P — ^My  reply  to  that 
wouldbe  this — ^that,  lookinff  at  tne  extreme 
personal  fatigue  which  he  most  have 
undergone  during  those  days,  and  looking 
at  the  overwhelming  circumstances  that 
snrroimded  him,  I  thmk  he  showed  as  much 


or  more  presence  of  mind  that  would  fall 
to  the  lot  of  many  men. 

Had  you  been  in  Bristol  during  the 
Sunday  before  the  time  you  went  to  the 
Council  House  P — ^Yes,  I  was,  aloat  eleven 
o'clock,  or  between  eleven  an  J  twelve  for 
a  yery  short  time. 

Were  you  at  the  Council  House  P — ^No ;  I 
was  at  the  hospital  the  greater  part  of  the 
morning,  in  consequence  of  the  wounded 
who  came  in  on  the  Sunday  morning. 

You  are  a  surgeon  in  the  Bristol  Infir- 
m^  P— I  am. 

You  were  in  attendance  that  morning  P 
We  were  all  in  attendance  that  morning 
to  attend  upon  those  who  had  come  in, 
and  to  wait  m  case  of  any  others  coming 
in. 

Cross-examined  by  The  Attorney  QeneraL 

You  went  to  the  Council  House  between 
six  and  seven,  I  think  you  say  P — ^Yes. 

And  you  found  that  the  mayor  had  gone 
to  the  Bishop's  Palace — was  that  soP— 
Yes. 

Did  you  then  go  to  the  Palace  yourself  P 
— I  went  directly  with  Alderman  Savage 
towards  the  Palace. 

You  were  deterred  from  going  to  it  by 
some  occurrence  of  the  mob  r — ^xes. 

The  troops  were  coming  out  at  that 
time  P — ^They  were. 

I  think  1  understood  you  to  say  you 
thought  you  would  go  to  the  office  to  see 
the  mayor  there  P — 1  went  to  join  the 
mayor  and  other  magistrates  because  I 
was  informed  that  they  were  assembled. 

Where  P — At  the  recruiting  office. 

Where  did  you  receive  that  informa* 
tion  P — I  think  Mr.  8av<ige  told  me  that 
th^  were  gone  into  the  office. 

That  they  were  at  the  office  at  the  same 
time  the  soldiers  were  at  the  Bishop's 
Palace  P — ^The  mayor  was  at  the  office  while 
the  soldiers  were  round  protecting  the 
Bishop's  Palace. 

Were  you  a  second  time  at  the  office  P — 
No,  that  was  tho  only  time  I  was  there. 

Then  I  presume  that  must  have  been 
later  than  you  suppose  P — ^I  do  not  think  it 
was  a  great  deal  later  by  the  time  we  got 
down  there;  it  may  haye  been  a  liUle 
after  seven  when  we  got  to  the  office.  I 
think  it  is  not  possible  under  the  circum- 
stances to  be  correct  to  the  hour. 

You  went  from  the  Council  House  to 
the  office,  did  you  P — ^I  did. 

You  and  Mr.  Savage  ? — ^Yes. 

And  how  mainr  more  P — ^There  was  Mr. 
Qranger  and  Mr.  Fedden,  1  understood 
from  Mr.  Sa/oage  that  the  party  who  had 
gone  with  the  mayor  were  stUl  more 
numerous,  but  they  had  gone  another 
route  by  Broad  Street. 

Are  there  different  routes  P— Yes,  there 
are. 
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Do  you  meet  with  anj  obstmction  in 
getting  from  the  Counoil  House  to  the 
drawbridge  P — ^Not  the  slightest. 

Or  in  getting  from  the  drawbridge  to 
the  office? — None,  till  we  came  to  the 
archway  where  the  mob  were  collected. 

How  long,  in  your  judgment,  were  you 
at  the  office  altogether? — Not  many 
minutes. 

You  haye  stated  what  happened  at  Mr. 
Oranger's;  when  you  went  to  Mr.  Sheriff 
Lax'e  did  you  know  the  servant  who 
opened  the  door  ? — I  did  not  immediately, 
because  he  was  disguised  in  dress ;  he  was 
dressed,  I  think,  as  a  sailor ;  he  was  dis- 
guised I  know. 

Do  you  remember  some  doubt  being 
expressed  whether  he  and  the  mayor  knew 
one  another  ? — There  was  nothing  of  the 
kind. 

Are  you  quite  sure  of  that?— Indeed,  I 
am. 

You  did  not  know  him  at  first? — I  did 
not. 

Was  there  nothing  said  about  who  he 
was,  or  whether  you  knew  him  ? — Not  by 
the  mayor,  he  made  himself  known  to 
me;  the  mayor  never  went  within  the 
threshold  of  the  door,  he  stood  in  the 
doorway. 

But  the  man  did  make  himself  known 
to  you?— He  did. 

Between  him  and  you  there  was  some 
question  as  to  whether  you  knew  him  or 
not  ? — ^There  was. 

Do  you  recollect  his  using  the  expression 
that  he  had  often  had  the  honor  of  waiting 
upon  his  worship  at  the  Mansion  House  r 
— I  do  not.  I  think  he  made  use  of  some 
expression  about  having  waited  upon  me 
at  the  "  Montague,"  but  that  related  to 
myself,  not  to  the  mayor. 

You  do  not  recollect  very  accurately  ? — 
There  was  something  of  that  kind. 

You  are  not  certain  about  that? — ^Yes,  I 
am  certain  he  referred  to  having  waited 
upon  me  at  the  "  Montague  "  tavern. 

The  mayor  was  in  sight,  I  suppose,  in 
the  doorway? — ^Yes. 

Did  not  the  sheriff's  servant  say  he  had 
had  the  honour  of  waiting  upon  his  wor- 
ship ? — ^No,  not  in  my  hearing. 

Are  you  quite  sure  ? — Quite. 

Was  there  anything  to  call  vour  atten- 
tion to  a  circumstance  so  trivial  ?— I  think 
I  should  have  recollected  that. 

When  was  your  attention  called  to  this  P 
— I  do  not  think  it  has  been  called  to  it  at 
all  till  now. 

Till  within  these  few  days,  I  presume  ? 
--Yes. 

Do  you  mean  to  say  that  you  can  swear 
to  the  fact,  that,  having  referred  to  having 
waited  upon  you  at  the  "  Montague,"  he 
did  not  refer  to  his  having  had  the  honour 
of  waiting  upon   the   mayor  ?-^I   swear 


that,  to  the  best  of  my  belief,  he  did  not 
refer  directly  or  indirectly  to  his  having 
waited  upon  the  mayor. 

Will  you  swear  that  that  could  not  have 
passed,  and  you  ha^e  forgotten  it? — ^I 
swear  that  if  it  had  passed  I  could  not 
have  forgotten  it. 

That  is  a  speculation  ? — I  am  certain  I 
could  not  have  forgotten  it. 

Tauuton,  J. :  He  swears  it. 

The  Attorney  General. -  It  is  a  specula- 
tion, however.  What  was  there  to  make 
you  remember  it  from  that  time  to  this? 
— This  simple  fact,  that  the  mayor  was 
outside  the  door,  no  one  question  was 
referred  to  him  or  about  him  by  the 
servant. 

That  is  the  very  question,  whether  it 
was  or  not  ? — ^I  say  positively  not. 

I  ask  why  you  are  able  to  swear  to  the 
fact  so  nositively  ? — Because  the  few  sen- 
tences tnat  passed  were  so  veiy  short  that 
I  could  not  forget  them ;  it  did  not  amount 
to  a  minute  or  a  minute  and  half  at  the 
outside. 

LiTTLEDALE,  J. :  You  think  you  heard 
them  all? — 1  say  positively  that  I  can 
remember  every  word  that  passed. 

The  Attorney  OenercU :  Of  course,  then, 
he  said  nothiog  about  having  been  at  the 
Mansion  House  the  night  before  or  that 
morning,  or  assisting  the  mayor  to 
escape  P — Not  that  I  heard ;  I  heard 
nothing  of  the  kind. 

You  swear  that  nothing  of  the  kind 
passed?— Nothing  of  tho  kmd,  certainly. 

The  mayor  had  mentioned  his  wish  to 
have  it  known  to  the  town  clerk,  and  Mr. 
Brice  and  Burgee,  where  he  was  ? 

Scarlett :  And  Colonel  Brereton  ? 

The  Attorney  General :  I  do  not  speak  of 
Colonel  Brereton,  but  of  Mr.  Brice,  Mr. 
Burgee,  and  the  town  clerk  P — ^Yes,  he  did. 

Did  he  mention  none  of  those  corporate 
gentlemen  at  Mr.  Lo/x^e  door  P — ^None. 

Nor  you  mention  them  P — ^Not  that  I  am 
aware  of.    I  have  no  recollection  of  having  * 
done  so. 

There  was  nothing  said  about  its  being 
known  where  he  was  to  the  corporate 
gentlemen,  or  anything  of  that  sort  ? — ^I 
have  not  the  slightest  recollection  \  I  think 
I  can  say  certainly  not. 

There  was  nothing  said  by  you,  *  You, 
understand  what  the  mayor  means  ?" — ^I 
have  no  recollection  of  anything  of  the 
kind. 

The  man  did  not  say,  "I  understand 
you ;  I  will  not  betray  his  worship  P" — ^I 
have  no  remembrance  of  any  such  words. 

You  left  the  mayor  at  Mr.  Fripp*8,  did 
you  P — ^I  did. 

You  thought  the  mayor  in  danger,  it 
seems  ? — I  did. 

Were  you  not  anxious  to  prevent  its 
being  known  where  he  if  as  by  any,  exoept 
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those  to  whom  the  knowledge  was  neces- 
aarrP— Iwaa. 

Had  Yon  giyen  a  caution  to  anybody  on 
that  gnbjectP — I  did,  to  the  messenger 
that  went  from  Mr.  Cfranger^e. 

What  was  the  caution  you  gayeP— It 
was>  that  he  should  not  say  generally 
where  the  mayor  was,  but  only  to  the  per* 
sons  to  whom  he  went. 

You  thought  that  a  yery  important 
Gftution  to  be  ^ven  P — I  did. 

When  you  dined  at  the  "  Montague  "— 

Wiine$8:  Will  you  allow  me  to  add  a 
sentence  to  that.  When  I  directed  the 
messenger  to  go  to  those  several  places 
and  explain  where  the  mayor  was,  and 
did  give  him  the  caution  that  he  was  not 
to  tell  anybody  bat  the  authorities  to 
whom  he  was  sent,  the  mayor  turned 
roond  yery  sharply  upon  me,  and  said 
immediately,  "  But  it  must  be  known 
where  I  am." 

The  Attorney  General :  This  wish  to  have 
it  known  to  the  authorities  where  he  was 
led  you  to  employ  the  messenger  for  that 
pfurpose  P — Yes,  but  I  thought  it  my  duty 
to  giye  the  last  sentence  as  well  as  the 
first. 

When  you  dined  at  the  **  Montague  "  did 
the  mayor  dine  there  P — I  do  not  know 
that  I  oyer  dined  with  the  mayor  there  in 
my  life. 

It  was  not  a  corporation  dinner  P — ^No ; 
I  do  not  think  I  ever  dined  with  the  cor- 
poration there;  that  was  not  the  place 
where  they  dined. 

You  knew  that  Townsend  was  the 
sheriff's  servant? — Yes. 

You  supposed  that  he  must  know  the 
iii^QrP.-.Yes. 

Was  there  any  reason  why  you  should 
giye  this  charge  to  the  person  you  sent, 
and  not  to  him  ? — If  we  had  remained 
there  I  should  have  done  so. 

What  was  the  reason  you  did  not  do  it  P 
•^-Because  we  did  not  rest  there,  and  it 
was  not  likely  they  should  seek  him  there. 

Why  was  it  not  likely  they  should  seek 
him  mere  P — ^Because  he  was  not  likely  to 
be  there. 

Nor  at  Mr.  Changer* b  P— Yes  ;  I  was 
sending  word  that  he  was  there. 

Where  was  the  messenger  to  say  that 
the  mayor  was  P — ^At  Mr.  Chranger*8, 

You  determined  to  take  the  mayor  to 
jonr  own  house  P — I  did. 

I  do  not  know  whether  yon  haye 
happened  ever  to  have  seen  A&.  Pinney 
on  horseback  P — ^Never  in  my  life. 

Pabxb,  J. :  Are  you  sure  that  you  did 
not  say  to  Toumsend  that  he  was  not  to 
tell  where  the  mayor  was  gone  P— I  am 
quite  sore. 

That  he  was  gone  to  Mr.  Fripp*8  in 
Berkeley  Square,  but  that  he  was  not  to  tell 
UP— I  am  quite  sure;  I  had  no  idea  of 


going  to  Mr.  Frig's  when  I  left  Mr.  Iioe's 
aoor. 

What  Townsend  has  sworn  is,  that 
Daniel  said  he  might  depend  upon  him ; 
that  he  was  not  to  tell  where  the  mayor 
was  gone ;  and  that  Daniel,  in  the  presenos 
of  the  mayor,  said  that  he  was  going  to 
Mr.  Fripps  in  Berkeley  Square  ;  that  he 
the  witness,  said  in  answer,  he  perfectly 
understood  him,  he  would  not  betray  his 
worship— did  that  pass  P — Certainly  not. 

Taxjntoh,  J. :  There  is  a  question  which 
one  of  the  gentlemen  of  the  jury  wishes 
to  ask:  "!&d  you  any  occasion  to  doubt 
the  faithful  delivery  of  the  message  to  the 
city  authorities  P— I  had  not  the  slightest 
means  of  ascertaining  the  fact;  he  was 
an  utter  stranger  to  me ;  I  had  never  seen 
him  before  or  since. 

Taunton,  J. :  Is  the  archway  you  and 
other  witnesses  have  spoken  of  the  arch- 
way between  the  College  Green  and  the 
Lower  College  Green  P — It  is. 

Can  you  tell  us  with  any  degree  of  cer- 
tainty how  many  yards  or  paces  that 
archway  is  from  the  place  where  the  mill- 
tary  and  the  crowd  were  so  closely  pressed 
together  at  the  Bishop's  Palace  P — 1  should 
thmk  not  above  thirty  or  forty  yards — a 
very  short  distance. 

You  had  advanced  at  the  time  you  were 
stopped,  at  the  archway  to  within  about 
forty  yards  of  the  palace  P — ^About  forty 
yaras  from  the  entrance  to  the  palace,  not 
the  palace  itself. 

Daniel  JWp!p.— Examined  by  CampbeU, 

Do  you  live  in  the  city  of  Bristol  P^I 
do. 

At  No.  30,  Berkeley  Square  P— I  do. 

You  are  not  in  business ;  I  believe  you 
are  living  upon  your  fortune  P — I  am. 

Are  you  a  brother  of  Alderman  Fripp  f 
—I  am. 

Are  you  a  member  of  the  corporation 
itself  P — I  am  not. 

Do  you  remember  your  brother  coming 
to  your  house  in  the  evening  of  Sunday* 
the  3(Hh  of  October,  1831 P— I  do. 

About  what  time  did  your  brother 
come  P — ^As  nearly  as  I  can  recollect  about 
nine  o'clock. 

Is  Mr.  Daniel,  the  surgeon,  a  friend  of 
yours  P — ^He  is. 

And  an  intimate  friend  P— He  is. 

Do  you  recollect  in  the  course  of  that 
night  Mr.  Daniel  coming  to  your  house  P 
—I  do. 

With  Mr.  Finney,  the  then  mayor  P— 
Yes. 

About  what  time  was  it  P^About  eleven 
o'clock. 

Do  you  recollect  what  Mr.  Darnel  said 
when  he  introduced  the  mayor  P — He  asked 
me  if  I  would  take  the  mayor  in,  that  he 
did  not  like  to  take  him  to  OliftoDy  that. 
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in  fact,  the  mayor  wonld  not  leave  the 
city,  otherwise  he  would  have  taken  him 
to  his  honse  at  GUfton. 

Do  70a  recollect  afterwards  the  town 
clerk,  Mr.  Seijeant  Ludloto,  and  Mr. 
Burgee,  coming  to  the  hoase  P — ^I  do. 

Did  they  inquire  for  the  mayor  P — They 
did. 
'  They  saw  him  P— They  did. 

Do  yon  recollect  that  a  letter  was  then 
written  to  Colonel  BrereUm  hy  the  mayor  P 
— ^Partly  by  the  mayor. 

LiTTLEDALB,  J. :  At  what  time  was  it  the 
town  clerk  came  P-*A  little  before  twelve. 

And  Mr.  Burges  P — ^Yes,  I  believe  they 
came  together. 

Cmnphell:  Do  yon  recollect  Mr.  Brice 
coming  P — ^Yes. 

Do  yon  afterwards  recollect  Mr.  Ooldney 
and  Mr.  Wintour  Hanria  coming  P — ^Yes. 

That  was  abont  three,  I  belieye  P — It 
was. 

Ltttlsdalb,  J. :  That  letter  was  written 
after  Mr.  Serjeant  Ludlow  came  in  P — ^Yes, 
it  was. 

Campbell :  Mr.  Qoldney  and  Mr.  Wintour 
Harris  called  abont  three  P — ^They  did. 

They  delivered  a  message  to  yon  for  the 
mayor  P — They  did. 

Did  yon  take  that  message  to  the  mayor  P 
—I  did. 

Where  was  he  P —  He  was  np  in  my 
drawing-room,  one  stoiy  hi^. 

Did  he  sit  np  all  night  P— -He  did. 

Yon  having  delivered  the  message,  was 
there  a  letter  written  P — There  was. 

Was  that  given  to  yon  to  deliver  to  Mr. 
Goldney  and  Mr.  Ha/rria  ? — ^It  was. 

Did  yon  deliver  it  to  them  P — ^I  did. 

Do  yon  recollect  what  yon  said  when 
yon  delivered  the  letter  P — ^Yes. 

Mention  it  to  my  Lord  and  the  jury  P — 
I  requested  that  ukey  wonld  not  say  that 
the  mayor  was  at  my  honse. 

Did  yon  receive  any  instmotions  or 
authority  from  the  mayor  to  deliver  that 
injunction  P — None  whatever. 

Did  he  know  that  you  were  to  deliver 
itP— No,  he  did  not. 

Did  you  tell  him  that  you  had  delivered 
it  P — I  did  not ;  on  the  contrary,  when  I 
received  the  letter  from  the  mayor  he  was 
anxious  that  it  should  be  put  in  that  letter 
where  he  was,  because  it  was  not  in  the 
letter.  The  letter  was  being  sealed  when 
he  pressed  that :  "  It  is  not  stated  in  that 
letter  where  I  am  " ;  and  upon  that  I  took 
the  letter  down,  with  the  observation  it 
did  not  signify,  that  it  was  stated  so  dearly 
in  the  letter  at  twelve  o'clock. 

Taunton,  J. :  The  mayor,  when  he  was 
sealing  the  letter,  said,  '*  I  omitted  to  put 
in  the  date  where  I  am  *'  P— Yes. 

Then  an  addition  was  made  to  the  note  P 
—No. 


CarwgiMi  The  witness  stated  that  ^ 
was  unnecessary  to  make  any  addition  to 
it  because  it  was  so  clearly  stated  in  the 
letter  written  to  Oolonel  Brere^Mi,  at  twelve 
o'clock. 

Tavnton,  J. :  I  beg  your  pardon  ;  I  lost 
the  L^ter  part  in  reading  the  former. 

Did  you  know  that  in  the  letter  wiitton 
at  twelve  it  was  stated,  "The  mayor  of 
Bristol  begH  leave  to  inform  Colonel  Brer^ 
ton  that,  if  he  dxould  have  occasion  for  the 
orders  of  a  magistrate,  either  the  mayor 
or  some  other  magistrate  will  be  found  at 
Mr.  JPripp'*,  No.  30,  Berkeley  Square,  th* 
second  house  on  the  right  hand,  on  tnm- 
inff  into  the  Square  from  Park  Street"  P — 
I  did,  because  I  gave  the  description  of 
the  house  myself. 

Were  you  afraid  that  it  should  be  gen^ 
rally  known  in  Bristol  where  the  mayor 
was  P — I  was. 

On  what  ground  P — My  wife  had  been 
considerably  alarmed  by  what  she  con- 
sidered the  noise  of  rioters  coming  up 
Park  Street. 

Had  your  wife  been  much  alarmed  P — 
She  had. 

Had  that  produced  any  illness  P — She 
had  been  in  fits. 

Besides  that,  had  any  money  been 
brought  to  your  house  from  the  Post 
Office  P  — There  had->sent  by  the  post- 
master. 

For  safe  custody  at  your  house  P — ^Yes. 

When  had  it  been  brought  P — I  believe 
about  half-past  nine. 

On  the  Sunday  evening  P — ^Yes. 

At  what  hour  did  the  mayor  leave  your 
house  on  the  Monday  morning  P — ^I  beueve 
it  was  between  four  and  five  o'clock. 

Did  Alderman  Ooldney  then  call  upon 
him  P — ^Yes,  he  did. 

Alderman  Qoldney  and  the  mayor  went 
2kyniv  together  P — ^They  did. 

Had  he  sat  up  till  that  time  P^He  had. 

Without  changing  his  dress  P — ^Without 
the  least  change  or  alteration  of  his  dress. 

Is  there  a  gentleman  of  the  name  of 
Bateliffe,  a  nei^bour  of  yours,  in  Berkeley 
Square  P — There  is. 

Was  he  aware,  to  your  knowledge,  that 
the  mayor  was  at  your  house  that  night  P 
— ^He  was. 

Do  you  know  whether,  in  consequence, 
he  removed  his  family  P — I  cannot  say. 

LnxLEDALS,  J. :  Do  you  know  how  he 
became  aware  of  his  bemg  at  your  house  P 
— ^I  do  not ;  but  he  knew  of  his  being  at 
my  house  before  half-past  eleven. 

The  Attorney  (General :  I  do  not  see  how 
that  can  be  material. 

PaxkIb.  J. :  It  may  explain  Mr.  J'rtpp's 
conduct ;  it  cannot  affect  Mr.  Baidiffe. 

The  Attorney  General:  1  do  not  Imow 
how  it  can  explain  Mr.  Fripp*$  conduct. 

LixiIBDAlB,  J. :  Only  tbiat  it  might  ba 
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material  whether  other  peraonB  were  aware 
of  his  being  in  that  honse. 

CamjaheU:  Do  yon  know  whether  Mr. 
BaicHwe  was  chnrchwarden  at  that  time  P 
—I  beUere  he  was  not. 

Cross-examined  bj  the  Attorney  OeneraiL 
The  alderman  came  to  your  house  about 

nine  in  the  evening  P— He  did. 
When  was  Mrs.  Fripf  so  affected  as 

you  describe  P — I  think  it  was  about  ten 

o'clock. 
Before  the  mayor  came  P— I  belieTe  it 


Did  you  mention  that  to  the  mayor  when 
he  came  P — I  did  not. 

Did  you  tell  him  that  you  wished  it  not 
to  be  known  that  he  was  there  P — No,  I 
did  not. 

At  what  time  did  you  go  out  yourself  on 
the  Monday  moming.P — I  went  out  soon 
after  daylight. 

That  IS  af>out  half-past  six  or  near  seren  P 
—Thereabout. 

Had  aznrbody  else  called  upon  you  in  the 
nif^t  P — ^Y es,  many  persons  called. 

The  mayor  had  left  the  house  before  you 
went  out  r— Yes,  he  had. 

How  soon  after  that  did  you  see  Mr. 
BakUffe  /—I  cannot  say  at  what  time  after- 
wards I  saw  him. 

Had  you  seen  him  in  the  course  of  the 
night? — I  had,  sereral  times ;  he  came  to 
my  honso  to  make  inquiry  what  I  intended 
to  do  with  my  family. 

John  FUheTf  sworn. — Examined  hy  FoUett. 

I  belieTe  you  are  a  livery  stable  keeper, 
areyou  not r — ^Yes,  I  am. 

yfere  your  stables  engaged  for  the  re- 
ception of  the  troops  on  the  Saturday  P — 
They  were. 

I  believe  the  14th  were  quartered  there, 
were  not  they  P — They  were. 

Do  you  remember  on  the  Sunday  the 
14ih  coming  to  your  stables  before  eleven 
o'clock  P — ^Iney  remained  at  my  stables 
on  the  Satoroay  xught,  and  they  were  in 
and  out  in  the  course  of  the  mght  with 
palarols. 

Do  you  remember  their  coming  upon 
the  Simday  morning,  pursued  by  a  mob  P 
-Yee. 

That  was  about  eleven,  was  it  notP — 
About  a  quarter  before  eleven.  The  re- 
mainder of  the  troo|M  were  in  my  yard. 
Some  of  the  troops— Captain  Qage^$  troop 
—were  standing  at  the  Bazaar. 

The  troop  that  came  up  fh>m  College 
Green,  followed  by  the  mob,  weie  not 
those  quartered  there  during  the  night  P— 
They  were  not ;  they  returned  to  my  stables 
from  College  Green. 

Were  you  there  when  Colonel  Brereion 
ordered  those  troops  out  of  the  town  P-^I 


At  the  time  that  Colonel  Brereton  or- 
dered those  troops  out  of  the  town,  were 
the^r,  in  your  judgment,  fit  for  service, 
or  tired  and  worn  out  P  —  Quite  fit  for 
service,  for  the  remainder  of  the  troop 
had  been  in  my  yard  the  whole  of  the 
nif^t. 

The  Attorney  Qeneral :  I  must  interpose, 
for  I  do  not  see  how  this  could  affect  the 
mayor  ;  it  might  affect  Colonel  Brereton, 
but  I  do  not  see  that  it  has  anything  to 
do  with  the  present  case.  That  occurs  to 
me  at  the  moment. 

FoUett :  I  onlj  wish  to  know  whether 
the  troops  were  m  a  fit  state  when  Hiey 
left  the  town  P — ^I  think  they  were  quite 
fit  for  any  duty  that  they  had  to  perform, 
both  horses  and  men. 

All  the  horses  that  were  standing  at 
your  stable  before  the  private  horses  had 
been  removed  to  make  room  for  the 
troops  P — They  were,  by  Aldermen  Daniel 
and  Mr.  Sheriff  Hare. 

Did  you  in  the  course  of  Sunday  evening 
make  any  preparations  to  receive  the 
Dodington  troop  of  yeomanry  in  your 
stables  P— I  did. 

Had  you  before  that  received  orders 
from  Mr.  Alderman  CampUn  to  take  in 
any  troop  of  yeomanry  that  might  arrive  P 
-^Ihad. 

At  what  time  in  the  dav  did  you  re- 
ceive those  orders  from  Alderman  Camp* 
linf  —  I  think  about  half-past  eleven 
o'clock,  after  the  14th  had  left. 

I  believe  you  yourself  saw  the  Doding- 
ton troop  of  yeomanry  in  the  street  P — I 
did  not  know  it  was  the  Dodington  troop; 
I  heard  there  were  soldiers  come  into  the 
town ;  I  went  on  to  the  Green,  and  saw 
them  formed  in  front  of  the  deanery. 

As  soon  as  you  saw  the  troop  there,  did 
you  come  back  to  your  stables,  and  make 
preparations  for  themP — I  went  back  to 
my  stables ;  the  man  was  in  the  coxmting 
house;  I  ordered  him  to  put  the  lights 
along  the  stables. 

Did  vou  prepare  for  the  reception  of  the 
trooper — I  went  to  the  gate  and  heard  the 
troops  coming  up  the  street. 

Were  your  stables  ready  for  themP — 
They  were  putting  lights  for  them. 

Wliile  your  men  were  lighting  the 
stables  for  them,  did  Colonel  Brereton 
oome  up  and  see  them  P — ^He  came  up  to 
me. 

Did  he  speak  to  you,  and  ask  you 
whether  the  stables  were  ready  for  the 
troop  P — ^He  asked  me  if  I  had  room  for 
eifl^ty  horses. 

What  answer  did  you  make  to  tbat  P — I 
told  him  I  had  room  for  eighty  horses  to 
stand  double;  but  not  room  for  eighty 
horses  to  stand  in  different  stalls. 

I  believe  the  14th  had  stood  double,  had 
they  not  P— They  had. 
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Did  the  colonel  say  anythinff  upon  that  P 
•—I  tamed  into  the  yard  and  got  a  few 
sconces. 

Yon  began  to  light  np  the  stables  P — 
The  yard ;  our  gas  was  turned  off  that 
night. 

And  the  colonel  went  out  P^-The  colonel 
went  out  to  the  head  of  the  troop. 

The  troop  were  outside  P — ^Tes. 

At  that  time  were  your  stables  ready 
for  the  reception  of  the  troops  if  they  had 
come  in  P — Quite  ready. 

Did  they  come  into  your  yard  P — ^I  went 
up  the  gateway  and  I  left  the  coloneL 

Did  you  tell  the  colonel  you  were  ready  P 
^-I  told  the  colonel  I  was  quite  ready. 

Did  the  troop  come  inP — They  did  not. 

Did  you  Bee  them  march  offP  —  The 
colonel  turned  to  me— 

Answer  the  question ;  did  you  see  the 
troop  go  P— Not  then. 

They  did  not  come  in  at  all  P — They  did 
not  come  in  at  all. 


William  jffa7-»ier.— Examined  by  Bearlett. 

I  believe  you  are  an  attorney  ? — I  am. 

Do  you  reside  at  Bristol  P — I  do. 

Are  you  a  member  of  the  corporation  P 
—I  am  not. 

Is  your  house  near  Queen  Square  P — ^No, 
it  is  some  considerable  distance  from 
Queen  Square. 

Did  you  happen  to  come  into  Queen 
Square  on  the  Saturday,  the  29th  of  Oc- 
tober P— Yes,  I  did. 

Were  you  in  the  Square  at  the  time  the 
8rd  Dragoon  Guards  were  brought  in  by 
Colonel  Brereton  ? — I  was. 

Scarlett :  I  will  not  go  through  all  the 
history  we  have  heard  before,  but  only 
particular  facts.  In  what  part  of  the 
Square  were  you  P — On  the  inside  of  the 
rails,  nearly  opposite  to  the  Mansion 
House. 

How  many  people  do  you  think  might 
be  in  the  Square  at  that  time  P — I  am  not 
a  yery  good  judge  of  numbers,  bat  I 
should  say  several  thousands  before  the 
soldiers  came  in ;  they  had  dispersed,  in 
some  measure,  on  the  sight  of  the  soldiers. 

On  the  soldiers  coming  in,  did  you  hear 
any  shouts  or  cheers  P — ^1  did  so. 

Of  what  description  P — *'  The  King  and 
Beform,"  "God  save  the  King,"  and 
terms  of  that  sort. 

Was  that  much  repeated  P — ^Yes,  fre- 
quently, by  the  soldiers  and  the  miUti- 
tude  ;  the  soldiers  joined  in  it. 

Did  vou,  in  the  course  of  the  evening, 
go  to  the  Mansion  House  to  assist  the  con- 
stables P — I  was  backwards  and  forwards 
in  the  Mansion  House  and  in  the  Square 
the  whole  of  the  Saturday  night  till  eleven 
or  twelve  o'clock. 


My  question  was,  did  yoa  go  to  give 
assistance  P — I  did. 

Were  the  constables  able  to  make  head 
against  the  mobP — ^They  were  not,  for 
want  of  organisation. 

After  the  military  came  the  mob  were 
more  tranquil,  were  they  not  P  —  They 
were  for  some  time. 

I  will  not  go  through  the  details  of  the 
night ;  we  have  had  them  sufficiently ; 
but  the  next  morning  did  you  see  again 
the  3rd  Dragoon  Guards,  and  Colonel 
Brerelon  amongst  them  P — ^I  did. 

When  did  you  first  see  himP — I  saw 
him  ride  up  at  the  Mansion  House,  I 
think  about  nine  o'clock,  as  well  as  I  can 
recollect ;  but  I  have  a  very  indistinct  re- 
collection of  the  time.  I  was  up  for  three 
niffhts,  and  was  verv  much  excited;  I 
had  a  sister  living  in  the  Square,  for  whose 
property  I  was  very  much  interested ;  of 
course  I  was  much  excited  during  the 
whole  time. 

Had  you  observed  the  attack  made  upon 
the  Mansion  House  P — ^Yes,  I  had  so. 

Before  Colonel  Brereton  came  with  the 
troops  P — ^Yes. 

Had  the  mob  got  possession  of  it?— I 
was  driven  into  the  house  by  the  mob, 
and  when  I  got  into  the  house  the  persons 
who  had  been  in  it  were  endeavouring  to 
make  their  escape. 

Did  you  get  out  at  the  backP — ^No;  I 
saw  the  mayor  go  up  the  stairs  with  Mi^or 
Machwdrth, 

You  saw  the  mayor  escape,  did  you  P— I 
did. 

Was  Major  Mackworfh  with  him  P — ^Yes, 
and  Mr.  Oibbons  was  with  him. 

Which  way  did  they  escape  ?— They  got 
through  the  window  at  the  back  or  side  of 
the  house  at  one  end  of  the  staircase,  and 
on  to  some  leads. 

You  saw  them  do  that  P— Yes. 

Did  you  see  which  way  they  went  after 
thatP~No. 

Were  any  women  with  them  P  —  Not 
one. 

Did  you  think  at  that  moment  it  was 
necessary  to  escape  P— I  did. 

Which  way  did  you  escapeP— I  got 
down  the  stairs  ;  I  went  back  again  into 
the  hall,  and  mixed  myself  with  the  mob. 

The  dnigoons  at  that  time  were  with* 
drawn,  were  they  not P— They  were;  I 
think  there  were  two  or  three  parading 
about,  but  I  am  not  auite  sure. 

After  that  Colonel  Brereton  came  P— He 
did. 

Did  you  see  Mr.  HiJkouse  or  the  mayor 
come  with  him  P--I  do  not  recollect  that  I 
did. 

In  the  course  of  that  morning,  did  you 
hear  any  address  from  Colons  Brereton 
to  the  mob  P^I  did  so. 

What  was  it  P— The  mob  were  shoatisg 
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'*The!King  and  Beform/'  and  one  man 
diook  him  by  the  hand,  one  of  tiie  mob, 
and  he  said,  "  I  am  for  Beform,  my  boys, 
u  well  as  yon  " ;  bnt  as  to  any  ad^vess  in 
pardcnlar,  I  did  not  hear  any. 

Did  yon  hear  him  say  anything  about 
tile  14m? — There  was  a  oomplaint  made 
against  the  14th  in  rery  diBgosting  lan- 
gn«e. 

Mention  the  language  P — *'Marder  the 
bloody  Bines/'  or  some  expression  of  that 
kind,  expressing  their  disgnst  and  their 
dislike  to  the  14tli  Dragoons,  and  be  said, 
"  I  will  send  them  ont  of  the  town.'* 

Bid  they  cheer  him  then  P — ^They  did  so. 

Did  yon  see  him  again  after  he  had  sent 
them  ont  of  the  town  P — Yes,  he  had  sent 
them  ont  of  the  town — at  least  afbw  they 
were  gone,  indeed;  I  beard  him  say  after- 
wards that  he  bad  sent  them  ont  of  the 
town. 

After  the  first  time,  when  he  said  he 
had  sent  tbem  ont,  did  yon  hear  him 
address  tbe  mob  upon  the  subject  P — ^The 
soldiers  were  passing  as  I  was  goino^  from 
the  Guildhall — ^I  do  not  allude  to  the  3rd 
Dragoons  now,  but  the  14fth  Dragoons. 
They  passed  tlurongb  as  I  passed  from  the 
Gaildhall.  The  mob  were  hooting  them 
most  noisily,  and  abusing  them  with  all 
the  words  they  could  use  of  the  lowest 
order,  and  pelting  them  with  stones. 

My  question  was,  whether  yon  heard 
Colonel  Brereton  say  anythine  to  the  mob 
after  they  were  sent  out  of  the  town  P — ^I 
heard  him  tell  the  people  he  had  sent  the 
Uth  Dragoons  out  of  we  town. 

Paxke,  J.:  At  what  time  of  the  day 
was  that  P— It  was  towards  twelve  o'dool^ 
my  Lord,  it  may  haye  been  an  hour 
earlier,  or  an  hour  later. 

Scarlett:  Upon  this  communication  of 
Colonel  BrerAm,  did  they  appear  to  take 
fresh  courage  P  —  They  did  so ;  they 
dieered  him,  and  shook  hands  with  him, 
and  said  he  was  a  good  fellow,  and  all 
that  sort  of  thing. 

Did  yon  see  any  drinking  P — ^I  saw  the 
addiers  drmking  witb  the  mob  fre- 
quently P 

Paeo,  J.:  Which  soldiers P— The  3rd 
Dragoons ;  I  saw  a  bottle  thrown  at  one 
of  Sie  14th  Dragoons,  a  auart  bottle, 
which  struck  him  on  the  back  part  of  his 
head.  It  was  thrown  by  a  single  indiyidnal 
in  advance  of  the  mob ;  and  the  soldier, 
when  he  reooyered  himself  a  little,  pre- 
sented his  pistol  at  the  man,  and  Colonel 
Brereton  struck  his  hand  up  to  prevent  his 
firmff  his  pistol. 

Vfka  the  multitude  as  great  on  the 
Sonday,  in  the  square,  as  it  had  been  on 
the  Saturday  night  P— At  times  it  was,  1 
think;  indeed,  more  so  on  Sunday  night. 

I  presume  many  of  the  persons  yon 
dssonhe  ae  comprising  part  of  the  several 


thousands,  appeared  to  be  spectatDrs  P— » 
The^  did  so. 

Did  yon  see  wbether  any  of  these  same 
persons  acted  as  constables  on  the  Mon- 
day P— On  the  Monday,  I  saw  many 
who  composed  the  moo,  and  who  com- 
posed i^e  violent  part  of  it,  acting  as 
constables. 

You  are  sure  about  that  P — I  am  positive, 
so  flar  as  it  is  possible  to  recognise  faces 
during  such  a  scene. 

Were  they  distinguished  from  any 
others  P— They  had  their  knives  in  their 
hands,  on  Monday  morning — ^half-sword, 
half-knife,  some  of  those  1  had  seen  on 
the  Sunday  night  very  active  in  throwing 
stones,  and  wonting,  and  some  of  the 
most  noisy ;  as  they  passed  me  on  the 
Monday  morning,  they  shook  their  knives 
at  me  in  the  most  diabolical  way.  I 
assisted  in  taldng  some  of  the  men. 

It  was  whilst  the^  were  playing  the 
mob  the^  shook  then*  knives  at  yonP— 
No,  whilst  they  were  playing  special 
constables. 

Did  you  know  who  was  their  leader  P — 1 
did  not. 

LiTTLEDALS,  J. :  You  say  they  shook  their 
knives  at  you  P — ^Yes,  in  a  ferocious  way ; 
I  was  at  the  bead  of  the  constables  from 
Christchurcbparish  at  the  time. 

Scarlett:  Were  the  other  constables 
armed  with  half-knives  P— I  saw  none  but 
those. 

Describe  the  kind  of  knife  they  had  got  ? 
— They  had  a  sort  of  knife  that  approached 
nearer  to  the  character  of  a  sword,  some- 
thing between  the  two;  it  was  in  the 
blade,  I  should  think,  eighteen  inches 
long,  with  a  handle  to  it. 

I  wish  to  brin^  you  to  another  particular 
fact:  were  you  in  College  Green  on  the 
evening  when  the  Bishop's  Palace  was  at- 
tacked P — ^I  was. 

You  went  there  P— Yes,  I  did. 

Did  you  make  any  efforts  to  assist  in 
saving  the  Bishop's  ralace  P — I  did,  and 
with  three  or  four  others  I  effected  it  at 
the  first. 

Were  you  one  of  the  party  that  got  into 
the  palace  P — Myself  and  Mr.  Lowe^  and 
one  other  gentleman,  were  the  three  first 
who  got  into  the  Palace — ^wo  were  in 
advance  of  the  special  constables  con- 
siderably. 

Of  the  body  that  came  with  Alderman 
Camplin  P— Yes ;  I  had  met  with  Alderman 
Camplin  in  my  way  to  the  Palace,  and  he 
bad  told  me  that  he  thought  I  might  be  of 
service  if  I  would  go  ^own  there. 

Yon  hastened  before  the  bodyP  —  I 
hastened  with  two  or  three  friends  before 
the  main  body  that  told  me  he  was  going 
to  get  a  body  of  the  special  constables 
from  the  Council  House,  to  get  aesiBtanoe^ 
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I  do  not  know  that  lie  said  special 
constables. 

Did  you  secure  any  property  from  any- 
body P — ^I  did,  I  attempted  to  do  so,  and 
when  I  did  so,  Colonel  Brereion,  I  think, 
or  at  all  eyents  the  person  in  command  of 
the  troops,  said  to  me,  "Pat  up  that 
sword." 

You  had  a  sword  in  your  hand  P — ^Yes,  I 
had.  He  said,  ' '  Pat  up  that  sword,  if  you 
do  not  you  shall  be  cut  down,"  or  "  I  will 
out  you  down." 

Did  you  say  anything  P— I  forget.  I 
made  some  reply.  I  was  exasperated  upon 
it  and  said,  **  He  be  damned,"  or  "  Out  me 
down  P  "  or  something  of  that  kind. 

Perhaps  he  took  you  for  one  of  the 
mob  P — ^I  do  not  think  he  did,  for  the  mob 
had  been  making  their  escape.  I  had 
expressed  myself  very  angrily  to  him  for 
their  making  way  for  their  going  out 
through  Hheir  horses ;  as  the  soldiers  ad- 
yanced  they  went  out  through  the  soldier's 
horses  with  plunder  in  their  hands. 

Did  you  lay  hold  of  any  of  ^e  plunder- 
ers P — ^I  did  so,  of  one  man.  I  cut  at  him 
with  my  sabre;  I  got  within  reach  of  him 
and  was  about  to  lay  hold  of  him  when 
another  soldier 

What  had  that  man  in  his  hand  P — ^He 
had  a  bundle  and  some  meat  he  was  taking 
out  of  the  Palace ;  I  saw  him  come  from 
the  door  of  the  Palace. 

You  got  hold  of  him  P— I  did. 

What  happened  to  you  then  P — ^I  struck 
him  first  of  all  with  my  sword,  and  then 

fot  hold  of  him,  and  a  soldier  said,  **  You 
aye  been  already  told  to  put  up  that 
weapon,  I  desire  you  to  put  it  up  immedi- 
ately, or  I  will  cut  you  down." 

What  became  of  the  man  P — Haying  in 
the  meantime  seen  a  soldier  cut  the 
Bishop's  butler  in  the  face,  I  thought  I 
had  better  let  the  man  go. 

Describe  the  circumstance  of  your 
seeing  the  Bishop's  butler  cut  in  the  face  P 
^-The  Bishop's  butler  was  struggling  with 
a  man  who  had  come  from  the  Palace  with 
something  which  he  desired  him  to  give 
up.  He  said,  "  G-iye  me  that,"  and  uien 
eot  the  man  on  the  ground  eyentually. 
One  of  the  soldiers  said,  **  Loose  that  man, 
loose  him ;"  he  refused  to  do  so. 

Did  he  say  anything  P — He  continued  to 
struggle  with  the  man  and  the  man  with 
him,  and  he  said  that  he  would  not  loose 
him,  that  he  was  placed  there  by  his 
master  the  Bishop,  and  that  he  would 
exert  himself  as  long  as  he  had  life  in  the 
protection  of  his  master's  property,  or  to 
secure  the  yillains  who  haa  set  fire  to  it ; 
for  it  was  then  on  fire. 

When  the  butler  said  that,  what 
occurred  P — ^When  he  said  that,  the  soldier 
cut  at  him  with  his  sabre  and  cut  him 
across  the  nose.  The  butler  was  lying  upon 


the  ground  and  the  sword  could  scarcely 
reach  him,  or  I  think  it  would  haye  taken 
his  head  off  if  he  had  been  nearer  to  him ; 
the  blow  seemed  to  go  with  that  force. 

Then  the  prisoner  got  loose  P  —  The 
prisoner  got  loose. 

On  seeing  that,  you  did  not  secure  your 
prisoner  P — ^I  did  not. 

Were  theee  the  only  instances  that  you 
witnessed  of  the  conduct  of  the  troops 
towards  the  persons  who  were  endeayour- 
ing  to  saye  the  Palace  P — The  only  part  of 
their  conduct  which  I  saw  against  the 
mob  was  of  a  man  who  endeayoured  to 
break  into  Dr.  Hodfes'  hoose  in  the  same 
yard  as  the  Palace,  and  a  soldier  rode  to 
him  and  told  him  he  should  not  do  that  at 
any  rate,  the  man  persisted  at  the  door 
for  a  minute  or  two  and  he  flourished  hi^ 
sword  oyer  his  head. 

Dr.  Hodges  is  a  Doctor  of  Music,  is  not 
he  P — I  befieye  he  is. 

The  Doctor  of  Music's  house  was  pro* 
tectedP^Itwas. 

Did  any  party  join  you  whilst  you  were 
in  the  palace  P — ^1  went  there  with  youne 
Mr.  IjOioe  and  the  Bishop's  butler,  and 
secured  two  men  that  we  found  down- 
stairs, and  just  as  we  had  secured  them 
and  put  out  part  of  the  fire,  a  bod^  of 
special  constables  came,  I  suppose  tlurty 
or  forty. 

Had  you  bound  them  P— No,  I  was  for 
dispatching  them ;  but  I  was  preyented  hr 
seyeral  persons  who  were  not  so  much 
excited  as  I  was,  and  had  not  experienced 
so  much  as  I  had. ' 

But  they  were  secured  P — ^Yes,  they  wero 
eyentually  secured. 

Then  thirty  or  forty  special  constables 
came  up P — ^l es. 

The  party  you  were  expecting,  frvm 
what  you  had  heard  Alderman  Ucunplin 
say  P — ^I  hardly  knew  whether  they  would 
come ;  he  said  he  was  going  to  get  them, 
but  I  hardly  knew  whether  he  would  be 
able  to  find  them. 

Your  small  party  had  put  out  the  fire  P 
— We  had  succeeded  in  doing  it  in  one 
place,  and  had  secured  these  two  men ; 
we  were  in  the  dark  with  these  men,  and 
did  not  know  how  many  others  might  be 
there. 

Do  you  recollect  Alderman  Complin 
bringing  lights  P — I  do  recollect  it  per- 
fectiy. 

Wnat  passed  afterwards  P  Did  the  party 
go  about  the  Palace  P — ^The  party  went 
round  the  Palace;  the  fires  were  com- 
pletely extinguished,  and  the  Palace  was 
quiet  for  some  time,  when  one  of  the 
special  constables  came  in  and  said, 
'*  The  military  haye  left  us ;  the  soldiers 
aregone." 

Wnat  happened  there  P— A  great  deal 
of  alann  was  expressed  by  the  gentlemen 
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preMnt  tiiat  they  woald  be  saerifioed  by 
the  mob,  and  that  the^  were  entrapped  by 
the  soldiers;  some  said  that  the  soldiers 
had  deserted  them  before. 

Did  they  roeh  doimstairs  P  —  They 
roshed  downstairs,  and  I  assisted  in 
forming  them  in  foroes  in  the  yard.  It 
was  recommended  that  they  should  go  out 
in  a  body  and  disperse  the  mob ;  it  was 
proposed  by  seTeral  that  possession  shonld 
be  Kept  bj^  the  constables ;  others  ez- 
preased  their  feeling  that  they  shonld  not 
be  able  to  succeed  against  the  mob,  and  it 
was  eTentoally  determined  that  we  should 
00  in  a  body,  and  I  assisted  in  forming 
toem  in  a  body  four  abreast. 

Was  it  agreed  you  should  make  a 
shout  P — To  make  a  rush,  and  go  out  four 
abreast 

Were  you  ahead  of  them  P — ^I  think  I 
was  T6iy  near  the  head. 

Bid  yon  rush  outP — Of  the  number 
there  were  only  about  eight  or  nine  that 
did  not  rush  out.  I  see  one  of  the  gentle* 
men  present  who  did  rush  out,  and  there 
were  sereral  others. 

What  did  you  encounter  when  you 
rushed  out  P  —The  mob  pelted  us  with 
stones. 

Did  you  find  a  mob  coming  P — ^Yes,  they 
were  coming  from  the  archway  in  the 
direction  of  the  Palace. 

Did  the  mob  appear  to  be  considerably 
reinforced? — Thev  were  very  much  so. 
There  were  yery  few  x)er8ons  when  I  first 
got  to  the  Palace  ;  but  when  I  came  out 
the  mob  was  very  strong  indeed. 

Yon  had  to  force  your  way  through 
then  P— We  had  so ;  they  gaye  way  to  us 
as  we  approached  nearer  to  them.  I  had 
still  the  sword  in  my  hand,  but  it  was 
concealed  under  my  coat,  and  a  stick, 
with  which  I  assisted  in  getting  myself 
l^irough,  but  they  opposed  us  in  that 
quarter  for  some  time. 

Was  there  any  scufiBeP — There  was  a 
•tand  made  in  Trinity  Street,  a  little  be- 
yond the  station  of  Colonel  Brereton,  a 
street  running  to  the  right,  down  to  the 
water  side. 

A  stand  was  made  by  your  party  P — 
Tes,  we  were  pelted  with  stones.  Mr. 
frankU/n  received  a  blow  in  his  mouth, 
which  injured  him  very  materially. 

The  troops  were  in  tne  meantime  out  of 
sight  P — The  troops  were  gone. 

Cross-examined  by  Wilde, 
Do  you  know  the  premises  well  of  the 
Hansion  House,   the  back   part   of  the 
premises  P — I  do  not  know  it  well«  I  know 
the  situation  of  it. 

Do  you  know  the  situation  of  Mr.  Lema/n^a 
wall,  as  connected  with  the  leads  you  have 
spoken  of  P — I  never  observed  it  but  that 
onoe. 


Did  you  observe  it  then  P — ^I  did. 

Would  it  be  necessary,  in  order  to  escape 
trpm  those  leads  to  Mr.  Lenkan*8  preinises, 
to  ascend  the  wall  P — I  did  not  get  out  of 
the  window. 

Then  you  mean  you  had  not  an  oppor- 
tunity of  seeing  P — I  had  not. 

I  collect,  from  what  you  have  said,  you 
were  a  good  deal  in  Queen  Square  on  the 
Saturday  afternoon,  was  that  so  P — I  was 
backwards  and  forwards. 

We  learn  that  when  the  military  walked 
upon  the  mob,  they  dispersed  in  the  sur- 
rounding streets  and  courts  P — Yes,  that 
was  so. 

Then  when  the  military  proceeded  to 
another  part  of  the  Square,  the  mob  they 
had  so  dispersed  returned  P — ^They  did. 

Where  were  the  constables  when  they 
returned,  after  the  military  had  eone  out 
from  the  Square  P — ^I  really  do  not  know ;  I 
think  they  were  in  the  Mansion  House, 
and  about  the  premises  there. 

So  it  happened,  I  suppose,  at  each  end 
of  the  Square,  as  the  military  walked  them 
out  of  the  Square  they  returned  P —I  heard 
the  special  constables  say  that  they  had 
nothing  to  distinguish  themselves  from  the 
mob,and  that  they  did  not  know  how  soon 
they  might  be  cut  down. 

My  question  was  where  they  wereP — 
They  were  in  various  places.  I  believe 
most  of  them  in  the  Mansion  House ;  but 
from  where  I  was  I  could  not  see. 

Where  were  you  then  P— I  ran  from  the 
soldiers  with  the  mob. 

At  twelve  o'clock  on  Sunday,  when  the 
military  arrived  and  was  cheered,  as  you 
say,  by  the  mob,  Colonel  Brereton  could 
see  fuUy  what  was  going  on  in  the  Square  P 
— ^The  soldiers  were  drinking}  and  it  ap- 
peared tolerably  quiet. 

How  many  persons  on  the  Monday 
mominff  did  you  see  with  those  knives  p — 
I  should  suppose  from  sixty  to  eighty.  I 
am  not  at  all  competent  to  judge  of  the 
number,  but  that  is  as  well  as  I  can  recol- 
lect ;  there  might  be  only  forty,  or  there 
might  be  one  hundred. 

There  was  a  considerable  bodyP — Yes, 
there  was  some  up  with  us  who  had  knives 
who  had  not  staves. 

Were  those  knives  confined  to  one  part 
of  the  special  constables  P — I  only  saw  one 
body  with  them. 

Do  you  recollect  who  headed  that  party  P 
— ^I  do  not. 

Can  you  form  any  judgment  of  what 
number  of  those  persons  having  knives 
you  had  observed  among  the  rioters  on 
Saturday  P — There  were  several  faces  that 
appeared  familiar  to  me. 

Were  there  as  many  as  a  dozen,  or  half 
a  dozen,  or  twenty  P — ^I  should  say  from 
eight  to  eighteen. 

I  believe  after  the  riots  were  quelle  i. 
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yon  assisted  very  mnob  in  ihe  apprehension 
of  different  rioters  P— I  did  so. 

Did  yon  make  any  commnnication  to  the 
mayor  or  the  magistrates  on  the  Monday 
as  to  the  condnct  of  those  persons  whom 
yon  saw  acting  as  special  constables  with 
the  knives? — ^I  spoke  of  it  to  several 
nersons. 

Did  yon  make  any  commnnication  of  it 
to  the  mayor  P — I  did  not. 

Were  any  of  those  persons  tried  at  the 
late  Special  Commission  (a)  P — They  were 
not. 

Bnt  they  particularly  attracted  yonr 
attention  by  showing  their  knives  and 
cutting  very  ferociously  at  yonP — ^They 
did. 

Where  were  they  P— In  Broad  Street ;  I 
was  in  front  of  the  Council  House. 

These  were  instruments  such  as  yon 
had  never  seen  before  P — ^They  were  so. 

Elnives,  the  blades  of  which  were 
eighteen  inches  long  P — ^Yes. 

That  is  what  yon  sayP — ^Yes;  as  well 
as  I  can  guess  they  were  from  eighteen  to 
twenty  inches  long. 

When  yon  arrived  at  the  Palace,  what 
number  of  persons  do  yon  think,  from  the 
best  judgment  you  could  form  in  the 
hurry,  what  number  of  rioters  did  yon 
find  there  upon  your  arrival  P — I  do  not 
think  there  conla  be  more  than  twenty. 

Were  there  any  soldiers  there  at  .tiiat 
tuneP — I  was  standing  at  the  comer  of 
the  Green,  and  the  soldiers  asked  me  their 
way  to  the  Bishop's  Palace  ;  I  saw  several 
standing  about  under  the  archway,  and 
we  were  so  few  that  I  did  not  like  to  pro- 
ceed without  the  soldiers. 

Did  yon  arrive  about  the  same  time  with 
the  soldiers  P — ^Yes,  within  three  or  four 
minutes  of  the  soldiers. 

How  many  soldiers  were  there  P — I  think 
about  a  dozen. 

The  entrance  to  the  Palace  is  from  Little 
College  Green,  is  it  notP — From  Lower 
College  Green. 

Ton  enter  into  an  archway,  do  yon  not  P 
— ^No,  a  gateway,  not  an  archway;  yon 
pass  down  a  passage  before  you  come  to 
the  gateway. 

In  going  from  Lower  College  Green, 
yon  first  pass  down  a  passage  P — I  will 
describe  it :  in  going  from  College  Green 
yon  enter  an  archway;  yon  are  then  in 
Lower  College  Green,  and  there  is  an 
elbow ;  yon  cannot  see  the  Bishop's  Palace 
from  that ;  there  is  an  elbow  of  about  six 
or  seven  yards  wide,  and  at  the  bottom  of 
that  avenue  there  are  some  |;ate6. 

What  length  do  yon  think  that  lane 
may  be,  eighteen  or  twenty  yards  P — I 
should  judge  myself  it  was  about  forty  or 
fifty,  perhaps  thirty  to  fifty,  yards. 


(a)  See  above,  p.  1. 


Then,  when  yon  pass  those  gates,  yoa 
come  to  the  cloisters,  an  open  sqnas^ 
yard  P — ^Yes,  an  open  square  yard,  with  a 
house  in  the  middle  of  it ;  and  then,  on 
the  right-hand  comer,  the  palace  beyond 
that. 

That  is  the  only  entrance  to  the  Palace, 
except  the  little  entrance  to  the  domestic 
offices  P — I  was  never  there  before,  and 
cannot  say. 

When  yon  entered  the  Palace,  how 
many  did  yon  find  P — ^The  butler,  addrees* 
ing  himself  to  the  soldiers,  said,  **  If  yon 
will  come  with  me,  gentlemen,  there  are 
not  above  three  or  four  men  in  the  house, 
and  we  can  easily  master  them.'' 

Was  Colonel  Srereton  there  then  P — He 
was. 

Did  Colonel  Brereton  remain  the  whole 
timeP — I  wish  to  be  understood  that  I 
<Hd  not  know  Colonel  Brereton  till  after 
that.  I  asked  who  it  was,  and  he  was 
pointed  out  to  me  as  Colonel  Brereton, 
and  I  then  recognised  him  to  be  the  same 
I  had  seen  there. 

Yon  saw  him  at  the  court-martial  P— 
Yes. 

Did  you  recognise  him  as  the  person 
you  had  seen  upon  that  occasion  P—Yee. 

Did  yon  notice  him  well  P— I  noticed 
him  as  a  person  I  had  seen. 

Had  he  feathers  in  his  hat  P — I  think  he 
had,  as  far  as  I  recollect. 

Did  that  person  remain  there  during 
the  time  the  soldiers  pursued  the  conduct 
yon  have  been  describing  P — ^He  was  there 
during  that  time  ;  he  was  applied  to  him- 
self by  the  Bishop's  butler,  and  entreated 
to  dismount  his  men,  and  come  into  the 
house. 

What  answer  did  he  give  P — ^He  said  he 
would  not  dismount  his  men,  or  some- 
thing of  that  kind ;  he  persisted  in  keep- 
ing the  men  on  their  horses. 

jBy  the  Bishop's  butler  applying  to  him, 
I  presume  he  perceived  he  was  an  officer  P 
—-jEe  had  the  command  of  the  men ;  I 
heard  him  speaking  to  them. 

On  the  man  threatening  to  cut  yon 
down,  and  cutting  at  the  bishop's  butler, 
did  you  apply  to  him  P — He  was  the  very 
person  who  had  threatened  me. 

Were  yon  examined  at  the  court-mar^ 
tial  ?— I  was. 

Did  yon  there  give  any  account  of  this 
cutting  down  by  the  man,  and  the  threat- 
ening to  cut  you  P — I  believe  I  did,  if  I 
was  asked  to  it.  I  was  only  examined  on 
certain  charges,  and  I  beheve  I  was  ex- 
amined on  that  point. 

Yon  do  not  recollect  whether  yon  gave 
that  in  evidence  P — I  am  not  certain ;  but 
I  gave  in  a  statement  to  the  Judge  Adoo- 
ccUe  of  what  I  could  prove ;  and  whether 
I  was  examined  to  that  point,  I  am  not 
quite  sure. 
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Wbfire  were  the  mob  at  the  time  yon 
made  the  nuh  in  the  cloisteraP — lliey 
were  at  the  end  of  the  avenae ;  they  bad 
oome  a  little  way  down  the  arenne. 

In  that  yon  describe  as  the  passage 
leading  to  the  Palace  P— Yes. 

What  became  of  yon  P— I  got  ont  With 
ei^  or  nine  others. 

Were  yon  joined  by  others,  or  did  yon 
continne  in  yonr  paftyP — I  went  iMKsk 
towarda  the  Bishop's  Palace. 

What  became  of  you  then  P — ^I  got  snr* 
nmnded  by  the  mob. 

That  separated  yon  from  yonr  com- 
panions P— -It  did  so. 

Did  yon  afterwards  meet  with  those 
same  persons  again  P — I  did  some  of  them, 
I  think. 

Wh»e  was  thatP — ^I  do  not  recollect 
where ;  I  hare  seen  them  since  frequently. 

Yon  describe  that  yon  made  a  stand  in 
Trinity  Street  P — No ;  I  beg  yonr  pardon ; 
not  that  I  made  a  stand,  bat  that  some  of 
the  constables  did.  I  did  not  go  in  that 
direction. 

Where  is  Trinity  Street ;  is  it  near  the 
drawbridge  P— No,  it  is  close  to  the  Cathe- 
draL 

What  nmnber  of  constables  were  there 
thenp — I  should  think  from  eight  to  a 
dooen. 

Didyoo  see  any  magistrate  with  that 
party  P — ^I  did  not. 

How  long  did  that  conflict  last  P — I  do 
not  think  it  lasted  above  a  minnte. 

Who  do  Ton  say  bronght  the  light  into 
the  Bishop's  Palace  P— I  have  some  idea  it 
was  Alderman  CampUn,  bnt  I  am  not 
positiTe. 

Can  yon  undertake  to  say  whether  you 
saw  him  in  the  Palace  at  all  P — As  far  as 
my  recollection  goes,  to  the  best  of  my 
bdiefldid. 

Can  you  undertake  to  savwith  certainty 
that  you  saw  him  in  the  Palace  from  the 
beginning  to  the  endP — I  cannot  under- 
take to  say  to  a  certainty  that  I  saw  him 
there* 

Can  you  undertake  to  say  that  you  saw 
him  in  the  courtyard  P — I  can  undertake 
to  say  that  I  did  not  see  him  in  the  court- 
yard. 

Did  you  see  where  the  light  was  pro- 
cmred  P — I  had  one  of  the  prisoners  in  my 
hand,  and  I  did  not  see  where  the  light 
camefrt>m. 

I  understand  that  none  of  the  rioters 
had  broken  in  upon  you  in  the  house,  but 
you  heud  a  cry,  a  report,  that  they  had 
moreased  their  number,  and  that  the 
soldiers  were  gone  P — I  heard  in  the  house 
that  the  soldiers  were  gone,  and  I  heard 
that  the  mob  was  in  great  force  at  the 
glKte. 

Your  party  at  that  time  consisted,  I 


think  you   said,    of  about   a   dosenP*- 
WhenP 

At  the  close,  when  you  rushed  out  P— 
No,  considerably  more  than  that  I  should 

How  many  more,  then  P — ^I  should  say 
trojn  twenty  to  forty,  more  or  less. 

What  number  of  persons  had  gone  with 
you  in  the  first  instance  P — ^In  the  first  in- 
stance I  think  there  were  not  more  than 
three  besides  myself. 

I  do  not  mean  just  at  the  moment  of 
entering  tiie  house  r — ^No  others  went  with 
me. 

The  first  party,  if  I  may  so  call  it, 
consisted  of  three  P — Three,  besides  my- 
self. 

What  wsfl  the  strength  of  the  next 
party,  which  arriyed  to  your  assistance  P 
— I  did  not  see  them  all  at  once.  I  only 
saw  them  in  detached  bodies,  I  should  say 
from  four  or  fiye  and  twenty,  or  from  that 
to  thirty  or  forty. 

Did  that  comprise  the  body  which  were 
formed  into  fours,  to  fight  their  way  out  P 
— ^Yes,  part  of  them,  and  others  were  still 
in  the  Palace. 

Had  any  other  persons' swords,  besides 
yourself  P  —  There  were  seTeral  with 
pistols,  bnt  I  do  not  know  that  there  was 
any  sword;  I  had  a  brace  of  pistols 
myself. 

jDo  you  know  who  those  were  who  had 
pistols  P  Had  they  joined  you  at  the 
moment  P — I  did  not  know  who  they 
were ;  I  had  heard  it  said  they  had  pistols, 
but  they  were  afribid  to  use  them. 

How  long  do  Tou  suppose  you  were 
there  P — I  would  think  about  half  an  hour 
to  an  hour,  but  I  cannot  be  certain  to  the 
time. 

Had  you  perfectly  extinguished  the  fire 
before  you  left  P — ^We  had  so. 

Had  the  fire  made  much  ravage  in  the 
Palace,  up  to  that  time  P — It  had  not ;  the 
chief  part  where  I  assisted  in  putting  the 
fire  out  was  in  a  bed ;  several  books  were 
placed  in  a  bed  and  ignited,  and  it  was 
smoulderiuff. 

How  far  do  you  think  the  mob  extended, 
that  you  had  to  force  your  way  through  P 
It  began  in  the  passage,  as  far  as  the 
archway,  in  College  Green  P — I  could  not 
see,  there  was  a  gas  lamp  that  prevented 
my  seeing  fdrther  on. 

How  far  had  you  occasion  to  break 
through  P — ^Perhaps  I  had  to  break  down 
three  or  four ;  they  gave  way  as  mobs  do 
generally  with  a  little  perseverance. 

Did  the  mob  extend  as  far  as  the  arch- 
way P — ^We  met  several  detached  parlies 
coming  up  hurraing,  with  their  staves  in 
their  buids,  legs  of  chairs,  and  things  of 
that  kind ;  we  were  pelted  the  whole  way. 
There  is  another  circumstance  I  would 
wi^  to  mention,  Mr.  PhiUips,  the  sub- 
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sacristan  of  the  cathedral,  laid  hold  of  a 
man  with  an  umbrella ;  a  soldier  threatened 
him,  if  he  would  not  let  him  go. 

Pauls,  J. :  A  gentleman  of  the  jury 
wishes  to  know  whether,  with  those  joa 
saw  with  knives,  on  the  Monday  mommg, 
there  were  any  members  of  the  Political 
Union  P — I  do  not  know  any  member  of  the 
Political  Union.  I  proposed  taking  these 
men  into  custody;  but  it  was  objected 
that  there  was  no  gaol  to  put  thom  into, 
nor  any  place  of  security  to  put  them  in. 

Another  question  a  gentleman  wishes  to 
ask  is,  whether  Mr.  Hera'pa£k  (a)  was  there  P 
— I  did  not  notice  him ;  I  have  an  indis- 
tinct recollection  that  he  was  there;  but  I 
did  not  notice  him. 

Be-ezamined  by  Scarlett, 

Sespecting  Alderman  Camplvn  you  will 
not  swear,  but  to  the  best  of  your  reooUeo- 
tion  he  brought  a  light  into  the  Palace  P — 
I  cannot  be  positiye ;  but  to  the  best  of 
my  recollection  he  was  there. 

It  is  possible  you  may  be  mistaken,  but 
you  believe  you  did  see  him  there  P — ^Yes, 
I  saw  Mr.  Alderman  Savage  there,  in  the 
Palace ;  I  think  I  saw  Mr.  Ludhw,  but  I 
am  yeiT  indistinct  in  my  recollection. 

To  the  best  of  your  recollection  you  did 
see  Alderman  Complin  there,  bringing  a 
light  P — ^Tes,  but  Phillipa  was  the  first 
man  I  saw. 

If  I  understand  you  rightly,  a  party  yon 
formed  to  force  their  way  through  the 
archway  did  not  all  force  their  way 
through  P— I  did  not  know  which  way 
they  escaped. 

Do  you  happen  to  know  whether  there 
e^e  not  some  back  doors  of  the  houses 
surrounding  the  Palace' Yard,  that  open 
into  the  Palace  Yard  P — ^Yes,  I  think  there 
are ;  I  know  that  there  is  a  garden  and  a 
garden  wall,  and  that  garden  wall  is  at 
the  back  of  Trinity  Street;  it  forms  a 
part  of  Trinity  Street. 

I  ask  whether  it  is  not  possible,  though 
you  have  no  knowledge  of  that,  that  some 
of  those  left  behind  escaped  that  way  P— I 
think  they  must. 

Bichard  Bottcher  CaUender, — Examined 
by  Campbell. 

JJ.  am  an  attorney  at  Bristol.  About 
half-past  nine  on  the  morning  of  Sunday 
I  saw  Mr.  Finney  and  Mr.  Ahraham  Hilr 
house  at  St.  Augustine's  Back.  The 
latter,  at  the  request  of  Mr.  Pimiey,  asked 
persons  passing  to  go  to  the  Gruildhall.] 

In  what  terms  did  Alderman  Hilhouae 
address  those  persons  P — He  went  up  to 
tiiem,  and  said,  '*!  press  you,  in  the 
Sling's  name,  to  assist  us  to  put  down  the 
riots." 

(a)  See  abore,  p.  115. 


Did  he  give  any  directions  where  they 
were  to  go  to  P — He  desired  them  to  go  to 
theQuildhalL 

You  say  that  Mr.  Alderman  HHkauet 
as  it  appeared  to  you,  by  direction  of  the 
mayor,  said,  "  I  press  you  in  the  Kind's 
name  to  assist  us  in  putting  down  the 
riots  "  P— Yes,  he  did. 

Then  he  directed  them  to  the  Guild- 
hall P— Yes,  he  did. 

Was  there  a  gentleman  of  the  name  of 
Miniom  with  you  P — ^There  was. 

Did  you  and  Mr.  Mintom  cross  over  to 
the  place  where  the  mayor  and  Alderman 
Hilhouee  wereP — He  went  down  the 
middle  of  the  road  in  order  to  meet  them 
— ^in  order  to  hear  what  it  was. 

Did  they  express  a  similar  request  to 
you  and  your  friend  Mr.  Mintom  f — 
They  requested  both  of  us  to  go  to  the 
Guildhall. 

For  the  purpose  of  assisting  in  putting 
down  the  riot  P — ^Yes. 

That  reouest  was  made  to  everyone 
who  passeaP — ^Yes,  while  I  was  there  it 
was. 

Did  you  hear  any  particular  answer 
given  by  any  person  that  refused  P — From 
several. 

Did  they  assign  any  reason  P — They  did ; 
as  nearly  m  I  can  recollect,  they  made  use 
of  these  words,  "  Why  should  we  go  and 
protect  the  corporation's  property  P  Let 
them  protect  their  own  property. 

Gross-examined  by  Wilde, 

How  long  did  you  continue  in  that 
street,  St.  Augustine's  BackP — Perhaps 
about  from  four  to  five  minutes;  we 
waited  a  little  time  at  the  drawbridge,  to 
take  notice  of  persons  coming  down. 

Did  you  know  any  of  the  persons  that 
Mr.  Hilhouee  addressed  P — I  did  not,  they 
were  stransers  to  me,  they  were  very 
respectable  looking  people. 

Were  they  persons  passing  down  the 
street  P — ^Passing  towaros  the  drawbridge^ 
from  College  Green. 

About  half-past  nine  was  this  P — ^About 
half-past  nine,  as  near  as  possible. 

In  what  language  do  you  say  that  Mr. 
Alderman  Hitkouae  addressed  you? — He 
came  up  to  me  and  Mr.  Mintom,  and  said, 
*'  I  will  thank  you  to  go  to  the  Guildhall 
to  assist  in  putting  down  the  riots ;"  and  I 
think  he  sodded  that  weapons  would  be 
furnished. 

But  to  others  he  used  the  language  you 
have  expressed  ? — Yes,  "  I  press  you.'* 

At  what  time  did  you  arrive  at  the 
Council  House,  or  the  Guildhall  P — ^I  did 
not  go  to  the  Guildhall. 

Did  you  go  to  the  Council  House  P— I 
did  not. 

No  part  of  the  day  P— No  part  of  the 
day;  1  was  proceeding  towards  Ihe  Guild- 
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hall,  and  I  met  one  or  two,  and  they  told 
me  it  was  of  no  use,  that  the  citizens 
would  not  torn  out,  and  for  that  reason  I 
declined  going. 

Who  were  the  persons  yon  met,  who 
made  that  oommnnication  to  yon  P — ^It  is 
impoBsihle  for  me  to  call  to  mind,  it  is  so 
fiur  back ;  I  might  possibly  have  recollected 
them  at  the  time  if  I  had  been  asked. 

[This  happened  while  I  was  on  my  way 
to  chnrch.! 

The  fiev.  James  BuLwer. — Examined  by 
FoUett. 

I  belieye  you  are  a  clergyman  P — I  am. 

I>ari^  the  Bristol  riots  were  yon  resid- 
in^m  Cufton  P — I  was. 

Were  yon  in  Bristol  dnring  the  Sunday 
of  the  riots  P— I  went  down  there  after 
choToh  on  Sunday. 

I  belieye  you  were  in  different  parts  of 
the  'town  on  that  day,  were  yon  not  P — I 
walked  to  the  Mansion  Honse,  and  made 
inquiries  respecting  the  transactions  of 
the  morning. 

Were  you  in  other  parts  of  the  town 
during  the  morning  P  I  do  not  want  to 
know  jMurticalarly  where  you  were,  but 
did  you  go  to  different  parts  of  the  cily  P — 
I  saw  the  mob  at  the  Bridewell. 

Were  you  at  Lawford's  Gate  P~That  waa 
in  the  eyening ;  I  walked  in  the  morning 
round  from  the  Mansion  House  to  the 
Bridewell,  and  back  to  Glifbon;  I  saw  a 
part  of  the  3rd  patrolling. 

Daring  the  time  you  were  in  Bristol 
had  you  any  means  of  ascertaining  the 
disposition  of  the  inhabitants^  whether 
there  was  any  disposition  to  assist  the 
magistrates  in  suppressing  the  riots  P — ^In 
the  morning  the  streets  were  yery  clear. 
There  were  yery  few  people  moying  about. 

Pabke,  J. :  That  is  no  answer. 

FoUeU:  Had  you  any  means  of  asoer- 
tainine,  during  &ie  day,  the  disposition  of 
the  inhabitants,  whether  there  was  any 
duposition  to  assist  the  magistrates  in 
sajipressing  the  riots  P — At  a  subsequent 
period  I  had. 

What  judgment  did  you  form  as  to  the 
disposition  of  the  inhabitants,  whether 
ihej  were  disposed  to  assist  in  suppressing^ 
the  riots,  or  to  encourage  them  P — ^Antici- 
pating a  horrible  night,  I  went  oat 

Will  you  answer  the  ouestion  P  What 
judgment  did  you  form  or  the  disposition 
of  Qie  inhabitants  P — So  long  as  the  out- 
rmgeswere  confined  to  the  public  build- 
ings, they  approved  of  them ;  when  pri- 
vate property  was  attacked,  this  feeling 
was  cnanged.  I  think  some  were  anxious 
to  saye  the  property ;  but  the  mass  of  the 
people  were  still  indifferent  about  it. 

X  (m  were  going  to  state  your  means  of 
forming  that  judgment;  it  appears  yon 
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had  a  oonyersation  with  the  different  per- 
sons about? — I  mingled  with  the  crowd 
standinflT  about  the  streets  and  on  Brandon 
Hill  looking  at  the  prison  on  fire. 

LiTTLSDALE,  J. :  Aboat  what  time  was 
that  P — About  half-past  four  or  fiye  o'clock. 

FoUett :  What  obseryation  did  you  hear 
from  those  persons  P — I  heard  them  say, 
that  it  seryed  them  right,  meaning  the 
corporation,  for  bringing  that  arrogant 
yiljain»  Sir  Charles,  down  to  insult  the 
citizens  of  Bristol. 

That  you  heard  on  Brandon  Hill  P— I 
did. 

What  class  of  persons  were  they  whom 
you  heard  make  use  of  those  expressions  P 
— I  think  respectable,  but  I  was  a  stranger ; 
the  gentlemen  had  silk  umbrellas  oyer 
their  neads,  and  the  females  had  silk  cloaks 
and  pelisses. 

They  were  respectable  inhabitants  P— 
They  were. 

Did  you  hear  any  expressions  as  to  the 
condnct  of  the  14th  P — ^x es,  I  heard  oppro- 
brious epithets  applied  to  them ;  I  heard 
them  called  '*  the  bloody  Blues,  murderous 
villains,  and  murderous  dogs,  for  killing 
an  innocent  boy  at  the  bottom  of  Park 
Street." 

I  belieye  also  you  mingled  with  the 
people  at  the  toll  gate  when  the  prison 
was  on  fire  P— I  did. 

What  sort  of  obseryations  did  you  hear 
from  the  whole,  or  from  anyone  P — ^I  met 
two  or  three.  I  conversed  for  two  or  three 
minutes  with  a  mechanic,  standing  at  the 
toll  bar«  to  ascertain  the  state  of  feeUng 
of  the  people. 

What  did  you  hear  from  him  P— He 
expressed  approbation  of  what  was  going 
on,  stating  tnat  were  it  not  for  the  boroagh- 
mongers,  the  rascally  lords,  the  pensioners . 
and  so  forth,  there  would  be  enough  for 
all,  but  they  took  the  bread  out  of  the 
mouths  of  the  poor,  and  then  sent  soldiers 
to  shoot  them. 

Was  anything  said  about  the  fires  P — He 
said  the  wees  were  very  horrible.  I  do  not 
recollect  anything  further. 

While  you  were  talking  with  him  was 
the  toll  gate  on  fireP'-It  was  assailed 
while  I  was  talking  to  this  individual, 
and  destroyed. 

After  the  toll  gate  was  destroyed,  did 
you  hear  a  cry  from  the  mob,  "  Lawford's 
Grate  "  P — I  did«  outside  the  gate. 

Did  the  mob  take  a  direction  towards 
Lawford's  Gate  ?— They  did. 

I  believe  you  followed  them  P — I  walked 
on  the  pavement,  while  the  mob  walked 
along  the  centre  of  the  street,  holding  up 
their  bars  in  the  faces  of  the  people,  and 
asking,  "  Are  you  for  Beform  P  *' 

Ltetledale,  J. :  What  had  they  P— Iron 
bars  and  sticks. 

Follett:  As  they  passed  through  the 
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different  streets,  did  you  observe  the 
manner  in  which  they  were  receiyed  by 
the  different  inhabitants  P — A  great  num- 
ber of  respectable  people  were  standing  at 
their  doors,  and  no  opposition  was  made 
to  their  progress^ 

When  you  say  there  was  no  opposition, 
did  yon  hear  any  shonts  of  encouragement  P 
— I  did,  subsequently. 

What  was  it  you  heard  ?— I  heard,  '*  Go, 
it,  my  boys ;  take  a  turn  on  of  them." 

Who  were  the  persons  you  heard  say 
that  ?  What  sort  of  persons  were  they  P— I 
heard  that  observation  at  the  door  of  a 
shop  that  was  open,  whether  by  the  pro- 
prietor or  not  I  cannot  say ;  but  a  person 
standing  at  the  door  of  a  shop. 

You  went  up  and  saw  the  prison  de- 
stroy edP — ^Yes,  I  did,with  Lieut.  M^Leroth. 

What  regiment  was  he  in  P— The  38th. 

You  went  afterwards  with  Mr.  M^Leroth 
to  the  Council  House  P — We  heard  at 
Lawford's  Gate  that  the  Bishop's  Palace 
was  the  next  object,  and  we  went  to  the 
Council  House ;  the  magistrates  were  not 
there,  but  at  the  military  office. 

At  Colonel  Brereton's  office  P — ^Yes,  and 
we  went  on  there. 

You  learned  at  the  Council  House  that 
the  magistrates  were  at  Colonel  Brere' 
ton*8  ? — The  side  door  was  open,  and  the 
porter  told  us  they  were  there. 

£1  was  at  the  Bishop*8  Palace  when  the 
mob  attacked  it. I 

Cross-examined  by  WiJde, 

Had  you  performed  any  duW  that  day  P 
—I  had  officiated  at  Clifton  Church. 

What  was  the  earliest  hour  at  which 
you  came  into  the  city  P — Half-past  one. 

What  was  the  first  thing  that  attracted 
your  attention  in  the  city,  where  did  you 
go  first  P— On  the  drawbridge  I  saw  a  party 
of  the  3rd  patrolling  the  opposite  side  of 
the  river. 

Where  was  the  first  ffroup  you  mixed 
with  P— On  Brandon  Hill. 

In  the  evening  P— -In  the  afternoon. 

What  distance  is  Brandon  Hill  from 
Bristol  P — It  is  half-way  between  Clifton 
and  Bristol. 

Were  there  a  considerable  number  of 
persons  there  P — ^A  great  number,  a  great 
many  groups ;  it  was  raining  hard. 

Were  there  many  groups,  in  this  rain, 
of  ladies  with  silk  pefisses  P — There  were. 

How  many  groups  might  you  join  P — I 
joined  in  conversation  with  four  or  five. 

At  what  other  places  did  you  join  any 
group  P — In  Prince's  Street,  at  the  bottom 
of  Prince's  Street. 

About  what  hour  was  that  P — About  half 
an  hour  later,  I  caimot  speak  precisely. 

You  speak  of  the  mob  having  gone  from 
the  toll  gates  to  Lawford's  Gate,  and  the 
shouts  of  approbation.    I  think  you  said 


that  you  observed  one  person  standing  at 
a  shop  door  who  addressed  tiiem  in  the 
language  you  have  mentioned ;  do  yon  say 
that  the  shopkeepers  cheered  P — I  mean  to 
say  that  that  shopkeeper  cheered  that 
individual. 

Do  I  understand  you  that  the  shop* 
keepers  in  any  instance  during  which  the 
mob  passed  cheered  P—- When  the  iron  ' 
bars  were  held  up  in  their  faces,  and  the 
people  asked  whether  they  were  for 
Eeform,  they  all  assented. 

Did  they  hold  the  bar  up  in  your  face  ? 
—They  did. 

Did  you  lay  hold  of  it  P— I  did. 

Did  you  retain  it  P — ^I  did ;  it  was  left  in 
mypossession. 

Tne  mob  allowed  you  to  retain  it? — ^It 
was  before  the  first  attack,  between  the 
military  office  and  the  gate,  when  the  first 
part  of  the  mob  went  up  to  the  Palace. 

In  what  numbers  were  thepeople  at  the 
time  you  seized  the  bar  P — ^Tnere  were  a 
few  boys  only. 

Were  they  boys  that  held  up  the  bars  in 
persons'  faces  P  —  They  were  boys  and 
grown  up  people  both. 

Of  what  number  might  the  mob  oonsiat 
at  the  time  they  held  up  those  bars  in  the 
faces  of  persons  P — ^The  active  part  who 
carried  the  bars  and  hammers  was  but 
small. 

Was  the  surrounding  multitude  large? 
— ^It  was,  the  city  had  turned  out,  as  on  the 
night  of  an  illumination. 

I  understand  you  that  the  groups  dressed 
in  the  manner  you  have  mentioned,  used 
the  language  you  have  described  to  the 
Blues  P — ^Yes,  on  Brandon  Hill. 

The  ladies  and  gentlemen  with  silk 
umbrellas  and  silk  pelisses  P — I  had  no 
other  means  of  judging  of  their  respecta- 
bility but  by  iheir  dress. 

Those  were  the  persons  who  used  the 
expressions  about  the  bloody  Blues  and  so 
on  ? — ^Yes,  they  were. 

John  Kohbs. — Examined  by  Scarlett 

lOne  of  the  night  constables  for  St. 
Michael's  ward,  St.  Augustine's  parish. 
On  the  Sunday  morning,  I  was  stationed  at 
the  Guildhall,  in  the  morning  about  half- 
past  ten,  by  Mr.  Briee,  My  orders  weze 
to  stand  by  the  great  door  and  to  direct 
every  person  who  wanted  to  see  the  magis- 
trates to  go  in  at  the  Guildhall  chambers 
door,  which  is  the  side  entrance.  I  was 
driven  from  my  post  about  twenty  minutes 
past  one.] 

What  drove  you  from  your  post  about 
half-past  cne  P— -I  should  think  there  were 
from  a  hundred  to  a  hundred  and  fifty 
rioters  coming  down  Broad  Street. 

Did  the^  seem  to  know  youP — I  was 
immediately  recognised  by  them. 
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Hftd  JOTX  any  pttrticnlsr  dress  on  P — ^I  had 
not. 

Wliat  did  ibey  do  to  yon  P — They  began 
throwing  stones  at  me. 

What  did  yon  doP— I  was  obliged  to 
escape  to  another  part  of  Broad  Street, 
into  one  of  the  ayennes. 

Was  that  an  arenne  on  the  opposite  side 
to  the  Gnildhall  P— Yes. 
^       Then  they  passed  by  yon  P — ^They  did. 

Had  they  any  weapons  in  their  hands  P 
— ^The  first  of  them  was  dressed  in  a  smock 
frock.  He  had  an  iron  rail,  part  of  an  iron 
bar,  over  his  shonlder. 

Were  there  ,  any  hammers  amongst 
them  P — I  did  not  observe  any  hammers ; 
the  rest  were  armed  with  pieces  of 
shutters ;  I  perceived  pieces  of  wood,  and 
staTea. 

Did  they  go  rapidly  by  P— They  first 
made  a  bit  of  a  stand,  and  a  throw  at  the 
Gnildball  windows. 

Then  they  went  on  ? — ^Yes,  they  went  on 
throngh  John  Street. 

This  yon  say  was  abont  half-past  one  P 
— Yes,  about  twenty  minutes,  or  half-past 
one. 

When  they  had  passed  by,  did  yon  re- 
tnm  to  your  post  P— I  did. 

How  looe  did  yon  remain  there  P — ^I 
shoold  think  till  half-past  three. 

Did  yon  observe  whether,  at  three 
o'clock,  any  more  persons  came  to  the 
Gkiildhall  P— I  saw  several  come  there, 
sometimes  by  twos,  and  by  threes,  not  a 
great  number. 

How  many  in  the  whole,  do  von  think, 
came  from  three  o'clock  till  half-past 
three  P — ^Not  so  many  as  I  saw  in  the 
morning. 

What  made  yon  go  at  half-past  three  ? 
— ^I  was  completely  fatigued  by  the  usage 
I  had  received  on  Saturday. 

I  have  not  asked  yon  about  that,  for  we 
have  had  enough  of  that ;  yon  were  com- 
pletely exhausted  P — I  certainly  was. 

Was  there  anybody  there  to  relieve  yon 
at  the  time  P — ^N  ot  that  I  am  aware  of. 

Yon  went  away  yonrself  P— I  did. 

Did  yon  go  to  bed  P— I  did  not. 

Bnt  yon  went  home  P — ^I  went  home. 

Were  yon  out  that  night,  or  in  bed  P— I 
wasont. 

Do  yon  remember  any  one  of  the  alder- 
ment,  the  justices,  coming  to  you  a  little 
after  three  P — I  should  say,  abont  a  quarter 
before  four.  Alderman  GcmpUn  came  to 
me. 

What  did  he  come  to  you  about  P — He 
asked  where  the  troop  was. 

Did  yon  ao  with  him  P — I  did. 

Where    end   you   go  toP— To    Leigh's 


Whom  did  the  alderman  seek  there  P — 
He  sought  afber  an  officer,  I  believe,  be- 
longing to  the  troop  ;  he  asked  for  one. 


Did  he  find  one  P — ^I  believe  he  did,  he 
spoke  to  one  whom  I  understood  to  be 
daptain  Warrington, 

What  did  he  say  to  Captain  Waarvng^ 
ton  ? — ^He  sud, '  *  You  must  immediately  go 
to  Queen's  Square,  or  else  the  whole  of  the 
Square  will  he  burned  down." 

What  did  Captain  Warrington  say  P— He 
said,  "  The  men  were  all  tired,  and  the 
horses,  I  cannot  send  you  more  than 
twenty-four." 

What  did  Alderman  GampUn  say  to 
thatP — I  then  saw  the  officer  present  a 
letter  to  Alderman  Gamplin. 

What  remark  did  he  make  P— I  heard 
Alderman  Gamplin  say,  '*  A  very  proper 
one."  I  do  not  know  the  contents  of  the 
letter. 

Was  it  said  by  either  of  them  from 
whom  the  letter  came? — ^I  did  not  hear 
that. 

What  was  done  then? — ^We  proceeded 
then  to  Unity  Street. 

Yon  and  Alderman  GampUn  ? — Yes,  and 
several  other  people  were  in  company. 

Did  Captain  Wofiirir^on  ^o  with  you  P — 
Yes,  that  officer  went  with  us. 

What  to  do  P— -I  did  not  know  their 
business  at  the  time. 

But  they  did  go  to  Unity  Street  ?~They 
did. 

When  they  arrived  at  Unity  Street,  for 
whom  did  they  inquire  ?— For  Colonel 
J?rereto». 

Then  yon  ascertained  that  you  were 
going  to  Colonel  Brereton*8  lodgfings,  I 
suppose  P — ^Yes. 

What  answer  was  given  P — That  he  was 
not  there ;  two  females  from  a  window  said, 
**  He  is  not  here," 

Did  Alderman  Gamplin  say  anything  P 
— ^He  then  inquired  if  some  other  gentle- 
mau,  whose  name  I  forget,  was  there. 

What  was  the  answer? — They  said. 
"Yes." 

Did  the  alderman  go  in  ? — Yes,  he  did. 

Did  you  see  Colonel  Brereton  there  at 
all  P— I  did  not,  I  went  down  directly  to 
mywatch-house. 

How  soon  did  the  alderman  come 
again  P — I  should  think  about  half-past 
four. 

This  had  taken  about  three-quarters  of 
an  hour  ?•— Yes. 

What  directions  did  he  give  you  at  half- 
past  four,  when  he  came  P — He  asked  me 
to  go  to  the  Square  with  him ;  I  said  I 
would  ffo  anywhere  with  him. 

Did  he  say  for  what  reason  you  were  to 
go  to  the  SG[uare  P — He  said  we  must  go  to 
the  drawbridge  to  wait  for  the  troop. 

Did  you  go  P — ^I  did. 

Did  the  troop  come  and  join  you  P— They 
did. 

Who  was  at  the  head  of  it  P — ^I  believe 
Colonel  Brereton  was  there. 
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How  many  men  P — ^I  should  think  np- 
wards  of  tweni^. 

How  long  might  you  hare  waited  at  the 
drawbridge  before  the  troop  came  P — About 
twenty  minutes,  it  was  getting  on  for 
nearly  five,  I  should  think. 

What  did  the  alderman  do  when  the 
troop  came  P — He  joined  the  troop,  he  went 
on  foot. 

Did  they  go  to  Queen's  Square  P — They 
did. 

Did  you  go  with  .them  P — ^I  went  as  fkr 
as  the  avenue  leading  to  Mr.  Ol€ust4m*$,  the 
mob  began  to  disperse,  and  to  go  in  all 
directions  at  that  piece,  and  I  was  obliged 
to  seek  safety  for  myself. 

The  troops  began  to  act  upon  the  mob  P 
—They  did. 

And  you  left  them  P — ^I  did. 

You  left  Alderman  CcmpUn  in  the 
square  with  them  P — ^I  did ;  idid  not  see 
them  after  I  entered  the  comer  of  the 
square,  by  Mr.  CUixton*8. 

Cross-examined  by  WUde. 

Mr.  Claaton^s  is  at  the  comer  of  one  of 
the  entrances  to  the  Sauare  P — ^Nearly. 

Which  comer  is  tnat  P  —The  comer 
towards  the  Groye,  the  lower  part,  the 
western  side. 

Is  that  the  side  towards  Princes  Street  P 
— It  is  to  the  right  of  Princes  Street  as 
you  enter  the  lower  avenue  of  the  square. 

What  is  the  length  of  that  avenue  into 
the  Square  P — Not  veiy  long. 

Is  it  an  open  street  P— ^Yes. 

And  you  left  it  at  the  comer  P — ^Not 
quite  at  the  comer. 

Do  you  mean  before  you  got  to  the 
comer  P — N"o,  inside. 

Do  you  say  the  troops  had  begun  to 
charge  befote  you  left  P— They  had  begun 
to  act. 

What  do  you  mean  P— They  rode  into 
the  comer;  the  mob  began  to  disperse 
from  that  part,  and  I  left. 

Then,  by  beginning  to  act,  you  mean 
that  they  proceeded  to  the  Square  P — ^Yes. 

Did  you  see  them  do  anything  more 
than  that  P— I  did  not. 

Did  you  search  for  any  other  troop  ex- 
cept the  troop  at  Leigh's  or  Fish^'a  ? — 
Certainly  not. 

Did  you  search  for  Captain  8hute*$ 
troop  P— No. 

Yon  said  the  mob  posted  down  G-eorge 
Street  from  Queen  Square  P — John  Street. 

When  you  got  to  John  Street,  at  the 
bottom  there  is  a  passage  and  a  flight  of 
steps  P — ^Yes. 

How  many  people  can  pass  abreast  down 
those  steps,  to  get  to  tne  Bridewell  P — I 
should  thmk  five  or  six. 

There  are  two  flights  of  steps,  are  there 
not  P — There  are. 

And  when  you  got  to  the  bottom  of 


those  steps,  you  passed  through  rather  a 
narrow  passage  P — Yes ;  not  very  narrow. 

How  many  persons  could  stand  abreast 
in  that  passage  P— I  cannot  say. 

Do  yon  think  as  many  as  ten  could  stand 
abreast  P— I  do  not  know. 

Camiot  you  form  a  judgment  whether 
ten  or  twenty  would  stand  abreast  there  P 
— ^Perhaps  ten. 

Then  you  have  to  cross  a  street,  and 
then  you  enter  another  narrow  passage? 
— ^You  have. 

That  leads  to  the  Bridewell  P— Yes. 

What  number  of  oonstables  had  you 
assembled  at  the  Guildhall,  at  any  one 
time,  during  that  morning  P — ^I  did  not  go 
into  the  Guildhall. 

But  you  would  see  them  arrive,  I  sup- 
pose P^They  came  sometimes  one,  and 
sometimes  more,  and  they  inquired  which 
wav  they  were  to  get  into  the  Guildhall, 
and  I  directed  them,  and  I  cannot  say  how 
many  were  collected  at  one  time. 

You  understand  my  question  applies  to 
the  constables  P — ^Yes. 

Do  you  think  as  many  as  one  or  two 
hxmdredP — I  cannot  say;  the  persons 
that  inquired  of  me  to  go  into  the  Guild- 
hall were  from  fifty  to  a  hundred. 

Do  you  mean  that  that  is  the  total 
number  of  persons,  including  constables, 
and  all  others  P— Yes,  that  inquired  of  me. 

Independently  of  the  persons  that  in- 
ouired  of  you,  were  there  many  persons 
that  passed  up  the  Guildhall  chambers 
without  making  any  inquirv  P—I  cannot 
say  that,  because  the  Guildhall  chambers 
are  at  some  distance  fi'om  me. 

Which  door  did  you  stand  at  P — ^At  the 
large  door. 

And  the  Guildhall  chambers  are  about 
three  or  four  doors  beyond  P — ^Yes. 

Quite  within  sight  P— Yes. 

Had  the  special  constables  anything  to 
distinguish  them  in  their  dress  P  — Not 
that  I  am  aware  of. 

Did  any  of  them  come  with  their  staves  P 
— I  did  not  see  any. 

You  might  approach  the  Guildhall, 
either  by  coming  oown  Broad  Street,  and 
passing  you  at  ike  great  door,  or  by  com- 
mg  up  the  other  way,  might  you  not  P — 
Certainly. 

Were  you  the  only  person  stationed  at 
the  door  P — I  was. 

Valentine  HelUccMr  sworn. — Examined  by 
Camt^hell, 

I  believe  you  are  a  merchant  residing  at 
BristolP— Xam. 

In  Queen  Square  P— Yes. 

On  which  siae  of  the  square  P— The  east 
side — the  left  side. 

Your  house  was  not  burnt  P — ^It  was 
not. 
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'  Did  you  obgerre  what  was  paBeing  in 
Qaeen  Square,  upon  the  Sunday  night  we 
have  been  speaking  of  P — I  did. 

The  whole  night  P— The  whole  night. 

In  your  judgment,  from  your  oMerya- 
tion,  how  many  persons  were  there  assem- 
bled, in  the  SEqnare,  on  Sunday  night  P — 
I  should  imagine  from  eight  to  ten  thou- 
sand. 

Did  they  continue  in  the  Square  during 
the  whole  night  P  —  During  the  whole 
night. 

Were  there  shouts  and  cheers  from  the 
mob,  flrom  time  to  time,  during  the  whole 
night  P — ^There  were. 

Did  the  cheers  appear  to  you  to  be 
general  P— I  thought  so. 

Not  merely  from  those  actually  engaged 
in  firing  the  houses,  but  general  all  over 
the  Square? — ^All  over  the  Square. 

Did  you  see  a  party  of  the  3rd  Dragoons 
there  during  the  night  P — I  did,  at  yarious 
times. 

Did  they  ever  join  in  the  cheers  P — ^They 
did — once  particularly. 

Did  any  of  them  take  off  their  helmets  P 
—They  did. 

What  did  they  do  with  their  helmets  P 
— ^They  cheered,  and  waved  them  in  their 
hands. 

Was  anything  said  at  that  time  P — I  was 
not  near  enough  to  hear  what  was  said ; 
it  happened  whilst  the  Custom  House  was 
in  fisones. 

From  what  you  observed  would  it  have 
been  possible  for  the  magistrates,  that 
night,  to  have  put  down  the  riot  in  Queen 
Square,  without  the  co-operation  of  the 
military P — Decidedly  not;  it  was  im- 
possible. 

Cross-examined  by  Wilde. 

Were  you  at  home  upon  the  Saturday 
afternoon  and  eyening,  as  well  as  the  Sun- 
day P— I  was. 

Did  you  attend  a  public  meeting  at 
Bristol,  after  those  riots  P—  I  did. 

You  said  that  upon  the  Sunday  you 
thought  the  military  were  necessary  to  put 
it  down  P — ^I  did. 

Have  not  you  said  that  in  your  judg- 
ment fifty  good  policemen  would  at  any 
time  have  put  down  the  riots  P — Decidedly 
not. 

Was  that  the  case  at  any  time  P — Early 
on  the  Saturday  probably  it  might  have 
heem  done ;  but  I  am  sure  I  never  said 
fifty,  but  that  a  civil  force  might  have 
done  it. 

To  how  late  on  Sunday  do  you  think  a 
ciyil  force  could  haye  done  it  P — On  Satur- 
day. 

On  any  part  of  Sunday  P — ^I  think  not, 
except  probably  very  early  in  the  morning 
— before  seven  o'clock. 


Did  you  speak  at  the  public  meeting  P — 
No,  I  aid  not. 

Did  you  second  any  resolution  P— I  did 
second  a  resolution. 

Were  those  resolutions  which  yon  se- 
conded condemnatory  of  the  ma^trates 
and  the  military  P — Courting  an  inquiry, 
I  believe,  into  the  conduct  of  the  magis- 
trates and  the  military. 

As  you  had  an  opportunity  of  seeing 
Queen  Square  on  the  Sunday  and  think 
t^at  the  military  were  necessary,  what 
was  it  that  you  doubted  about  the  pro- 
priety of  the  maffistrates'  conduct  P — ^I 
was  impressed  with  the  belief  that  was 

general^  current  that  the  magistrates 
ad  decUned  giving  the  military  orders  to 
fire.  I  subsequently  learnt  that  J  was 
wrong  upon  that  subject. 

Then  you  thought  the  magistrates  blame- 
able  for  net  having  given  the  orders  to 
fire  P — I  was  impressed  with  a  belief  that 
was  current  immediat^^  after  the  riots. 

And  you  attended  this  meeting  to  pro- 
cure inauiry  p— I  did. 

Was  tnat  meeting  numerously  attended  P 
— I  think  it  was. 

By  respectable  persons  of  all  i>arties  P — 
At  the  first  meeting  it  was  certainly  taken 
up  by  all  parties ;  at  the  second  meeting 
at  which  these  proceedings,  I  beUevo, 
originated,  it  appeared  to  me  to  bo  as- 
much  confined  to  one  party,  and  to  be 
conducted  so  much  with  party  spirit  that 
I  declined  having  anything  to  do  with  it 

My  question  was,  whether  the  first 
meetinff  was  numerously  attended  by  re- 
spectable persons  of  all  parties  P — I  think 
it  was  numerously  attended;  there  wa» 
no  public  meeting  called;  it  was  acci- 
dentally, I  believe,  in  the  Commercial 
Booms. 

Pabke,  J. :  It  was  numeronsly  attended 
and  by  persons  of  all  parties  P — I  think  it 
was. 

Wilde :  Was  the  occasion  that  the 
magistrates  ordered  the  men  to  fire  that 
has  since  operated  on  your  mindP — I 
think  it  was  the  explanation  that  was 
published  in  the  Bristol  papers  by  the 
magistrates  which  I  considered  quiie  satis- 
factory. 

Are  you  alluding  to  the  copy  of  the 
statement  to  Lord  Melboume  r  —  There 
waa  a  general  statement  in  the  Bristol 
papers. 

Is  that  the  statement  you  are  referring 
to — a  statement  purporting  to  be  a  letter 
to  Lord  Melbourne  ? — I  think  it  was  the 
only  statement  that  was  published. 

That  was  the  statement  that  altered 
your  opinion  P — ^It  satisfied  me. 

You  have  not  answered  me  when  the 
occasion  was  that  you  understood  the 
order  was  given  to  fire  P — ^The  only  expla- 
nation that  I  had  was  this  that  I  tell  you, 
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the  publication  of  the  exoolpation  of  the 
magistrates. 

Then  it  is  the  information  contained  in 
that  paper  which  has  altered  jonr  mindP 
— It  persuaded  me  that  the  magistrates 
were  not  blameable. 

Did  you  attend  the  second  meeting  P — 
That  originated  in  the  other. 

Did  you  attend  it  P — It  was  at  the  second 
meeting  that  I  seconded  this  resolution. 

Am  I  to  understand  you  that  it  was  at 
that  second  meeting,  at  which  the  thing 
was  taken  up  with  so  much  party  feeling, 
that  you  seconded  the  resolution  P — ^It 
was. 

That  resolution,  I  belieye,  blamed  both 
military  and  ma^strates  P — ^No ;  I  think  it 
blamed  the  magistrates  alone. 

Did  you  second  more  than  one  resolu- 
tion P— I  am  not  aware  that  I  did  at  the 

fll'St. 

As  you  seconded  only  one  resolution, 
did  not  that  blame  both  magistrates  and 
military  and  pray  for  inquiry  P — It  did. 

If  there  is  anything  you  wish  to  add, 
you  can  do  so. 

Scarlett :  I  suppose  that  resolution  was 
in  writing. 

Wilde:  Do  not  suppose  anything,  but 
ask  what  you  are  entitled  to  by-and-by. 

Witness :  At  the  first  meeting  I  am  not 
aware  that  I  seconded  a  resolution,  but  I 
remember  being  appointed  one  of  the  com- 
mittee with  gentlemen  of  all  parties  to 
draw  up  some  resolutions  to  be  submitted 
to  a  future  meeting.  Those  resolutions  I 
seconded,  but  they  were  negatived  by  the 
meeting ;  and  one  of  the  gentlemen  of  the 
committee,  whom  I  see  present,  who  has 
taken  an  octiye  part  in  those  proceedings, 
seconded  a  second  resolution  which  I  did 
not  at  all  approve  of,  and  it  was  thrown 
out.  I  saw  so  much  party  feeling  and  so 
much  persecution,  as  I  thought  unjustly, 
that  I  determined  to  quit  my  hands  of  it 
altogether ;  my  object  was  not  party  spirit 
at  all. 

Was  not  a  resolution  seconded  hj  you 
condemning  the  magistrates  and  military 
and  praying  for  an  inquiry,  and  was  not 
there  an  amendment  that  was  carried  ex- 
cluding all  blame  upon  anybody  and  only 
praying  for  inquiry  P— I  cannot  charge 
my  memory ;  it  is  a  thing  I  have  never 
thought  of  from  that  time  to  this. 

Campbell:  Was  it  not  a  written  reso- 
lution P 

Taitnton,  J. :  I  have  thought  long  ago 
that  this  may  be  extremely  interesting  as 
matter  of  local  politics,  but  I  do  not  see 
what  connexion  it  has  with  the  present  in- 
formation. 

WUde:  The  connexion  it  has  is  this: 
that  when  the  witaiess  was  stating 
he  was  satisfied  that  Ihey  could  not  be 
put  down  without  the  aid  of  the  military, 


he  had  at  one  time  entertained  and  ex- 
pressed a  very  different  opinion. 

Tajtstov,  J. :  That  he  has  stated,  aad 
he  has  explamed  why  he  entertained  that 
opiuion,  and  why  he  altered  his  opinion. 

WUde:  You  made  a  speech  at  that 
meeting ;  I  ask  you  if  yon  did  not  make 
a  speech  to  induce  persons  to  vote  that 
the  military  and  the  magistrates  were 
to  blame,  and  that  inquiry  must  be  made 
into  their  conduct  P — 1  think  you  must  be 
wrong ;  I  do  not  remember  ever  having 
made  a  speech  at  a  public  meeting  in  my 
life. 

You  seconded  the  resolution  P — I  did. 

Did  you  speak  when  you  said  that  P — I 
merely  said,  **  1  beg  to  second  it." 

TAUinx>N,  J.:  He  said  before  that  he 
made  no  speech,  but  only  seoonded  the 
resolution. 

WUde:  Was  the  resolution  that  was 
moved  in  writing  or  notP — The  reso- 
lution that  I  seconded  was  decidedly  in 
writing. 

Do  you  know  whether  the  amendment 
that  was  moved  was  in  writing  or  was 
merely  introduced  in  the  gentleman's 
speech  P  —  I  should  presume  it  was  in 
writing,  but  I  cannot  take  upon  me  to  say. 

What  was  the  gentleman's  name  who 
moved  the  amendment  P  Was  it  Hr. 
Manchee  ?—\  do  mot  recollect ;  I  think 
the  party  I  allude  to  was  Mr.  Wwrviig,  I 
think  he  seconded  the  amendment;  he 
certainly  moved  against  the  original  reso- 
lution, and  supported  the  amen£nent. 

I  ask  you  if  the  gentleman  that  moved 
the  amendment  did  not  make  a  speech  to 
induce  the  meeting  not  to  vote  disappro- 
bation upon  anybody,  but  to  make  in- 
quiry P  —  I  cannot  charge  my  memory 
about  that  speech. 

Can  you  give  me  the  dates  of  the  meet- 
ings that  you  attended  P — I  cannot. 

Will  you  undertake  to  say  that  the 
statement  of  the  magistrates  that  you 
read  was  not  published  before  the  second 
meeting  P — I  cannot. 

I  believe  your  general  politics  are  with 
the  corporation  P-~I  am  not  aware  that 
the  corporation  have  any  politics  ;  at  leaat 
they  have  local  politics,  but  whether  Whig 
or  Tory  I  do  not  know.  They  are  some  <? 
allparties. 

Have  you  never  happened  to  hear  at 
Bristol  whether  the  corporation  are  Whig 
or  Tory  ? — There  are  individuals  of  both 
parties  in  the  corporation. 

The  majority  of  the  corporation,  have 
you  happened  to  have  heard  how  they  are  P 
— I  cannot  say. 

Ee-examined  by  Camjpibell. 
Were  you  upon  the  committee  of  in- 
quirv  P— No,  I  was  not. 
Was  it  from  what  you  witnessed  at  this 
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seoond  meeting  tbat  you  thought  the  in- 
qairj  was  likely  to  be  conducted  with 
party-spirit  P — ^It  was ;  it  was  so  eyidentl^, 
and  the  gentlemen  who  originally  took  it 
up  with  myself  agreed  with  me  in  opinion. 

Yon  say  that  early  on  the  Saturday  you 
think  the  riot  might  have  been  suppressed 
by  A  ciyil  force,  to  what  time  on  the 
Saturday  P — ^I  should  think  till  so  much 
damage  had  been  done  to  the  Mansion 
House  two  hours  after  Sir  Charles  We- 
there^  came  to  the  Msoision  House. 

With  respect  to  the  Sunday  you  say 
that  at  se^en  o'clock  on  the  Sunday  there 
were  very  few  persons  there  P — ^Very  few ; 
tbey  were  only  beginning  to  assemble. 

After  the  mob  had  assembled  on  the 
Sunday  morning,  they  attacked  the  Man- 
sion House ;  was  it  then,  in  your  judgment, 
possible  to  put  down  the  riot  by  a  civil 
force  P — ^I  do  not  think  it  was. 

Faske,^  J. :  One  of  the  gentlemen  of  the 
jurv  wishes  this  question  to  be  asked: 
Did  you  assist  at  any  time  daring  the  riot 
to  suppress  the  mob,  or  to  extinguish  the 
fireP^I  did.  I  attended  the  procession 
that  escorted  Sir  Charles  WethereU^  on  its 
reaching, Bristol  Bridge;  from  thence  I 
proceeded,  protecting  the  carriage  from 
the  assaults  upon  it,  to  the  GuildhaU. 

Pabks,  J. :  I  do  not  suppose  it  is  neces- 
sary, in  order  to  answer  the  question  of 
thegentleman,  to  go  into  detail. 

J^renian  of  the  Jury:  We  are  satisfied 
with  the  answOT,  without  any  farther 
detail. 

Witness:  I  apprehended  the  first  man 
that  was  taken,  and  delivered  him  up  into 
custody. 

Isawtari  Brunei  sworn. — Examined  by 
Follett, 

You  are  a  civil  engineer  P — I  am. 

You  are  a  son  of  Mr.  Brunei  ? — I  am. 

Were  you  at  Bristol  during'the  riots  P— 
I  was. 

I  believe  you  were  actively  engaged  in 
rendering  what  assistance  you  could, 
during  aU  the  time  of  the  riots  ? — I  was. 

You  were  at  every  place,  I  think,  where 
the  mob  was  P— No,  not  at  the  prisons ;  I 
was  at  the  Mansion  House  and  the  Palace. 

Had  you  an  opportunity  of  observing 
.who  the  persons  wore  that  were  engaged 
with  this  mob  P— Yes. 

Did  you  observe,  also,  the  conduct  of 
the  multitude  that  were  not  actually 
engased  P — I  did. 

Did  the  multitude  in  general  assist,  by 
their  shouts  and  presence,  the  mob  P — ^At 
first  thev  were  iudifierent,  allowing  the 
mob,  and  always  making  way  for  them ; 
aad  towards  diu-k,  certainly,  a  great  num< 
ber  of  them  shouted. 

What  were  the  sort  of  shouts  P— When 
the  military  came  they  shouted,   "The 


King  and  Beform ;  "  but  before  that  I 
cannot  describe  the  sort  of  shouts. 

Those  shouts  of  ''King  and  Beform*' 
came  from  the  multitude  in  general  P — 
Yes. 

Were  you  at  Bristol  upon  the  Monday, 
when  the  special  constables  began  to  be 
formed  P — I  was. 

Did  you  observe  amongst  any  body  of 
special  constables  any  of  tne  persons  you 
had  seen  active  in  the  riots  upon  the  pre- 
ceding days  P — Several. 

Was  there  any  particular  body  in  which 
you  recognised  a  great  number  of  those 
persons  P— No,  I  did  not  recog^se  any 
particular  body,  but  some  three  or  four 
who  had  been  exceedingly  troublesome 
upon  the  Saturday  night,  in  front  of  the 
Mansion  House.  I  recognised  one  in  par- 
ticular. 

At  what  time,  on  the  Monday,  did  you 
see  those  persons  who  had  been  actively 
engaged  in  the  riots,  acting  as  special 
constables  p — They  joined  a  party  with 
whom  I  was  at  half-past  seven. 

Cross-examined  by  Wilde. 

The  three  or  four  persons  whom  you 
saw  acting  as  constables  upon  the  Sunday  P 
What  did  they  do  upon  the  Saturday  P— 
One,  in  particular,  rescued  a  prisoner  twice 
from  my  hands. 

When  you  saw  him  acting  as  special 
constable  upon  the  Monday,  did  you  in- 
quire his  name  P — No,  I  did  not.  I  spoke 
to  him,  and  reminded  him  that  I  had  seen 
him  the  night  before. 

Did  you  report  him  to  any  of  the  ma^s- 
tratesr— I  mentioned  him,  but  finding 
that  I  recognised  him,  I  suppose,  he  left 
the  party  with  whom  he  was. 

Did  you  mention  him  to  any  magistrates  P 
— I  mentioned  the  circumstance  but  not 
his  name. 

Do  you  recollect  which  of  the  magis- 
trates you  mentioned  it  to  P  —No,  I  can- 
not. 

Do  you  recollect  what  body  he  was  in  P 
— I  mentioned  that  he  joined  the  body  of 
which  I  formed  one,  a  body  of  the  special 
constables. 

Who  headed  that  body  P — I  do  not  know 
the  gentleman's  name. 

Did  you  point  this  man  out  to  the  per- 
son who  had  the  lead  of  that  party  of 
special  constables  P — I  rather  think  I  did ; 
but  we  had  plenty  to  do  without  that. 

The  two  or  three  others  that  you  speak 
of,  were  they  in  your  party  also? — No, 
one  of  them  came  and  spoke  to  one  of  our 
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kt  had  you  seen  those  persons  doing 
on  the  Saturday  P — The  other  man  was  a 
man  that  struck  mo. 
Did  you  at  all  inquire  his  namsP*— I 
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did,  of  a  constable  who  knew  him,  and  I 
think  I  leamt  his  name,  but  I  forget  it. 

Did  yon  mention  that  person  to  the 
magistrates  P  ~I  think  I  did. 

How  long  did  yon  see  those  persons 
acting  as  special  constables ;  did  you  see 
them  at  varions  times  during  the  day  P— I 
think  I  did. 

Were  they  aiTaed  at  all  npon  the  Satur- 
day P— No. 

Christopher  Claxton, — Examined  by 
ScarleU. 

I  believe  yon  are  a  half-Day  officer  in 
the  navy  P— 1  am,  and  I  hola  a  situation 
under  the  corporation  of  Bristol. 

What  is  your  situation  P — Oom-meter. 

A  day  or  two  before  the  29th  of  October, 
did  you  make  any  efforts  to  secure  a  body 
of  the  seamen  P — Not  a  day  or  two  before, 
I  think  ten  days  before ;  it  was  on  a 
Tuesday. 

Did  you  collect  a  body  of  the  seamen 
together  for  the  purpose  of  enrolling  them 
to  keep  the  peace  P — I  collected  them  to 
try  them  for  that  purpose,  but  I  was  pre- 
vented. A  body  of  men  came  down  and 
prevented  us,  by  getting  into  one  of  the 
ships  with  which  I  am  connected  with  Mr. 
Finney,  and  if  1  had  not  dissolved  the 
meeting  we  should  have  come  to  blows. 

Who  were  those  body  of  men  P  Did  you 
know  any  of  them  P — I  knew  only  two  of 
them.  One  of  them  was,  I  was  informed, 
and  understood  from  circumstances  that 
took  place  before,  the  secretary  of  the 
Political  Union. 

It  was  a  person  of  the  name  of  Ven,  was 
it  not  P— No,  Fotcell 

How  many  persons  came  with  him  P— I 
did  not  see  them  coming  along  the  quay, 
but  I  should  think  more  than  two  hundred. 
They  came  into  a  ship  nearest  to  the  quay ; 
I  was  in  a  ship  next  to  it. 

Then  your  object  was  known,  was  it  P — 
I  OTesume  so. 

what  steps  did  they  take  to  prevent 
you  P — Merely  interrupted  me. 

Was  it  by  language,  or  by  violence,  or 
by  what  P— I  heard  a  cry,  "  Set  to  work, 
FowelV*  I  was  asked  a  great  many  ques- 
tions, and  I  gave  answers,  but  really 
cannot  recollect  the  questions. 

Do  you  remember,  about  the  same 
period,  or  between  that  time  and  the  time 
of  Sir  Charles  Wetherell  coming  in,  any 
meeting  that  was  said  to  be  of  the  Political 
Union,  in  Queen  Square  P — Previous  to 
that,  the  Monday  after  the  Eefcrm  Bill 
was  thrown  out  by  a  majority  of  42  in  the 
Lords. 

There  was  a  meeting  of  a  party  that 
was  called  the  Political  Union  P — I  am 
not  sure  whether  it  was  called  the  Political 
Union,  but  there  was  a  meeting  of  a  party, 


and  the  chairman  of  the  Political  Union 
was  in  the  chair. 

Who  was  that  P— Mr.  Herapath. 

Did  you  hear  any  speech  madeP — I 
heard  one  speech;  I  heard  part  of  one 
speech  distinctly. 

Were  there  a  good  many  people  assem- 
bled P — I  should  think,  bein^  a  tolerable 
judge  of  numbers,  from  havmg  mustered 
a  great  many  men-of-war's  crews,  there 
must  have  been  4,000  people,  at  least. 

What  was  the  sort  of  lanffuaj^  used  P — 
The  language  addressed  by  this  mdividual, 
who  made  this  pai*ticular  speech — ^it  is  so 
long  ago  that  I  should  be  soriy  to  say  that 
I  could  repeat  every  word  of  it;  but  I 
think  I  could. 

Perhaps  you  can  repeat  some  of  it ;  I 
do  not  want  the  whole  speech  P~  I  could 
not  give  you  the  whole  speech,  for  it  was 
an  hour  long,  but  the  part  I  recollect  was 
calling  the  people  to  come  forward  with 
their  pence,  and  to  recollect  what  the 
Catholic  rent  had  done  in  Ireland. 

Tauntq]^,  J. :  Do  you  think.  Sir  Jame^ 
Scarlett,  that  it  is  necessary  for  us  to  hear 
this  speech  P 

Scarlett :  It  is  important,  my  Lord. 

Tatjkton,  J. :  If  you  give  one  part  of  a 
speech,  and  it  makes  oue  way,  undoubt- 
edly the  other  side  will  be  at  liberty  to 
give  the  other  part,  which  may  tell  the 
other  wav.  If  you  give  one  speech,  having 
one  tenaency,  they  will  have  a  right  to 
give  other  speeches ;  and  if  they  do  so,, 
probably  all  the  public  speeches,  the  first 
of  which  appears  to  have  been  an  hour 
long,  wiU  run  to  a  considerable  length. 

Scarlett :  Except  to  save  time,  I  should 
have  no  objection  if  they  were  all  given. 

Taumton,  J. :  In  stating  .thus  mndi,  I 
am  only  giving  my  own  individual  im- 
pression. 

Scarlett :  You  hear  what  my  Lord  says, 
and  therefore  I  will  not  trouble  you  to 
repeat  any  of  the  speech.  Did  you  see  the 
multitude  assembled  in  Queen  Square  on 
the  Saturday  and  the  Sunday  P — ^No,  I  was 
eighteen  miles  from  Bristol. 

James  WilHam  Gibbons, — ^Ezamined  by 
Campbell, 

[A  clerk  of  Messrs.  Surges  and  Brice. 
1  was  present  when  the  mayor  made  his 
escape  from  the  Mansion  House.] 

Was  he  accompanied  by  Major  Mack" 
worth  ? — He  was. 

How  did  Major  Mojckwrni^  and  he  make 
their  escape  P — From  a  window  at  the  back 
part  of  the  premises. 

Upon  some  leads  P — Upon  some  leads. 

Did  they  descend  from  the  leads  P — 
They  descended  from  the  window  to  the 
lea^,  and  from  the  leads  they  got  upon 
the  wall,  and  from  the  wall  the  mayor 
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got  down  a  ladder,  and  ijao  ICi^or  Mack' 
voriJL 

Did  yon  see  tbexn  go  down  the  ladder 
together — ^the  one  after  the  other  P  —  I 
did. 

Did  they  from  thence  get  to  Mr.  Leman's 
honee  P— Thev  did. 

And  BO  to  tne  Gastom  House  P — ^And  so 
to  the  OoBtom  Honse. 

Did  yon  accomnany  them  P — I  did. 

Where  were  tney  when  they  first  re- 
solved to  leave  the  honse  P — On  the  top  of 
the  stairs,  near  the  drawing-room. 

Did  ^on  accompany  them  from  that 
time,  till  they  had  finally  escaped  by  de- 
scending to  the  Custom  Honse  P — ^I  did. 

Was  there  any  female  that  yon  saw  at 
that  time  P — ^Not  one. 

Was  there  any  female  present  P— Not 
one. 

Do  yon  know  what  had  become  of  the 
females  P — Yes. 

What  had  become  of  them  P— At  the 
first  attack  they  ran  upstairs,  and  there 
tiiey  remained. 

After  leaving  the  Custom  House,  did 
the  mayor  pve  you  any  orders  P — He  did. 

What  were  those  orders  P — He  desired 
me  to  go  to  the  Gnildhall,  and  there  I  met 
tiie  under-sheriff. 

What  were  you  to  do  at  the  Guildhall  P 
Were  you  to  meet  the  under-^erifi*,  Mr. 
JTare  f — Tes,  and  to  assist  in  getting  tho 
constables  together. 

We  understand  that,  on  the  Sundav 
morning,  the  great  gate  of  the  Guildhall 
was  shut  P~It  was. 

Were  yon  stationed  anywhere  P — I  was. 

Where  P — At  the  Guildhall  chambers, 
by  the  desire  of  Mr.  Under-Sheriff'  Hare, 

For  what  purpose  P — ^For  the  purpose  of 
telling  all  persons  who  came  there  that 
the  magistrates  were  upstairs,  or  would 
be  upstairs  in  the  Guildhall. 

Did  you  say  so  to  a  number  of  persons 
that  came  P — I  did,  to  a  great  number  of 
persons. 

Is  the  side  entrance  to  the  Guildhall 
through  the  Guildhall  dhambers  where 
you  were  stationed  P — It  is. 

Is  that  the  usual  mode  of  going  into  the 
Guildhall  P— It  is. 

Cross-examined  by  The  Attorney  Oeneral, 

The  maids  did  escape,  I  suppose,  some 
time  or  otner  P — ^I  do  not  know. 

You  know  the  Mansion  House  well,  I 
Bupjpose  P — I  do. 

Tnere  were  leads  over  some  offices  P — 
There  were. 

And  upon  those  leads  persons  came  out 
of  the  window,  where  the  mayor  escax)ed  P 
—Yes. 

Do  you  know  Towneend  f — Not  bv  name. 

Did  yon  see  him  examined  hereP — ^No. 


Do  yon  know  Mr.  Sheriff'  Lax* a  servant  P 
—Yes. 

The  man  that  had  the  freedom  given  to 
him  by  the  sheriff  P— Yes. 

Yon  were  not  iii  Court  when  he  was 
examined  P — I  was  not. 

Was  he  there  at  the  time  tho  mayor 
escaped  P — ^I  did  not  see  him. 

Do  you  mean  to  say  that  you  did  not 
observe  him,  or  that  you  are  sure  you  did 
not  see  him  P — I  mean  to  say  that  I  did 
not  observe  him. 

Then  he  might  be  there  and  you  not  see 
him  P — He  might  be  there. 

You  are  come  from  Bristol  this  morn- 
ing, I  hear  my  learned  friend  say  P — I  am. 

John  TTood.— Examined  by  FoUett. 

[I  took  summonses  on  Sunday  from  the- 
magistrates  to  the  churchwardens  of  the 
different  parishes.] 

Can  you  tell  how  many  you  went  to 
yourself  P — I  can  name  them.  I  went 
first  to  All  Saints.  The  churchwarden 
said  he  would  attend  to  them  himself,  and 
I  went  from  there  home,  and  desired  my 
brother  to  take  it  to  some  other  church- 
wardens, which  he  did.  I  was  waiting  in 
the  streets  for  his  return,  and  I  saw  a 
veetrvman  in  the  street,  and  I  told  him 
I  had  such  a  notice.  He  told  me  I  had 
better  tell  the  magistrates  to  order  out  the 
fire-engines,  and  pump  over  the  people. 

What  parish  was  that  P — The  parish  of 
St.  Thomas.  I  went,  after  that,  to  the 
churchwardens  of  several  other  parishes. 
Some  had  before  received  a  different  notice, 
and  I  overtook  two  churchwardens  in  the 
street,  who  were  going  to  the  magistrates, 
to  inform  them  that  they  bad  endeavoured 
to  assemble  their  parishioners  together, 
in  consequence  of  having  received  a  pre- 
vious notice  similar  to  mine,  and  it  was 
in  vain.  They  could  not  succeed,  and  they 
were  then  going  to  inform  the  magistrates, 
at  the  Guildhall,  of  their  failure.  The 
last  person  I  called  upon  was  a  vestryman 
of  one  of  the  parishes,  to  inquire  where 
the  churchwardens  lived.  He  told  me 
that  the  magistrates  had  sent  the  mili- 
tary out  of  the  city,  and  he  would  have 
nolMng  to  do  with  it,  and  recommended 
me  to  do  the  same,  and  I  shortly  after 
went  to  the  Guildhall. 

What  parish  was  that  P — St.  Stephen's. 

I  believe  you  afterwards  went  back  to 
the  meeting  at  the  Guildhall  P— I  did. 

You  were  present  at  both  meetings  at 
the  Guildhall  P— I  was. 

At  either  of  the  meetings  did  you  hear 
any  person  say  that  the  soldiers  nad  fired 
ux)on  the  people  without  necessity  P — No  i 
that  was  in  the  evening,  at  the  Council 
House,  after  both  meetings  had  broken 
up.  Mr.  Herapath  and  Mr.  Ven,  thepresi- 
dent  and  secretary  of  the  Political  UnioDi 
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came  in,  and  said,  that  the  cause  of  all 
the  distnrbance  was,  that  the  militarj 
had  fired  on  the  mob  without  sufficient 
proYocation. 

This  you  say  was  at  the  Council  Honse  P 
— It  was  ;  I  should  think  about  eeyen 
o'clock  in  the  evening. 

Were  the  magistrates  there? — One,  Mr. 
Alderman  Savage;  it  was  Herapath  who 
said  this. 

Was  Mr.  Alderman  Savage  present  when 
he  said  it  P — He  was. 

Were  there  other  persons  present,  at 
the  Council  House,  at  that  time  P — ^Yes  ; 
in  different  parts  of  the  Council  House. 
Aft^  Herapath  said  this,  he  found  the 
opinion  of  the  meeting  was  contrary  to 
what  he  had  expressed,  and  then  he  turned 
round  and  saia,  that  Ven  was  his  infor- 
mant. Ven  corroborated  it ;  Ven  was  the 
secretary  of  the  Political  Union.  I  then 
stepped  forward  and  said,  that  Yen's 
opinion  ousht  not  to  be  taken,  fen*  I  bad 
seen  him  cheering  on  the  mob,  the  pre* 
ceding  evening,  in  front  of  the  Mansion 
House,  which  I  had.    He  denied  it. 

At  what  time  in  the  eveninj^  was  it  you 
saw  him  P — It  was  between  six  and  milf- 
past  six,  on  the  Saturday  evening. 

You  say  that  he  denied  it  at  the  Council 
House  P — He  did. 

What  did  he  say  when  he  denied  itP 
—  He  denied  it,  and  Alderman  Savage 
turned  round  to  me  and  said,  *'  My  good 
fellow,  make  no  accusations  now,  let  us 
all  be  united,''  or  something  to  that 
effect. 

I  ask  you  now,  are  you  quite  sure  that 
you  did  see  Mr.  Ven,  on  the  Saturday 
evening,  cheering  on  the  mobP^I  am 
stating  it  on  my  oath.  I  am  quite  posi- 
tive of  it ;  I  also  went  to  the  magistrates, 
I  think  twice  in  the  following  week,  to 
lay  an  information  against  him,  or  rather 
in  the  same  week  with  the  Sunday. 

Cross-examined  by  Wilde, 
Do  you  know  whether  anything  was 
done  in  consequence  of  your  information  ; 
has  he  been  taken  up  and  tried  P — ^No, 
the  magistrates  consulted  together,  and 
said,  that  they  thought  it  came  within 
the  limits  of  the  Act,  or  they  thought  it 
did  not,  I  am  not  certain  which,  and  they 
thought  it  was  better  left  alone.  But  I 
mentioned  it  to  a  friend,  who  intended 
preferring  an  indictment  against  Ven,  but 
as  I  have  been  to  the  West  Indies  it  was 
dropped. 

Re-examined  by  Scarlett 
You  made  no  written  statement  P — ^Ko, 
I  do  not  know  that  I  made  a  written 
statement.  I  ^ve  this  evidence,  or  the 
substance  of  it,  to  the  Conunittee  of 
Inquiry. 


You  stated  what  you  have  stated  now, 
about  Ven,  to  the  Committee  of  Inquiry  P 
—I  did. 

Did  they  take  it  down  in  writing?— 
Thev  did,  and  I  signed  it. 

Who  was  the  clukirman  at  that  time  P — 
I  do  not  know  who  was  the  chairman,  bat 
I  sent  a  note  to  the  Committee  of  Inquiry, 
stating  that  I  had  this  evidence  to  give. 
I  merely  stated  that  I  had  the  evidence 
to  give  respecting  Ven ;  but  while  I  was 
there  I  recollected  that  I  had  this  evi- 
dence respecting  the  mayor,  which  the 
minority  present  objected  to  receive,  and 
it  was  overruled  by  Mr.  Visger, 

You  were  going  to  give  some  evidence 
in  favour  of  the  mayor  P— That  I  had 
received  these  circulars  from  the  mayor. 

To  gather  the  people  together  P — ^Yes, 
and  those  who  were  present  objected  to 
it,  but  Mr.  Visger  overruled  it;  and  he 
was  not  supported  b^  a  single  individuaL 
But,  however,  my  evidence  was  taken  re- 
specting it.  While  I  was  there  a  person 
came  in  — — 

Parke,  J. :  I  am  afraid  we  cannot  go 
into  all  that  P — It  is  to  show  the  conduct 
of  this  Committee  of  Inquiry. 

Scarlett :  The  evidence  you  gave  was  in 
writing,  and  I  take  for  granted  that  it 
was  laid  before  the  proper  persons  P 

Pabke,  J. :  I  understood  the  last  wit- 
ness to  say  that  his  evidence  in  favour  of 
the  mayor,  with  respect  to  sending  the 
circular  round  to  the  different  church- 
wardens, was  taken. 

Scarlett:  Yes. 

James  Byrne, — Examined  by  Follett. 

[A  bill-sticker  at  Bristol.  I  was  em- 
ployed on  Sunday  in  posting  bills  about 
the  walls  at  Bristol.  I  was  very  much 
interrupted  by  the  people.] 

Were  any  of  the  bills  torn  down  a^in 
as  soon  as  you  posted  them  P — Bepeatedly ; 
directly  they  were  against  the  wall. 

Did  anybody  insult  you  P—I  had  two  or 
three  thrown  in  my  face. 
[Another  bill  was  shown  to  the  witness.] 

You  posted  some  of  that  sort,  too,  I 
believe  P — ^No,  I  did  not  post  any  of  those ; 
I  distributed  several  of  them,  but  as  to 
the  number  I  cannoc  speak,  because  we 
went  down  into  the  office,  and  had  them 
as  we  wanted  them. 

When  did  you  distribute  them  P — ^I  took 
them  out  occasionally  when  I  went  posting, 
and  gave  them  to  respectable  pex:son8  that 
I  met  in  the  street. 

Follett :  This  is  the  one  that  was  disUri- 
buted: — 

'<Tbe  maffistrates  most  earnestly  entreat  the 
assistance  of  their  fellow  citizens  to  restore  the 
peace  of  the  city  by  assembling  immediately  at 
the  GoUdhall." 
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Have  the  goodness  to  read  the  other. 

[The  same  was  delivered  in  and  read. (a)] 

FoUett:  That  last  bill  was  posted  before 
the  Saturday  P — It  was  posted  before  the 
Satardaj^. 

In  yarioas  parts  of  the  town  P — ^In  most 
parts  of  the  town. 

CampheU :  That  is  Appendix  No.  1. 

[Another  handbill  was  delivered  in  and 
read,  dated  '*  Mansion  Honse,  30th  Oc- 
tober 1831,"  and  signed  "  Charles  Finney, 
mayor."  (2»)] 

Cross-examined  by  the  AHorney  Qeneral. 

Was  not  there  one  calling  npon  the 
pensioners  P — There  was. 

Was  tibat  printed  upon  the  Monday  and 
posted,  or  npon  what  day  P — It  was  on  the 
Monday. 

Did  yon  see  them  in  arms  on  that  day 
or  assembled  P  —  I  saw  the  pensioners, 
some  of  them. 

How  many  did  you  see  P — I  oaxinot  say 
how  many  I  saw. 

Was  it  twenty  P — "No,  it  was  not. 

But  yon  saw  some  P — I  saw  some. 

James  Cunningham  sworn. — Examined  by 
SearleU. 

I  bf^lioTe  yon  are  an  inhabitant  of 
Bristol  P  —  I  haye  a  connting-honse  at 
Bristol ;  I  reside  at  Clifton. 

Is  yonr  coxinting-hoase  near  to  Qneen 
Square  P  —  It  did  adjoin  the  Mansion 
House,  part  of  Mr.  Leman's  honse. 

I  belieye  it  was  bnmedP — It  was  de- 
stroyed by  fire  by  the  rioters. 

I  believe  yon  saw  some  part  of  the  riots 
on  Saturday  P — ^I  did. 

Do  yon  remember  a  part  of  the  mob 
being  first  repulsed  by  the  constables  P — 
Perfectly. 

Did  any  part  of  the  mob  return  rein- 
forced after  that  P— They  did  ;  they  went 
and  armed  themselves  upon  the  Back,  and 
returned  with  faggots  and  sticks. 

The  Back  is  the  street  behind,  is  it  not  P 
—It  is  the  street  behind. 

At  what  time  did  you  leaye  your  count- 
ing-house P— I  think  about  three  or  soon 
a&r  three  o'clock  in  the  day. 

Did  you  come  back  to  Bristol  on  the 
next  day,  the  Sunday  morning  P — I  did. 

About  what  o'clock  were  you  in  Bristol  P 
—As  near  as  I  can  recollect  I  got  to  Park 
Street  about  nine  o'clock. 

Do  you  remember  proceeding  down 
Unity  Street  near  to  Cfollege  Green  P— I 
proceeded  that  way. 

Do  you  remember  meeting  any  gentle- 
men as  you  were  going  who  gave  .you  any 
adrice  P— I  do. 

Wlubtwas  the  adyice  you  received  P — 
Hot  to  go  in  that  direction,  for  I  should 


(a)  See  abore,  p.  248.     (6)  See  above,  p.  803. 


meet  the  mayor  who  was  calling  out  the 
citizens,  or  rather  he  was  calling  the  pos8e 
comitaiuB  to  assist  him. 

Did  von  think  it  proper  to  avoid  the 
mayor  ? — I  considered  it  my  duty  to  per- 
severe in  that  direction. 

Did  you  accordingly  persevere  in  that 
direction,  and  did  you  meet  the  mayor  P — 
I  did;  I  met  him  on  St.  Augustine's 
Back. 

What  did  you  observe  the  mayor  doing 
there  P — He  was  knocking  at  the  doors 
from  house  to  house,  calling  upon  the  in- 
habitants to  assist  in  defending  the  city, 
he  called  upon  me  to  do  the  same  in  the 
King's  name.  He  commanded  me  to  aid 
and  assist  in  keeping  the  peace. 

Was  the  progress  of  the  mayor  at  that 
time  towards  the  Mansion  House  P  —  It 
was.  He  had  passed  down  through  Unity 
Street,  through  Orchard  Street,  I  take  it 
through  Denmark  Street,  and  he  was  then 
on  his  way  to  the  Mansion  House. 

And  you  observed  him  goin|^  from  house 
to  house  making  this  requisition  P — ^I  did ; 
I  accompanied  him. 

Did  either  of  the  Aldermen  MHhou%e 
accompany  him  P  —  Alderman  Ahraham 
HUhouse  accompanied  him. 

Did  you  shortly  afterwards  see  Colonel 
Brereton  with  a  detachment  of  the  3rd 
Dragoon  Guards  come  up  to  the  mayor  P — 
I  did.  Whilst  the  mayor  was  informing 
me  what  had  occurred  at  the  Mansion 
House,  Colonel  Bi'ereton  came  up  with  a 
detachment  of  the  3rd  Dragoon  Guards. 

LnTLBDALS,  J. :  At  what  time  was  this  P 
— It  must  have  been  very  soon  after  nine 
in  the  morning;  it  might  be  as  late  as 
half-past  nine. 

Scarlett :  Did  you  hear  him  to  state  to 
Colonel  Brereton  what  he  wished  him  to 
do  P — I  did.  Colonel  Brereton  seeing  the 
mayor,  made  a  sort  of  halt,  and,  I  think, 
addressed  the  mayor ;  and  the  mayor  said, 
**  Proceed  to  Queen  Square  and  I  will 
follow  you,  and  again  read  the  Biot  Act." 

Did  the  troops  proceed  P — They  did. 

Did  the  mayor  and  Hilhovse  follow 
them  P — ^They  did.  I  accompanied  them 
to  the  drawbridge,  the  swingbridge. 

When  you  accompanied  them  to  the 
swingbridge,  were  you  desirous  of  going 
on  with  the  mayor  to  the  Mansion  House  P 
— ^I  was.  I  considered  that  the  mayor  was 
unprotected,  and  I  said,  *'Mr.  Mayor, 
permit  me  to  go  to  Queen  Square  with 
you."  His  reply  was,  '^No,  proceed  to 
the  Guildhall,  and  call  upon  as  many  as 
you  meet  to  accompany  you,  and  I  will 
meet  you  there." 

Did  you  then  part  with  the  mayor  P — I 
did.  The  mayor  went  down  upon  the 
quay;  bo  tr:)ok  the  direct  road  to  the 
Mansion  House,  and  I  took  the  direct  road 
to  the  GuildhalL 
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When  jou  arriTed  at  the  Gnildhall, 
did  you  meet  any  other  mac;i6trate  there  P 
— On  my  way  to  the  GxdliSiall  I  went  to 
the  Commercial  Booms,  and  I  am  not 
aware  whether  it  was  after  I  went  to  the 
Commercial  Booms  or  before  I  came  oat 
that  Mr.  Waririg  joined  me.  Mr.  Waring 
and  myself,  I  believe,  entered  the  Guild- 
hall together. 

Mr.  Waring  ia  the  gentleman  ~  that  has 
been  examined  here — ^the  QaakerP — ^Mr. 
Waring  is  a  gentleman  who  has  been  ex- 
amined here,  one  of  the  Society  of 
IViend8.(a) 

Did  you  see  any  magistrates  at  the 
Guildhall,  before  the  mayor  arrived? — I 
did  several. 

How  long  did  you  remain  at  the  Guild- 
hall at  that  period? — I  do  not  think  I 
remained  at  tne  Guildhall  an  hour,  from 
half  an  hour  to  three  quarters  of  an  hour ; 
I  went  into  the  magistrates'  room  during 
the  time  I  stayed. 

During  that  half  hour  to  three  quarters 
did  any  sufficient  number  of  persons  col- 
lect at  the  Guildhall,  to  form  any  force 
that  might  be  used  with  effect  ? — Certainly 
not. 

You  waited  there  from  half  an  hour  to 
three  quarters ;  that  would  set  you  to 
beyond  ten  P — I  should  think  about  ten. 

in  consequence  of  observing  that  few 
persons  came,  did  you  proceed  to  Queen 
Square  to  look  after  your  counting-house  P 
— ^Mr.  Waring  and  myself  agreed  that  we 
would  go  through  the  city  to  see  the  state 
of  the  mob,  and  we  proceeded  through 
Queen  Square  together. 

Did  you  return  in  the  course  of  the  day 
to  your  counting-house  P — When  I  got  to 
Queen  Square  I  understood  that  one  of 
my  clerks,  one  of  the  special  constables, 
had  been  severely  wounded  the  preceding 
night,  and  that  he  had  escaped  over  the 
wall  of  the  Mansion  House,  and  was  then 
in  the  building,  the  house  of  Mr.  Leman. 
I  immediately  went  up,  found  him  severely 
bruised  about  the  arm  and  the  head,  and  I 
conducted  him  from  thence  to  a  place  of 
safety. 

Did  you  i)erceive  in  what  state  the 
Mansion  House  was  P — I  did ;  it  was 
dreadful;  the  furniture  broken,  and  bhe 
windows  broken,  and,  in  fact,  it  appeared 
that  the  mob  had  been  in  possession  of  it. 

Was  the  mob  at  that  time  expelled  from 
it  by  the  military  P — Yes. 

.^d  you  found  the  military  there  P — I 
found  a  detachment  of  the  3rd  Dragoon 
Guards  drawn  up,  one  half  in  Charlotte 
Street  and  the  other  half  in  Queen  Square. 

During  your  stay  in  the  square,  was 
vour  attention  called  to  any  office  on 
horseback,  followed  by  a  crowd  ? — It  was. 


(a)  See  above,  p.  80. 


Who  was  that  officer  P— Coming  from 
the  Excise  Avenue,  I  saw  a  military  offioer 
trotting  or  galloping,  coming  along,  and 
the  crowd  cheermg  him;  and  upon  his 
coming  near  to  me,  I  discovered  it  was 
Colonel  Brereton. 

I  believe  the  troops  were,  at  that  time, 
in  two  divisions  of  the  Square? — ^They 
were. 

Were  they  standing  still  in  their  sta- 
tions?— ^To  the  best  of  my  belief,  they 
were  standing  still.  I  have  some  recoUee- 
tion  that  one  of  the  divisions  was  m airing 
a  small  circle  in  front  of  the  Mansion 
House. 

Did  you  see  upon  what  terms  tiie 
soldiers  appeared  to  be  with  the  multi- 
tude?— I  aid.  I  considered  it  was  not 
safe  for  me  to  remain  any  longer;  they 
were  upon  perfectly  familiar  terms ;  the 
people  were  going  up  to  the  soldiers,  and 
patting  their  horses,  they  were  qnite 
familiar  one  with  another. 

Did  you  see  any  drink  given  to  the 
soldiers? — I  did  not;  I  saw  the  people 
drinking,  but  not  the  soldiers. 

In  the  course  of  the  day  did  you  go  to 
the  Guildhall  again  P — I  did  not. 

Did  you  go  to  the  Council  House  in  the 
evening ?~^  did  not;  I  returned  to  the 
town  in  the  evening,  but  I  did  not  go  to 
the  Council  House  or  to  the  Guildhall. 

From  what  you  observed  in  the  town, 
both  in  the  morning  and  the  evening,  did 
it  appear  to  you  that  there  was  any  dis- 
position among  the  inhabitants  to  aia  the 
magistrates  in  keeping  the  peace  P — Quite 
otherwise. 

Do  you  remember  any  time,  upon  the 
Sunday  evening,  seeing  the  mayor  and 
Alderman  HilfKmae  ? — On  Sunday  morning. 

Did  you  see  the  mayor  and  Aldermaa 
JETilAotMd  after  the  time  you  have  fimt 
mentioned  P — I  did  not  see  the  mayor  after 
that;  I  think  I  had  left  the  Guildhall 
before  the  mayor  had  got  there. 

Cross-examined  by  T\e  Attorney  GenerciL 

You  went,  with  Mr.  Waring,  to  the 
meeting  at  the  Guildhall? — 1  did;  I 
think  we  entered  together. 

Were  you  greeted  with  this  compli- 
ment, "It  is  well  that  you  gentlemen 
reformers  are  come  ?*' — Something  of  that 
sort  occurred  from  Mr.  Hare,  with  whom 
I  am  on  very  intimate  terms,  and  we  are 
in  the  habit  of  joking  each  other  about 
ourpolitical  sentiments. 

Was  this  said  in  the  presence  of  a  good 
many  people  P — ^It  was  said  in  the  presence 
of  a  good  number. 

How  many  do  you  think  there  were  P — 
Under  twenty,  perhaps  under  fifteen. 

You  did  not  count  them? — No,  bat 
they  were  very  few ;  I  could  move  aboat 
from  one  part  of  the  room  to  the  other. 
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There  wm  a  public  meetinff,  we  onder- 
Btend,  on  the  3rd  of  NoTemberP — ^There 
WM  a  public  meeting  soon  after  the  con- 
filtration. 

Were  jou  at  that  meeting  P — ^I  attended 
it 

It  was  adjourned,  I  understand  P — I  do 
not  know  that  the  first  could  be  called  a 
public  meeting,  for  it  was  merely  a  meet- 
ingof  the  subscribers  of  the  rooms. 

There  were  about  700,  were  there  not  P — 
I  mean  the  meeting  at  which  I  was  called 
to  the  chair. 

How  many  persons  do  you  think  there 
were  at  the  Commercial  booms  the  first 
time  P— The  usual  number,  or  probably  a 
few  more  that  might  haye  been  brought 
together  by  a  person  who  signified  his 
intention. 

How  many  P — ^I  should  think  firom  200 
to  300  persons. 

Did  you  take  the  chair  at  that  meeting  P 
^I  must  beg  to  explain,  I  took  the  chair 
•t  a  meeting  held  at  the  Oommeroial 
Booms,  '  ■■  ■■  ■ 

Was  it  the  first  meeting  P~ It  was  the 
first  meeting,  but  something  occuiTed  the 
day  before ;  some  gentleman  signified  his 
intention  to  call  this  meeting. 

Do  you  remember  what  day  this  meet- 
ing was  P — ^I  have  no  recollection. 

It  was  not  the  Thursday,  the  Hrd  of 
November,  was  it  P — If  j;ou  have  it  before 
yon  that  it  was  the  3rd,  it  must  be  so. 

Did  you  take  the  chair  at  any  second 
mieeting  P — ^I  did  not. 

You  attended  the  second  meeting  P — I 
did  not ;  but  let  me  fully  understand  the 
qnestion:  do  you  mean  to  ask  me  if  I 
■ttended  a  meeting  held  at  the  rooms  in 
Prince's  Street  P 

At  the  Commercial  Booms  P — ^I  attended 
the  meeting  at  the  Commercial  Booms, 
bat  not  a  meeting  in  Prince's  Street. 

At  what  room  was  the  meeting  in 
Prince's  street  P— At  what  is  called  the 
great  room — ^the  assembly  room. 

How  soon  was  that  after  the  first  meet- 
ingP — ^I  should  think  two  or  three  weeks. 

xou  did  not  attend  at  the  second  meet- 
ingP^I  did  not. 

How  long  were  you  at  the  Guildhall  on 
tbat  Sun&yP— I  think  I  have  stated 
about  an  hour ;  it  might  not  hare  been  so 
much. 

Did  you  go  to  the  adjourned  meeting  at 
balf-past  three  P— I  did  not  attend  any 
other  meeting  at  the  Gtiildhall  that  day. 

Did  you  accompany  the  mayor  to  the 
GufldhallP— I  did  not.  I  left  him,  as  I 
before  told  you,  he  going  along  the  quay, 
&nd  myself  pursuing  my  route  up  Clare 
Street. 

You  say  that  you  saw  no  disposition  in 
the  people  to  assist  the  magistrates  P^I 
speak  generally.   I  saw  one  man  that  said, 


"I  have  been  out  on  daty  as  a  special 
constable,"  but,  generally,  the  persons  I 
met  about  the  streets  declined  going  to 
the  meeting. 

At  what  time  was  that  P— Between  9 
and  10 :  I  went  as  fast  as  I  could  walk  to 
the  Cuildhall. 

You  have  known  Mr.  Pinneyrery  wellP 
— Perfectly  well. 

For  many  years  P — For  many  years. 

You  never  happened  to  see  him  ride,  I 
dare  s^  P — Never,  certainly.  I  have  never 
seen  Mr.  Pinney  on  horseback,  and  until 
the  question  was  asked  here  I  should  have 
sworn,  most  positively,  that  he  had  not 
been  on  horseback ;'  but  I  have  since  heard 
that  which  induces  me  to  believe  that  I 
should  have  sworn  falsely. 

Be-ezamined  by  Scarlett. 

When  you  went  to  the  Gruildhall,  and 
Mr.  Sheriff  Hare  addressed  you  and  Mr. 
Waring,  was  the  address  to  both  of  you 
as  reformers  P — ^I  should  rather  suppose 
it  was  to  myself,  being  more  intimately 
acquainted  with  Mr.  Hare. 

I  may  say,  I  suppose,  that  you  were 
disposed  to  Beform  r — Certainly. 

We  have  heard,  in  this  Court,  that  every 
wise  and  honest  man  was  so  P — Certainly ; 
I  shaU  never  be  ashamed  of  declaring  my 
sentiments. 

When  Mr.  Hare  addressed  that  to  you, 
was  it  addressed  by  way  of  rebuke,  or  was 
it  an  expression  of  pleasure  to  see  men  of 
your  description  comeP — I  think  it  was 
the  expression  of  pleasure  to  see  men  of 
all  parties  come  there. 

You  were  not  ofiended  at  it  P — ^Not  at 
all ;  it  did  not  interrupt  the  friendship  I 
have  ever  had  with  Mr.  Hare  a  single 
moment. 

If  I  understood  you  right,  you  and  the 
Attorney  General  had  some  puzzle  about 
the  first  and  second  meeting;  was  there 
some  preliminary  arrangement  first  to  hold 
a  meeting  P — A  member  of  the  Commercial 
Booms  stated  upon  the  day  preceding  the 
pubHc  meeting  that  he  would  call  a  meet- 
ing ;  and  it  was  understood  by  the  sub- 
scribeis,  that  that  meeting  should  be  called 
forthwith ;  and  it  was  actually  called  the 
next  day. 

Were  vou  placed  in  the  chair  at  that 
meeting  P — ^Much  against  my  will  I  was 
placed  in  the  chair  at  that  meeting ;  one 
gentleman  had  taken  the  chair  and  rushed 
out  of  it,  and  the  meeting  was  likely  to 
break  up  in  disorder,  and  in  order  to  pre- 
serve the  meeting  I  took  the  chair. 

Pabk£,  J. :  Was  that  the  3rd  of  Novem. 
her  P — ^I  do  not  remember  the  date. 

Scarlett:  Was  that  a  meeting  for  the 
purpose  of  instituting  an  inquiry  into  the 
cause  of  the  riots  P — ^It  was  for  the  pui*- 
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pofie  of  a  general  inqnirj  as  to  the  caase 
of  the  riots. 

Was  any  committee  named  at  that  meet- 
ingP — ^Yes. 

Were  yon  named  as  one  of  the  com- 
mittee P — Certainly ;  I  was  named  as  chair- 
man of  the. committee. 

Did  you  attend  the  committee  P — I  did 
repeatedly. 

Did  yon  continue  to  attend  it  P — I  did 
for  some  time. 

Did  you  give  it  up  at  last  ? — I  did. 

For  what  reason  aid  you  quit  it — I  must 
have  the  reason — ^what  was  your  reason 
for  quitting  the  committee  at  which  vou 
attended  for  some  time  P — Am  I  bound  to 
give  it  P 

I  apprehend  you  are  P — The  gentlemen 
that  were  appointed  on  the  committee — 
their  object  really  appeared  to  me  more 
that  of  prosecutbig  tde  ma^strates  than 
of  entering  into  the  general  mquiry. 

Were  you  satisfied  of  that  from  what 
you  observed  P — Permit  me  to  say  that 
many  gentlemen  that  were  appointed  at 
the  public  meeting  declined  being  on  the 
committee. 

You  declined  attending  because  you 
found  the  committee,  instead  of  being  a 
committee  for  a  general  incjuiry,  had  a 
view  to  prosecute  the  magistrates  P  —  I 
certainly  left  them  on  that  account. 

You  opened  a  correspondence  with  Lord 
Melbourne? — They  opened  a  correspond- 
ence  with  Lord  MeVbourney  and  witn  the 
members  for  the  city.  I  am  not  clear 
whether  the  correspondence  with  Lord 
MeOxyu/rne  was  opened  by  myself  and  the 
members  of  the  committee,  or  only  with 
the  members ;  but  we  had  letters  from 
Lord  MeJhowne, 

Yon  say  that  when  you  had  found  the 
committee,  which  you  had  proposed  for 
the  purpose  of  a  general  mquiry,  had 
become  a  mere  par^  committee  for  the 
purpose  of  prosecuting  the  magistrates, 
you  declinea  attending  any  fisher  P — 
Precisely. 

Scarlett :  My  Lords,  I  propose  to  close 
my  case  here.  The  magistrates  are  in  at- 
tendance, and  I  will  take  on  myself  the 
responsibility  of  not  calling  those  gentle- 
men, who  are  themselves  the  subject  of 
informations,  (a)  Therefore  I  must  leave 
the  case  as  it  stands. 

Eeplt. 

The  Attorney  General  rose  to  reply,  and 
addressed  the  jury  in  the  following  terma : 
May  it  please  your  Lordship,  gentlemen 
of  the  Jury,  it  now  becomes  my  duty  to 
make  a  few  observations  to  you,  and  I 
hope  with  reference  to  the  length  of  the 
evidence,  that  they  may  be  few  upon  this 


(a)  See  abore,  p.  17. 


ease  of  extreme  importance ;  and  before 
I  proceed  to  make  anv  comments  upon 
the  evidence,  I  trust  that  I  may  ezpeot 
the  serious  attention  of  you  all,  when  I 
observe,  in  the  first,  apon  that  irrelevant 
mass  of  matter,  the  greater  part  of  which, 

f'ven  in  evidence  on  the  other  side,  I  think 
shall  sweep  away  almost  with  a  single 
observation.  But  in  the  first  place,  I 
must  beg  to  call  your  attention  to  that 
load  of  invective  and  insinuation  with 
which  my  learned  friend  has  thought  it 
right,  or  rather  has  felt  it  necessary,  to 
endeavour  to  envelop  and  to  sink  and  to 
bury  the  merits  of  this  case,  keeping  it 
wholly  out  of  your  consideration,  avoid- 
ing every  topic  on  which  the  charge  is 
really  founded,  and  upon  which  the  ques- 
tion is  to  be  tried,  for  the  purpose  of 
making  an  appeal  to  prejudices  which  he 
may  possibly  discover,  and  for  the  pur- 
pose of  keeping  alive  those  wounds  in  Hie 
public  mind,  which  I  thought  all  men 
wished  now  to  be  closed,  and  to  resort  to 
prejudice  and  to  feeliufj  in  order  to  gefc 
rid  of  the  effect  of  plain  facts  and  con- 
clusive evidence.  My  learned  friend,  in 
that  peroration  which,  eloquent  as  it  was, 
was  much  more  remarkable,  allow  me  to 
say,  for  its  labour  than  even  for  its  elo- 
quence, introduced  a  long  antithesis  or  a 
string  of  them  to  your  consideration,  not 
with  the  slightest  view  to  insinuate  or  to 
infer  anything  for  the  benefit  of  him  whom 
he  is  defending,  but  for  the  purpose  of 
casting  imputations  upon  those  who  have 
felt  it  a  most  sacred  duty  to  draw  the 
attention,  and,  I  trust,  the  unprejudiced 
attention  of  a  jury  of  the  country  to  a 
consideration  of  the  conduct  of  the  Bristol 
magistrates.  He  thought  proper  to  tell 
you,  not  with  a  fortunate  mode,  I  think, 
of  ushering  in  a  powerftd  topic,  that  the 
magistrates  had  not  been  guilty  of  that 
inflammation  of  the  public  mind  whioh  he 
evidently  meant  to  impute  to  others.  He 
said,  that  they  had  not  directed  any  de- 
clamations against  corporate  property  and 
corporate  monopolies,  and  so  on;  as  if  for 
the  mere  purpose  of  reminding  you  of  that 
almost  forgotten  declamation  with  regard 
to  corporate  robbery  with  which  our  ears 
were  made  to  ring  some  ei^teen  months 
ago.(a)  It  was  not  very  likely,  to  he 
sure  that  the  magistrates  of  a  corpora- 
tion should  be  among  the  first  to  sound 
a  crusade  against  corporation  property; 
and,  therefore,  that  may  be  taken  as  a 
mere  introduction  (and  1  think  very  far 
from  a  happy  one)  to  the  antitheses  that 
were  to  follow. 

My  learned  friend  then  went  on  to  say 
something  about  che  taxes,  and  he  was 
reminded  of  the  taxes  by  the  burning  of 


(a)  See  aboTe,  p,  336. 
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the  Cixfitom  Honse ;  and  inasmnch  as  the 
CQstoms  are  an  important  part  in  the 
King's  taxes,  he  told  yon  that  the  public 
creditor  had  never  been  held  np  as  an 
object  to  be  despoiled  by  the  mag^istrates 
of  Bristol,  and  that  they  had  never 
preached  np  the  doctrine  that  yon  should 
decline  to  pay  your  taxes  if  the  Govern- 
ment did  not  go  on  as  you  like.  Now, 
that  also  was  a  subject  upon  which  some 
gentlemen  of  the  highest  honour  and 
respectability,  led  away  by  the  fermenta- 
tion of  the  moment,  were  induced  to  ex- 
press themselves  warmly  and  most  repre- 
nensibly  (for  I  do  not  attempt  for  an 
instant  to  defend  it).  But  I  was  in  hopes 
that  the  good  feeling  of  the  country  had 
determined  to  bury  in  oblivion  all  the 
unhappy  expressions  on  both  sides.  And 
amoi:^  others,  when  my  learned  friend 
talks  of  some  magistrate,  who  was  sup- 
posed to  have  expressed  his  opinion,  I 
Know  not  whom  he  may  have  meant,  but 
I  know  that  that  opinion  fell  from  the  lips 
of  one  distinguished  nobleman,  I  mean 
Lord  Milton,  as  to  whom  I  did  not  expect 
to  have  heard  that  my  learned  friend 
would  have  uttered  one  syllable  of  imputa- 
tion or  reproacb. 

Scarlett :  Allow  me  to  assure  you  that  I 
had  no  view  to  Lord  Milton  ;  I  alluded  to 
resolutions  passed  at  a  meeting  of  the 
inhabitants  of  the  county  of  Middlesex. 

Th6  Attorney  General:  I  do  not  state 
who  my  learned  friend  alluded  to,  but  I 
know  that  Lord  Milton  was  one  of  the 
individuals  so  charged,  and  my  learned 
friend  must  have  known  that  there  was  a 
probability  of  that  being  at  least  cast  as 
an  aspersion  upon  Lord  Milton ^  whose 
honour  and  whose  patriotism  stand  far 
above  any  insinuation  that  can  come  from 
any  (joarter,  and  whose  perfectly  amiable 
and  excellent  qualities  must  have  been 
known  to  my  learned  friend,  when  for  so 
many  years  hia  own  merits  recommended 
him  to  the  borough  of  Maiton  and  the 
citjr  of  Peterborough,  in  which  Lord 
MiUon  is  pretty  well  known  and  pretty 
justly  appreciated ;  as  to  whom  I  will  not 
attempt  (a)  to  insult  him  by  any  panegyric 
of  mine.  I  will  leave  his  character  where 
it  stands,  and  I  will  leave  the  temporary 
indiscretion  of  the  moment  to  be  dug  up, 
'perhaps,  when  some  other  magistrate  may 
be  brought  to  answer  for  a  breach  of  duty, 
when  it  shall  be  convenient  for  an  advocate 
to  divert  the  attention  of  the  jury  from 
that  question  to  topics  of  mere  excitement 
and  insinuation.  There  was  another  topic 
that  my  learned  Mend  alluded  to,  the  topic 
of  the  Bishop's  Palace.    You  see  how  pre- 

(a)  See  the  correspondence  between  Lord 
Muton  and  Scarlett  as  to  the  representation  of 
Peterborough  and  Maiton.    Life  of  Scarlett,  139. 


pense,  you  see  how  premeditated  this  was. 
He  said  that  if  the  Bishop's  Palace  was 
also  set  on  fire,  the  magistrates  had  not 
called  upon  the  bishops  *'  to  set  their  house 
in  order ;"  an  old  insinuation  idso  against 
the  Prime  Minister  of  the  countiy,  re- 
sulting from  nothing  but  the  ignorance  of 
Scripture  langoa^  on  the  part  of  those 
who  made  it,  for  it  is  perfectly  impossible 
to  give  it  the  sense  that  some  deolaimers 
have  thought  proper  to  attach  to  it. 

Gentlemen,  it  is  necessary  for  me  to 
observe  upon  this,  for  this  is  the  main 
stress  of  my  learned  friend's  speech ;  and 
I  do  assure  you  that  if  I  had  seen  these 
topics  stated  in  a  newspaper  as  a  speech 
of  any  person,  had  I  taken  up  a  newspaper 
accidentally  and  found  these  things  stated 
there,  I  should  have  said.  Who  is  it  that 
has  come  forward  with  these  old  and 
forgotten  and  unpleasant  recollections? 
It  must  be,  I  should  have  said,  some 
gentlemen  who  has  not  been  very  success- 
ful in  obtaining  the  ear  of  the  House  of 
Commons,  who  knows  that  he  never  can 
enter  there  again  under  the  operation  of 
this  wicked  Iteform  Bill,  and  who  has 
taken  the  opportunity  of  visiting  some 
club  at  a  remote  country  town,  with  all 
the  feelings  that  oppress  his  mind  at  the 
moment,  giving  to  tnem  all  that  which  he 
ought  to  nave  delivered  in  the  House  of 
Commons,  if  he  meant  to  have  given  it  at 
all.  Or  perhaps  I  should  have  said,  It  is 
somebody  who  has  not  exactly  succeeded 
in  obtaining  some  patronage  that  he  may 
have  expected  from  the  Governmetit,  and 
who  therefore  wishes  to  show  them  how 
great  a  loss  the^  have  had  in  losing  one 
who  could  declaim  so  ably  and  so  warmly. 
And  if  anybody  had  said  to  me,  '*  Look  at 
the  top  of  the  speech,  you  will  see  the 
name  of  your  learned  friend.  Sir  Jamea 
Scwrlett,  as  having  made  it  in  defence  of  the 
Bristol  magistrates,"  I  should  have  said, 
J*  The  thing  is  impossible ;  it  is  the  press, 
it  is  the  malignant  and  calumnious  press, 
that  has  invented  it  for  the  purpose  of 
defaming  my  honourable  ana  Earned 
friend;  it  is  quite  impossible  that  he 
shonld  have  uttered  these  opinions ;  it  is 
out  of  his  nature ;  he  is  the  most  discreet 
and  the  most  subtle  and  considerate  of 
advocates.  Neman  has  such  experience 
in  courts  of  justice,  and  such  management 
in  winding  the  minds  of  a  jury  to  his 
purposes."  But  then,  perhaps,  on  second 
thoughts,  I  should  have  said,  if  he  really 
has  indulged  in  tepics  of  this  description 
upon  such  such  an  occasion,  it  shows  that 
he  thinks  that  his  case  is  desperate,  when- 
ever it  comes  te  be  calmlv  considered. 

He  added,  I  think,  at  the  close  of  all,  by 
way  of  climax,  which  was  to  give  the 
greater  efiect  to  it,  that  he  blamed  nobody, 
that  it  was  not  said  in  the  least  for  any 
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purpose  of  blame.  And  with  reference  to 
tliat  complaint  we  have  heard  so  frequently 
abont  the  newspapers,  when  he  stated  a 
particnlar  paper  to  yon,  the  gentlemen  of 
Berkshire,  at  a  time  when  it  may  probably 
have  some  impression  npon  political  feel- 
ings, if  there  were  an^,  I  presume  that 
was  also  done  entirely  in  the  execution  of 
his  duty.  He  thought  that  he  might, 
perhaps,  get  some  set-off  feeling  in  fiivour 
of  his  client  by  making  such  an  appeal  as 
that.  Now,  I  must  protest  against  this 
notion  of  introduoin|^  newspapers  into 
eyery  possible  discussion.  I  beheye  that 
if  I  had  been  inclined  to  do  so,  I  might 
haye  laid  a  great  many  columns  of  news- 
papers before  you.  We  all  know  that  the 
■admonition  was  quite  unnecessary  with 
which  my  learned  friend  concluded, 
namely,  "  Look  to  the  eyidence  as  giyen 
in  the  case  and  as  the  learned  judge  who 
sums  it  up  to  you,  and  do  not  look  at 
newspapers."  That  is  auite  a  matter  of 
course,  gentlemen.  I  ao  not  mean  to 
trouble  you  with  what  has  been  said  by 
the  newspapers  upon  the  other  side  during 
the  progress  of  this  trial,  and  I  beg  to 
state  it  to  my  learned  friend,  that  I  am 
quite  sure  that  he  had  been  reading  the 
newspapers,  and  it  is  from  some  or  other 
of  those  newspapers  that  he  thinks  proper 
to  bring  forward  these  eictracts  from  my 
speech  upon  which  he  made  a  comment. 

Scarlett:  I  read  the  shorthand  writer's 
note,  and  I  read  no  newspaper.  I  had  the 
shorthand  writer's  note  in  my  hand. 

A  Juryman :  The  jury  haye  no  political 
feelings  upon  the  subject. 

The  Attorney  Gmieral :  No,  gentlemen,  I 
do  not  at  all  assume  it.  But  I  call  upon 
you  to  observe  the  conduct  of  this  case  by 
my  learned  friend,  and  to  see  whether 
there  are  not  to  be  traced,  in  parts  of  the 
conduct  of  this  defence,  indications  which 
may  lead  you  to  suppose  that  certain 
speculations  must  haye  existed  in  his  mind 
at  the  time,  because  I  do  assure  you,  as  to 
what  my  learned  friend  stated  as  my  sen- 
timents, if  they  were  brought  forward  from 
the  shorthand  writer's  notes  it  must  haye 
been  a  shorthand  writer  indeed.  The 
material  obseryations  he  has  made  upon 
my  statements  are  totally  founded  upon  an 
entire  mis-statement  of  those  statements. 
I  neyer  uttered  what  he  stated ;  perfectly 
the  contrary.  The  most  important  of 
those  statements  with  which  he  has  thought 
proper  to  charge  me,  is  the  direct  reyerse 
to  what  I  laid  down  before  you  as  the 
subject  of  complaint  against  Mr.  Pin/neUf 
and  I  was  therefore  finding  some  little 
excuse  for  my  learned  friend.  I  was  sup- 
posing that  he  had  not  thought  it  worth 
his  while  to  attend  to  anything  as  it  fell 
from  my  lips,  and  that  he  must  naye  seen 
it  somewhere  in  some  reports,  excessiyely 


garbled,  mutilated  and  peryerted.  But  it 
seems  now  that  that  garbling  and  muti- 
lation must  have  taken  place  not  by  the 
newspaper,  but  by  some  sl&orthand  writer, 
whose  incorrect  report  has  been  laid  before 
him. 

Gentlemen,  you  cannot  suppose  that  it 
is  ag^reeable  for  me  to  enter  upon  these 
topics ;  but  as  they  haye  been  introduced 
as  &  part  of  the  tactics  of  my  learned 
friend,  do  you  think  that  I  can  sit  down 
under  what  Sir  James  Scarlett  imputed  to 
me — ^that  I  haye  stated  that  the  magiB- 
trates  might  be  excused  for  any  excess  of 
seyerity,  but  that  for  any  excess  of  lenity 
the^  must  be  punished ;  or,  that  I  com- 
plained of  them  for  not  calling  upon  the 
soldiers  to  fire?  I  complainea  of  them 
for  making  that  call, — ^for  making  it  under 
any  responsibility  but  their  own, — for 
making  it  under  the  observation  of  any 
eye  but  theirs ;  and  I  said,  not  that  they 
exercised  a  culpable  lenity,  because  they 
did  not  call  upon  the  military  to  fire,  but 
I  said  that,  if  that  fatal  and  lamentable 
necessity  did,  in  point  of  fact,  exist,  they 
were  bound  to  have  satisfied  themselyes 
of  the  absolute  necessity  of  inflicting  that 
summary  punishment  whereyer  they  called 
upon  the  soldiers  to  inflict  it;  and  that 
they  had  no  right  to  make  it  a  transferable 
ticket,  to  be  handed  from  one  officer  to 
another — or  from  one  soldier  to  another — 
here,  or  there,  when  they  were  at  Mr. 
Fr%jpp*8,  or  at  Clifton,  and  the  rioters  were 
supposed  to  be  in  the  Square,  but  that 
they  were  bound  to  witness  with  their  own 
eyes  that  riot,  before  they  called  upon  any 
one  soldier  to  fire,  or  upon  any  officer  to 
giye  that  command.  Such  was  the  doc- 
trine I  laid  down.  I  appeal  to  the  recol- 
lection of  every  one  of  you  with  the  most 
perfect  confidence,  whether  it  was  not  the 
subject  of  my  complaint,  that  from  the 
first  to  the  last  in  transferring  aU  their 
responsibilities,  they  had  particularly 
transferred  that;  and  that  when  Major 
BechwUh  was  called  upon  to  put  down  the 
riot,  he  was  called  upon  to  do  so  by  a 
signed  paper,  without  the  presence  of  the 
magistrates  observing  and  being  convinced 
of  the  necessity  of  resorting  to  that  mea- 
sure. 

Gentlemen,  I  know  that  I  am  doin^  my 
case  no  service  by  talking  of  these  thmgg. 
But  my  learned  fiiend  knew  that  thpy 
must  be  the  subject  of  observation  on  my 
part.  He  was  quite  sure  that  I  could  not 
be  silent  upon  them ;  and  that  is  a  part 
of  the  tactics  of  this  defence,  which  I 
charge  to  be  distracting  your  attention, 
from  the  first  to  the  last,  from  llie  real 
topic  and  the  real  question  you  have  to 
try.  Another  thing  which  occurs  to  me 
at  this  moment  is  about  compelling  the 
citizens  to  go  out.    I  certainly  did  state 
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that  the  magistrates  had  the  power  to 
compel  them  to  go  out.  The  old  law  eave 
them  that  power ;  the  new  law  gives  them 
that  power.  The  law  which  passed  only 
fonrteen  days  before,  gave  them  that 
power.  Bat  I,  having  stated  generally 
that  they  had  that  power,  have  been 
encountered  by  the  authority  of  my  learned 
friend's  saying  that  they  had  no  power  to 
compel,  but  that  they  can  only  indict 
when  it  was  not  done.  Now,  I  ask,  are 
they  taken  by  surprise  at  all  P  My  general 
complaint  is,  that  they  did  not  exercise 
the  power  they  possessed.  The  ancient 
law  required  the  magistrate  to  quell  riots, 
and  gave  him  authority  to  do  so ;  the 
Special  Constable  Act  of  George  4. (a)  em- 
powered them  to  swear  in  special  consta- 
Dies  upon  the  existence  or  apprehension  oi 
tnmults ;  and  the  new  Act  of  his  present 
Majesty  (5)  gave  tbem  power  to  fine  them 
directly  if  ihey  should  not  come  forward 
when  the  magistrates  called  upon  them. 
Now,  the  complaint  is,  not  that  the  magis- 
trates were  called  upon,  within  the  formal 
technicalities  of  that  Act,  to  swear  in 
snecial  constables.  But  the  complaint  is, 
toat  they  abandoned  every  means  of  de- 
fence that  they  possessed,  and  thiit  among 
others.  The  sheriff,  it  is  true,  is  the 
person  to  call  out  the  poaee  comitaiw,  but 
it  is  less  lit  for  the  magistrates  to  inquire 
whether  the  sheriff  has  done  so,  and  to 
direct  his  conduct  accordingly.  Some 
person,  undoubtedly,  must  complain  to 
the  magistrate  before  the  Act  is  put  in 
operation  by  fining  persons  for  not  going 
oat.  But  is  the  magistrate,  therefore,  not 
blameable  in  not  requiring  that  Mr.  Hare, 
or  Mr.  Briee,  or  somebody,  shall  come 
forward  and  make  that  complaint  P 

Pabks,  J. :  The  opinion  of  the  Court  upon 
that  was,  that  he  could  not  be  indicted  for 
a  bleach  of  that  Act  of  Parliament ;  and, 
therefore,  that  Act  of  Parliament  was,  in 
the  opinion  of  the  majority  of  the  Court, 
oui  of  the  question;  and,  therefore,  you 
most  rely  on  the  Common  Law  obligation 
of  the  magistrates  to  call  the  King's  sub- 
jects together.  That  was  the  conclusion 
to  which  the  majority  of  the  Court  came, 
that  that  Act  of  rarliament  was  out  of  the 
question,  (c) 

The  Attorney  General:  I  did  not  under- 
stand any  such  decision  bad  been  come  to. 
That  the  Act  of  Parliament  is  out  of  the 
qnestion  for  the  purpjose  of  indicting  for  a 
particular  breach  of  its  provisions  I  never 
doubted ;  but  I  say  that  the  magistrates 
ought  to  have  pot  it  into  the  question.  It 
was  his  duty  to  inform  himself  what  his 
powers  were,  and  he  would  have  discovered 

(a)  1  Geo.  4.  c.  87. 
(6)  1  &  2  Wai.  4.  c.  41. 
(c)  See  above,  pp.  358-855. 
o    61686. 


it  at  once,  under  the  title  of  Blots,  in  Bwm*8 
Justice,  which  no  doubt  was  upon  the 
shelf  of  every  public  hall  in  the  city  of 
Bristol.  I  do  not  dwell  upon  that ;  but  if 
that  Act  of  Parliament  is  to  be  taken  as 
not  in  existence,  because  it  is  not  distinctly 
proved  that  he  was  called  to  look  to  it  in 
town,  ihen  the  former  Act  of  Parliament 
was  in  existence. 

Pabub,  J. :  The  objection  made  was,  that 
you  cannot  indict  a  magistrate  for  a  breach 
of  his  duty  under  that  Act  unless  he  re- 
fuses upon  the  requisition  of  five  persons 
under  the  old  A  ct,  and  of  one  person  under 
the  new;  and,  therefore,  you  must  lay 
that  Act  out  of  the  question. 

The  Attorney  General :  It  is  clear  that,  if 
I  indicted  him,  I  could  not  have  succeeded, 
because  the  requisitions  of  the  Act  of 
Parliament  were  not  carried  into  effect. 
But  I  should  humbly  think  that,  if  there 
is  an  Act  of  Parliament  which  can  be  put 
in  motion  by  a  very  easy  process,  by  call- 
ing upon  one  inhabitant  to  come  and  state 
what  the  state  of  the  riot  is,  and  the 
mayor  does  not  take  that  precaution,  it  is 
some  evidence  to  show  that  he  was  not  so 
alert  in  the  discbarge  of  his  duty  as  he 
ought  to  be.  But  when  my  learned  friend 
says  You  cannot  compel  the  inhabitants 
to  come,  because  you  cannot  take  them 
by  the  hair,  and  compel  them  to  use  mus- 
kets, I  say  that  is  not  a  fair  use  of  lan- 
guage. I  say  that,  whether  or  not  he  has 
the  physical  power  to  put  the  law  in  mo- 
tion, ho  ought  to  inform  himself  upon  the 
subject,  and,  under  the  old  Act,  he  ought 
to  have  known  that  he  was  capable  o! 
calling  the  citissens  together,  and  that  he 
ought  to  have  insisted  on  putting  that  law 
into  force. 

Gentlemen,  I  am  not  arguing  the  ques- 
tion, but  I  am  commentm^  upon  those 
observations  of  my  learned  fnend ;  another 
of  which  is,  that  I  am  supposed  to  have 
said  the  mayor  was  bound  to  have  gone 
out  with  ten  men  even  for  the  purpose  of 
resisting  the  mob.  Now,  did  I  state  any 
such  thing  P  Did  I  say  that  the  mayor 
was  bound  to  go  out  and  fight  with  an  in- 
sufficient force  P  What  I  said  was  this, 
and  I  ask  you,  for  you  are  judges  of  what 
is  reasonable,  whetiier  I  did  not  say  what 
was  reasonable  when  I  said  that  he  should 
have  kept  but  ten  men  together,  if  no 
more  were  to  be  got,  for  the  purpose  of 
making  additions  to  that  small  number, 
and  for  the  purpose  of  giving  time  to  the 
returning  good  sense  of  the  inhabitants 
to  swell  their  ranks  to  a  considerable 
amount.  Centlemen,  that  is  the  argu- 
ment I  hold ;  not  that  the  mayor  was  to 
go  out  at  the  head  of  ten  men  to  destroy 
and  knock  down  all  that  might  appear 
before  them  with  that  insufficient  force.  I 
am  in  your  recollection,  whether  I  stated 
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such  a  Bentiment,  and  whether  I  did  not 
actively  disayow  it.  But  I  know  that  I 
stated  the  other,  namely,  that  he  was 
bound  to  keep  together  whatever  force  he 
could,  he  exercising  all  along  (which  I 
require  at  his  hands)  a  superintending 
care  over  the  peace  of  the  city  at  every 
moment,  at  every  part.  Now,  gentlemen, 
we  go  a  little  further,  and  we  find  a  great 
complaint  about  the  mode  of  the  prosecu- 
tion, and  the  wa^  in  which  it  has  been  con- 
ducted. It  is  said  that  they  have  not  been 
fairly  dealt  with,  for  that  the  Gh)vemment, 
in  prosecuting,  ought  to  have  called  upon 
Mr.  Hcure  and  Mr.  Brice,  and  upon  Mr. 
Burgee,  and  upon  Mr.  Serjeant  Ludlow,  as 
witnesses,  to  see  whether  tbis  proceeding 
should  go  on  or  not.  (gentlemen,  do  you 
really  think  so  P  That  if  tkprimdfaoM  case 
is  made  out  against  a  body  of  magistrates 
you  are  then  to  say,  I  will  go  to  those  who 
are  most  nearly  connected  with  them,  and 
who  themselves  largely  share  any  blame 
that  may  be  cast  upon  tnem  P  In  common 
sense,  how  would  my  learned  friend  have 
wished  me  to  proceed  P  Perhaps  he  would 
have  liked  me  to  come  to  this  Court  and 
apply  for  a  criminal  information  upon 
affidavits,  and  then  to  have  filed,  Inr  tnat 
double  proceeding,  an  ex  qfioio  informa- 
tion, lliat,  I  suppose,  would  have  been 
the  conduct  of  a  tender-hearted  Attorney 
General.  But,  on  the  contrary,  finding 
that  a  large  and  respectable  meeting  of 
the  town  of  Bristol  thought  this  inquiry 
necessary,  the  Ministers  got  all  the  in- 
formation they  could  generally,  and  after- 
wards sent  down  their  own  solicitor  to 
take  information  from  all  that  could  give 
it ;  and  the  result  is,  that  they  bring  this 
case  before  you  for  your  impartial  con- 
sideration. 

Then  it  seems  that  the  form  of  the  in- 
formation is  to  be  very  much  complained 
of,  and  I  think  my  learned  friend  used  the 
en)res8iou,  *'  It  is  an  omnium  gatherum 
information."(a)  Now  I  think  I  can  give 
him  a  better  expression  than  that  which 
my  learned  friend  has  given .  me,  in  the 
ParliamentaiT  debates,  which  happened 
in  the  year  1830:— 

''The  House  -was  aware  (it  was  said)  that 
there  had  been  recently  filed  against  Mr. 
Alexander  three  ex  officio  informations;  the 
first  was  for  a  libel  on  Lord  Chancellor  Lynd- 
horst ;  the  second  for  a  libel  on  the  Dake  of 
Wellington  and  his  Majesty ;  and  the  third  was 
for  a  libel  which  he  was  unable  to  describe  in 
any  other  way  than  by  calling  it  an  omnibus 
libel,  or  what  in  cookery  was  called  hodge- 
podge.'X6) 

It  was  for  a  libel  against  so-and-so,  and 
tnen  the  speaker  goes  on  to  describe  what 

(a)  See  above,  p.  821. 

(6)  Hansard,  March  2»  1880. 


it  is.  Now  I  daresay  you  will  trace,  by 
the  vein  of  humour  that  runs  through  it, 
that  it  was  the  Becorder  of  Bristol  who 
was  making  the  observations  upon  three 
informations,  one  of  which  he  ctdled  "  an 
omnibus  information."  But  it  was  not 
mine,  for  it  was  filed  by  the  learned 
Attorney  Gmeral  who  succeeded  him  in  the 
office,  and  who  now  conducts  the  case  of 
the  Bristol  magistrates.  Now  as  to  the 
form  of  this  information,  I  am  disposed  to 
get  my  learned  friend  (Wighimcu^  to  de- 
fend it,  because  he  might  produce  one  in 
the  same  form  by  Mr.  Damptdr,(a)  in  which 
a  magistrate  was  indicted  for  not  having 
done  his  duty. 

But  really,  to  say  that  the  mayor  of 
Bristol  has  been  taken  by  surprise,  and 
that  the  statement  he  wrote  was  one  that 
did  not  at  all  suppose,  on  his  purt,  the 
possibility  of  his  Deing  involved  in  anv 
charge,  is,  I  think,  a  little  of  a  piece  with 
the  rest  of  the  defence,  which  I  say  is  a 
defence  not  resting  upon  the  genuine  mo* 
tives  of  the  men,  according  to  their  views 
at  the  time,  but  got  up  by  those  legal 
advisers  whom  mv  learned  friend  thinks 
that  I  ought  to  have  called  as  mv  wit- 
nesses, for  them  to  have  poured  forth  that 
volley  of  words  which  you  heard  vester- 
day,  and  which,  I  believe,  if  poured  forth 
at  the  time  of  the  riots,  would  have  put 
down  any  mob,  even  a  Bristol  mob. 

But  I  am  also  charged  with  having  mis- 
stated the  case  of  the  mayor  of  London. 
I  never  pretended  to  state  the  particulars 
of  that  case,  but  I  have  some  pretty  good 
authority  for  what  I  stated,  for  X  have 
the  reasons  given  by  that  most  venerable 
judge  who  began  to  preside  over  this 
trial: — 

"  <  Many  of  us  are  old  enough,'  said  his  Lord- 
ship, '  to  remember  what  misehieft  were  created 
in  this  met3x>polis,  while  the  hands  of  juatice 
were  paralyzed.' " 

IThe  Attorney  Gfeneral  read  the  remarks 
of  Abbott,  0.  J.,  in  Bedford  v.  Bvrley.{h)l 

Mr.  Justice  Holroydic)  also  happened 
to  state  that  the  mayor  of  London  was 
fined  a  thousand  pounds  npon  that  occa- 
sion. Now  I  stated  in  my  opening  speech 
to  you,  as  the  information  does  state,  and 
as  it  is  evident  from  the  defence  that  they 
were  perfectly  aware  that  they  came  to 
meet  such  a  charge,  that  the  complaint 
was  not  of  a  particular  omission,  as  that 
of  reading  the  Kiot  Act,  not  of  a  particular 


(a)  The  information  was  drawn  by  Wiffht- 
man,  who  had  before  him  the  precedent  or  an 
information  drawn  by  Dampier  in  The  ICinff 
against  George  Donnisthorpe.  Easter  Term, 
36  Geo.  3.  1796. 

(6)  1  St.  Tr.  N.S.  1240. 

(c)  I  St.  Tr.  N.S.  1219. 
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declension  of  duty  at  some  moment  when 
the  diBoharge  of  the  duty  might  or  might 
not  have  been  effectual,  bnt  a  complete 
desertion  of  daty  from  the  first  to  the  last, 
in  omittizig  to  do  any  single  act  that  conld, 
by  poesibiUty,  call  out  the  citizens,  and 
prompt  them  to  a  performance  of  their 
dnty.  Now  what  is  it  that  the  charge  is  P 
My  learned  friend  burst  out  in  a  very  im<- 
passioned  manner  about  whether  I  meant 
to  charge  the  mayor  with  going  to  shave 
during  the  riots.  I  do  not  think  I  men- 
tioned that  at  all.  I  certainly  mentioned 
the  withdrawing  and  retiring  from  the 
city ;  and  upon  that  subject  I  shall  have 
a  few  words  to  say  by«and-by.  But,  upon 
the  subject  of  any  |»rticular  act,  when  I 
am  called  upon  to  say  what  is  your  par- 
ticnlar  charge,  do  you  make  it  a  crime 
that  a  man  goes  to  an  inn  for  a  few  hours 
to  shaTe  and  get  a  little  breakfast,  I  say 
that  depends  upon  circumstances.  The 
Question  is  whether,  by  so  doing,  he  abaa- 
aoned  an  important  duty  that  was  incum- 
bent upon  him  at  that  time.  But  I  did 
not  make  the  smallest  allusion  to  that  cir- 
oumstance ;  and  it  is  a  little  curious  that 
the  fact  only  came  out  upon  my  learned 
friend  Mr.  Ua^n^pheU  getting  from  one  of 
the  witnesses,  ToumseiMl,  his  oelief  as  to  the 
fact  whether  the  mayor  had  been  to  bed  or 
not,  and  upon  which  he  was  bound  to  say, 
'*  I  rather  think  he  did  go  to  bed,  because 
the  chambermaid  told  me  so."  (a)  So  that, 
then,  this,  which  is  treated  as  eyidence  of 
mine,  and  which  is  sapposed  to  be  my 
eharge,  is  evidence  that  they  themselves 
bring  out  hearsay  and  upon  belief,  with- 
out being  in'  any  degree  connected  with 
the  case  I  have  brought  forward.  This  is 
the  kind  of  charge  miich  I  am  required  to 
free  myself  ftom;  and,  in  doing  so,  to 
delay  your  attention  so  long  from  the  im- 
portant facts  of  the  case  itself. 

[The  conduct  of  the  military  and  rioters 
had  been  the  subject  of  inquiry ;  why 
should  not  the  conduct  of  the  magistrate 
also  be  examined  P] 

On  ^e  part  of  the  ^Einff,  I  ask 
these  magistrates  why  it  is,  that  under 
their  immediate  observation,  his  prisons 
were  burned,  and  the  prisoners  were  let 
loose  P  Why  it  was  that  all  this  dreadful 
destruction  was  committed  P  And  why  it 
was  that  the  conflagration  of  the  city  of 
Bristol  proceeded,  for  so  many  hours,  un- 
interrupted P  Has  not  the  "King  a  right 
to  an  answer  upon  that  subject  P  Has  any 
man  a  right  to  complain  that  the  magis- 
trates, who  were  present  all  the  time, 
were  called  upon  to  give  that  answer  P 
Whether  the  answer  may  be  satisfactory 
or  not  I  do  not,  at  this  moment,  anticipate. 
I  shall  come  to  that  by-and-by ;  but  that 


(a)  See  above,  p. ISO. 


they  should  be  called  upon  to  answer  for 
it,  IS  most  evident,  and  that  such  a  pro- 
ceeding should  be  called  a  persecution 
seems  to  me  an  abuse  of  terms,  which  it 
is  not  necessary  to  expose  an^  further. 

Now,  I  stated  three  points  in  this  case  : 
first  of  all,  the  primd  facie  case,  that  is, 
the  case  of  great  desolation  and  misery 
produced  upon  the  city ;  second,  the  case 
of  general  non-interference  on  the  part  of 
the  magistrates,  for  the  purpose  of  pre- 
venting it ;  and,  lastly,  the  conduct  of  the 
mayor  himself,  with  reference  to  his  own 
interest  and  his  own  safety,  on  the  oc- 
casion of  that  day.  Having  observed, 
in  general  terms,  on  the  primd  fcusie 
case,  I  will  now  go  to  the  second  point, 
with  reference  to  the  conduct  of  the 
mayor,  in  which  I  could  not  possibly 
tell  beforehand  what  would  be  the  result 
of  the  whole  inquiry.  But  it  is  with 
the  highest  degree  of  satisfaction  that  I 
am  able  to  express  to  you  my  full  and 
entire  conviction  that  that  personal 
cowardice  which  I  never  imputea,  but  as 
to  the  possibilitnr  of  which  I  stated  any 
facts  which  might  afterwards  lead  to  an 
inference  on  your  part,  I  think  it  is 
most  fully  and  commetely  disproved,  j 
give  Mr,  Finney  fnll  credit  for  having 
acted  with  courage  and  spirit.  I  think  he 
is  much  to  be  compassionated.  In  many 
parts  of  the  case  that  have  appeared  before 
yon,  X  think  he  has  not  had  tne  best  coun- 
sel, nor  the  best  example  about  him ;  but 
I  think  there  is  much  to  be  said  in  his 
favour,  even  when  you  shall  have  pro- 
nounced the  verdict  of  guilty,  which,  in 
my  humble  judgment,  it  will  be  your  duty 
to  pronounce. 

[why  was  the  witness  Totvnsend  (a)  to 
be  run  down  as  a  perjured  viUain  P  What 
interest  had  he  in  telling  any  falsehood  to 
the  prejudice  of  the  mayor  P  Sheriff  Laao 
desired  him  to  give  evidence  before  the 
committee  of  inquiry;  and  no  person 
appears  to  have  maae  any  imputation 
against  him.] 

Kow,  does  he  speak  the  truth  about  the 
Saturday  evening  P  They  say  they  con- 
tradict him  by  showing  that  Colonel 
BrereUm  was  not  introduced  by  him. 
They  prove  no  such  thing ;  they  call  Mr. 
Ho/re  Q>)  for  the  purpose  of  proving  it,  but 
he  fails  altogether.  My  learned  friend  has 
abstained  from  calling  anv  other  alder- 
men, becauste  he  conceives  they  are  subject 
to  observation  as  witnesses;  but  he  has 
not  called  Mr.  Sheriff  Beng<mgh.  Is  it  true 
or  not  that  this  man  went  into  the  B.e- 
corder's  room,  and  saw  Sheriff  Bengough 
come  from  behind  the  Becorder's  bed? 
Mr.  Sheriff  Bengough  is  not  called  to  con- 


(a)  See  above,  p.  119. 
\h)  See  above,  p.  828. 
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mediately  informed  them  that  the  mob 
were  going  to  the  Bridewell  to  release  the 
prisoners.  Bnt  the  mob  had  not  then 
come.  What  steps  were  taken?  Was 
the  Bridewell  a  defensible  place,  or  was  it 
not  P  I  saj  that  the  Bridewell  is  preyed, 
in  the  clearest  manner,  to  have  oeen  a 
place  that  might  hare  been  defended  by  a 
very  few,  eyen  mnch  more  defensible  than 
the  Council  Honse,  for  it  has  twice  as 
many  windows. 

'  Now,  I  say  that  he  should  haye  en- 
deavoured to  have  saved  that  Bridewell. 
Only  conceive ;  here  was  a  strong  prison,  a 
stone  building,  a  gaol  on  one  side  of  a 
narrow  passage  and  the  governor's  house 
on  the  other,  and  gates  at  each  end  of  that 
passage.  Is  there  anything  more  easy,  in 
the  first  place,  than  to  have  closed  those 
^tes,  and  placed  a  small  civil  force  with- 
in P  Is  it  not  clear  that  it  is  a  place  to  be 
easily  defended  P  And,  if  there  had  been 
five  constables  at  the  one  end,  and  five  at 
the  other,  I  ask  you  if  the  mob  could  have 
fbrced  their  way  inP  And,  if  these  men 
had  gone  with  their  staves,  and  Colonel 
Brereton  had  been  strongly  and  distinctly 
called  upon  to  take  such  Draffoon  GuardEs 
as  he  had,  to  show  them,  and,  in  case  of 
necessity  to  have  used  them,  do  you  mean 
to  say  that  the  Bridewell  might  not  have 
have  been  saved  P 

You  have  had  the  most  respectable 
persons  called  before  you,  against  whom 
you  have  not  heard  the  slightest  reproach, 
elkcept  that  they  are  Catholics  or  Dis- 
senters. I  wish  we  had  had  more  of  the 
Established  Church  on  the  other  side. 
I  like  the  orthodox  specimen  we  have  had 
in  Mr.  Bulvter  (a) ;  he  is  evidently  a  brave 
and  strong-minded  man.  But  th ose  gentle- 
men whom  we  have  called,  state  that  if  a 
body  of  men,  even  a  small  body  of  con- 
stables,  had  been  brought  against  the 
mob  at  the  Bridewell,  they  could  have 
made  an  impression.  There  were  men, 
women,  and  children,  amongst  the  mob, 
and  when  the  mob  was  at  tne  Bridewell, 
one  of  ihe  witnesses  we  have  called  has 
said,  he  'should  have  had  no  difficulty 
in  walking  through  it.  Then  was  that  a 
place  that  admitted  of  defence  or  not  P  I 
say  that  it  was,  and  that  ihey  had  full 
notice  of  it.  But  it  is  not  pretended,  in  any 
quarter  whatever,  that  they  ever  made 
one  slight  attempt  to  defend  it.  They 
spoke  to  Colonel  Brereton,  but  that  was 
some  hours  afterwards,  when  the  storming 
was  complete,  and  the  Bridewell  in  a  blase. 
It  is  not  enough  for  them  to  say  that 
Colonel  Brereton  hung  back;  they  have 
not  ventured  to  put  it  in  their  statement. 

These  poor  Dragoon  Guards  have  been 
made  the  subject  of  a  great  deal  of  wit 

(a)  See  above,  p.  449. 


and  merriment,  and  something  out  of  the 
Edinburgh  Review  (a)  my  learned  friend  has 
thougiit  it  worth  while  to  bring  ud.  These 
Dragoons  are  supposed  to  have  "taken  their 
degrees  at  Paris.*'  Gentlemen,  thev  did 
their  duty,  as  is  now  admitted  by  Major 
Mackworth.  But  when  the  corporation  had 
allowed  the  mob  to  get  that  nead,  it  was 
the  interest  of  the  Dragoons  to  shake 
hands  with  them.  These  magistrates  can 
find  opportunities  to  get  their  mutton 
chops  and  glasses  of  wine,  and  yet  they 
expect  these  men  to  sit  upon  their  horses 
for  a  great  number  of  hours  without  any 
food;  and  if  they  had  not  got  this  little 
sustenance  from  the  people,  there  was 
nowhere  else  for  them  to  get  it. 

Gentlemen,  that  is  my  first  charge,  that 
they  made  no  attempts  to  save  the  Bride- 
well. If  the  ma^strates  had  ordered  the 
soldiers  and  the  civil  force  they  bad  to  go 
down  to  protect  that  place,  that  gaol  would 
have  been  saved.  Other  persons  might 
have  thought  that  the  walls  were  strong 
enough,  a^  that  the  |[ate8  could  not  be 
destroyed ;  but  I  say  it  was  the  duty  of 
every  magistrate,  and  particularly  of  Mr. 
Finney,  to  call  iipon  those  pco^ons  to  act 
who  came  to  offer  their  assistance,  and 
who  showed,  by  Uieir  langua^  and  their 
conduct,  that  they  were  willmg  to  give 
every  assistance  that  could  be  required  at 
their  hands.  Gentlemen,  that  is  my  first 
charge ;  and  it  appears  upon  the  informa- 
tion. Do  not  let  me  hear  of  a  net  being 
spread  to  catch  innocence;  it  is  in  the 
information  that  they  let  the  Bridewell  be 
burnt,  and  they  are  prepared  to  give  such 
evidence  as  they  can,  to  show  that  it  was 
not  feasible. 

Then,  gentlemen,  the  second  case  is  as 
to  the  Gaol.  They  had  previous  notice  of 
the  Gaol ;  they  were  told  of  both  at  the 
same  time ;  but  the  destruction  of  the  Gaol 
was  commenced  after  the  attack  upon  the 
Bridewell  was  over.  Now,  was  the  Gaol  a 
defensible  place  P  It  stood  upon  an  island, 
you  could  only  get  at  it  by  drawbridges ; 
why  did  not  the  magistrates  turn  the 
drawbridges  P  It  seems  that  there  is  a 
shipyard,  and  they  had  not  the  command 
of  the  property,  or  the  leave  of  the  owner. 
Gentlemen,  they  had  no  business  to  wait 
for  that.  No  man  would  have  thought  of 
it  who  was  aware  of  his  duty.  But  when 
the  gaoler  comes  to  ask  for  advice  and 
assistance,  as  to  what  he  is  to  do,  in  that 
time  of  danger,  think  what  a  question  for 
a  gaoler  to  put  to  his  employers,  and  that 
he  should  be  sent  away  sunk  in  despon- 
dency, and  only  told,  that  if  he  thought 
the  mob  would  be  appeased  by  letting  out 
the  rioters,  he  mignt  do  it.  Is  that  a 
proper  thing,  gentlemen  P    I  do  not  know 

(a)  See  above,  p.  307. 
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that  Mr.  Finney  pnt  it  bo  ;  lint  my  learned 
friend  has,  and  has  told  jon,  that  it  was  a 
case  for  the  individual  responsibility  of 
the  gaoler.  Is  a  mob  to  be  satisfied  with 
concession  that  reinforces  it  with  pri- 
soners P  What  are  we  talking  ofP  Are 
we  talking  about  men  of  common  sense 
and  experience  P  I  say  it  was  their  duty 
to  sena  and  see  whether  they  oould  turn 
the  bridges  before  they  allowed  them  to 
pass  OTer ;  and  then  a  very  few  men,  with 
staves  in  t^eir  hands,  would  have  been 
Bofficient  to  defend  the  place,  which  is 
admitted  to  be  one  of  very  extraordinary 
strength. 

Now,  gentlemen,  I  do  not  wish  to  with- 
hold  any  part  of  ^is  case.  I  am  aware 
that  two  magistrates  afterwards  did  show 
very  great  spirit,  but  they  do  not  appear 
to  have  understood  each  other;  and  that 
is  another  thing  I  complain  of  They  have 
no  connected  plan  of  operations.  At  one 
time  they  go  before  tne  military  force 
arrives,  and  at  another  time  they  come 
afterwBods.  If  they  had  gone  together ;  if 
they  had  told  Colonel  BrereUm,  «'Weare 
goinff  to  this  Gaol,  and  we  call  upon  you 
for  the  assistance  of  the  soldiers,"  there 
would  have  been  a  great  probability  of 
that  assistance  having  been  given.  The 
place  admitted  of  an  eaenr  defence,  and  it 
IS  entirely  neglected.  That  is  a  part  of 
the  charge  I  make  against  them.  Then, 
jmntlexnen,  what  do  they  do  at  the  Palace  P 
They  do  not  go  there,  at  any  rate,  till  the 
mob  had  got  such  a  head  that  it  was 
imposBible  to  make  any  impressipn  upon 
it,  and  they  gave  no  notice  to  the  soldiers 
of  their  intention  to  come.  Then  the 
Mansion  House  was  fired,  and  the  Custom 
House,  and  the  Excise  Office,  and  forty 
private  houses,  one  after  another,  during 
that  long  night,  by  a  mob  intoxicated  and 
divided  by  plunder  and  violence,  and  not 
under  very  favourable  circumstances,  the 
rain  lasting  all  day ;  and  yet  there  is  no 
attempt  to  dislodge  them  during  that 
long  time,  until  five  in  the  morning. 

Gentlemen,  it  is  admitted  they  did  no- 
thing. But  then  there  are  various  defences 
made.  One  rests  upon  the  great  unpopu- 
larity of  the  corporation,  that  they  had 
been  so  extremely  disliked  by  those  over 
whom  they  governed,  that  they  could  not 
expect  that  they  shoidd  get  any  good 
assistance  from  them.  Now,  gentlemen, 
I  cannot  believe  that.  However  unpopular 
a  corporation  may  be,  they  have  great 
influence,  thev  have  great  connexions,  and 
many  dependants,  by  reason  of  the  pro- 
perty tiiey  possess,  and  the  pre-eminences 
they  are  able  to  bestow ;  and  to  say  that 
they  had  no  party  in  the  town  is  to  say, 
what  I  have  no  doubt  Mr.  HeUAca/r(a)  has 

(a)  See  above,  p.  456. 


heard,  for  the  first  time,  from  his  own 
lips.  In  a  borough  town,  that  has  a 
wealthy  corporation,  it  is  impossible  but 
that  there  should  be  strong  feelings  in 
their  favour.  But  they  did  not  look  to  the 
friends  that  they  might  have  relied  upon. 
Have  you  any  doubt  there  were  persons 
connected  with  them,  in  various  ways, 
who  would  have  oome  to  their  assistance, 
if  they  had  been  called  uponP  Suppose 
they  had  been  told,  "  The  Mansion  House 
is  threatened  with  fire,  and  the  mob  are 
proceeding,  in  the  same  way,  to  attack 
other  property ;  we  call  upon  you  to  oome 
and  render  us  your  defence  and  assistance," 
is  there  any  aoubt  that  there  would  have 
been  many  in  the  town  ready  to  do  that, 
who  were  most  strongly  connected  with 
the  corporation  P  The  only  possible  reason 
for  their  hanging  back  is,  that  they  may 
say,  "We  felt  a  deg^ree  of  attachment 
to  you,  but  we  were  not  aware  of  your 
danger."  Then  they  should  have  been 
informed  of  it,  and  notices  should  have 
been  issued  to  bring  them  to  the  spot  to 
resist  the  rioters. 

Then,  it  is  said,  not  only  the  corpora- 
tion was  unpopular,  but  the  whole  city 
was  indisposed  to  give  any  assistance ;  and 
we  hear  MM)ut  the  Reform,  and  Reformers, 
and  Dissenters.  My  learned  friend  re- 
minds me  of  the  question  of  re-action. 
Now  upon  that  I  will  only  say  that  it  has 
been  proved  by  Mr.  JE[<vret(a^  that  the  mob 
thought  that  Sir  Gharlea  WethwdL  had 
said  m  the  House  of  Commons  t^t  there 
was  a  great  reaction  in  Bristol.  If  he  did 
say  so  it  was  a  great  misfortune,  and  no 
little  indiscretion,  because,  for  a  person 
not  representing  a  place  in  Parliament, 
but  representing  a  place  in  a  remote  part 
of  the  country,  and  connected  only  by 
judicial  ties,  and  who  ought  to  have  been 
known  only  as  a  judge,  for  him  to  answer 
for  a  reaction  in  the  public  sentiments  in 
Bristol,  was  unfortunately  a  challenge  for 
that  sentiment  to  betray  itself  in  a  way 
that  persons  are  sometimes  apt  to  resort 
to ;  it  is  a  great  misfortune  and  a  great 
indiscretion,  and  I  cannot  state  it  in  any 
other  terms. (5)  If  the  magistrates  were 
aware  of  that,  it  was  the  more  their 
bounden  duty  to  guard  against  it,  and  to 
get  together  what  force  they  could,  which 
they  saw  there  might  be  a  necessity  for ; 
and  no  doubt  there  was  a  great  body  of 
citizens  attached  to  their  cause,  who  would 
have  been  ready  to  have  come  forward 
and  assist  in  defending  the  corporation 
property.  But  it  is  said  the  Reformers 
are  another  class,  extremely  unwilling  to 


(a)  See  above,  p.  828. 

(6)  **  Wetherell's  speeehes  were  from  the 
first  an  appeal  to  popular  violence  against  the 
Bill."     Denman,  Amonld's  Life,  1,  392. 
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enter  into  this  ;  and  they  were  not  to  be 
supposed  as  likely  to  defend  the  corpora- 
tion property ;  they  were  the  enemies  of 
the  corporation.  Grentlemen,  what  a 
cnrions  argument  that  is,  when  we  see 
who  did  assist  The  witness,  Mr.  New- 
combej{a)  who  is  a  brave  man,  gave  np  his 
whole  time  from  the  first  to  the  last.  He 
says  he  is  a  Reformer,  and  so  strongly  a 
Beformer,  that  he  woiUd  not  interfere  to 
prevent  the  show  of  pnblic  spirit  against 
the  supposition  of  a  reaction ;  but  he  did 
f;o  out  to  save  the  Mansion  House  when 
It  was  attacked.  Look  at  Mr.  Shejppwrd, 
Mr.  Sdfe,  Mr.  Reynolds,  and  several  otbers, 
all  men  of  that  opinion,  and  of  that  class, 
and,  amongst  otners,  Mr.  Wcbrvng(h);  of 
whom  I  hope  you  will  permit  me  to  say  a 
word  or  two,  as  his  name  has  been  mentioned 
in  connexion  with  mine.  I  may  say,  that 
having  heard  of  Mr.  Waring  in  the  House 
of  Commons,  so  far  from  feeling  anv 
shame  from  having  corresponded  with 
him,  I  sincerely  hope  that  this  occasion, 
painful  as  it  may  be,  will  ensure  me  the 
friendship  of  Mr.  Waring  as  lon^  as  I  live. 
I  have  the  highest  respect  for  him ;  and  I 
think  there  is  nothing  that  has  passed 
from  him  that  shows  he  is  not  entitled  to 
great  respect.  He  was  an  active  man, 
going  to  the  ma^trates  and  giving  them 
useful  information,  and  ready  to  risk  his 
own  personal  safety.  Was  he  rejected? 
Did  not  the  mayor  ask  him  to  go  and 
assist  them,  ana  to  suggest  his  planP 
He  did  suggest  it ;  and  then  you  are  to 
have  a  great  attack  made  upon  his  evi- 
dence, because  there  was  some  hesitation 
in  his  stating  that  which  cannot  be  fully 
justified,  and  which  Mr.  Waring,  from  his 
manner,  evidently  felt  soi'ry  he  had  done 
upon  the  occasion.  But  what  is  a  man  to 
do  when  he  is  called  upon  for  a  plan  in  a 
desperate  case  P  The  magistrates  tell  him 
they  cannot  get  the  military,  and  he  sees 
that  they  cannot  get  any  civil  force,  but 
they  are  read}'  to  near  what  Mr.  Waring 
suggests.  He  had  just  run  from  thd  Man- 
sion House,  and  seeing  there  that  the  mob 
is  more  dense  than  the  parties  would  be 
willing  to  contend  with,  he  suggests  what 
is  very  culpable,  and  it  is  plain  he  thought 
80.  But  is  a  man  to  be  censured  because 
he  happens  to  give  the  first  thing  that 
occurs  to  his  mind  P  If  a  man  has  read 
anything  in  a  book,  or  heard  an  anecdote 
of  something  having  succeeded  upon  some 
former  occasion,  that  is  the  thing  that 
occurs  to  him ;  and  this  thing  of  burning 
Sir  Charles  WethereU  in  efligy  occurred  to 
his  mind,  and  he  was  unwilling  to  divulge 
it  here  without  making  an  apology.  But 
he  went  and  gave  his  information ;  and,  if 

(a)  See  above,  p.  49. 
(6)  See  above,  p.  80. 


it  had  been  acted  upon,  it  might  have 
saved  the  city  fh>m  damage,  because  you 
will  remember,  if  once  a  resistance  is 
made,  in  the  presence  of  numerous  parties, 
the  first  step  is  the  example  that  induces 
others  to  join,  and  the  want  of  that  first 
step  is  the  cause  of  the  xfiob  ultimately 
getting  too  great  a  head,  and  afterwards 
being  so  difficult  to  put  down. 

Some  observations  havebe^n  made  upon 
Dr.  Carpenter.{a)  Did  you  ever  hear  of 
more  activity?  A  gentleman  venerable 
in  the  highest  degree  for  all  his  excellent 
qualities;  well  £iOwn  to  the  public  as 
one  of  the  first  of  teachers  and  one  of  the 
most  learned  and  ingenious  writers ;  a 
gentleman  in  every  sense  of  the  word, 
making  a  sacrifice,  making  himself  the 
slave  and  the  messenger  of  the  corporation. 
The  young  men  feel  themselves  over- 
powered and  want  some  assistance;  and 
now  is  he  received  P  He  is  told,  "  Oh ! 
the  magistrates  cannot  be  everywhere  at 
once;  two  are  gone  to  the  gaol,  and  we 
shall  noc  have  a  quorum  if  any  more  go.*' 
The  witnesses  have  not  been  questioned 
as  to  that.  Gentlemen,  what  does  that 
meanP  I  do  not  understand  it;  they 
were  not  wanted  for  a  quorum;  it  was 
not  a  bench  of  magistrates  deciding  upon 
the  settlement  of  a  pauper,  but  ihey  were 
to  preserve  the  public  peace ;  they  had  all 
co-ordinate  autnority,  the  mayor  having 
superior  rank,  and  therefore,  he  is  brought 
first  before  a  jury.  This  gentleman  goes 
backward  and  forwards,  and  he  speaks  to 
the  magistrates;  but  the  mob  are  stUl 
proceeding  in  the  work  of  destruction. 
And  I  ask  you  whether  it  is  possible  to 
believe  that  that  witness  has  not  laid  be- 
fore you  the  true  state  of  the  mob,  and 
that  it  might  hare  been  put  down  several 
times.  Mr.  Edgeworth  (b)  tells  you  that 
with  his  partner,  Mr.  O'FarreU,  he  went 
to  offer  his  services,  and  he  tells  you  that 
the  manner  in  which  the  offer  was  received 
was  quite  enough  to  prevent  him  coming 
forward  with  any  suggestion.  Mr.  ^- 
berts  (c)  states  that  he  {^dressed  his  con- 
gregation, and  that  he  went  to  offer  his 
assistance;  he  proposed  speaking  to  the 
mob.  So  that  from  seven  o'clock  on  Sun- 
day morning  till  six  o'clock  on  Sunday 
night  nothing  was  done  but  to  send  Mr. 
Boherts  to  induce  the  mob  to  go,  when  it 
is  proved  he  could  not  address  them,  they 
had  become  so  violent.  This  also  proves 
another  thing,  that  thei*e  was  great  con- 
fusion and  absurdity  in  their  councils, 
and  not  that  sort  of  spirit  vrhich  ought  to 
have  been  to  the  occasion  when  the  riot 
was  raging  in  so  violent  a  manner.    Mr. 

(a)  See  above,  p.  178. 
(6)  See  above,  p.  181. 
(c)  See  above,  p.  151. 
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Lock  is  there,  Mr,  Frotheroe  arid  Mr.  Jen^ 
Ufu;  I  do  not  know  what  party  they  are 
of ;  and  there  were  nuxnerotifl  other  parties 
going  to  offer  their  assistanoe ;  and  that 
asaistence  the  mayor  and  magistrates  did 
not  avail  themselves  of  in  tne  slightest 
degree. 

frhe  pensioners,  of  whom  there  were 
three  hundred  in  Bristol,  and  who  were  ac- 
castomed  to  use  arms,  ought  to  have  been 
entrnated  with  them.  The  services  of  two 
pensioners  who  went  to  offer  themselves 
were  rejected.] 

There  is  also  another  class  of  persons 
npon  whom  I  wish  to  make  some  remarks. 
It  is  supposed  something  extraordinary  is 
meant  by  the  name  Political  Union.  Di- 
rectly it  is  mentioned  there  is  a  movement. 
"  Oh !  Political  Union  ! "  as  if  that  class  of 
persons  were  destitute  of  the  feelinss  of 
men.  I  admit  there  is  fear— and  I  nave 
no  doubt  it  would  have  been  so  if  it  had 
been  a  question  between  Sir  CkarJea  We' 
ihereU  and  those  whom  he  thought  fit  to 
bring  a  charge  of  reaction  against— that 
many  of  them  might  have  held  back,  and 
I  am  not  sure  that  many  of  them  might 
not  have  gone  farther ;  but  are  you  to 
suppose  they  would  pursue  that  course 
wMn  the  lives  and  fortunes  of  all  are 
in  danger  P  You  have  the  answer  in  Mr. 
HerapcUh  himself.(a)  You  have  him  at  the 
Gaol  addressing  the  men  in  the  execution 
of  their  lawless  proceedings,  and  telling 
them  they  are  their  own  enemies.  And 
then  who  are  the  persons  resorted  toP 
Mr.  Hare  employs  Mr.  Herapath  to  hire  the 
members  of  this  very  Union  to  come  and 
assist  in  restoring  the  tranquillity  of  the 
town.  Why  were  not  thev  tried  the  dav 
before,  when  Mr.  Hera/path  was  doing  all 
in  his  power  to  prevent  them  committing 
these  outrages  P  It  was  worth  while, 
then,  to  see  whether  that  was  not  the 
proper  time  ;  but,  at  all  events,  it  shows 
there  was  no  indisposition  on  the  part  of 
thepeople  to  repress  the  mischief. 

[The  mayor  in  his  letter  (&)  to  Lord 
Mdboume  made  no  complaint  as  to  the 
unwillingness  of  the  inhabitants  or  the 
members  of  the  Political  Union  to  aid.] 
Gentlemen,  I  believe  I  have  now  done 
with  all  the  classes  supposed  to  be  so 
inimicaJ  to  the  corporation  that  they  will 
not  come  forward  to  defend  their  own 
property.  But  only  see ;  after  Miss  Vigor's 
house  was  condemned,  you  have  house 
after  house  condemned  to  the  number  of 
thirty,  and  everyone  of  them  was  in  the 
jurisdiction  of  the  magistrates.  Suppose 
you  had  owned  one  of  them,  and  had  been 
absent  at  the  time,  and  the  magistrates 
had  retdred,  one  at  nine  o'clock  to  bed. 


(a)  Vice-Fretident  of  the  Pohtical  Union. 
C6)  See  above,  p.  241. 


and  the  others  to  some  other  places,  I 
think  you  would  have  had  a  just  right  to 
complain ;  and  I  will  never  cease  to  say 
that  those  imhappy  men  4fho  were  exe- 
cuted for  the  commission  of  crimes,  so 
encouraged,  have  fallen  victims  to  the 
apathy  of  the  magistrates.  It  is  the  im- 
pression upon  my  mind,  and  I  am  bound 
to  declare  it,  entertaining  it  honestly.  I 
say  their  encouragement  of  the  crime  bv 
not  resisting  it  b^  all  the  means  which 
they  had,  as  magistrates,  possessed,  does 
divide  the  responsibility  with  those  men, 
the  victims  of  the  law,  or  of  carrying  it 
into  effect. 

Gentlemen,  let  us  now  inquire  a  little 
about  some  other  parts  of  the  oase  upon 
which  we  were  to  have  some  contradic- 
tions. There  are  two  sergeants  brought 
before  you(a).  At  tbe  Council  House  there 
was  another  meeting  at  half-past  three, 
and  the  same  weakness,  the  same  irreso- 
lution, or  the  same  resolution  to  face  no 
responsibility,  is  manifested.  They  called 
upon  no  man  to  act  at  all,  but  when  cer- 
tain gentlemen  expressed  their  wish  to 
go  to  the  Bishop's  Palace,  the  mayor  is 
called  upon  Ut  lead  them.  He  expresses 
his  willingness  to  do  so.  He  appears  at 
the  door  and  on  the  stairs,  as  if  about  to 
lead  them,  and  he  actually  returns  to  the 
room,  and  does  not  proceed  at  their  head. 
I  acquit  him  most  fully  of  all  those  base 
motives  imputed  to  him ;  but  it  must  have 
proceeded  from  this  wretched  irresolution 
and  vacillation  of  purpose.  Is  it  not  clear 
that  it  was  the  disposition  of  that  party  to 
make  resistance  P  And  few  and  dispirited 
as  they  were,  is  it  not  clear  that  they 
were  ready  to  have  resisted,  and  that  they 
expected  to  be  led  on  by  the  mayor  even 
to  a  personal  conflict  with  the  rioters  P 
It  is  said  that  a  magistrate  is  not  bound 
to  expose  his  person.  You  are  magis- 
trates ;  is  that  what  ^ou  lay  down  to  your- 
selves P  I  am  to  be  m  the  recesses  of  my 
Council  House  or  my  muniment  room, 
and  I  am  to  take  care  to  stay  away.  I, 
as  commander-in-chief,  do  not  come  for- 
ward P  Then  let  them  act  as  commanders- 
in-chief  ;  let  them  not  submit  their  plans 
to  every  wild  inexperienced  man  that 
comes  among  them,  but  let  the  prisoners 
be  released;  lot  them  act  in  some  way 
either  as  commanders  or  soldiers.  I  say, 
a  magistrate  may  be  bound  to  expose  his 
person ;  and  I  heard  nothing  with  more* 
surprise  than  that  conference  between  Mr. 
Serjeant  Ludlow  and  Colonel  Brereton. 
"  If  I  take  my  men  among  the  mob  they 
will  be  sacrinced."  "  Is  that  a  soldier's 
reason,"  says  Mr.  Seijeant  im?Zoto,(b) "  do 

(a)  Platts  and  Dinidge.    See  above,  pp.  218, 
223. 
(hi)  See  above,  pp.  890,  400. 
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you  object  to  expose  the  lives  of  yotir 
men  P^'  I  have  no  doubt  that  in  mounting 
a  breach  Colonel  ,Brereton  would  hare 
sacrificed  his  hfe  without  hesitation ;  but 
when  he  is  called  upon  to  put  his  fellow 
citizens  to  death  with  the  sword,  I  ask 
you,  whether  his  answer  is  not  a  reason- 
able and  just  one  in  saying  that  the  soU 
diers'  lives  are  not  to  be  needlessly  ex- 
posed, and  is  he  not  right  in  this  observa- 
tion f  "  If  I  should  go  and  disperse  the 
mob,  what  would  you  gain  P  It  would  only 
be  a  single  successful  charge,  while  the 
whole  civil  force  is  kept  back  from  acting, 
and  we  should  not  be  able  to  maintain  the 
position."  I  think  it  was  a  very  just  view 
that  Colonel  Brereton  took.  Mr.  Serjeant 
Ludlow,  it  appears,  at  one  time  had  the 
suspicions  thai  other  persons  entertained 
that  Colonel  Brereton  was  either  a  traitor 
or  a  coward ;  and  I  presume  it  was  under 
that  impression  that  that  statement  was 
made  to  Lord  HiUy  in  which  no  blame  is 
taken  by  the  magistrates,  but  they  are 
supposed  to  be  at  their  posts.  My  learned 
friend  says,  **  I  impute  olame  to  nobody, 
but  I  beg  to  ask  whether  the  soldiers 
were  proT)erly  directed  to  discharge  their 
dutyP 

It  is  some  satisfaction  to  think  that 
Colonel  BreTeix>n*8  memory  receives  this 
tardy  vindication.  That  he  was  no  traitor 
is  now  perfectly  clear;  that  he  was  no 
coward  was  proved  during  the  course 
of  the  proceedings— he  had  "  taken  no 
degree  in  the  University  of  Paris."  He 
came  forward  to  do  what  he  thought  was 
best  for  the  public  service,  and  it  is  not 
denied  that  up  to  a  late  period  he  did  what 
was  the  best.  And  when  Mr.  B[eUicaT{a) 
is  finding  fault  with  him  for  not  firing 
upon  the  mob  on  the  Saturday  evening, 
he  would  have  done  a  most  absurd  and 
most  mischievous  thing,  as  well  as  most 
cruel  and  inhuman,  if  he  had  fired.  It  is 
said  that  the  military  were  made  an  essen- 
tial party  in  any  common  acting,  and  Mr. 
Seijeant  Ludlow  tells  you  he  thought  it 
not  wise  to  inform  the  citizens  that  the 
military  had  departed.  If  the  citizens 
did  not  know  it,  could  anything  be  more 
reasonable  then  for  them  to  say,  "  Colonel 
Brereton  is  under  your  orders,  the  14th 
Dragoons  are  under  his,  and  why  are  we 
to  expose  ourselves  without  the  assistance 
of  the  military  to  back  us  P  "  If  they  did 
know  the  14th  Dragoons  were  gone,  it  was 
the  more  necessary  for  the  magistrates  to 
exert  more  spirit,  and  take  care  there 
should  be  nothing  deficient  in  calling 
upon  that  strong  physical  force,  which 
even  the  physical  powers  of  the  men  called 
before  jqm  prove  to  be  very  considerable, 
and  which  would  have  been  backed  by 

(a)  See  above,  p.  456. 


hundreds  of  the  people,  where  they  could 
have  had  a  chance  of  succeeding. 

Gentlemen,  with  regard  to  the  recruiting 
office,  you  recollect  wiiAt  has  been  statea 
by  the  two  sergeants,  (a)     I  am  stating 
this   as    showing   that    the    mayor    was 
thinking  too  much  about  himself,  and  too 
little  about  the  public  peace;  and  that 
charge  it  is  impossible  for  me  not  to  make ; 
and  I  call  upon  you  to  consider  the  evi- 
dence that  proves  it.    It  is  proved  that, 
about  six  o  clock,  those  two  soldiers  saw 
the  mayor,  that  one  was  placed  as  a  sentry 
to  watch,  and  that  the  other  heard  the 
conversation,  and  heard  a  request  to  know 
how  they  might  ^cape.     I  wiU  eall  this 
to  your  recoUeotion.    The  argument  on  the 
other  side  is,  that  they  could  not  do  so  ; 
that  there  was  no  danger ;  and  that  there- 
fore he  could  not  ask  anybody  to  oontrive 
his  escape.    The  last  thing  Mr.  Serjeant 
Ludlow  said,  in  his  evidence,  was  that 
when  he  was  in  the  office,  and  at  a  par- 
ticular time,  there  was  a  talk  of-  the  mob 
coming  to  the  Bishop's  Palace.    Was  tdiat 
no  danger  P    Was  not  that  the  only  dan* 
ger  that  could  ever  come  upon  them   at 
that  time  P    Upon  the  secona  occa8ion»  it 
is  admitted  that  they  left  the  office  in 
great  apprehension;  and  I  am   at   this 
moment  at  a  loss  to  know  why  that  was 
not  a  place  of  safety,  as  much  as  any  other 
place  in  the  town.    It  was  very  central^ 
and  near  the  militaiy,  and  very  unlikely 
to  be  attacked .    There  was  no  plunder  to  be 
got  at  the  recruiting  office,  and  if  the  mob 
and  the  soldiers  were  to  come  in  oollifiion» 
they  were  not  likely  to  ride  them  down ; 
and  it  is  not  pretended,  at  any  time,  that 
any  threats  were  uttered  against  them.     I 
think  there  was  something  unfortunate  at 
that-particular  period.  I  cannot  understand 
why  the  mayor  did  not  remain  in  the 
office,  and  if  he  did  not  remain  there,  why- 
he  did  not  go  to  the  Council  House.    Why- 
should  he  be  asking  Mr.  Daniel  whether 
he  had  anv  plan  to  suggest  P    There  had 
been  something  like  a  plan  adopted ;  they 
had  agreed  to  defend  the  Council  Honse, 
locking  themselves  in,  keeping  themselveB 
unknown  to  the  mob.    I  cannot  aoconnt 
for  it.     I  have  heard  no  reason  given  for  it. 
Mr.  Daniel  says  he  passed  backwards 
and  forwards  without  any  molestation  in 
the  streets ;  and  I  do  not  see  why  it  was 
not  as  safe  as  Park  Street  or  Berkeley 
Square.    But,  gentlemen,  what  a  material 
matter  this  is!    Mr.  Daniel  thinks  this 
occurred  about  nine  o'clock,  whereas   it 
was  twelve  when  he  wrote  that  letter. 
What  in  the  world  was  to  be  done  by  an 
officer,  or  anjrbody  who  might  want  the 
mayor  in  the  mterim,  between  leaving  the 


(a)  PlattiS  and  Dinidge.    See  above,  pp.  81 8> 
223. 
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office  and  finding  his  way  to  Mr.  Friop*8 
in  Berkeley  Square  P  iJay,  more  than 
that,  until  the  time  that  the  chance  mes- 
senger had  told  Mr.  Brice  and  Mr.  Bwrges, 
and  others  where  he  was  likely  to  be 
found ;  snppose  yon  had  gone  there  with 
your  troop  of  yeomanry,  imitating  the 
gallant  condnct  of  Captain  CodringUm, 
what  wonld  have  been  yonr  feelings,  if  on 
coming  into  the  town,  instead  of  finding 
by  your  messenger  a  quartermaster,  you 
were  doomed  to  knock  at  different  doors, 
and  look  in  all  Quarters  for  a  magistrate, 
without  being  able  to  find  one  P  I  charge 
it  upon  the  mayor,  as  a  terrible  dereliction 
of  autjr,  that  he  had  not  found  means  to 
make  it  perfectly  known  where  he  would 
be  found  in  the  interval  between  leaving 
the  oflice  and  his  return  to  the  Council 
House.  It  was  doubtful  whether  his  letter 
ever  would  arrive;  it  appears  Colonel 
Brerelon  did  not  get  it ;  it  came  to  some 
other  ofScer.  The  Council  House  people  got 
the  intelligence,  but  it  came  through  the 
hands  of  a  xpessenger,  a  stranger  to  them ; 
and,  during  that  terrible  interval,  while 
houses  were  burning  by  an  uninterrupted 
mob,  there  were  in  the  town  fiffcy-eieht  men 
capable  and  willing  to  put  that  mob  down, 
if  l^ey  could  but  have  found  a  magistrate, 
and  in  that  neriod  no  magistrate  was  to 
be  found.  I  ao  not  ask  yon  whether  that 
is  condnct  that  can  be  called  praiseworthy. 
The  mayor  hfibd,  no  doubt,  retired  from 
&tigue ;  but  there  were  eleven  of  them, 
and  the  magistrates  should  have  fixed 
upon  their  head-quarters.  They  had  sta- 
tioned themselves  at  the  Council  House  to 
make  a  defence,  but  nobody  knew  where 
tiiey  were,  and  they  were  removed  from 
an  opportunity  of  giving  any  directions  as 
magistrates.  At  three  o  clock  in  the 
morning,  when  a  further  request  is  made, 
they  send  their  answer,  "  I  fully  authorise 
Colonel  BrereUm,  or  any  other  officer,  to 
go  and  quell  the  riots."  So  that  they  gave 
an  opportunity  of  having  a  charge  made 
by  the  military,  the  necessity  of  which 
they  are  not,  m  the  least  degree,  in  the 
capacity  of  forming  a  judgment  upon. 
That  is  my  complaint;  not  that  their 
lenity  was  too  great,  but  that  their  course 
might  have  led  to  the  commission  of 
murder,  in  many  instances,  while  they 
took  care  to  avoid  all  responsibility,  for 
which  the  soldiers  were  to  be  mode  an- 
swerable, and  for  which,  perhaps,  they 
ooold  not  have  been  defended.  And  here 
I  will  allude  to  the  case  of  Captain  Lewis 
being  tried  without  the  defence  of  the 
Government. (a)  Captain  Lewis  was  tried 
for  manslaughter,  and  acquitted.  That 
was  a  clear  and  distinct  case ;  he  wanted  no 
assistance,  and  asked  none ;  nor  would  it 


(a)  See  above,  pp.  9,  278. 


have  been  proper  to  give  it  if  asked. 
Therefore,  let  us  get  rid  of  that.  But  sup- 
pose Major  BechwUh  had  gone  and  made 
a  charge  in  the  Square,  and  a  jury  thought 
it  uncalled  for  by  the  circumstances,  wnat 
would  he  have  nad  to  show  as  a  warrant 
for  his  act  P  Could  he  have  produced  a 
letter  from  the  magistrate  P  **  You  are  to 
charge  and  kill  where  you  think  proper." 
"  You  have  given  me  no  authority,  none. 
You  have  avoided  it."  But  'i&A^or  Beckwith, 
like  a  man  of  honour  and  spirit,  did  take 
the  responsibility  upon  himself.  He  did 
find  what  he  conceived  a  sufficient  neces- 
sity, and  what,  in  the  first  instance,  was 
perfectly  sufficient  to  justify  the  course  he 
took ;  but  the  magistrates  had  done  nothing 
to  put  him  in  a  situation  to  avail  himself 
of  their  judgment.  They  were  at  a  distance 
from  the  spot. 

Gentlemen,  I  may  be  allowed  to  say 
that  Major  Bechvoith  went  afterwards  and 
saw  the  magistrates,  and  he  then  saw  a 
disposition  on  their  part,  not  disputed  on 
the  part  of  anyone,  which  is  a  key  to  the 
whole  of  their  proceedings,  and  amounts 
to  the  whole  extent  of  the  motive  I  mean 
to  impute  to  the  mayor.  Major  BeckwUh, 
though  he  does  not  think  it  necessaiT, 
thinks  it  highly  desirable  that  he  should 
possess  the  authority  of  a  magistrate.  He 
finds  several  assembled ;  he  asks  them  in 
turn.  The  answer  of  one  is,  "  Oh  !  I  shall 
be  unpopular";  another,  *'0h!  I  shall 
have  my  |)roperty  destroyed";  or  "My 
shipping  will  oe  destroyed ;  we  have  given 
you  written  orders,  and  you  will  go  and 
execute  them  as  you  think  necessary  at 
the  time."  I  may  mention  that  the  major 
is  now  satisfied  that  he  was  mistaken,  as 
to  one  gentleman  he  named,  Mr.  Alderman 
Abraham  HilJiouse.  He  is  convinced  he 
was  wrong  in  believing  he  uttered  the 
particular  expression  imputed  to  him.  But, 
on  that  occasion,  those  gentlemen  were 
collected  together,  and  they  were  required 
to  go  out  by  the  major  to  see  the  necessity 
of  his  exercising  his  word,  end  every  one 
refused.  He  was  a  perfect  stranger  to  all, 
known  to  none  of  them ;  coming  from  a 
distance ;  none  of  them  had  any  means  of 
knowing  him,  and  they  are  ready  to  send 
him  to  a  distance  to  a  place  where  they 
knew  nothing  about  what  was  going  on. 

Gentlemen,  I  ask  for  an  account  of  what 
was  done  that  night.  I  ask  what  the 
magistrates  did  between  leaving  the  office 
ana  when  Major  Beckwith  cleared  the 
streets  P  Did  they  do  any  one  thing  that 
Major  Beehwith  might  not  have  done  with- 
out their  authority,  and  which  Captain 
CodringUm  would  have  done  if  he  could 
have  found  any  one  of  them  P  It  is  not 
because  the  riot  has  been  raging,  and  the 
Riot  Act  has  been  read  twenty-four  hours 
ago  that  that  gives  the  sword  any  license 
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against  the  people ;  it  most  at  that  moment 
be  necessary  for  the  dispersion  of  the 
rioters.  I  say  it  was  not  necessary.  In 
many  instances  they  were  not  all  rioters, 
but  plunderers,  ana  the  plunderers  might 
hare  been  arrested  by  the  soldiers,  and 
the  rioters  pat  down,  if  assembled  in  force, 
as  they  are  at  last  pnt  down,  after  a  delay 
of  many  hours,  and  which  Captain  Coi- 
rington  would  haye  rendered  unnecessary 
by  the  common  oi)eration  of  the  law. 

Grentlemen,  it  is  dreadful  to  think  of 
Captain  God/rington  thus  wandering  about 
these  streets  in  search  of  those  who  would 
haye  authorised  those  proceedings  which 
would  have  rendered  all  effusion  of  blood 
unnecessary.  It  is  mainly,  and  particu- 
larly, for  neglecting  to  watch  their  oppor- 
tunity to  turn  the  tide,  and  keep  together 
such  a  force,  as  when  the  citizens  came  to 
their  senses  and  became  sober,  was  an 
adequate  force  for  the  suppression  of  the 
riot — it  is  upon  that  I  am  justified  in 
asking  for  your  yerdict  against  that  gentle- 
man, the  first  magistrate  of  this  devoted  city. 
Not  eyen  the  three  hundred  constables  were 
kept  together.  No  application  is  made  to 
any  set  of  men,  the  Irishmen  or  the  fire- 
men. Nothing  is  arranged  in  the  way  of 
defence  ;  you  haye  nothmg  but  that  vague 
and  unsatisfactory  evidence  that  there 
were,  as  how  should  there  not  be  P  nume- 
rous persons,  who  were  expressing  them- 
selves in  yile  and  malignant  intentions 
towards  their  betters.  Never  was  there  a 
crowd  in  which  that  feeling  was  not  ez- 

Sressed,  and  never  was  there  a  mob  of 
ristol,  at  which  you  could  not  find  a 
swell  mob,  with  their  silk  stockings.  What 
is  the  number  of  the  swell  mob  there  P  I 
should  like  to  know.  They  were  prevented 
carrying  the  plunder  away,  and  it  had 
almost  ceased  to  be  a  mob  before  Major 
Bechoiih  came,  and  finally  dispersed  them. 
They  were  not  eyen  numerous  at  the  last 
period ;  they  were  dropping  ofi'firom  intoxi- 
cation and  plunder,  and,  I  presume,  from 
the  rain  and  weariness,  and  all  those  other 
circumstances  that  were  sure  to  arise,  and 
which  did  arise,  but  arose  for  no  benefit 
to  the  city,  unless  there  was  a  vigilant 
magistrate  ready  to  perform  the  duty  he 
owed  to  his  fellow  citizens.  You  will  not 
forget  that  their  jurisdiction  is  exclusive. 
There  were  other  magistrates  who  might 
haye  had  general  power ;  but  the  peace  of 
the  city  is  confided  principally  to  those 
gentlemen,  and  it  is  thus  that  they  haye 
preserved  it,  that  the  property  is  destroyed 
through  the  medium  of  these  breaches  of 
the  peace.  Gentlemen,  I  haye  abstained 
entering  into  a  yast  yariety  of  particulars, 
of  which  I  had  taken  numerous  notes.  I 
really  feel  that  a  great  quantity  of  the 
eyidenoe  is  altogether  immaterial.  A 
little  more  or  a  little  les8,-*a  few  expres- 


sions here  and  there  of  anxiety  to  act  with 
the  military  or  without,— the  question  of 
defending  the  Gruildhall,  or  any  other 
building,  are  all  subordinate  to  the  main 
question.  We  have  seen  the  most  calami* 
tons  events,  the  most  widely  spread  misery, 
desolation,  and  crime ;  and  we  have  seen 
nothing  like  a  reasonable  effort  to  pre- 
yent  it. 

On  the  Saturday,  I  would  ask  yoii, 
whether  you  would  like  to  haye  been^  in 
those  rooms  upstairs  at  the  Mansion 
House — ^which  is  uncontradicted,  and  in 
the  absence  of  that  eyidence,  I  would  ask 
you,  whether  you  would  not  haye  endea- 
voured to  repair  the  misconduct  of  the 
special  constables,  whether  you  would 
have  been  satisfied  with  requesting  the 
attendance  of  the  people,  and  whether 
you  would  have  heard  the  Bridewell  was 
about  to  be  attacked,  without  taking  any 
means  to  saye  it,  and  whether  you  would 
not  have  gone  and  endeavoured  to  have 
prevented  the  mob  crossing  the  water, 
and  seizing  the  gaol ;  and  when  this  pro- 
fiigate  mob  was  increased  from  another 
gaol,  whether  you  would  not  haye  thought 
it  your  duty  to  make  repeated  calls,  by 
the  yoice  of  authority,  upon  all  men  of 
all  ranks ;  and  having  been  repulsed  frova 
the  Bishop's  Palace,  and  from  the  office,  I 
ask  whether  you  would  have  left  it  and 
retired  for  two  or  three  hours,  where  no 
mortal  could  know  where  to  find  yon, 
whatever  assistance  might  arrive  from 
reinforcements  P 

Gentlemen,  this  is  indeed,  as  my  learned 
friend  says,  a  most  important  case.  It  will 
guide  the  conduct  ot  the  magistrates  of 
England  in  all  time  to  come.  We  haye 
gentlemen  from  a  county  of  the  first  i^- 
spectability  called  to  decide  this  case ;  and 
I  do  assare  you  I  haye  never  once  asked 
a  question  as  to  the  political  sentiments  of 
any  one  of  you.  I  have  endeavoured  to 
argue  it  upon  its  own  merits,  and  with  the 
same  simplicity  and  distinctness  that  I  laid 
the  case  of  felony  before  the  jury  at  Bristol. 
If  I  should  appear  to  have  appealed  to  any 
feelings  whicn  may,  by  possibility,  exist 
in  your  minds  upon  subjects  endeavoured 
to  DC  connected  with  this  case  improperly, 
I  do  most  solemnly  assure  you  tnat  I  lay 
them  aside.  I  consider  this  as  a  case  on 
the  part  of  the  King's  Government,  with- 
out the  slightest  reference  to  any  effect 
that  may  be  produced  on  an^  party  in  the 
State,  and  without  any  consideration  but 
this — aye  or  no — ^is  the  truth  of  this  case 
with  the  mayor,  or  is  it  not  P  Your  own 
views  of  your  duty  will  go  far  to  decide 
this  case.  If  there  is  a  duty  more  sacred 
than  that  of  a  magistrate,  it  is  that  of  a 
juror,  and  it  is  not  to  permit  himself  to  be 
led  away  here  by  any  topics  of  momentary 
excitement  on  the  p^  of  the  defendant  or 
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on  the  part  of  the  Crown ;  for  such  attempts 
would  be  most  unjustifiably  made.  And  it 
is  only  to  help  them  out  of  the  case  that  I 
alludo  to  them  now,  entreating  yon  will 
thiok  no  more  about  them  than  if  they 
were  a  part  of  the  history  of  some  Greek 
Bepubbc,  and  confine  your  attention  solely 
to  the  point,  whether  you  can,  in  your 
consciences  and  upon  your  oaths,  say  to 
the  defendant,  *  *  Yon  have  conducted  your- 
self with  such  energy  as  the  mayor  of 
Bristol,  that  from  the  beginning  to  the 
end  of  these  riots,  you  were  justified  in 
imputing  their  countenance  to  the  indis- 
position of  those  people  surrounding  you, 
who  had  a  common  interest  and  a  common 
feeling,  up  to  a  great  extent,  and  whose 
lires  and  properties  were  under  your  pro- 
tection, and  who  had  a  right  to  expect  the 
exercise  of  reasonable  prudence,  in  arrest- 
ing the  most  dreadful  calamities  that  can 
fall  upon  mankind."  This  is  all  I  wish. 
And  I  give  it  as  my  parting  charge,  if  I 
may  so,  upon  this  subject,  dismiss  all 
feeUnsr,  and  let  all  prejudice  of  whatever 
description  sleep  entirely  in  your  minds ; 
take  wliat  you  conceive  to  be  the  true 
criterion  of  truth  ;  and  ask  whether  your 
own  conduct  would  have  been  satisfactory 
if  like  that  of  the  gentleman  accused.  I 
acquit  him  of  any  of  the  bad  motives  that 
degrade  human  nature ;  but  ask  yourselves 
whether  I  have  not  proved  that  he  has 
conducted  himself  in  such  a  manner  that, 
if  other  magistrates  adopted  him  as  an 
example,  the  peace  and  tranquillity  of  the 
whole  community  would  be  permanently 
endang^ered. 

[The  jury  stated  that  they  did  not  wish 
all  the  evidence  read.] 


SEVENTH  DAY. 
Thursday,  November  1st,  1832. 

SUKKIKO  UP. 

LiiTLEDALE,  J. :  Gentlemen  of  the  jury, 
this,  as  you  are  aware,  is  an  information 
filed  by  his  Majesty's  Attorney  Generals 
of  course  you  have  looked  at  the  infor- 
mation. 

A  Juryman :  We  have,  my  Lord,  and  have 
read  it  attentively. 

LnTLEi)AL£,  J. :  This  is  an  information 
filed  by  his  Majesty's  Aitomey  General 
against  Charles  Ftnney^  Esq.,  who  is  stated 
in  the  information  to  nave  Deen  the  mayor 
and  in  other  counts  to  be  a  justice  of  the 
peace  for  the  city  and  county  of  Bristol ; 
and  the  subject  for  your  consideration 
relates  to  the  conduct  of  the  chief  magis- 
trate of  one  of  the  largest  cities  of  the 
British  Empire,  during  one  of  the  ^^reatest 
and  most  rerious  riots  that  has  existed  in 
this  county  for  half  a  centuiy.  He  is 
charged  with  criminal  neglect  of  his  duty 


and  thereby  occasioning  a  great  part  of 
that  destruction  of  lives  and  property  that 
occurred  upon  that  melancholv  occasion ; 
and  it  has  been  deemed  of  such  great  im« 
portanoe  that,  instead  of  having  the  case 
tried  in  the  usual  manner  at  Nisi  Frius, 
it  was  thought  proper  to  be  tried  at  the 
bar  of  the  court,  in  order  that  if  any  diffi* 
culty  in  point  of  law  arose  upon  the  sub- 
ject, it  might  be  more  solemnly  argued 
than  it  could  have  been  at  Nisi  IVins. 
Gentlemen,  this  trial  at  the  beg^inning 
was  attended  by  a  full  court;  but,  un- 
fortunately, my  Lord  Tenterden  having 
struggled  for  three  days  to  attend  this 
important  trial,  felt  himself  under  the 
painful  necessity  of  absenting  himself,  and 
could  not  further  attend,  (a) 

Gentlemen,  there  can  be  no  doubt  what- 
ever that  by  the  law  of  England,  if  a 


public  officer  is  guilty  of  criminal  neglect 
of  duty,  he  is  liable  to  a  criminal  infor- 
mation ;  but  I  am  not  aware  of  any  infor- 
mation of  this  nature  having  been  put  in 
practice,  except  in  the  case  of  Mr.  Kewnett. 
who  was  Lord  Mayor  of  London  during 
the  riots  in  1780,  and  who  was  tried  before 
Lord  Maw^/UHdt  at  Nisi  Prius,  at  Guild- 
hall. (&)  He  was  charged  with  specific 
oflences,  with  not  reading  the  Riot  Act, 
and  also  general  neglect  of  duty.  The 
circumstances  of  that  case  were  somewhat 
difi'erent  from  this ;  he  was  charged  with 
special  ofifences — ^with  not  reading  the 
Riot  Act,  and  releasing  prisoners.  But 
here  the  charge  is,  you  observe,  for  gene- 
ral misconduct — taking  into  consideration 
the  conduct  of  the  defendant  during  the 
whole  course  of  these  proceedings,  from 
an  early  hour  on  Saturday  morning  to  the 
same  hour,  or  rather  later,  on  the  Monday 
following.  Therefore,  it  is  much  more 
vague,  and  extended  to  a  greater  latitude 
of  inquiry ;  and  you  will  nave  to  bear  in 
mind  that  where  the  subject  is  more  gene- 
ral it  will  require  moro  consideration  than 
where  it  is  reduced  to  a  single  charge. 

Now,  gentlemen,  it  appears  that  what 
gave  rise  to  this  was,  that  Sir  Cha/rlee 
WetkereUt  the  Recorder  of  Bristol,  and  who 
had  been  appointed  in  1827,  had  fixod 
Saturday,  the  29th  of  October,  to  hold  the 
gaol  delivery  in  that  city.  From  the 
opinions  he  had  exm^essed  in  Parliament 
upon  the  subject  of  rarliamentary  Reform, 
which  was  a  subject  which  at  that  time 
agitated  a  great  part  of  the  Kingdom 
and  Bristol  also,  it  was  apprehended  that 
there  might  be  some  risk  of  riot  and  tur- 
moils, if  ne  should  come  to  hold  the  gaol 
delivery  at  the  time  he  intended(c) ;  and  a 

(a)  See  above,  p.  28 In. 
(6)  See  eIho    The   Lord  Advocate  against 
Stewart,  18  St.  Tr.  875  ;  and  Hume,  1,  410. 
(c)  See  above,  p.  290ft. 
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depatation  was  sent  to  London  to  hold  a 
commonication  with  Lord  Mdboume,  the 
Secretary  of  State,  and  also  with  Sir  Charles 
Wetherell,  to  consider  of  the  expediency  of 
his  coming  as  he  intended.  It  was,  how- 
ever, determined  that  no  alteration  should 
tdse  place,  and  that  he  should  come  as 
was  intended ;  hut  it  seems  that  his  Ma- 
jesty's Grovemment  promised  to  send  some 
troops  to  Bristol,  in  case  any  riot  should 
occur,  and  it  was  necessary  to  act.  (a) 

Acocnrdinffly,  Sir  Charles  WetJiereU  came 
on  the  29th  of  October,  the  day  fixed. 
There  had  been  a  consultation  among  the 
authorities  there  whether  it  would  not  be 
advisable  to  have  further  protection  for 
the  escort  of  Sir  Charles  Wetherell  on  that 
occasion,  than  was  usually  had  in  the  city, 
either  upon  the  entrance  of  the  Judge  of 
assize,  or  the  Recorder ;  and  it  was  deemed 
expedient  that  three  hundred  special  con- 
stables should  be  appointed ;  and  that  was 
thought  sufficiently  adequate  to  protect  all 
parties  upon  that  occasion^  Accordingly, 
three  hundred  men  were  procured,  not  tdl 
special  constables,  for  a  great  many  re- 
fhsed  to  be  sworn  in,  and  they  could  not 
be  got ;  but  upwards  of  one  hundred  at- 
tended, and  others  were  hired,  so  that 
altogether  there  were  about  three  hundred 
men. 

As  soon  as  Sir  Charles  We&iereU  arrived 
at  the  town,  there  was  only  a  small  num- 
ber of  persons  assembled ;  because,  having 
gone  at  ten  o'clock  in  the  morning,  which 
was  earlier  than  usual,  it  was  not  known 
he  had  entered.  However,  the  mob  in- 
creased ;  there  was  a  pelting  with  stones 
and  other  missiles,  and  that  continued 
tiU  he  came  to  the  Guildhall.  At  the 
Guildhall  the  charter  was  read,  and  the 
Commission  opened.  Still,  however,  the 
same  degree  of  confusion,  and  riot,  and 
hisses,  and  groans  continued  till  he  got  to 
the  Mansion  House.  The  same  scene  con- 
tinued there.  The  special  constables  were 
there,  and  the  mob  were  increased  in 
great  numbers,  and  the  special  constables 
were  not  able  at  one  time  to  keep  the 
people  quiet.  It  was  then  proposed  to 
call  in  the  military,  but  Sir  Charles  We- 
therdl  objected  to  it.  His  advice  was  fol- 
lowed, and  the  military  were  not  called 
in  immediately,  but  a  short  time  after- 
wards it  was  thought  actnallv  necessary. 
The  Riot  Act  was  read ;  and  the  mob  had 
increased  to  such  an  extent  that  it  was 
deemed  expedient  for  Sir  Charles  Wetherell 
to  leave  the  Mansion  House,  which  he  did 
at  six  o'clock  in  the  afternoon,  and,  finally, 
in  the  course  of  the  night,  he  left  the  city. 

Gentlemen,  the  confusion  still  con- 
tinued; the  mayor  went  out  to  address 
the  people ;  the  Riot  Act  was  again  read. 


(a)  See  above,  p.  329. 


and  also  at  a  still  later  hour  in  the  morn- 
ing. The  military,  at  one  time,  were 
compelled  to  act,  and  it  was  doubted  whe- 
ther they  ought  not  to  fire  in  case  of 
necessity,  but  the  mayor  was  dissuaded 
from  it ;  the  mob  and  the  constables  al- 
ternately prevailed,  and  various  conflicts 
took  place,  and  persons  were  wounded. 
Some  of  the  constables  were  wounded,  and 
some  of  the  military  were  wounded,  and 
some  of  the  mob, — and,  in  the  course  of  the 
morning,  a  boy  was  killed,  not  in  the 
neighbourhood  of  the  Mansion  House,  but 
below.  However,  by  the  exertions  of 
Major  Machworth  and  other  persons  who 
organized  the  special  constables,  the  mob 
was  got  down  by  twelve  or  one  o'clock  in 
the  morning.  Different  persons  went  to 
their  houses,  and  Major  Maekuforih  went 
to  his  home;  but  the  mayor,  it  seems, 
whose  residence  was  at  the  Mansion 
House,  thought  it  right  to  stay  upon  the 
spot.  He  did  not  go  to  bed ;  perhaps  he 
could  not,  as  they  had  been  taken  down  to 
barricade  the  windows.  This  continued 
durinff  the  night;  all  was  quiet;  but  at 
an  early  bour,  about  six  or  seven  o'clock, 
the  mob  began  to  assemble  again,  and 
they  assembled  in  greater  force.  The  life 
of  the  mayor  was  considered  in  danger,  and 
he  was  actually  directed  by  Major  Ifocfe- ' 
f9or^^toleave.(a)  He  toldhim.as  amilitary 
man,  that  he  was  bound  and  that  it  was 
his  duty  to  go  away,  and  he  did  go  away, 
and  made  his  escape  from  thence.  The 
mob  increased ;  they  became  oocasionaDy 
quiet,  but  they  went  on  alternately  in- 
creasing and  decreasing  in  violence  till 
the  middle  of  the  day,  when  they  attacked 
the  Bridewell.  The  Bridewell,  gentle- 
men, was  attacked  and  burnt,  and  they 
released  the  prisoners  taken  the  preceding 
night. 

Then  they  proceeded  to  the  City  Gaol, 
and  there  they  released  the  prisoners  that 
were  to  have  been  tried  by  the  Recorder, 
and  they  destroyed  the  governor's  house. 
They  then  went  to  the  toll  house,  at  the 
dock  gate,  which  was  partly  destroyed: 
and  they  went  to  the  prison  at  Lawford'a 
Gate,  which,  though  in  common  parlance, 
a  purt  of  the  City  of  Bristol,  is  out  of  the 
jurisdiction  of  the  City,  is  in  the  county 
of  Gloucester;  and  they  destroyed  that. 
Then  they  went  to  the  Bishop  s  Palace, 
which  they  set  on  fire,  and  partly  demo- 
lished. They  were  repulsed  by  the  con- 
stables, who  kept  them  off  for  some  time ; 
but,  the  military  having  retired,  the  mob 
returned,  and  the  Palace  was  consumed. 

At  this  time  the  mob  had  acquired  great 
strength.  They  had  demolished  the  Cus- 
tom House,  and  they  burnt  the  Excise 
Office,  and  the  houses  on  two  sides  of 

(a)  See  above,  p.  406. 
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Qaeen  Square,  and  they  were  beginning 
to  burn  and  destroy  the  third  aide,  when 
the  3rd  Dragoon  Guards  came,  and  pre- 
Tented  it,  and  no  further  violence  oc- 
curred. Thev  were  sufficient  to  keep  down 
the  mob,  till,  by  the  arrival  of  the  14th 
Dragoons,  and  also  the  arrival  of  a  further 
troop  of  yeomanry  from  Gloucester,  peace 
was  restored  in  the  city.  They  made  sue- 
cessiye  charges  firom  street  to  street,  where 
they  saw  people  collected  together,  and, 
by  the  middle  of  the  day  tranquillity  was 
perfectly  restored. 

Now,  gentlemen,  all  this  scene  of  de- 
struction— for  a  great  many  lives  were 
lost ;  many  persons  who  had  got  into  the 
houses  after  they  were  set  on  fire,  were 
burnt  in  the  flames;  many  lives  were 
lost,  and  a  vast  destruction  of  property 
took  place — ^naturally  calls  for  incjuiry 
into  the  causes  of  it ;  and  as  the  military 
and  civil  power  acted  upon  that  occasion, 
it  is  fit  to  inquire  whether  they  have  acted 
jnroperly,  whether  it  was  owing  to  the 
civil  or  military  authority,  both,  or  either 
of  them,  or  whether  they  were  wholly 
incapable  to  stop  the  mob,  owing  to  its 
great  power. 

A  communication  was  made  of  all  the 
circamstances  of  the  case  to  his  Majesty's 
Government  by  persons  appointed  to  ex- 
amine into  them,  and  also  by  the  defen- 
dant, the  mayor,  Mr.  Pitmey  himself,  who 
wrote  a  letter,  stating  his  view  of  the  case, 
to  Lord  MeUbcmme,  the  Secretary  of  State 
for  the  Home  Department.(a)  The  Go- 
vernment very  naturally  determined,  as 
it  was^  to  be  expected  they  would  do,  that 
a  regular  public  inquiry  should  be  made 
into  these  matters,  and  accordingly  a  court 
inartial(&)  was  held  upon  some  of  the  offi- 
cers who  acted  upon  that  occasion,  and 
now  the  present  information  comes  before 
you.  They  directed  that  an  information 
should  be  filed  by  his  Majesty's  AUorney 
OenercU,  which  comes  before  you  for  in- 
quiry, and  you  are  to  consider  whether, 
upon  this  occasion,  there  was  any  default 
in  the  mayor,  who  is  the  only  one  charged 
in  this  information.  There  are  ten  in- 
formations altogether  against  the  different 
magistrates;  the  only  one  for  your  con- 
sideration is  that  against  the  mayor.  I 
have  only  given  you  a  general  history,  to 
show  how  the  case  comes  here.  I  will 
state  to  you  my  notion  of  the  law  pre- 
sently ;  and  if  my  learned  brothers  wish 
to  address  you,  they  will  have  an  oppor- 
tunity of  doing  so  when  I  have  done.  It 
will  be  hardly  necessaiy  for  me  to  state 
veiT  particularly  what  the  charge  is. 

£The  learned  judge  described  the  nature 
of   the  first   count.]     Now,   gentlemen. 


(a)  See  above,  p.  241. 
(6)  See  above,  p.  80n. 


before  I  advert  to  the  particular  cir- 
cumstances that  occurred,  as  th^  are 
proved  in  evidence  in  this  case,  I  will 
remark  that  a  person,  whether  a  magis- 
trate or  a  peace  officer,  where  he  is 
entrusted  with  the  duty  of  suppressinp;  a 
riot,  is  put  into  a  veir  difficult  situation 
to  know  how  to  act.  On  the  one  hand,  if 
he  exceeds  his  power,  and  occasions  death, 
or  the  destruction  of  property,  or  other 
violence  or  injury,  he  is  liable  to  be  pro- 
ceeded against  by  indictment  for  murder 
or  manslaughter,  or  as  the  case  may 
happen  to  be.  On  the  other  hand,  if  he 
neglect  his  duty,  and  does  not  do  enoagh, 
he  is  liable  to  be  proceeded  against,  as 
charged  in  this  information,  for  a  criminal 
neglect  of  duty. 

xou  will  take  into  consideration  the 
circumstances  in  which  a  man  is  placed. 
He  is  bound  to  hit  the  exact  line  between 
an  excess  and  doing  what  is  sufficient. (a) 
There  is  onljr  one  precise  line,  and  how 
difficult  it  is  in  cases  of  riots  of  this  kind, 
to  hit  that  line ;  that  will  have  to  be  taken 
into  account  in  considering  this  case. 
Still,  however,  in  point  of  law  he  is 
bound  to  do  it ;  and  though  you  will  give 
a  veiy  lenient  consideration  to  it,  it  is  for 
you  to  consider  whether  he  has  hit  that 
precise  line  or  not.  If  you  are  of  opinion 
ne  has  not  come  up  to  the  point  you  think 
he  ought  to  have  done,  then  he  is  guilty. 
But  the  situation  in  which  a  man  is  thus 
placed  is  only  what  the  state  of  society 
renders  unavoidable  ;  whether  a  man 
voluntarily  seeks  a  public  situation,  as  is 
usually  the  case  with  persons  who  fill  cor- 

E orate  offices  and  other  places,  or  where  a 
reach  of  duty  or  excess  be  committed  by 
peace  officers,  who  very  often  do  not  seek 
the  situation,  but  it  is  cast  upon  them — 
the  law  requires  that,  whether  a  man  seeks 

(a)  "  The  powers  of  a  governor  of  a  colony 
are  different  from,  and  more  extensive  than, 
those  of  a  lord  lieutenant  of  a  coanty  of  Eng^ 
land,  or  a  mayor  of  a  borough  in  England,  m 
which  a  riot  or  insurrection  h&n  broken  out ;  and, 
consequently,  both  what  he  may  be  authorised 
to  do  and  what  he  may  be  punishable  or  blame - 
able  for  if  he  does  not  do,  is  different  in  his 
case  from  theirs,  but  the  principle  upon  which 
the  responsibility  of  each  officer  depends  is,  I 
think,  the  same.  The  officer  is  bound  to  exer- 
cise the  powers  which  the  law  ^ves  him  in  the 
manner  which,  under  the  circumstances,  is 
right ;  and  if  he  fails  to  exercise  those  powers, 
if  something  which  he  ought  to  do  is  not  done 
by  him,  and  mischief  occurs,  then,  if  the  cir- 
cumstances are  such  as  to  make  it  his  duty  to 
exercise  them,  and  he  does  not  do  it,  he  neglects 
his  duty  ;  and  if  the  neglect  is  such  and  to  such 
an  extent  as  amount  to  criminal  negligence,  then 
he  is  guilty  of  a  crime  for  which  he  may  be 
indicted/'  Blackburn,  J.,  in  Beg.  v.  Eyre, 
Special  Report,  p.  55. 
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An  office  or  is  compelled  to  accept  it,  he 
shonld  do  his  best.  In  the  present  state 
of  society,  if  it  were  not  so,  there  wonld 
be  an  end  to  all  seonriir^,  unless  persons 
were  bound  in  the  situations  they  filled  to 
act  according  to  law ;  and,  therefore,  it  is 
only  what  the  law  casts  upon  them  ;  but 
in  a  case  of  difficult  the  law  takes  that 
into  consideration.  It  will  accordingly  be 
kept  in  mind  that  yon  ought  to  see 
clearly  that  he  was  guilty  of  a  criminal 
neglect  before  he  is  fbund  guilty ;  and  I 
win  here  remark  that,  however  honour- 
able and  honest  the  intentions  of  a  man 
may  be,  he  is  still  liable  to  be  found 
guilty ;  the  mere  intention  and  desire  to 
do  what  is  right  cannot  protect  him.  (a) 


(a)  **  Now  I  think,  where  the  inquiry  is  whe- 
ther an  officer  is  guilty  of  misdemeanour  from  an 
excess  beyond  his  duty,  the  principle  is  very  much 
the  same,  or  rather  it  is  the  complement  of  that 
laid  down  in  the  case  of  R.  v.  Pinne*/.  If  the  officer 
does  some  act  altogether  beyond  the  power  con- 
ferred upon  him  by  law,  so  that  it  could  never 
under  any  state  of  circumstances  have  been  his 
duly  f  do  it,  he  is  responsible  according  to  the 
quality  of  that  act ;  and  even  if  the  doing  of  that 
ihegal  act  was  the  balvation  of  the  country,  that, 
though  it  mi^ht  be  a  good  ground  for  the 
X/egislature  afterwards  passing  an  Act  of  In- 
demnity, would  be  no  bar  in  law  to  a  criminal 
prosecution ;  that  is,  if  he  has  done  something 
clearly  beyond  his  power.  But  if  the  act  which 
he  has  done  is  one  which  in  a  proper  state  of 
circumstimces  the  officer  was  authorised  to  do, 
BO  that  in  an  extreme  case,  on  the  principle  laid 
down  in  M.  y,  Pinney,  he  might  be  criminally 
punished  for  failure  of  duty  for  not  doing  it, 
then  the  case  becomes  very  different.  Honesty 
of  inteintion  in  such  a  case  is  very  important, 
for  if  it  be  shown  that  the  officer,  under  colour 
of  exercising  his  office,  was  really  moved  by  any 
other  motive  than  an  honest  desire  to  do  his 
duty,  there  is  no  doubt  at  all  he  would  be  guilty 
of  a  misdemeanour ;  even  if  there  was  a  per- 
fectly honest  intention,  that  would  not  of  itself 
conclusively  determine  the  question  in  the  offi- 
cer's favour,  although  it  would  be  a  very  impor- 
tant element  indeM.  I  think  the  officer  is 
bound  under  such  circumstances  to  bring  to  the 
exercise  of  his  duty  ordinary  firmness,  judg- 
ment, and  discretion.  I  think  he  is  bound  to 
do  that,  and  I  think  in  such  a  case  the  jury  have 
to  determine  upon  the  evidence,  first,  whether 
the  circumstances  were  in  fact  such  that  what 
was  done  really  was  in  excess  of  the  duty  of  the 
officer,  and  secondly,  whether  a  person  placed 
in  the  position  of  that  officer,  having  the  infor- 
mation that  he  had,  believing  what  he  did 
believe,  and  knowing  what  he  did  know,  if 
exercising  ordinary  firmness,  judgment,  and 
moderation,  would  have  perceived  it  was  an 
excess.  Much  allowance  should  be  made  for 
the  difficulty  of  his  position,  but  not  too  much, 
and  I  think  it  must  ultimately  in  such  a  case 
always  be  a  question  of  more  or  less,  and  there- 
fore a  question  of  fact ;  and  as  all  questions  of 
fact  must  be  determined  by  somebody,  and  the 


A  man  may,  out  of  a  sense  of  humanity, 
consider  a  particular  thing  better  done  at 
another  time ;  he  may  abstain  from  doing 
his  duty  with  rigour ;  he  may,  with  the 
best  intentions,  not  act  to  the  full  extent 
of  his  duty ;  and  that  would  be  taken  into 
consideration  in  the  punishment  inflicted 
upon  him.  But  it  is  no  jnstitication  of  the 
offence.  A  man  is  bound  by  law  to  do  his 
duty,  and  you  are  to  consider  whether  he 
has  done  his  duty  or  not. 

Now,  gentlemen,  inasmuch  as  a  public 
officer,  to  whom  is  entrusted  the  discharge 
of  a  public  duty,  is  bound  to  discharge  it 
according  to  law,  the  question  for  the 
consideration  of  the  jury  is,  whether  the 
person  so  charged  has  done  all  that  he 
knew  was  in  his  power  P  The  question  is, 
whether  the  defendant  has  done  all  that 
he  knew  was  in  his  power  to  suppress  the 
riots,  and  that  could  be  reasonably  ex- 
pected from  a  man  of  honest  purpose,  and 
ordinary  pnidence  and  activity, (a)  under 
the  circumstances  he  was  placea  in  P  That, 
in  my  opinion,  is  the  point,  gentlemen, 
for  your  consideration :  Has  the  defendant 
done  all  that  he  knew  was  in  his  power  to 
suppress  the  riots,  that  could  be  reason- 
ably expected  from  a  man  of  honesty,  and 
ordinary  prudence  and  activity,  under  the 
circumstances  in  which  he  was  placed  P  I 
have  mentionedt  he  word  "  honesty" ;  what 
I  mentioned  to  yon  before  about  honesty 
will  show  yon  that  it  is  not  sufficient  to 
exculpate  a  man,  but  it  will  form  an  inm- 
dient  in  considering  the  question  wheuier 
a  person  is  to  be  found  guilty  or  not. 

Now,  whether  that  happens  to  be  the 
case  under  consideration  or  not,  the  point 
now,  as  applicable  to  this  particular  case, 
seems  to  be  this :  Did  he  use  those  means 
that  the  law  requires  to  assemble  a  snfli- 
cieut  force  to  suppress  the  riot,  and  pre- 
vent the  mischief  P  That  is  one  of  the 
points,  and  the  most  material  in  my  mind, 
Another  point  will  be.  Did  he  make  all 
the  use  that,  as  an  honest  man,(5)  he  ought 
to  have  done,  of  the  means  in  his  power 
to  suppress  the  riots,  and  prevent  the 
mischief?  Therefore  the  points  are.  Did 
he  use  those  means  that  the  law  requires 
to  assemble  a  sufficient  force  to  prevent 
the  mischief  P  and  did  he  make  such  a 
use  of  that  force  to  prevent  the  mischief 
that  an  honest  man  ought  to  have  done, 

law  says  they  shall  be  determined  by  a  jury 
and  not  by  a  judge  -,  then  it  must  be  a  question 
for  a  jury  whether  there  was  in  the  particular 
case  so  oiuch  excess  as  to  amount  to  a  criminal 
excess.'' — Blackburn,  J.,  in  Reg»  v.  Eyre,  p.  58. 

(a)  "  Ordinary  prudence,  firmness,  and  acti- 
vity." Reports  in  8  B.  &  Ad.,  p.  957,  and  & 
C.  &  P.,  p.  270.  See  also  Reg.  v.  Neale,  9 
C.  &  P.,  p.  435. 

(6)  <<  A  firm  and  honest  man."  Beport  in 
3  B.  &  Ad.  058. 


518] 


Trial  of  OharUa  Pvnney,  1832. 


[514 


by  his  own  personal  exertion  P  These  are 
the  peculiar  points  arising  ont  of  the  gene- 
Tal  noint ;  and  these  two  appear  to  me  to 
be  tne  points  yon  will  haye  to  oon8ider.(a) 
Before  I  state  to  yon  any  of  the  circnm- 
atances  of  the  case,  I  shall  remark  that, 
according  to  the  testimony  of  Mr.  Ser- 
jeant LtStloWy  a  member  of  the  law,  and  a 
gentleman  of  long  standing  in  the  profes- 
sion, and  town  clerk  of  Bristol  for  twenty 
years,  it  apnears  that  the  defendant  actea 
under  his  aavice(&) ;  and  it  appears,  from 
a  great  deal  of  the  other  evidence,  that 
Mr.  Seijeant  Ludlow  was  present  upon  a 
Tarietv  of  occasions,  and  that  the  defen- 
dant, Mr.  Pirmey,  had  the  best  legal  advice 
that  conld  be  expected  to  be  given.  And, 
according  to  the  testimony  of  Major  M<Kh» 
worth,  an  officer  in  the  army  of  consider- 
able rank  and  standing,  and  certainly  a 
man  of  great  spirit,  he  says :  "  The  mayor 
acted  properly,  and  was  ready  to  do  as 
he  suggested.*'  And,  if  a  public  officer, 
neither  a  military  man  nor  a  lawyer,  acts 
-according  to  the  advice  of  those  best  able 
to  give  it,  that  will  be  for  the  oonsidera- 
tion  of  the  jury  ujpon  the  whole  case ;  if 
-the  lawyer  tells  him,  upon  legal  points, 
what  he  ought  to  do,  and  the  military 
man  tells  him,  upon  military  points,  what 
lie  ought  to  do,  and  he  acted  accordingly, 
it  will  be  a  point  for  the  consideration  of 
the  jury.  But,  most  clearly,  if  he  errs  in 
Xxnnt  of  law,  he  cannot  shelter  himself 
under  their  advice.  And  so,  also,  as  to 
anything  that  does  not  fall  within  the 
aoope  of  their  advice ;  because,  whatever 
experience  the  man  may  have  who  gives 
the  advice,  whether  as  a  lawyer  or  a  mili- 
tary man,  or  a  magistrate  of  great  ex- 
perience, if  it  is  not  according  to  law,  a 
man  cannot  shelter  himself  under  that 
advice.  But  it  would  be  most  important 
for  you  to  consider  whether  he  followed 
-the  advice  of  those  best  able  to  give  it. 
A  man  of  great  experience  may  be  pre- 
sumed to  say  that  which  is  according  to 
law,  and  according  to  the  exercise  of  a 
sound  discretion.  And  it  must  be  ob- 
served that,  when  they  give  that  advice,  it 
is  not  advice  put  down  oy  way  of  opinion 
upon  a  written  statement,  as  to  what  a 
man  ought  to  do  under  the  circumstances, 
but  upon  ^e  spur  of  the  occasion,  having 
no  opportunitv  of  seeing  all  the  facts,  or  of 
saying,  I  think  you  have  done  rk^ht  upon 
all  those  occasioDS.  But  Major  Jl^hwarth 
f»jBf{e)  at  the  same  time,  the  defendant  was 


(a)  Blackburn,  J.,  in  Reg,  v.  Egre,  p.  56, 
cites  the  above  passage  as  far  as  reported  in 
S  K  &  Ad.  958.  See  Finlason's  <*  Review  of 
the  Authorities  as  to  the  Repression  of  Riot  er 
Rebellion,"  43. 

(6)  See  above,  p.  898. 

(c)  See  above,  p.  408. 
o    61686. 


perfectly  ready  to  attend  to  his  sugsestion. 
It  is  for  the  jury  to  consider  whemer  the 
advice  they  g[ave  him  was  not  the  correct 
and  legal  advice.  Still,  however,  if  the  jury 
should  be  of  opinion  that  the  advice  they 
gave  was  not  correct  and  legal,  the  man 
.  cannot  shelter  himself  under  the  advice 
he  so  receives. 

Another  remark  I  wish  to  make  is  this, 
that  in  determining  upon  the  guilt  or 
innocence  of  the  £fendant,  as  to  that 
part  of  the  charge  that  applies  to  his  not 
providing  a  sufficient  force  to  suppress 
the  riots,  you  are  not  to  take  into  con- 
sideration the  whole  of  the  events  that 
subsequently  occurred ;  both  an  to  the 
great  calamities  and  the  insufficient  aid 
of  the  military,  you  are  not  to  take  into 
consideration  those  events  that  subse- 
ouently  occurred.  If  it  could  have  been 
foreseen  what  did  occur,  that  the  military 
would  arrive,  but  would  not  act  as  they 
were  expected  to  do,  or  that  a  total  demo- 
lition of  property  would  take  place — it  is 
possible,  by  over-exertions,  and  going 
beyond  what  a  man  was  bound  to  do,  and 
by  the  inhabitants  of  the  town  comiuff 
forward — if  all  these  misfortunes  had 
been  foreseen,  a  greater  force  might  have 
been  collected ;  but,  gentlemen,  you  are 
not  to  take  that  into  consideration.  You 
are  to  consider  the  guilt  of  the  defendant 
according  to  the  circumstances  that  oc- 
curred at  the  time.  You  are  not  to  con- 
sider probabilities,  because  an  immense 
force  might  have  been  provided,  and  no 
riot  have  occurred,  and  a  person  would 
have  been  laughed  at  for  exerting  himself 
in  that  way.  You  are  to  judge  fh)m  what 
passed  at  the  time,  and  you  are  to  con- 
sider the  probable  consequences  of  a 
mob  against  whom  an  insufficient  force 
was  provided,  and  what  they  might 
do,  in  case  an  insufficient  force  was 
provided,  and  whether  it  vras  likely  to 
lead  to  the  calamities  that  occurred ;  be- 
cause you  are  to  consider  Mr.  Pinney 
in  the  circumstances  in  which  he  was 
placed  at  the  time,  without  taking  into 
consideration  those  that  occurred  after* 
wards. 

Many  of  you,  gentlemen,  are,  veiy 
likely,  magistrates  in  the  county,  and 
such  of  vou  who  are  not  have  an  oppor- 
tunity of  seeing  what  the  magistrates  of 
the  county  are  called  upon  to  do.  Put 
yourselves  into  Mr.  Pinney's  situation  at 
the  time,  and  put  out  of  consideration 
the  great  calamities  that  afterwards  oc« 
curred. 

Now,  gentlemen,  there  are  various  acts 
charged  in  this  information ;  as  neglect  of 
duty  (it  is  a  general  one)  for  not  usinff  hia 
best  endeavours  to  provide  a  sufficient  force 
—for  not  propHsrly  using  the  force  he  had 
—not  protecting  the  Bridewell,   the  oitj 
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gaol,  the  Bishop's  Palace,  and  the  houses 
afterwards  destroyed. 

If  any  portion  of  yon  should  be  of 
opinion  that  the  neglect  of  dnty  is  proyed, 
as  to  any  one  of  these  facts,  and  others 
should  be  of  opinion  it  is  not  proved,  bnt 
that  it  is  proved  upon  some  otner  point-^, 
for  instance,  supposing  any  four  of  you 
should  be  of  opinion  t^t  neglect  of  duty 
is  proved  upon  one  point,  and  the  other 
eignt  should  be  of  opinion  it  is  not 
proved,  and  then  that  eight,  upon  another 
charge,  are  of  opinion  a  new  charge  is 
proved,  and  the  other  four,  who  thought 
the  old  charge  proved,  think  the  new 
charge  is  not  proved,  so  that  the  whole 
twelve  may  think  that  the  neglect  of  duty 
is  proved,  four  being  of  opinion  there  wsjs 
neglect  of  duty  upon  one  occasion,  and 
ei^t  at  another  time,  yet,  still,  that  is 
not  su£5cieDt  to  convict  the  defendant; 
the  whole  twelve  must  be  of  opinion  that 
the  neglect  of  duty  is  proved  upon  some 
one  point.(a) 

Now  then,  gentlemen,  in  proceeding 
more  particularly  to  consider  the  cir- 
cumstances attending  this  case,  the  first 
sround  of  complaint  in  order  of  time, 
IS  the  conduct  of  the  mayor  as  to  what 
occurred  on  Saturday,  the  29th  of  October; 
and  the  charge  is,  that  he  did  not  supply 
a  sufBcient  civil  force,  that  he  did  not 
apply  it  properly,  that  he  did  not  head 
the  constables,  but  went  upstairs.  Now, 
gentlemen,  with  regard  to  that,  it  ap- 
pears upon  the  evidence  that  a  consulta- 
tion was  held  some  days  before  as  to  the 
number  of  persons  to  be  employed,  and  it 
was  thought  three  hundred  was  a  suffi- 
cient number.  That  number  of  special 
constables  could  not  be  procured,  but 
others  were  hired  to  make  up  the  number. 
Therefore,  you  see,  upon  consultation,  it 
was  thought  that  three  hundred  would  be 
sufficient  to  protect  Sir  Charles  Wetherdl 
when  coming  into  the  town  to  the  Mansion 
House,  which  was  all  that  was  expected  to 
be  done  upon  that  day ;  and  one  should 
suppose,  although  it  was  known  that  a 
great  deal  of  excitement  was  existing,  that 
three  hundred  special  constables  would  be 
quite  sufficient  for  that  service.  These 
constables  were  employed  in  the  usual 
way — Ubey  had  contiicts  with  the  mob 
occasionally,  as  is  usually  the  case.  Now, 
gentlemen,  then  with  regard  to  that,  the 
constables  were  headed  by  the  chief  con- 
stables of  each  ward ;  and  you  will  have 
to  consider  whether  there  is  any  fault  in 
the  mayor  in  that  respect.  It  is  said 
that  the  mayor  did  not  go  out  to  head 
them.  It  appears  he  did  go  out,  and 
harangued  tne  people,  and  the  missiles 
were  thrown  at  him,  which,  instead  of 

(a)  Bee  above,  p.  828. 


hitting  him  hit  another  person,  and  it  was 
oonsi&red  that  his  life  was  in  danger. 
Then  what  did  he  do  P  He  ordered  the 
civil  force  to  clear  the  mob  a?ray,  and 
that  the  military  should  be  sent  for,  and 
when  ihe  military  came,  the  gas  lights 
being  put  out,  he  went  to  point  out  to  the 
military  where  they  were  to  go.  I  have 
only  given  you  a  -part  of  what  the  mayor 
did.  He  was  upon  the  spot;  and  it  ap- 
pears to  me  that  the  mayor  upon  such 
occasions,  in  point  of  law,  is  not  bound  to 
go  and  head  the  constables.  That  is 
trusted  generally  to  the  head  or  chief 
constable,  who  is  a  man  generally  adapted 
to  it;  and  the  mayor's  exertions  would  not 
be  equal  to  the  exertions  of  the  head  con- 
stables. It  is  for  you  to  consider  whether 
the  chief  constable  would  not  be  more 
likely  to  be  uBeftil.  The  mayor  read  the 
Biot  Act  and  harangued  the  mob ;  and  you 
see  how  he  was  compelled  to  relreat,  and 
one  hardly  sees  how  that  can  be  con- 
sidered a  neglect  of  duty.  If  his  presence 
had  been  required  upon  any  particular 
occasion,  it  was  only  stepping  into  the 
Mansion  House  where  he  was  at  the  time 
this  riot  took  place.  It  is  very  true  he 
went  up  another  pair  of  stairs — (that 
appears  to  have  been  because  the  windows 
of  the  lower  room  were  broken,  and  stones 
were  thrown  in) — ^to  a  higher  room,  where 
the  stones  were  not  thrown  in,  and  he  had 
a  better  opportunity  of  seeing  what  was 
going  on  than  below.  It  is  for  you  to 
consider ;  but  it  appears  to  me  there  is 
nothing  there  that  can  be  attributed  as 
neglect  of  duty  to  the  mayor. 

Now,  gentlemen,  it  is  said,  that  he  did 
not  '*  organise  "  the  special  constables. 
With  regard  to  the  wora  *'  organise,"  that 
is  a  new  term,  (a)  both  in  the  law  and  in  the 
English  language,  although  often  used  ; 
and  I  do  not  know  that  1  ever  found  it 

Sut  into  an  indictment,  or  information,  ox^ 
eclaration,  at  least  I  never  saw  it  before. 
But  that  is,  perhaps,  disputing  about 
terms.  However,  that  is  the  complaint  ;. 
that  he  did  not  *'  arrange  "  would,  perhaps, 
be  a  more  legal  term.  I  do  not  know 
that  it  is  duty  of  a  mayor  to  arrange  the 
special  constables.  That  is  the  duty  of  a 
man  who  has  had  experience  in  matters  of 
that  kind ;  if  he  has  not  had  considerable 
experience,  I  do  not  know  how  he  is  to  set 
about  it.  The  chief  constables  are  to  take 
care  of  that ;  the  chief  constable  is  the 
man  to  arrange  the  special  constables,  and 
not  to  call  upon  the  mayor  to  do  it.  But, 
however,  it  was  not  done,  and  there  was 


(a)  "  A  new  term  in  law  language,  probably 
substitoted  for  the  more  usual  tenn  '  amy/  ** 
Beport  in  8  B.  &  Ad.  9.S9.  See  "Blackwood's 
Magazine,"  December  1889,  article  on  the  Trial 
of  the  Bristol  Magistrates. 
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great  confusion.  Major  Matikworih  hap- 
pened, fortunately,  to  oe  there,  and  he  did 
"  organise  "  them ;  heing  a  military  man, 
and  accnstonied  to  marshal  soldiers,  they 
acted  nnder  his  directions  yery  differently 
from  what  they  would  have  done  under 
the  mayor  of  the  city,  who  perhaps  never 
saw  those  things  done.  Major  maohworth 
says  he  saw  the  constables  were  in  con- 
fuBion^  and  that  his  attention  was  drawn 
to  it.  You  see  Major  Mackworth,  upon 
that  occasion,  acquits  the  mayor  of  any 
blame  ;  that  he  used  all  the  means  in  his 
power ;  that  he  saw  no  blame  in  him ; 
and  he  considers  him  entirely  free  of  any 
blame.  But,  however,  there  is  a  general 
answer  to  be  given  to  all  this,  and  that 
is,  that  this  mob  was  cleared  away,  and 
that  everything  was  quiet  by  twelve  or 
one  in  the  morning,  so  that  the  persons 
thought  they  might  go  home.  Ana  I  may 
add  also  that,  when  some  questions  arose 
about  ordering  the  troops  to  fire  upon 
the  people,  Colonel  Brereton  said  tney 
ought  not  to  fire,  and  that  he  would  take 
the  whole  responsibility  of  the  peace  of 
the  city  upon  himself  for  that  night.  And 
as  to  whether  the  mayor  ought  to  have 
stepped  six  feet  to  the  right  or  to  the  left, 
or  to  have  stood  still,  it  is  perfectly  im- 
possible to  consider  in  this  sort  of  pro- 
ceeding. The  great  answer  to  the  whole 
of  that  is  that  the  city  was  quite  quiet. 
Now,  gentlemen,  it  appears  also  from  the 
testimony  of  Mr.  Hare,(a)  the  under-sheriff 
of  Bristol,  that  the  mob  on  Saturday  was 
only  the  same  kind  of  mob  that  they  have 
on  elections ;  it  was  merely  such  a  mob 
as  they  very  often  have. 

Gentlemen,  you  see  the  mnyor  on  this 
information  is  charged  with  want  of 
energy  ;  and  see  what  does  he  do.  The^jr 
desire  him  to  be  energetic.  He  gave  di- 
rections that  the  troops  should  fire,  if 
necessaiT;  and  when  he  was  about  to 
^ve  orders  to  that  effect  he  was  dis- 
suaded by  Colonel  Brereton,  the  com- 
manding officer  upon  that  occasion,  who 
took  the  responsibility  upon  himself— he 
-was  dissuaded  by  Major  Mackworth 
•gainst  it;  and  if  he  biad  ordered  the 
troops  to  fire,  and  exhibited  that  energy, 
and  any  person  had  been  killed,  and  he 
liad  been  indicted  for  murder,  it  might 
have  been  somewhat  difficxdt — I  do  not 
0&y  he  would  not  have  made  out  a  case — 
Init  if  he  had  acted  contrary  to  the  direc- 
tions  of  two  military  officers,  and  ordered 
the  troops  to  fire,  I  think  he  would  have 
fofund  some  difficulty  in  answering  it;  at 
least  aj^rimd/aete  oa8e(&)  would  be  made 
•gainst  him.    I  mention  this  to  show  the 

(a)  See  above,  p.  830. 

(A)  ^  A  strong  primdfacU  ease."  Beport  b 
6  C.  ft  P.  p.  978. 


difficulty  of  the  situation  in  which  a  mah 
is  placed  :  if  he  goes  and  does  too  much, 
he  is  liable  to  have  one  species  of  prose- 
cution against  him,  and  if  he  does  too 
little,  he  is  liable  to  another. 

Then,  gentlemen,  coupled  with  this,  it 
ia  matter  of  complaint  that  the  mayor 
did  not  keep  a  sufficient  force  of  constables 
in  the  Mansion  House  during  the  night ; 
that  is  a  matter  of  complaint  against  the 
mayor.  The  answer  to  that  is,  that  the 
riot  was  over — ^it  was  not  necessary.  If 
the  riot  was  over,  and  the  streets  are 
clear,  why  are  you  to  keep  special  con- 
stables in  the  Mansion  House  P  Besides, 
it  was  actually  impracticable ;  the  special 
constables  had  gone  away  as  soon  as  they 
had  landed  the  mayor  and  Sir  Oluvrhe 
Wetherdl  at  the  Mansion  House.  Some  of 
them  did  stop;  but  instead  of  three 
hundred,  whicn  were  collected  at  the 
Mansion  House,  there  were  only  one 
hundred.  Two  hundred  had  gone  awaj ; 
and  when  they  were  organised  by  Major 
Ma4ikworth,  did  they  keep  together  P  No, 
they  did  hot,  they  went  away.  The  greater 
part  had  gone  home ;  and  from  tbe  dis- 
position they  had  shown  to  go  away  as 
fast  as  they  could,  I  do  not  apprehend  it 
would  have  been  in  his  power  to  keep 
them  together.  But  the  answer  is,  it  was 
not  necessary,  and  if  it  had  been  neces- 
sary, the  small  number  that  remained 
would  have  been  of  no  use.  And  another 
thing  to  remark  is  this,  that  Sir  Charlee 
Wetherellf  at  this  time,  had  gone  out  of 
the  city,  and  as  he  was  the  great  exciting 
cause  of  the  riot,  for  if  he  had  not  come 
into  the  city,  the  riot  would  not  have 
taken  place,  and  as  a  public  notice  had 
been  given,  that  be  was  gone  away — as  the 
cause  had  vanished — it  might  naturally  be 
supposed  that  no  further  riot  would  take 
place  ;  and  for  that  reason  it  might  not  be 
thought  necessary  to  keep  a  force  in  the 
Mansion  House. 

Then  the  next  charge,  and  which  is  the 
most  important,  is,  that  he  did  not  use 
those  means  which  the  law  requires  to 
assemble  a  sufficient  force  on  Sunday 
morning,  to  suppress  the  riots,  and  pre» 
vent  the  mischief  that  took  place ;  and 
that  is  the  most  material  charge  in  my 
mind  for  you  to  consider  upon  this  ooca» 
sion.  Upon  this  I  would  first  refer  to  the 
statute  of  the  1st  George  the  4th,  chapter 
87,  the  Ist  and  2nd  of  WiUicm  the  4th, 
chapter  41,  which  authorises  the  magis- 
trates to  call  out  special  constables.  It 
was  deemed  expedient  that  provisions 
should  be  made  to  authorise  tne  magis- 
trates to  call  out  speoial  constables,  and 
to  compel  ihem  to  attend.  Now,  the 
information  does  not  contain  any  charge 
against  Mr.  Pimtev  for  not  doing  so ;  if  it 
had,  the  particular   requisites   of  these 

R  2 


519] 


Trial  of  Cltarles  Pirmey,  1832. 


[620 


Acta  most  have  been  complied  wiih.(a) 
Gentlemen,  he  is  not  onargecL  with 
that ;  that  has  not  been  done ;  neither  Ib 
any  evidence  given  on  the  part  of  the 
Grown  to  show  that  such  steps  had  been 
taken.  It  does  not  appear  that  an^  person 
went  before  the  major,  and  reqnired  him 
to  call  out  the  special  constables.  But  it 
has  been  a  matter  of  consideration  with 
the  Gonrt,  althongh  the  mayor  was  not 
called  npon,  whether  he  was  bound  to 
call  out  a  sufficient  force,  notwithstanding 
the  DroTisions  of  the  Act  were  not  oom- 
plied  with.  Upon  that  the  majority  of  the 
Court  have  decided,  and  it  is  the  law  I 
lay  down  to  you,  that  no  question  can 
arise  as  to  his  not  taking  any  steps  to  call 
-out  the  special  constables ;  and  you  may 
throw  those  Acts  auite  out  of  your  view  in 
this  case,  as  mucn  as  if  they  had  never 
passed  at  alL  They  have  nothing  to  do 
with  this  charge  in  the  information,  nor 
with  the  evidence  adduced.  Therefore, 
they  are  to  be  treated  by  you  in  the  same 
manner  as  if  the  Acts  m^  never  been 
made,  or,  if  made,  had  expired. 

The  question  upon  this  occasion  will  be, 
>  whether  Mr.  Finney  has  done  what  the 
general  rules  of  the  Common  Law  require 
of  him  in  this  respect.  Now,  gentlemen, 
justices  of  the  peace  are  to  keep  the 
public  peace ;  and  with  regard  to  rioters, 
th^  are  to  restrain  and  pursue,  arrest, 
and  take  them.  That  is  the  general  duty 
of  a  justice  of  the  peace,  arising  from  the 
nature  of  his  employment  as  a  justice. 
Gentlemen,  to  enable  justices  to  do  that, 
they  have  authority  to  call  upon  the 
Eang*s  subjects  to  aid  them  in  cases  of 
riots ;  and  the  King's  subjects  are  bound 
to  be  assistant  to  them  in  that  respect, 
when  reasonably  warned.  That  I  lay  aown 
to  you  as  the  general  duty  of  justices  as  to 
riots ;  they  are  to  keep  the  peace  and  to 
pursue  and  arrest  rioters ;  and  to  enable 
them  to  do  that,  thev  are  empowered  to  call 
upon  the  King's  subjects  to  aid  them  in 
suppressing  riots  when  they  shall  be  rea- 
sonably reqnired.  Therefore,  in  the  case 
of  riot,  the  Common  Law  obligation  cast 
upon  a  justice  is  to  call  upon  the  King's 
subjects  to  assist  him  in  suppressing  uie 
riot.  Gentlemen,  that  is  the  Common  Law 
obligation  thrown  upon  justices  of  the 
peace.  You  will  have  to  consider  whether 
that  has  been  done  upon  this  occasion ; 
that  is  the  material  thmg,  in  my  opinion, 
for  you  to  consider.  Other  points  will  arise 
in  the  case,  which  I  will  state  hereafter ; 
but  in  my  opinion,  if  he  has  done  that,  he 
has  done  all  that  the  law  required  of  him. 

Gentlemen,  it  is  in  evidence  that,  when 
the  mob  went  to  the  Mansion  House  on 
the  Sunday  morning,  there  was  no  civil 

(a)  See  above,  pp.  858-355,  481. 


power  to  resist  them,  and  that  at  the 
meetings  that  afterwards  took  place  at 
the  Guildhall  and  at  the  Gooncil  House 
on  the  Sunday  forenoon  and  afternoon, 
there  was  no  adequate  civil  force  supplied, 
which  one  should  think  there  miffht  have 
been  in  so  large  a  place  as  Bristol.  Then 
it  is  said  that  the  mayor  and  magistrates 
had  no  plan  to  propose  to  the  people,  and 
that  no  magistrates  were  there  to  receive 
the  people  who  did  attend,  and  that 
afterwards,  at  the  subsequent  demolition 
and  burning  of  the  Bridewell  and  the 
Gaol,  the  Tw-house,  and  the  Dock  gates, 
the  Bishop's  Palace  and  the  Mmwou 
House,  the  Custom  House,  the  Excise 
Office,  and  Queen  Square,  there  was  no 
adequate  civil  power  to  suppress  the  riots. 
Gentlemen,  that  fact  being  in  evidence,  a 
primd  facie  case  has  been  made  out  suffi- 
cient to  call  upon  the  defendant  for  an 
answer  to  show  that  he  has  done  what  the 
law  requires  of  him ;  that  |>rtfn<i /acts  case 
being  made  out,  that  there  was  no  power 
about  the  Mansion  House  and  no  adequate 
civil  force  at  those  different  places,  that  is 
sufficient  to  call  upon  the  defendant  to 
show  what  he  has  done  to  exculpate  him- 
self from  that  charge. 

Now,  gentlemen,  the  answer  given  by 
the  mayor  is  that  as  soon  as  ho  left  the 
Mansion  House  on  Sunday  morning,  he 
concerted  measures  to  call  out  the  civil 
power ;  that  he  sent  to  the  constables  who 
had  been  there  before;  that  he  directed 
the  constables  who  had  been  on  duty  the 
day  before  to  be  summoned ;  that  he  went 
and  personally  called  at  several  houses 
and  asked  people  to  come,  and  the  people 
he  accostea  in  the  street  he  required  to  do 
the  same;  and  that  he  required  other 
persons  to  do  the  same— to  go  to  the 
houses  and  to  speak  to  people  in  the 
streets.  Then  you  will  observe  that 
this  was  Sunday,  and  the  body  of  the 
people  were  not  scattered  about  in  their 
private  houses  or  shops.  It  was  natural 
to  expect  they  would  be  attending  in  their 
places  of  worship,  parish  churches,  or 
other  places  of  worship.  It  therefore 
appears  that  the  mayor  had  an  oppor- 
tunity of  getting  the  people  together 
in  a  much  less  time,  if  they  had  been 
disposed  to  come  forward,  than  at  any 
other  time  when  dispersed  about  in 
their  own  avocations,  and  when  they 
might  not  be  so  willing  to  come. 
They  were  attending  divine  worship,  and 
when  it  was  over,  they  might  be  inclined 
to  go  about,  and  it  was  more  easy  for  the 
mayor  to  call  the  people  together  upon  a 
short  notice.  It  appears  he  sent  sum- 
monses to  the  churcnwardens  and  to  the 
chapels;  and  the  people  assembled  at 
those  places  of  worship  received  those 
different  notices.     Besides  this,    gentle- 
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men,  he  had  bills  posted  about  the  town 
and  distributed  nna  put  upon  the  walls. 
The  form  of  one  of  the  notices  is  addressed 
to  the  chnrchwardens.  [Here  the  learned 
judge  read  the  notice,  (a)] 

Therefore,  it  was  not  only  a  request  that 
they  should  assemble,  but  a  request  that 
they  should  form  themselves  into  bodies, 
and  as  soon  as  they  were  formed  come  to 
the  Guildhall.  That  is  what  the  Common 
Law  requires  of  the  magistrate — he  is  to 
call  the  people  together.  He  does  call 
them,  and  he  does  it  in  a  form  most  likely 
t^  be  attended  to,  and  he  tells  them  to 
come,  when  formed,  to  the  Guildhall ; 
and  if  they  had  attended,  the  occurrences 
of  that  day  might  have  been  r^-'^  - 
You  are  to  consider,  w^'"'' 
had  done  all  he  c^*  * 

to  the  chnro*-        ^  \ 

rariop'"    '  (■ 


must  have  sent  thousands  of  messengers  ; 
one  or  two  thousand  men  must  have  been 
ready  to  obey  his  call;  he  mast  have 
sent  off  messengers  to  knock  at  every 
door  in  the  streets ;  whereas  the  sending 
notices  to  the  churches  and  chapels  was 
the  most  expeditious  mode  of  getting  the 
people  together  that  could  bo  devised.  It 
would  not  do  for  him  to  send  persons 
about  to  leave  notices  at  every  hoase. 
Written  notices  must  have  been  delivered 
at  every  house ;  a  mere  verbal  noti?-'^  :''  i. 
had  been  ser^-ed,  might  "^i*^*  ■  •  :  '^ 
understood,  or  tV^O'  vi    . 

understaT-  *!  -  »:    f 


vt    J- 


T 

♦^  a  T*^ 


^ 


•  i.sh>^  ,  ..as 
.•  If  it  was, 
'i  his  power, 
warning  and 
notic-*  k>  ^*fl^.  \-Ufcants  to  come  to 
his  aid  and  assistance  P  If  it  was, 
it  is  all  that  the  law  requires  in  that 
respect ;  and  if  it  was  a  reasonable  warning, 
the  only  question  will  be,  whether  he  did 
it;  as  soon  as  the  law  requires  him  to  do  it, 
because,  although  he  might  give  notice, 
another  question  is,  whether  he  did  it  in 
safficient  time.  The  riot  was  over  the 
night  before,  and  nil  the  persons  had  gone 
away.  Major  Machtoorth  did  not  deem  it 
necessary  to  btop ;  and  was  the  mayor  then 
iu  contemplation  of  a  riot  on  the  Sunday, 
to  send  the  notice  sooner  ?  All  was  quiet ; 
and  was  it  incumbent  upon  the  mayor  to 
send  the  notices  sooner  than  he  did  on  the 
Sanday  P  He  could  not  be  expected  to  do 
it  during  the  night,  nor  till  the  morning  ; 
and  as  soon  as  he  found  there  was  a  mob 
collected,  he  summoned  the  constables 
who  had  been  there  before,  and  sent  to  the 
places  of  worship  where  all  the  people  had 
been  assembled.  If  he  had  sent  people 
1  oond  with  the  notices  before  divine  ser- 
vice, it  would  have  been  impracticable.  Ho 

(a)  See  above,  p.  804. 

(b)  See  above,  pp.  151,  178,  181. 


.loes  being 
c.idt  several  per- 
wud ;  and  it  appears  at 
^  man  made  a  jocular  remark, 
w  the  mayor  had  better  send  for  the 
firemen,  (a)  Some  of  the  churchwardens 
would  not  attend,  and  some  of  the  church- 
wardens came  to  say  that  the  people  would 
not  obey  the  summons,  and  from  one 
cause  or  another  the  persons  are  estimated 
differently.  But  the  result  was  that  there 
were  not  more  than  150  persons  who 
attended  upon  that  occasion.  The  popu- 
lation of  Bristol,  I  suppose,  is  100,000(6) ; 
of  these  100,000  you  may  take  half  as 
males  and  females;  and  there  might  be 
20,000  men  able  to  bear  arms,  who  might 
have  attended  on  this  occasion.  Certain 
it  was  that  with  that  inadequate  body  of 
men  the  mayor  could  not  set  about  sup- 
pressing the  riots.  Besides  which,  these 
persons,  many  of  them,  have  said  they 
^oflld  not  act  without  the  military,  and 
the  military  at  that  time  were  most  of 
them  gone.  Others  say  that  they  will  not 
act  with  them,  and  others  say  you  must 
deliver  us  fire-arms.  I  may  say  upon 
that,  that  the  mayor  would  have  been 
justified,  in  point  of  law,  in  delivering 
them  fire-arms ;  it  would  not  have  been 
prudent — on  the  contrary,  it  would  have 
been  the  height  of  imprudence —to  dis- 
tribute arms  in  that  way,  without  knowing 
anything  of  the  people,  whether  they  were 


(a)  See  above,  p.  46f». 

(6)  hi  1831  the  populatioo  w^s  104,408. 
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JMcnBtomed  to  the  use  of  them  or  not. 
Fire-armB  should  never  he  introdnced, 
except  to  personB  who  know  the  nse  of 
them,  and  who  are  snhject  to  control  in 
the  nse  of  them :  if  they  are  pnt  into  the 
hands  of  persons  indiscriminately,  the 
probability  is  that  they  will  be  nsed  very 
improperly.  Many  of  the  constables  might 
be  cnt  off  from  the  rest  of  the  body,  and 
in  tl^t  way  yon  wonld  be  arming  the  mob 
to  act  against  the  x)eople.  Therefore,  to 
fnmish  fire-arms  indiscriminately  to  per- 
sons assembled,  without  knowing  who 
they  are,  or  how  they  are  to  be  nsed, 
wo  old  be  acting  with  the  greatest  impm- 
dence.  Gentlemen,  you  have  it  from  a 
half-pay  captain,  that  it  is  imprudent.(a) 
It  is  true,  he  does  not  appear  to  have  seen 
any  foreign  service ;  but  Major  Machworth 
also  says  it  is  imprudent  to  entrust  fire- 
arms to  young  recruits. (&)  I  have  no  hesi- 
tation in  saying  that  the  mayor  would  have 
been  justified  in  putting  fire-arms  into 
their  hands,  though  it  would  not  have 
been  a  prudent  thing  to  do  it.  It  is  a  very 
different  thing  to  using  fire-arms  in  a 
building;  there  people  are  in  a  body; 
and  you  can  see  what  they  are  doing,  but 
here  they  are  to  go  into  the  mob,  and  use 
them  indiscriminately.  I  should  say  it  is 
not  to  be  approved. 

Then,  at  the  second  meeting  at  the 
Ouildhall,  still  fewer  persons  attended 
than  at  the  first.  Gentlemen,  if  the 
mayor  did  all  in  his  power  to  collect 
the  people,  it  was  not  his  fault  that 
they  were  not  collected ;  and  as  to  those 
who  did  attend,  could  the  mayor  do  any- 
thing moreP  You  hear  the  sentiments 
of  those  who  did  attend.  Some  wonld  not 
go  without  the  military.  The  mayor  knew 
that  the  military  had  been  sent  away, 
though  this  was  not  stated  to  the  people 
assembled,  and  certainly  very  prudently — 
not  that  it  might  have  made  them  more 
unwilling  to  attend.  However,  that  was 
their  opinion ;  and  others  would  not  go  if 
the  militaiy  were  there. 

Now  then,  gentlemen,  under  all  the 
circumstances  upon  these  two  occasions, 
certain  plans  were  proposed.  And  pl^ikis 
might  be  proposed;  but  if  there  were  no 
in^viduals  there,  they  could  not  be  exe- 
cuted. I  should  apprehend  there  could 
have  been  no  difficulty  in  getting  a  plan, 
if  one  thousand  or  two  thousand  people 
attended;  but  there  would  have  been  a 
difficulty  in  forming  a  plan  for  so  small  a 
number  of  persons — nothing  could-  be 
decided  upon  for  them  to  do. 

Then,  as  to  his  not  calling  out  a  suffi- 
cient force,  some  of  the  wiinessos  say  that 
a  considerable  body  of  gentlemen,  about 

(a)  See  above,  p.  415. 
(6)  See  above,  p.  418. 


three  hundred,  assembled  at  the  Com* 
mercial  Booms.  But  if  the  mayor  had 
given  notice  to  all  the  persons  as  I  have 
stated,  he  was  not  bouna  to  give  notice  at 
the  Commercial  Booms.  Beasonable  notice 
had  been  given  before ;  he  might  suppose 
that  those  persons  had  attended  places  of 
worship,  and  we  have  no  distinct  evidence 
that  those  persons  would  have  gone ;  but 
they  had  probably  been  at  places  of  wor- 
ship,  and  if  they  had  been  inclined  to  as- 
semble, they  would  have  gone  to  the 
Guildhall  of  their  own  accord. 

Gentlemen,  there  was  also  a  general 
indisposition  in  the  people,  which  appears 
from  the  evidence  on  the  part  of  the  pro- 
secution and  also  much  more  from  that  on 
the  part  of  the  defendant.  There  was  a 
considerable  apathy  in  the  town,  both  on 
the  part  of  the  people  and  the  magistrates 
too  ;  but  there  was  great  indisposition  to 
act,  to  suppress  the  riot ;  and  how  do  we 
know  what  would  have  become  of  them  P 
You  have  no  reason  to  suppose  that  they 
would  act  differently  from  those  who 
assembled  at  the  Guildhall:  the  mayor 
issued  proper  warning,  and  I  do  not 
know  that  ne  was  bound  to  go  to  them ; 
it  is  for  you  to  consider,  whether  those 
persons  aid  not  know  that  they  were  to 
assemble  at  the  Guildhall. 

Then,  gentlemen,  another  thing  said 
is,  that  the  mayor  ought  to  have  called 
out  the  Chelsea  pensioners,  of  whom  there 
was  a  considerable  number,  (a)  Major 
Machworth  says  two  days  before  he  advised 
him  to  call  them  out ;  and  it  appears  that 
upon  some  former  occasion  they  had  been 
called  out.  With  regard  to  that,  I  appre- 
hend that  the  mayor  was  not  bound  to  call 
upon  the  Chelsea  pensioners  any  more 
than  the  King's  subjects  in  general.  It  is 
for  you  to  consider  whether  the  mayor 
neglected  what  the  law  required  of  him, 
and  not  whether,  in  going  beyond  the  line 
of  his  duty,  he  might  not  have  done  some- 
thing else.  He  is  charged  with  not  calling 
upon  the  King's  subjects  in  the  way  the 
law  requires;  and  he  was  not  bound  to  call 
upon  the  Chelsea  pensioners  any  more 
than  any  other  of  the  King's  subjects.  He 
was  not  bound  to  send  round  to  the 
Chelsea  pensioners ;  but  the  answer  he 
^ve  was,  that  there  would  not  be  time  for 
it.  I  think  it  appears  upon  the  evidence 
that  upon  some  former  occasion  they  bad 
been  used,  but  that  a  good  deal  of  time 
would  be  requisite  for  t^at  purpose.  The 
question  is,  whether  the  mayor  did  use 
his  endeavours  to  get  an  adequate  force 
on  the  Sunday,  ^e  Chelsea  pensioners 
were  not  contemplated  then,  but  they 
were  suggested  to  be  called  out  on  the 
Saturday  morning.    If  the  mayor  supposed 


(a)  See  above,  p.  167. 
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he  had  a  Bofficient  foroe  of  three  hundred 
men,  perhaps,  he  was  not  bound  to  sup- 
pose there  would  be  any  occasion  for  a 
greater  body.  He  sa^s,  there  is  no  reason 
to  contemplate  any  not  beyond  the  Satur- 
day ;  and  the  calling  in  this  force,  could 
omy  apply  to  the  Saturday,  and  they  were 
recommended  for  that  occasion.  It  ap- 
pears on  the  Sunday,  at  the  Guildhall, 
Beyeral  pensioners  did  attend.  They  had 
been  induced  to  go,  but  there  was  not  a 
sufficient  force  to  afford  any  assistance. 
It  appears  about  as  many  as  twenty  came. 
Bat  twenty  was  not  a  sufficient  force ;  and 
the  question  is,  whether  the  mayor  did 
make  all  the  use  he  could  of  the  force  in 
hlB  power  ? 

Now,  gentlemen,  it  certainly  appears, 
^th  regard  to  making  use  of  all  the  force 
that  came,  and  making  the  best  use  of  it, 
from  all  the  eyidence  in  the  case,  that 
there  was  no  disposition  to  assist  the 
mayor.  In  one  respect,  there  was  a  feel- 
ing arising  out  of  the  act  of  Sir  GharUe 
Wetherell  coming  into  the  town,  and  that 
was  one  cause  of  the  indisposition.  An- 
other cause  appears  to  haye  been  a  dislike 
to  the  corporation,  (a)  And  then,  besides 
this  indisposition  to  serye  the  mayor,  eyen 
those  who  did  come,  many  of  them  left 
the  place ;  because  you  find  on  the  Satur- 
day night  seyeral  of  the  special  constables 
went  away,  and  also  one  of  the  parties 
that  went  to  palace.  It  appears  that  the 
regular  special  cod  stables  were  not  there  ; 
and  you  will  haye  to  consider  whether 
there  was  not  an  indisposition  on  the  part 
of  those  who  did  actually  serye,  not  only 
among  those  who  assembled  at  the  Guild- 
haU,  but  those  who  did  actually  serye,  to 
stick  by  what  they  had  undertaken  to  do. 
Yon  find  that  the  special  constables  went 
away  on  the  Saturday  night,  and  idso  on 
going  to  the  Bishop's  Palace.  Then,  I 
may  adyert  to  the  calling  out  the  special 
constables  on  the  Mon&y  morning.  It 
appears  that  many  of  those  who  then  acted 
as  special  constables  were  persons  who 
had  been  rioting  the  day  before.  Therefore, 
that  shows  what  the  disposition  of  the 
people  was,  and  how  far  yon  could  haye 
relied  upon  them  if  they  had  been  there 
at  the  time;  and  it  is  in  eyidence,  cer- 
tainly, that  many  of  those  special  consta- 
bles were  armed  with  weapons,  half- 
swords,  and  half-kniyes,  and  they  wers 
seen  acting  with  the  rioters.  (&)  You  haye, 
therefore,  to  consider  how  far  there  was  a 
general  disposition  on  the  part  of  the  people 
to  act  with  the  mayor  in  suppressing  the 
riots. 

Gentlemen,  it  appears  also  that  two 
himdred   persons   were    offered   by    Mr. 


(a)  See  aboye,  p.  118n. 
(6)  See  aboye,  p.  488. 


Edgeworth^  the  Catholic  prie8t.(a)  Some 
remark  was  made  whether  they  were 
likely  to  get  drunk  or  be  steady.  The 
answer  to  that  is,  that  that  was  not  until 
the  Monday  morning  ;  and  you  are  to  con- 
sider what  was  done  on  the  Sunday. 
Those  two  hundred  men  were  not  offered 
till  the  Monday  morning.  Now,  gentle- 
men, on  the  Monday  a  much  greater  ciyil 
force  was  organised.  I  think  it  appears 
that  the  sheriff  had  returned  between  two 
thousand  seyen  hundred  and  two  thousand 
eight  himdred  men,  and  on  the  Monday 
you  will  see  what  a  different  state  of 
things  had  taken  place.  The  military  had 
arriyed,  and  not  only  the  military  then  in 
the  town,  but  an  additional  military  force 
from  Gloucester.  On  the  Monday  also, 
the  inhabitants  were  impressed  with  diffe* 
rent  feelings,  because  many  priyate  houses 
had  been  burnt  on  the  Sunday  night ;  and 
on  Monday  morning  it  would  naturally 
suggest  itself  to  the  inhabitants  at  large 
that,  unless  they  were  stopped,  there 
would  be  an  end  to  all  kind  of  peace  in 
the  city,  and  the  mob  would  haye  the 
town  in  their  power,  and  that  nobody 
possessing  property  would  be  safe.  Be- 
sides which,  on  the  Monday  morning, 
seyeral  of  the  Political  Union  came  for- 
ward, who,  it  appears  by  the  eyidence, 
had  a  considerable  number  of  men.(&)  One 
of  the  witnesses  said  there  were  three  or 
four  thousand  assembled,  which  was  added 
to  the  ciyil  force;  and  from  all  those 
causes  there  was  a  sufficient  force  to  put 
down  the  riots  and  disperse  the  mob. 

Now,  gentlemen,  you  obserye  also  that 
on  the  Saturday  night  mention  was  made 
of  calling  out  the  posse  comitatiM,  Mr. 
BeT^euDt  Ludlow  mentioned  it,  but  not  to 
the  mayor ;  therefore,  the  mayor  was  not 
liable  for  that.  Howeyer,  gentlemen,  it 
was  not  acted  upon  that  night.  It  was 
acted  upon  on  Sunday  night,  and  eyery 
exertion  was  made,  precepts  were  issuea, 
and  summonses  were  sent.  But  the  mere 
arrangement  of  issuing  those  precepts 
took  tour  or  fiye  hours ;  and,  therefore, 
the  jpoase  comiiatus  could  not  be  called  out 
in  a  moment.  Besides  which,  gentlemen, 
though  the  jposse  comitcUue  may  be  called 
out  by  a  justice,  it  is  generally  done  by 
the  sheriff;  but  it  may  be  done  by  the 
justice.(c)  The  under-sheriff  says  that  no 
such  thing  oyer  took  place  in  Bristol  to 
his  knowledge,  and  he  neyer  knew  of  it 
anywhere  else.  Therefore,  it  would  be  too 
much  to  impute  a  neglect  of  duty  to  the 
mayor  in  that  respect,  because  he  did  not 
ciJl  out  the  posse  comiiatus,  which  could 
not  be  done  witiiout  great  delay ;  besides 
which,  the  calling  out  of  the  posse  oorwir 


(a)  See  aboye,  p.  188. 

(6)  See  aboye,  pp.  850,  851. 

(c)  Reg.  T.  Fiscffi/,  9  G.  &  P.  p.  105. 
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tatus  is  only  giving  notice.    All  the  King's  '  ever.    And  with  regard  to  the  other  men, 
Buhjects  are  bonnd  to  attend  the  notice  of   yon  are  to  consider  whether  the  mayor 


the  magistrates,  as  well  as  they  are  bound 
to  attend  upon  thej}08te  comitatug.  There- 
fore, this  waraing  given  by  tbe  mayor 
was  doin^  the  same  thing  as  raising  the 
posse  comttcUus;  only  you  do  not  go  through 
the  formality  of  the  precept  being  mMe 
out.  What  ho  did  was  the  same  thing  as 
raising  the  jx>08e  comitcUius  by  tbe  delivering 
of  public  notices  at  the  places  of  worship 
on  Sunday  morning. 

Now,  gentlemen,  these  appear  to  be  the 
general  causes  of  complaint.  Firat,  that 
of  his  not  organising  together  a  sufficient 
force;  and  next,  not  making  use  of  the 
forces  that  did  attend.  Then,  gentlemen,  it 
is  also  further  alleged  against  him  that  he 
did  not  keep  a  sufficient  military  force  and 
a  sufficient  civil  force  of  resolute  people  to 


had  a  sufficient  force,  and  whether  tbe 
Bridewell  could  be  defended.  You  have 
had  it  stated  that  both  as  to  the  Bridewell 
and  the  gaol,  a  few  resolute  men  might 
have  defended  it.  (a)  However,  upon  these 
occasions,  you  are  to  consider  wnether  it 
IS  not  merely  the  few  doing  the  act,  but 
whether  they  will  be  assisted  by  other 
persons  all  around  them.  The  question 
IS,  whether  they  would  have  joined  the 
people,  if  a  resolute  attack  had  been  made 
upon  them  P  Where  had  the  mayor  any- 
resolute  men  to  make  that  attack,  if 
twenty  or  thirty  resolute  men  could  have 
quelled  the  mob  in  those  places  ?  But 
tnis  number  of   resolute  men  were  not 


such  men  as  attended  the  mayor;  cer- 
tainly, upon  this  occasion,  the  persons  who 
act  together  as  occasion  might  require.  I  <  attended  as  special  constables  went  away 
do  not  know  that  that  is  any  part  of  the  night  beiore.  Where  should  he  find 
the  duty  of  a  justice ;  he  is  to  suppress  |  those  resolute  men  P  Aud  unless  they  were 
riots ;  but  as  to  keeping  a  sufficient  force  i  persons  used  to  this  kind  of  conflict,  they 
to  act  as  occasion  might  require,  it  is  no  would  be  of  no  use.  Resolute  men  of  this 
part  of  his  duty.  That  is  an  important  |  kind  are  not  so  easy  to  be  found,  resolute 
part  of  the  duty  of  a  military  man  ;  but  it  men,  men  such  as  would  overpower  a 
IS  not  the  duty  of  a  justice  of  the  peace.  I  greater  number  than  their  own  hodj ;  if 
Is  it  usual  to  have  riots  going  on  atdiffe-  I  it  is  only  ten  opposed  to  ten,  or  twenty 


rent  places  at  the  same  timeP  Can  a 
man  be  reasonably  expected  to  know  what 
ought  to  be  done  upon  every  occasion 
which  might  arise  P  Besides  which,  it 
appears  that  he  bad  not  a  sufficient  force 


opposed  to  twenty,  nothing  is  gained. 
These  resolute  men  are  to  go  and  risk 
their  lives ;  and  yon  arc  to  consider,  first, 
whether  these  resolute  men  spoken  of 
would  have  been  sufficient^  to  pi*otect  the 


to  keep,  so  that  he  could  not  spare  any;  \  places  attacked;   and,  if  so,  whether  the 


and  when  a  man  is  called  upon  to  act 
with  a  corps  of  reserve,  it  seems  to  imply 
that  he  has  a  sufficient  force  to  allow  of  a 
corps  of  reserve  to  be  taken  out.  These 
are  matters  for  your  consideration. 

Then,  gentlemen,  we  come  to  the  specific 
charge,  that  he  did  not  protect  the  Bride- 
well. The  general  answer  is,  that  he  had 
no  adequate  force  for  it ;  he  had  no  mili- 
tary,  for  the  14th  Dragoons  had  been  sent 
out  of  the  town,  although,  according  to 
the  evidence  of  Mr.  Fishert{a)  there  was 
no  occasion  to  send  them  out  on  the 
ground  of  being  tired,  because  the  men 
and  horses  were  in  a  state  to  do  their 
duty.  The  other  reason  is,  that  the  mob 
were  too  powerful  for  them.    As  to  the 


mayor  had  any  of  those  whom  he  could 
have  got  to  i;o  there. 

Then,  as  to  not  protecting  the  Gaol,  there 
is  the  same  answer.  Gentlemen,  with  re- 
gard to  the  attack  upon  the  Bridewell,  that 
was  made  when  the  mayor  was  gone  to  the 
** White  Lion"  to  repose. (6)  ft  does  not 
appear  be  had  any  notice  of  the  attack,  and 
that  consequently,  whatever  might  be  the 
case  as  to  any  other  magistrate  who  might 
be  called  upon  to  send  a  sufficient  force  there, 
it  is  no  default  of  the  mayor  in  not  send- 
ing a  sufficient  force  tx)  protect  it.  With 
regard  to  the  mayor  going  to  the  **  White 
Lion,"  I  may  observe  here — I  should  have 
noticed  it  afterwards — that  ho  was  advised 
to  go  there.    It  appears  that  the  mayor 


mob  being  the  occasion  of  sending  the    haa  been  up  all  night ;  he  had  not  gone 


troops  away,  I  do  not  know  what  to  say  to 
it ;  but,  whether  efficient  or  not  efficient, 
they  were  sent  away.  It  was  said  by  Colonel 
Brereton  as  to  the  other  soldiers  that 
they  were  tired,  so  that  they  were  not 


to  bed  on  the  Saturday  night,  and  he  had 
had  no  food.  He  was  seen  to  eat  nono  by 
the  persons  with  him,  who  MouJd  have 
seen  it  if  he  had  taken  any ;  he  was  ad- 
vised by  several  of  1  he  magistrates  to  go 


allowed  to  act.  Consequently,  this  military  i  to  the'**  White  Lion,'*  which  is  in  the 
force,  sent  for  the  protection  of  the  town,  i  same  street  with  the  Guildhall,  and  there- 
were  withdrawn,  and  the  place  was  left  |  fore,  when  he  was  there  he  was  within 

without  any  protection.    Part  were  actu-     ""     "' •     — v  v   ,.i 

ally  sent  away,  and  tho  others  not  em- 
ployed ;  there  whs  no  military  force  what- 


(a)  See  aboye,  p.  434. 


call.    His  going  there  was  only  like  going 
to  another  room  in  tho  house  to  take  some 

(a)  See  above,  pp.  61,  107. 
I  (6)  See  above,  p.  363. 
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repose  Tand  he  was  foand,  when  sent  for, 
ready  to  come  immediately.  He  was  ehay- 
ing  himself,  and  the  room  did  not  appear 
as  if  the  bed  had  been  lain  on.  It  is  for 
von  to  consider  whether  the  major  was 
not  justified  in  taking  a  little  repose,  even 
if  he  had  taken  more  than  he  did.  He 
had  been  np  all  night,  and  was  there  an 
hoar  or  an  honr  and  a  half;  and  there 
was  a  sufficient  nximber  oK  magistrates  at 
the  Ghiildhall  to  give  any  orders  to  the 
military  or  any  civil  power.  It  is  for  yon 
to  consider  whether  there  was  any  harm  in 
a  man  going  there  to  take  a  little  repose, 
when  it  was  only  at  a  very  short  distance 
from  the  Guildhall,  when  he  was  within 
call,  and  when  he  was  called  he  came 
almost  immediately. 

Now,  gentlemen,  as  to  not  protecting  the 
Gaol,  the  same  answer  is  given,  and  yon 
haye  to  take  into  consideration  whether  the 
same  answer  justifies  the  mayor, that  he  had 
no  adequate  force  of  resolute  men  to  soud. 
It  appears  that  two  of  the  magistrates 
did  go  out  with  some  persons,  but  their 
force  was  not  adequate ;  they  could  do 
nothing;  and  they  came  back  again.  Then, 
as  to  the  toll-house  and  dock-gates,  you 
will  have  to  consider  whether  the  same 
answer  applies  there.  It  has  been  said 
as  to  the  Gaol,  that  the  communication 
between  the  Gaol  and  the  rest  of  the  city 
might  have  been  cut  off  .(a)  I  do  not  know 
whether  it  might  or  might  not,  but  that 
would  haye  been  the  act  of  a  military  man 
in  destroying  a  bridge  to  cut  ofi*  the  com- 
munication ;  you  could  not  have  expected 
it  from  a  civil  officer  who  might  never 
have  heard  of  cutting  ofi*  a  communication 
in  that  way  in  his  life.  It  is  what  a  mili- 
tary officer  should  have  done,  and  not  a 
civil  officer ;  bat  is  it  to  be  expected  that 
the  mayor  should  destroy  the  drawbridge 
or  draw  it  up  P  It  is  cutting  oft'  the  com- 
munication with  the  rest  of  the  town,  and 
if  that  was  cut  ofi*  the  mob  could  have 
had  no  resistance  from  that  part  of  the 
town,  and  you  woald  have  to  considei* 
whether  that  was  a  prudent  thing.  It 
might  have  been  a  prudent  thing  in  the 
opinion  of  a  military  man;  but  the  question 
is,  whether  it  is  a  thing  naturally  to  occur 
to  a  man  in  a  civil  situation,  a  justice  of 
the  peace,  it  being  a  thing  relating  to 
military  tactics.  Lawford*s  Gat«  is  out  of 
the  jurisdiction  of  the  city ;  and  is  not  to 
be  taken  into  consideration  against  the 
mayor. 

Gentlemen,  the  next  charge  is  for  not 
going  and  protecting  the  Bishop's  Palace. 
It  appears  that  the  Palace  was  attacked  by 
the  mob,  and  that  some  of  the  3rd  Dragoons 
were  about  it  at  the  time  to  protect  it, 
and  that  some  of  the  mob  were  taken,  as 


(a)  See  above,  p.  492. 


it  is  said,  into  custody.  Alderman  Complin 
went  with  several  more  to  render  his 
assistance,  but  before  he  got  there,  there 
was  a  party  of  three  or  four  who  had  got 
into  the  Bishop's  Palace,  where  they  had 
secured  some  of  the  prisoners  and  put  out 
the  fire  which  had  been  lighted.  Besides 
Alderman  Complin,  it  appears  that  the 
mayor  also  with  a  party  went  there.  Mr. 
Alderman  Camplin  appears  to  have  gone 
first.  This  is  a  charge  against  the  mayor, 
and  some  of  the  witnesses  say  that  they 
heard  the  mayor  propose  to  go,  and 
attempt  to  go,  and  actually  turned  back. 
So  far  that  act  is  a  charge  of  persona, 
cowardice — ^that  he  ofi*ered  to  go,  and  did 
not  got,  but  slunk  back.  Those  gentlemen 
could  not  have  seen  the  whole  of  the  trans- 
action. They  might  see  him  attempt  to  go 
and  go  back ;  but  it  is  upon  the  evidence 
of  Mr.  Seijeant  Ludlow  (a)  that  he  did  go 
back,  but  that  he  was  not  away  above  a 
minute,  and  that  he  then  repaired  to  the 
Palace,  though  he  did  not  quite  get  to  the 
spot.  There  was  no  want  of  personal 
courage,  because  he  did  go  with  a  law 
officer  of  the  corporation  and  a  great 
many  other  persons  to  the  spot.  Then, 
gentlemen,  when  they  got  there  the  mob 
were  drawn  ofi*;  the  soldiers  had  surrounded 
I  them,  and  the  mayor  was  desired  to  go  to 
the  recruiting  office,  where  he  might  see 
that  they  had  surrounded  them.  All  at 
once  the  soldiers  retired,  for  what  reason 
we  do  not  know,  and  we  have  no  account 
of  it.  But  when  these  prisoners  were 
secured  the  soldiers  left,  and  the  mob  came 
in  very  great  bodies;  and  in  fact  while 
the  soldiers  were  there  you  have  it  in 
evidence  what  the  conduct  of  the  soldiers 
was,  that  they  prevented  the  Bishop's 
servants  securing  the  plunderers  and  the 
property,  and  that  they  protected  the  mob 
to  a  certain  degree,  if  not  co-operating 
with  them,  at  least  doing  that  which 
amounted  to  a  protection  to  them.  You 
see  what  the  conduct  of  the  soldiers  was. 
They  not  only  withdrew,  but  you  have 
heard  described  what  their  conduct  was 
to  the  persons  assisting  in  the  protection 
of  the  Palace.  Then  the  soldiers  were 
withdrawn ;  and  it  appears  that  the  mob 
came  up  in  very  great  force,  that  they 
soon  afterwards  demolished  the  palace, 
that  they  set  fire  to  it,  the  ^e  having  been 
before  extinguished,  and  the  Palace  was 
destroyed.  The  small  force  that  had  gone 
with  Mr.  Alderman  Camplin  and  the 
mayor  were  perfectly  inadequate  to  protect 
the  palace.  Many  of  the  party  deserted 
them  and  went  away,  and  it  is  for  you  to 
say,  whether  you  can  impute  any  mis- 
conduct to  the  mayor  in  that  respect,  in 
not  protecting  the  palace. 

(o)  See  obove,  p.  394. 
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Nov  then,  gentlemen,  another  oharge 
against  the  mayor  is,  that  he  knowing  that 
the  Dodington  troop  of  horse  were  expected 
and  having  notice  of  it,  a  messenger  hav- 
ing heen  sent  to  Captain  Codringion,  the 
mayor  was  in  such  a  situation  that  he  coald 
not  receive  them.  Now,  gentlemen,  upon 
the  arrival  uf  C£q)tain  G^ingion's  troop, 
it  was  to  be  expected  to  be  placed  m 
qnarters,  and  a  place  was  fonnd  accord- 
ingly— Fisher's  Kepository. 

[The  learned  judge  stated  the  effect  of 
the  evidence,  (a)] 

It  appears  that  Captain  Oodrington, 
upon  gomg  np  there,  was  told  they  had 
no  accommodation  for  a  horse,  mnch  less 
for  a  troop,  and  that  Captain  Codrington, 
finding  there  was  no  accommodation, 
went  away.(2))  I  should  doubt  whether 
that  person,  whoever  he  was,  was  stationed 
to  give  that  information  to  Captain  Cod' 
rinaton.  Probably  he  was  some  person  who 
wisned  the  troop  not  to  act.  However  it 
was  most  extraordicary,  for  the  stable  was 
in  a  state  of  preparation  to  receive  the 
military,  and  it  is  inconsistent  that  a  per- 
son shoald  be  stationed  there  to  tell  them 
they  could  not  be  received.  He  must  have 
spoken  without  any  knowledge  upon  the 
subject,  or  from  not  wishing  to  have  them 
there.  But  it  so  happened  that  Captain 
Codrvnpton  left  the  city,  and  he  retired 
four  miles  out  of  the  town,  and  no  efficient 
assistance  could  be  had  &om  him.  Was 
that  the  fault  of  the  mayor  P  That  is  the 
point  you  are  inquiring  into. 

Then,  gentlemen,  another  charge  upon 
the  mayor  is,  that  upon  being  required  to 
ride  along  with  Major  JBechwith,  he  did 
not  do  so.  G-entlemen,  in  my  opinion  he 
was  not  bound  to  do  so  in  point  of  law. 
I  do  not  apprehend  that  a  justice  of  the 
peace  is  bound  to  ride  along  and  charge 
with  the  military.  I  think  he  was  not 
bound  to  do  so.  A  military  officer  may  act 
without  authority  of  the  magistrate  if  he 
chooses  to  take  the  responsibility ;  but 
though  tl^t  is  the  strict  law,  there  are 
few  military  men  who  will  take  upon 
themselves  to  act  without  a  magistrate, 
except  on  the  most  pressing  occasion, 
where  it  is  likely  to  be  attended  with  a 
great  deal  of  destruction  of  life.  A  man, 
generally  speaking,  does  not  like  to  do  it 
wil^out  the  authority  of  a  magistrate, 
though  the  authority  need  not  be  given 
by  his  presence.  The  mayor  did  give  his 
authority  to  act — ^the  order  has  been  given 
in  evidence — ^he  requested  Colonel  Brereton 
to  do  what  was  necessary  to  preserve  the 
peace.  I  should  say,  in  point  of  law,  a 
magistrate  is  not  bound  to  ride  with  the 
soldiers,  and  more  particularly  upon  this 


(a)  See  above,  pp.  878,  418. 
(6)  See  above,  p.  257. 


occasion,  where  the  presence  of  fiie  mayor 
might  be  required  to  givo  general  direc- 
tions. If  he  made  one  charge,  he  must 
make  as  many  other  charges  as  the  sol- 
diers make.  It  is  not  in  evidence  that  the 
mayor  was  able  to  ride.  There  is  a  surmise 
that  he  had  been  seen  on  horseback ;  bat 
he  was  not  a  gentleman  in  the  habit  of 
riding.  I  am  not  certain  whether  some 
one  person  did  not  see  him  on  horseback. 
But  it  is  not  only  necessary  to  ride,  if  yoa 
make  a  charge,  but  you  must  'ride  as  sol- 
diers do.  If  you  do  not  ride  in  a  military 
manner,  the  probability  is  you  would  soon 
be  unhorsed,  and  do  more  harm  than 
good.  And  more  than  that,  if  a  man  was 
to  appear  in  a  plain  dress,  heading  the 
military,  if  the  mob  were  disposed  to  re- 
sist, the  mob  would  select  him  out  to  de- 
stroy him ;  and  I  do  not  apprehend  it  is 
any  part  of  the  duty  of  a  person  who  gives 
general  directions  to  expose  himself  to  all 
kinds  of  personal  danger.  It  is  the  case 
with  generals  in  the  army;  they  do  not 
consider  it  necessary  to  expose  themselves 
to  personal  danger.  If  his  troops  are  de- 
feated, a  general  officer  may  think  it  ne- 
cessary for  him  to  lead  them  on.  He  may 
go  and  lead  them,  as  being  the  first  man. 
But  in  the  general  conduct  of  military 
mancBuvres,  it  is  not  the  practice  for  a 
general  officer  to  expose  himself  in  the 
front  of  the  charge.  I  can  see  no  reaBozi 
why  a  magistrate  should  do  it.  I  caa 
conceive  of  a  case  where  it  might  be  pra- 
dent  for  a  magistrate  to  do  it,  where  there 
was  any  likdLihood  of  the  military  not 
succeeding  for  want  of  a  magistrate.  But 
upon  this  occasion  it  was  not  necessary. 
The  mob  was  pretty  well  subdued.  They 
hadbeen  subdued  by  the  charge  of  the  8rd 
Dragoon  Gruards,  and  in  five  or  six  hours 
afterwards  by  the  14th  Light  Dragoons, 
who  had  been  sent  for,  when  Migor  Ifoe^ 
worth  charged  with  them.  Colonel  Brereton 
refusing  to  do  so.  Therefore  there  were 
two  charges  before  Major  Beckwith  came 
in ;  the  mob  was  almost  defeated ;  and  it 
was  only  necessary  for  the  finaJ  comple- 
tion that  the  streets  should  be  cleared. 
It  was  not  necessary,  therefore,  for  a 
magistrate  to  charge  with  them. 

Then,  gentlemen,  the  next  ground  of 
charge  ia,  that  he  did  not  attend  to  the 
fire-arms  in  the  town.  The  evidence  given 
is,  that  fire-arms  were  mentioned ;  but  it 
would  rather  appear,  from  the  answer  of 
the  ma^strates,  that  attention  had  not 
been  paid  to  the  preparing  of  fire-arms. 
Alderman  Daniel  is  supposed  to  have  said 
that  the  best  thing  to  be  done  with  the 
fire-arms  would  be  to  throw  them  into  the 
Float.(a)  But  the  question  is,  whether  it  waa 
a  prudent  conceaunent  for  the  magistrateB 


(a)  See  above,  p.  263. 
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ndt  to  say  what  had  been  done  with  them. 
On  the  Sanday  morning  you  find  that  ap- 
plications had  been  made  to  the  gonsmiths 
to  collect  arms.  The  magistrates  had  done 
that.  They  had  not  neglected  it,  and  it 
was  not  prudent  that  the  public  should 
know  what  the  magistrates  had  done  with 
the  arms.  An  attack  might  have  been 
made  upon  them,  and  it  was  very  right 
and  proper  what  they  did.  They  had  done 
all  that  they  could  to  secure  a  good  many. 
What  they  did  with  the  rest  is  not  in  evi- 
dence. Besides,  I  am  not  aware  that  it  is 
ttie  duty  of  a  magistrate,  or  that  he  would 
be  liable  to  a  criminal  information,  if  he 
did  not  go  to  the  gunsmiths.  All  he  can 
do  is,  as  I  said  before,  to  give  that  reason- 
able warning  to  the  people  to  come  for- 
ward, and,  as  I  told  you  before,  he  was 
not  bound  to  put  fire-arms  into  their 
hands.  If  he  nad  them,  and  could  not 
use  them,  he  could  only  keep  them  from 
the  hands  of  the  mob ;  but  whatever  is 
the  duty  of  a  magistrate  in  that  way,  the 
neglect  to  do  it  will  not  amount  to  a  cri- 
minal neglect.  A  prudent  man  might  do 
it,  but  you  are  not  to  consider  that ;  you 
are  tiO  consider  whether  there  has  been  an 
infraction  of  the  law  upon  this  occasion. 
Then,  gentlemen,  anotner  thing  is,  his 
neglect  in  not  keeping  a  disposable  force. 
As  I  mentioned  to  you  before,  he  had  not 
a  sufficient  number  to  allow  of  his  keeping 
a  disposable  force ;  and  though  it  may  be 
the  duty  of  a  military  officer,  it  is  not  that 
of  a  magistrate,  and  unless  you  find  he  is 
guilty  of  wilful  default,  which  he  is  not 
here,  you  cannot  find  him  guilty  upon  this 
charge. 

Then,  gentlemen,  the  next  thing  for 
your  consideration  is  that  of  the  personal 
conduct  of  the  mayor.  I  have  before  dis- 
posed of  his  going  upstairs  on  the  Satur- 
day eyening.  He  went  up  because  the 
stones  were  throwing  in,  and  they  were 
obliged  to  barricade  the  lower  windo?rs 
with  beds,  and  he  had  a  better  opportunity 
of  seeing  upstairs  what  the  mob  were 
doing.  Then,  gentlemen,  the  next  thing 
is,  he  left  the  Mansion  House  on  the  Sun- 
day. Gentlemen,  with  regard  to  that,  it 
is  proved  he  did  leave  it  on  the  Sunday ; 
but  you  have  it  given  in  the  testimony  of 
Major  Mackworth  that  his  life  was  in 
danger  upon  that  occasion. (a)  The  mayor 
said, "  I  am  unwilling  to  do  it."  The  mayor 
seems  to  have  had  that  kind  of  feeling  in  not 
leaving  the  Mansion  House  that  the  cap- 
tain of  a  ship  has  when  his  ship  has  been 
wrecked ;  he  is  the  last  man  to  leave  the 
ship.  On  this  occasion  the  major  said, 
"  I  am  unwilling  to  do  it."  M^ior  Jfocfe- 
foorik  said,  "  As  a  military  man,  1  tell  you 
it  is  your  duty  to  do  it ;  you  ought  to  do 

(a)  See  above,  p.  406^ 


it."  And,  being  told  by  him  what  he  would 
have  done,  he  very  properly  did  it;  and  bv 
that  time  the  mob  had  collected  in  such 
force  that  he  was  obliged  to  get  out  at  the 
back.  The  particular  details  have  been 
proved  how  he  got  out.  The  witnesses 
for  Lhe  prosecution  endeavour  to  give  a 
ludicrous  account  of  it — ^that  he  was  seen 
in  the  larder,  and  that  the  women  helped 
hiTn  up.  That  is  contradicted  oh  the  other 
side.  Major  Mackworth  was  with  him, 
and  helped  him  up,  and  he  says  there  was 
no  woman  there.(a)  That  is  another  thing 
which  would  be  material,  if  it  was  a 
balance  of  testimony,  whether  you  believe 
the  account  given  by  the  witnesses  for  the 
prosecution  or  for  the  defendant.  But  the 
thing  is  wholly  immaterial.  There  is  some 
ridicule  attempted  to  be  cast  upon  him  by 
saying  that  he  was  in  the  larder  and  water- 
closet.  The  mayor  was  to  get  away  in  the 
best  way  he  could.  Suppose  he  escaped 
by  those  means ;  there  is  nothing  in  that. 
I  do  not  think  you  have  at  all  to  consider 
the  balance  of  testimony ;  he  was  bound 
to  get  away  the  best  way  he  could.  The 
next  charge  is,  is  going  to  the  **  White 
Lion."(&)  I  have  remarked  upon  that, 
that  he  went  only  to  a  place  in  the  same 
street,  where  he  was  within  call,  and  being 
called,  he  came  immediately  afterwards. 
That  forms  the  part  as  to  the  "  White 
Lion." 

llien  there  is  another  thing — that  there 
appeared  to  be  a  concealment,  a  want  of 
personal  courage,  and  a  disposition  to 
endeavour  to  escape  in  some  underhand 
way,  when  he  inquired  about  the  means  of 
escape  from  the  recruiting  office*  Now, 
the  two  sergeantH(c)  would  endeavour  to 
make  it  appear  that  he  asked  to  be  put  in 
a  particulsu*  situation,  to  have  notice  of 
the  approach  of  the  mob,  and  the  best 
way  of  getting  out,  as  if  he  was  desirous 
of  learning  what  would  be  the  best  means 
of  escape  from  the  recruiting  office.  I  do 
not  think  it  material  to  go  into  the  balance 
of  testimony  here  any  further  than  I  may 
sa^r  this — ^that  he  appears  to  have  been 
twice  at  the  recruiting  office.  At  the  first 
time,  there  was  no  danger  apprehended; 
the  mob  were  not  at  aU  near ;  and  they 
might  as  well  have  walked  out  of  the 
recruiting  office  at  that  time,  as  that  day 
week  before.  No  danger  was  to  be  appre- 
hended, and  if  no  danger  was  to  be  appre- 
hended, is  it  likely  he  would  make  inquiry 
as  to  how  he  could  escape  P  So  that  there 
can  be  no  kind  of  question  upon  that,  and 
there  must  have  been  some  misunder- 
standinff  on  the  part  of  the  soldiers.  That 
will  be  for  you  to  consider,  and  if  you  find 

(a)  See  above,  p.  407. 
(6)  See  above,  p.  863. 
(c)  Platts  and  Dinidge.    See  above,  pp.  318. 
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there  was  no  neceseity  to  inquire  for  the 
means  of  escape,  you.  will  hardly  believe 
he  did.  As  to  his  being  there  a  second 
time,  there  was  then  some  danger,  and  he 
could  not  get  to  the  Council  House,  and 
he  might  then  be  considering  where  he  was 
to  go  to,  because  the  mob  was  in  the  rear  of 
the  rear  of  the  palace,  and  in  his  front,  if 
he  attempted  to  go  to  the  Council  House  ; 
and  therefore  it  was  very  natural.  But, 
as  to  his  asking  these  questions  of  the 
sergeants,  you  have  it  in  evidence  by  per- 
sons who  were  there  that  no  such  discus- 
sion took  place. (a)  But  the  whole  of  the 
time  of  his  being  at  the  recruiting  office 
the  second  time,  is  not  filled  up  by  the 
persons  who  accompanied  him.  Mr.  Ser- 
jeant Ludlow  went  away  upon  one  occasion, 
and  others  were  left  with  him ;  but  they 
do  not  fill  up  the  whole  of  the  time  spoken 
to  by  the  sergeants.  They  swear  that 
while  they  were  there  nothing  of  the  kind 
passed  as  is  related  by  them;. but  the 
time  is  not  quite  filled  up. 

Gentlemen,  such  a  conversation  might 
have  taken  place  as  is  alleged,  but  I  do  not 
know  that  tnere  is  anything  in  it.  Suppos- 
ing it  was  the  case  that  the  mayor  wished 
to  escape,  he  might  inquire  the  best  means ; 
he  mignt  not  wish  to  go  out  in  front  of  the 
reciuiting  office,  where  the  mob  was  in 
fall  force,  and  he  could  not  get  away  in 
the  other  direction.  Therefore  it  was  very 
natural  that  he  should  wish  to  escape,  and 
he  did  afterwards  make  his  escape,  and 
went  away  as  well  as  he  could.  Mr.  Ser- 
jeant Ludlow  went  away  first,  the  mayor 
was  left,  and  he  went  with  Mr.  Daniel. 
Now  then,  gentlemen,  there  is  another 
charge  about  his  going  with  Mr.  Dcmid, 
It  appears  he  stood  in  the  middle  of  Col- 
lege Green.  He  asked,  ''Is  there  anything 
more  I  can  doP*'  and  Mr.  Daniel  said, 
"Nothing  more.**  Mr,  Daniel  then  pro- 
posed to  take  him  to  Clifton.  You  observe 
that  the  mayor  had  no  habitation  of  his 
own  except  the  Mansion  House,  which  he 
could  not  go  to ;  and  where  was  he  to  go  P 
He  must  either  remain  lurking  about  the 
streets  all  night,  or  go  to  some  habitation. 

It  is  suggested  that  he  might  have  re- 
mained at  the  recruiting  office.  You  will 
consider  whether  it  would  have  been  pru- 
dent for  him  to  remain  there,  a  very  little 
distance  from  the  Palace,  and  where  it 
would  have  been  in  all  probability  soon 
discovered  that  the  mayor  was  there ;  and 
if  he  had  been  discovered  there,  you  can- 
not tell  the  consequences.  But  it  is  for 
you  to  consider  whether,  if  the  mayor  had 
1  emained  there,  he  would  have  been  found 
out.  Then,  he  says,  **  I  will  not  leave  the 
city ;  Clifton  is  out  of  the  bounds  of  the 
city,  and  I  will  not  go  there."    Then  Mr. 

(a)  See  above,  p.  866. 


Daniel  suggested  to  him,  **  My  partner 
lives  in  this  neighbourhood,  we  will  go 
there,"  and  he  remains  there  for  some 
time. (a)  The  mayor,  at  that  time,  is  anxious 
to  have  it  known  where  he  was,  and  a 
person  who  was  pas8ing,  whom  Mr.  Daniel 
did  not  know,  was  trusted  with  some 
letters  he  was  to  take  to  Mr.  Serjeant 
Ludlow,  and  one  of  the  sheriffs,  and 
several  persons,  to  say  where  he  was. 
The  mayor  said,  **  I  wish  them  to  know 
where  I  am."  Then,  upon  that  occasion, 
he  is  turned  out,  after  he  had  remained 
there  an  hour. 

[The  learned  judge  stated  the  effect  of 
the  evidence  as  to  what  passed  while  the 
mayor  was  at  Mr.  Fripp*s  house.(&)I 

It  appears  that  early  in  the  morning, 
between  two  and  three  o'clock,  a  person 
who  had  been  to  Queen  Square,  and 
saw  the  mob  to  be  very  much  roduced» 
thought  that  a  small  party  of  milit^y 
would  be  sufficient  to  quell  them.  Hje 
had  heard  that  the  mayor  wasi  at  Mr. 
Frijpp*8,  how  he  heard  it  we  do  not  know, 
but  it  is  clear  it  was  known  that  he  was 
there.  There  was  some  difficulty  in  gain- 
ing admittance  at  first,  but  he  was  ad- 
mitted ;  and  at  that  time  it  is  clear  it  was 
known  to  several  people.  Mr.  Serjeant 
Ludlow  knew  where  to  apply  about  the 
billets.  This  person,  Mr.  Goldneyt  knew 
where  to  apply  to  get  the  military ;  and, 
therefore,  it  was  Known  where  he  was. 
And  he  says  that  it  was  the  mayor's  sug- 
gestion, before  the  note  was  given  to  Mr. 
Uoldney,  that  it  should  bo  mentioned  where 
he  was  more  distinctly ;  but  Mr.  Fripp 
seemed  to  think,  as  it  had  been  mentioned 
in  the  former  note,  that  it  need  not  be 
mentioned  again.  Mr.  Goldney  took  the 
note  to  Captain  Warrington^  who  did  not 
act  upon  it  at  the  time.  Ultimately, 
Colonel  Brerefon  did  bring  the  troop  in, 
and  the  mob  were  dispersed.  Mr.  I^pp, 
it  appears,  upon  this  occasion  desired  Mr. 
Ooldney  not  to  say  where  the  mayor  was ; 
he  might  not  wish  it  to  be  known ;  but 
there  is  no  personal  concealment  on  the 
part  of  the  mayor. 

Then,  gentlemen,  there  is  some  contra- 
diction about  what  occurred  at  Mr.  Sheriff 
Laa'e.  The  servant(c)  there  says  he  knew 
the  mayor,  and  that  there  was  some  inti- 
mation given  by  Mr.  Daniel  that  he  was 
not  to  tell  where  the  mayor  was  goin^. 
Townsend  distinctly  swears  that  all  this 
passed.((2j  On  the  oiher  hand,Mr.  Daniel(e) 
says  that  it  did  not  pass,  or  he  should  have 
recollected  it.   He  says  it  could  not  have 

(a)  See  above,  p.  423. 
(6)  See  above,  p.  430. 
(c)  James  TownseDd. 
(rf)  See  above,  p.  126. 
(^e)  See  above,  p.  425. 
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passed,  beoanse,  at  the  time  he  left  Mr. 
oheiiff  Lam'9,  he  did  not  know  where  he 
was  going,  and  that  the  reason  he  did 
not  ffain  admittance  there  was  because 
Mr.  Sheriff  Lasei's  familj  had  gone  a¥raj, 
and  that  directions  had  been  left  with  the 
serrants  that  if  the  mob  attacked  the 
honse  they  were  to  throw  the  coping  stones 
down  from,  the  roof,  and  get  away  as  well 
as  they  could.  He  says  ne  did  not  know 
where  to  go  at  that  time,  and  that  it  was 
by  mere  fiance  that  Mr.  Fripp'9  house 
was  snffgested.  He  gives  that  reason  why 
it  conld  not  have  been  mentioned.  Gen- 
tlemen, that  is  denied.  I  do  not  think  it 
is  for  yon  to  consider  the  balance  of  testi* 
mony  between  Towmend  and  Mr.  Dcmid, 
becanse  there  is  no  donbt  that  Mr.  DawUl 
miffht  wish  it  to  be  concealed ;  whether  he 
did  or  not,  it  does  not  appear  that  the 
mayor  wished  it.  Howerer,  it  appears 
that  the  person  in  whose  honse  he  went 
wished  him  to  be  concealed,  and  that  Mr. 
Daniel  might  express  that  wish  to  Towns' 
^nd,  and  it  might  be  no  more  than  was 
proper.  He  might  be  afraid  of  its  being 
mown  to  more  than  the  proper  authorities. 
Mr.  Serjeant  Ludlow  Iniew  where  he  was, 
and  Mr.  OMney  knew  where  he  was ;  and 
it  is  for  you  to  say  whether  that  is  that 
sort  of  concealment  which  is  a  dereliction 
of^  duty  in  avoiding  places  where  persons 
might  have  communication  with  him.  It 
does  not  appear  that  there  is  any  other 
occasion  to  which  the  charge  can  applv. 

Then,  as  to  the  personal  coura^  oi  the 
mayor,  see  the  testimony  of  Major  Mack' 
worlh.{a)  He  says  he  never  saw  a  man  more 
cool  and  collected  in  his  life.  He  gives 
him  credit  for  being  perfectly  cool  and 
collected ;  though  the  stones  were  flying 
about  hhn,  he  was  the  person  most 
cool  and  collected  of  the  party ;  and  you 
have  it  from  the  other  witnesses  that  on 
the  Monday  he  is  perfectly  cool  and  col- 
lected, not  having  been  in  bed  two  nights. 
All  the  witnesses  speak  to  his  not  mani- 
festing any  want  of  personal  courage  or 
seeming  to  be  at  all  intimidated.  Gen- 
tlemen, he  was  placed  in  a  most  unfortu- 
nate situation  altogjether.  There  was  no 
military  to  act  for  him  ;  part  of  the  mili- 
tary had  been  sent  away,  and  part  refused 
to  act;  the  civil  force  only  attended  in 
small  numbers ;  and  in  the  situation  he 
was,  what  more  could  he  doP  It  ap- 
pears there  was  a  general  kind  of  feeling 
against  the  corporation  as  to  the  question 
about  Reform,  and  there  was  no  disposi- 
tion on  the  part  of  the  people  to  quell  the 
mob.  Now,  gentlemen,  it  is  made  a  cause 
of  complaint  that  when  the  people  went 
to  the  Guildhall  the  doors  were  closed, 
and  the  people  could  not  get  admittance. 

(a)  See  above,  p.  406. 


The  doors  would  be  very  properly  closed ; 
the  great  doors  are  not  opened  upon  any 
occasion  except  when  business  is  transact- 
ing, and  it  would  not  have  been  a  prudent 
thing  to  have  opened  them.  Bat  there 
were  persons  stationed  at  the  other  door, 
where  people  might  have  found  their  way 
in  to  the  magistrates.  Then  the  witnesses 
say  there  was  no  magistrate  to  be  found 
there.  The  magistrates  were  always  in  the 
building,  although  in  a  private  room, 
because  other  witnesses  saw  the  magis- 
trates there,  and  it  does  not  appear  that 
the  magistrates  were  xioncealmg  them- 
selves in  any  way;  they  seem  to  have 
come  down  upon  those  occasions  whenever 
required. 

Gentlemen,  I  have  omitted  to  state  to 
you  that  one  of  the  charges  is,  that  he 
did  not  do  his  utmost  in  endeavouring  to 
preserve  Queen  Square.  That  appeared 
to  be  a  hopeless  case.  The  mob  there  was 
infinitely  oeyond  what  it  was  in  any  of 
the  other  places,  the  Bridewell,  the  Gfaol, 
the  dock  gates,  or  the  Bishop's  Palace ; 
the  force  there  was  immense,  and,  accord- 
ing to  the  testimony  of  some  of  the  wit- 
nesses, it  would  have  required  a  very 
strong  militsry  force  to  quell  tiiem.  H!e 
could  not  get  there;  it  was  not  in  his 
power  to  get  there ;  he  was  between  two 
nres,  if  I  may  use  the  expression ;  the 
mob  prevented  his  getting  forward  in  that 
direction,  and  the  mob  in  the  Bishop's 
Palace  shut  him  out  the  other  way.  Be- 
sides that,  he  had  made  his  last  effort  in 
Sing  up  to  the  Bishop's  Palace ;  his  people 
d  left  him,  and  he  could  not  have  gone 
to  Queen  Square.  He  had  not  a  single 
man  at  that  time,  and  the  mob  was  so 
great  that  a  very  large  force  would  have 
been  necessary  to  have  suppressed  it. 
Certainly,  the  next  morning,  oy  two  or 
three  o'clock,  when  the.  people  were  tired 
of  burning,  Mr.  Chldney  went  to  find 
out  the  mayor  and  get  directions  for  the 
military ;  that  was  at  five  in  the  mominff . 
Now,  gentlemen,  I  have  made  a  remanc 
to  you  as  to  a  small  force  being  sufficient 
to  defeat  the  mob  on  this  occasion.  In 
the  first  place,  the  question  is,  whether 
the  mayor  could  have  had  such  a  force  P 
Those  men  must  have  been  extremely  re- 
solute men,  who  had  been  used  to  danger, 
and  would  face  danger,  because,  accorcung 
to  one  of  the  witnesses,  by  resolute  men 
he  meant  men  used  to  take  knocks — men 
who  did  not  mind  taking  hard  blows  as 
well  as  giving  theuL  Had  the  mayor  any 
such  menP  It  may  be  said,  it  was  his 
duty  to  hire  them.  It  was  no  part  of  his 
duty  to  hire  them.  If  he  had  hired  them, 
who  was  to  pay  for  themP  But  inde- 
pendently of  that,  he  is  not  bound  to  hire 
such  men ;  he  is  to  collect  all  those  who 
would   come   upon   reasonable  warning. 
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Now,  gentlemen,  the  only  other  remark  I 
have  to  make  iiS,  as  to  the  expression  that 
was  need  to  the  major  by  Mc^or  Beehudth, 
when  the  magistrates  one  after  another 
refused  to  accompany  him,  and  the  mayor 
amongst  others.  They  talk  of  saying  their 
property,  and  the  mayor  was  one  of  those 
who  refused  to  sign  the  order,  (a) 

[The  judge  read  his  notes  of  the  evi- 
dence.! 

Gentlemen,  with  regard  to  that  con- 
yersation  where  they  talked  of  pre- 
serving their  property,  it  might  snow 
the  quo  animo,  if  a  sufficient  force  had 
not  been  collected  upon  the  former  occa- 
sion ;  and  if  there  was  what  yon  thought 
amounted  to  a  neglect  of  duty,  you  might 
think  they  were  influenced  in  some  mea- 
sure by  a  desire  to  preserve  their  pro- 
perty. But  is  any  neglect  proved  P  You 
are  to  say,  from  any  expression  of  that 
kind  used,  whether  they  wished  to  pre- 
serve their  property ;  if  neglect  is  proved, 
there  is  an  end  of  it.  But  we  are  only 
upon  the  conduct  of  the  major.  Look  at 
the  whole  conduct  of  Mr.  Ftnney,  and  see 
if  it  amounts  to  neglect  of  duty.  He  -  did 
sign  the  order ;  he  made  no  difficulty  in 
affixing  his  signature ;  it  was  proved  to 
have  his  signature,  and  to  be  addressed 
to  Major  Becknoith,  You  are  to  consider, 
looking  at  the  conduct  of  Mr.  Finney, 
whether  he  was  influenced  by  any  desire 
about  his  property;  you  have  the  whole 
of  his  conduct,  and  you  will  see  whether 
he  was  likely  to  be  influenced  by  it.  The 
question  can  never  arise,  unless  you  think 
he  has  neglected  his  duty ;  if  you  think 
it  is  doubtful,  it  can  only  arise  in  that 
way  to  explain  what  he  has  done.  It  is 
not  tiie  duty  of  any  magistrate  to  ride 
with  the  troops.  iTow,  these  are  the 
general  remarks  I  have  to  make  upon  the 
case.  You  have  heard  the  evidence;  if 
you  wish  me  to  go  through  the  evidence, 
and  make  comments  upon  any  parts  of  it, 
I  will  do  so. 

A  Jv/rytnan :  No,  my  Lord ;  it  is  quite 
unnecessary. 

LiTTLEDALE,  J. :  If  you  do  not  wish  that 
to  be  done,  the  case  is  now  entirely  for 
your  consideration.  You  see  the  difficulty 
in  which  any  person  in  the  situation  of  the 
mayor  is  placed.  On  the  one  hand,  he  is 
put  in  a  situation  of  extreme  peril,  if  he 
exceeds  his  duty ;  and  he  is  placed  in  a 
situation  of  extreme  peril  if  he  does  not 
come  up  to  his  duty;  and,  at  the  same 
time,  in  point  of  law,  if  a  man  does  not 
come  up  to  the  very  point  at  which  he  is 
to  do  his  duty,  he  is  liable. 

Tbe  whole  case  is  before  you.  You  are 
to  consider  that  this  is  a  general  indefi- 
nite charge ;  it  is  not  any  specific  thing 

(a)  See  above,  p.  S68. 


that  is  to  be  done,  but  a  general  derelio- 
tion  of  duty — not  collecting  a  sufficient 
force.  It  is  for  your  consideration.  The 
Question  is,  whether  he  used  those  means 
tnat  the  law  directs,  to  call  out  a  sufficient 
force,  and  whether,  when  the  force  was 
assembled,  he  made  all  the  use  that  the 
law  requires  of  such  a  force  as  he  actually 
collected.  He  was  not  boond  to  endeavour 
to  get  any  other  force  than  that  which 
came  to  him  upon  his  warning;  that  is 
what  the  law  required.  It  is  a  matter  of 
very  great  importance  to  men  acting  as 
magistrates  in  this  country.  I  commented 
before  upon  the  case  of  Mr.  Kennett,  where 
there  was  a  specific  charge  brought  against 
him,  but  the  conviction  of  that  individual 
has  nothing  to  do  with  this  case. 

There  is  no  doubt  a  magistrate  is  put 
in  a  situation  of  aveiy  great  degree  of 
responsibility.  You  will  take  into  consi- 
deration whether  there  has  been  criminal 
neglect(a) ;  if  yon  are  of  opinion  there  has 
been  criminal  neglect,  you  will  find  the 
defendant  Guilty ;  if  there  has  not  been 
criminal  neglect,  you  will  find  him  Not 
Guilty.  It  will  not  be  necessary  for  me 
to  state  over  aniin  what  I  have  already 
stated  upon  the  law  of  the  case.  If  either 
of  my  learned  brothers  wish  to  add  any- 
thing, by  the  rules  of  the  Court,  they  are 
at  liberty  to  address  you. 

Pabk£,  J. :  It  is  not  necessary  at  all. 

Foreman  of  the  Jury :  May  we  retire,  my 
LordP 

LiTTLBDALB,  J. :  Certainly. 

The  jury  retired  at  a  quarter  before  one 
o'clock,  and  returned  into  Court  at  eight 
minutes  past  one. 


(a)  **  Negligence  simply,"  said  Blackburn,  J„ 
in  his  charge  to  the  grand  jury  in  Beg.  y.  Eyre, 
**  mere  error  of  judgment  in  not  doing  all  that 
he  ought  to  have  done  would  not  be  matter 
which  a  man  would  be  criminally  responsible 
for ;  but  if  he  did  so  far  neglect  his  duty  that 
he  ought  to  have  discharged  according  to  the 
rule  there  laid  down  (in  B,  v.  Finney)  if  he  did 
not  do  that  which  a  man  of  reasonable  and 
ordinary  firmness  would  have  done  under  the 
circumstances,  to  such  a  degree  that  his  neglect 
of  duty  was  criminal,  then  he  should  be  found 
guilty,  not  otherwise.  It  is  a  phrase  constantly 
used  in  criminal  cases,  but  the  amount  of  negli- 
gence that  would  make  a  man  so  responsible 
cannot  be  defined.  It  is  not  a  little  failure  of 
duty  that  would  make  him  criminally  respon- 
sible ;  a  great  failure  of  duty  undoubtedly  would. 
The  line  between  the  two  is  hard  to  define,  and 
must  be  left,  to  a  very  great  extent,  in  each  in- 
dividual case,  to  the  common  sense  of  the  jury 
whether  or  not  the  degree  of  fulure  of  duty  is 
criminaL  That  is  what  I  understand  to  be  laid 
down  by  the  Court  of  King's  Bench  at  that  time 
in  deciding  that  case  (jR.  v.  JP^fifwy),"  p.  57  of 
apeoial  report  of  Beg,  v.  Eyre,  See  also  p.  65 
and  above. 
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DeaUryic^ :  Gentlemen  of  the  Jury,  are 
you  agreed  in  your  verdict? 

Foreman  of  the  Jury :  We  are. 

DeaUry:  Do  yon  find  the  defendant 
Chcurlee  Finney  ^ilty  or  not  guilty  of  the 
misdemeanours  imputed  to  his  charge  P 

Foreman  of  the  J  wry :  We  unanimously 
find  Oharlee  Finney,  late  Mayor  of  Bristol, 
not  guilty  of  the  misdemeanours  imputed 
to  his  charge.  We  are  unanimously  of 
opinion,  circumstanced  as  he  was,  menaced 
and  opposed  by  an  infuriated  and  reckless 
mob,  unsupported  by  any  sufficient  force, 
civil  or  military,  deserted  in  those  quar- 
ters where  he  might  reasonably  have 
expected  assistance,  that  the  late  Mayor  of 
Bristol  acted,  according  to  the  best  of  his 
judgment,  with  zeal  and  personal  courage. 

8ea/rleH:  My  Lord,  1  am  desirous, 
before  the  jury  withdraw,  and  in  their 
presence,  to  assure  your  Lordships  that  in 
the  conduct  of  this  cause,  as  far  as  I  have 
been  concerned,  I  have  neither  intro- 
duced, nor  have  I  intended  to  introduce, 
any  one  topic  that  did  not  grow  out  of  the 
evidence,  and  was  not  strictly  connected 
with  the  cause.  However,  as  his  Ma- 
jesty's Attorney  General  did  think  fit  yes- 
terday   

Pabks,  J.:  It  is  quite  unnecessary  to 
make  any  observation  of  that  kind.  It  is 
unfortunate  that  any  remarks  should  be 
made  upon  persons  not  before  the  Court, 
or  of  a  personal  nature  on  one  side  or  tlie 
other. 

Scarlett:  Whoever  gave  mv  learned 
friend  information  that  I  haa  personal 
motives,  or  informed  him  of  the  facts  he 
insinuated,  has  given  him  false  and  mali- 
cious information ;  and,  whenever  he 
makes  a  charge  against  me  that  I  can 
reply  to,  I  hope  to  be  able  to  prove  my 
own  innocence  as  well  as  I  have  proved 
that  of  Mr.  Finney. 

The  AiUymey  General ;  I  hope  I  shall  be 
allowed 

PAB.KE,  J.:  It  ought  not  to  be  per- 
mitted. 

The  Attorney  General:  Having  heard 
one  side,  I  hope  you  will  hear  the  other. 
I  was  not  in  tne  least  degree  prepared  for 
this  most  extraordinary  statement  of  my 
learned  friend.  I  beg  to  say,  in  the  face 
of  your  I^ordships,  and  of  the  jury,  and 
the  country,  upon  my  honour,  as  a  gentle- 
man, that  I  have  introduced  no  topic  that 
I  did  not  think  essential  for  the  right 

(a)  Master  of  the  Crown  Office. 


disposal  of  the  cause,  and  for  me  to  deal 
wiuL  it  in  the  manner  I  have  dealt  with  it. 
As  to  what  has  been  said  of  information 
conveyed  to  me,  no  such  information  has 
been  conveyed.  I  have  merely  stated 
what  I  thought  right,  to  remove  a  pre- 
judice that  I  did  not  introduce.  I  appeal 
to  the  jury  whether  any  personal  topic 
was  introduced  by  me,  in  bringing  the 
case  before  them. 

Fabk£,  J.:  I  must  say  that  I  think 
this  had  better  have  been  omitted  on  both 
sides. 

The  Attorney  General :  I  did  not  intro- 
duce it. 

Pabke,  J. :  I  do  not  know  whether  you 
mean  to  proceed  with  the  other  cases,  (a) 

The  Attorney  General  (b) :  I  have  no  in- 
tention to  announce  it  now ;  but  those 
gentlemen  of  the  jury  attending  in  the 
other  cases  need  not  remain. 


Matbbials  made  USB  OF. — ^The  report  of 
Tindal,  C  J.'b  charge  is  from  a  report  of  it  pab- 
lished  in  Bristol  in  1831  at  the  request  of  the 
grand  jury.  A  part  of  it  is  reprinted  in  5  C.  & 
P.  254.  The  idPormation  is  copied  firom  the 
original,  Easter  Term,  2  Will.  4.  (Out  Counties), 
No.  19.  The  above  report  of  the  trial  of  Finney 
is.  from  Gumey's  report.  Aid  has  been  derived 
from  the  papers  of  the  Solicitor  of  the  Treasury, 
the  briefs  of  counsel,  the  proceedings  before  the 
committee  of  inquiry  and  the  courts-martial  on 
Colonel  Brereton  and  Captain  Warrington,  and 
the  reports  of  Finney's  case  in  5  C.  &  P.  254 
and  8  B.  &  Ad.  947. 


(a)  '*  The  foreman  of  the  special  jury  (Captain 
Gardiner^  asked  the  Court  to  order  that  the 
expenses  of  the  jury  might  be  paid,  as  they  had 
all  come  from  Berkshire,  and  had  been  in  at- 
tendance eight  days.  (Mr.  Justice  Littledale, 
having  conferred  with  Mr.  Justice  J.  Parke  and 
Mr.  Justice  Taunton) — ^The  Court  have  no  power 
to  make  such  an  order. 

Tlie  Solicitor  to  the  Treasury  paid  each  of 
the  special  jurors  one  guinea.  There  were 
other  sunilar  informations  against  other  magis- 
trates of  Bristol  which  were  not  tried.  The  spe- 
cial jurors,  who  had  been  summoned  to  try 
informations  which  stood  next  in  order,  applied 
for  their  expenses,  stating  that  they  had  been 
in  attendance  during  the  whole  of  the  trial  of 
Mr.  Pinney,  expecting  to  be  called.  They, 
however,  were  not  paid  anything."  5  C.  &  P., 
p.  981. 

(6)  This  was  the  last  case  of  importance  in 
which  Demnan  appeared  as  counsel.  On  Nov.  6» 
1882,  he  became  Lord  Chief  Justice  of  the  Court 
of  Queen's  Bench* 
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THE  KING  agaiiMA  GEORGE  FURSET. 


Trial  of  George  Furset  before  Gaseleb,  J.,  Parke,  J.^a)  Mr.  Re- 
corder Law,  and  a  Common  Jury,  in  the  Old  Court  at  the 
SEasioNs  House,  Old  Bailey,  on  July  4,  1833,  for  Feloniously 
Stabbing.    (Reported  in  6  C.  &  P.  81.) 

a  pnblio  xneetiDg  was  adyertimd  to  be  held  to  adopt  pfepaiatorj  measures  for  holding  a 
National  Conyention  as  the  only  means  of  obtaining  and  securing  the  rights  of  the  people.  It 
was  notified  publicly  b^  a  Secretary  of  State  that  the  meeting  was  dangerous  to  the  pubUc  peace 
and  illegal.  The  meeting  was  held,  and,  without  the  proclamation  from  the  Riot  Act  being  read, 
was  forcibly  dispersed  by  the  police.  Two  of  the  police  when  taking  a  flag  from  one  of  the 
standard-bearers  at  the  meeting  were  stabbed. 

Ruled  by  the  Court. 

1.  Riot  and  Unlawful  Assembly, 

A  riotous  or  illegal  meeting  may  be  dispersed,  by  force  if  necessary,  although  the  proclama- 
tion from  the  Riot  Act  has  not  been  read. 

A  meeting  "  to  adopt  preparatory  measures  for  holding  a  National  CouTention  as  the  only 
means  of  obtaining  and  securing  the  rights  of  the  people  "  is  an  illegal  meeting. 

S.  Effed  of  Proclaiming  a  Meeting^ 

A  notice  issued  by  order  of  the  Secretary  of  State,  describing  the  purpose  of  an  intended  public 
meeting  as  "  dangerous  to  the  public  peace  and  illegal  **  is  no  evidence  of  the  purpose  of 
such  meeting,  and  does  not  make  the  meeting  illegal. 

Attending  an  illegal  meeting  knowing  it  to  Sb  so  is  an  offence,  although  no  proclamation 
declaring  the  meeting  to  Im  illegal  Itts  been  issued  by  the  Goyemmeut. 

4.  Murder, ^KiUing  Person  lawfully  dispersing  Illegal  Meeting, 

Resistance  to  an  attempt  improperly  to  arrest  must  be  proportioned  to  the  attempt,  and  if  a 
man  for  the  purpose  of  such  resistance  should  kill  another  with  a  deadly  weapon  which  he 
prepared  beforehand  in  order  to  resist  at  all  haaards  any  attempt  to  arrest  him,  he.would  be 
guilty  of  murder. 

(a)  Afterwards  Lord  Wensleydale. 


BsasioNS  HousB,  Old  Bailxt. 

In  the  Old  Court. 

Thxtbsdat,  July  4, 1883. 

Before    Gaselsb,  .  J.,  Fajuob,    J.,    Mr. 
Recorder  Law,  and  a  common  jury. 
First  Middlesex  jury  (a) : — 

John  McAlL 
John  Milne. 
William  Nash. 
William  Henry  Partridge. 
Thomas  Peppercorn. 
Thomas  Howell. 
Richard  Sheldrake. 
William  Stydolph. 
Cephas  Slatterie. 
Samuel  Searl. 
Richard  Sturtiyant. 
George  Trayinard. 

Counsel  for  the  prosecation :  Solicitor 

(a)  Old  Bailey  Sessions  Papers,  sixth  session, 
IMS,  p.  586. 


Qenerama)  AdolphuB,  WightmMi,{^)  and 
B.  Gtimey.(c) 

ConnBel  for  the  Defendant :  P&i0i|)t,(4) 
Cla/rlcson, 

Indictment  on  the  stat.  9  Qeo.  4.  o.  81. 
8. 12.(«) 

The  first  count  charged  that  the 
prisoner  did  stab  and  wound  John  Brooke, 
with  intent  to  disable  him. 

The  second  count  changed  the  stabbing 
and  wounding  of  John  Brooke  to  be  with  in- 
tent to  do  him  some  grievous  bodily  harm. 


(a)  Sir  John  Campbell,  afterwards  Lord 
Chancellor. 

(6)  Afterwards  a  Justice  of  the  Court  of 
Queen's  Bench. 

'(c)  Afterwards  Recorder  of  London. 

(d)  Afterwards  one  of  Commissioners  fbr  the 
Relief  of  Lisolyent  Debtors. 

(e)  The  prisoner  was  also  arraigned  on  the 
charge  of  stabbing  Henry  Chance  Redwood,  and 
pleaded  not  guilty. 
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The  third  conntcharged  thatthe  prisoner 
did  stab  and  wonnd  John  Brooke,  he,  the 
said  John  Brooke,  being  a  constable  daly 
appointed  and  sworn  to  act  as  a  constable, 
under  and  by  virtne  of  an  Act  of  Parlia- 
ment, passed  in  10  Geo.  4.  c.  44  (The  Metro- 
politan Police  Act),  with  intent  to  resist 
and  preyent  the  lawfal  apprehension  and 
detainer  of  him,  the  said  George  Fursey, 
for  an  offence  for  which  he  was  liable  to 
be  apprehended  and  detained ;  that  is  to 
Bay,  for  that  he,  together  with  divers  other 
persons,  to  wit,  five  hundred  other  per- 
sons, to  the  jurors  unknown,  were  tumul- 
tnonsly  assembled,  making  a  great  tumult, 
riot,  and  affray,  in  view  of  the  said  John 
Brooke, 

The  fourth  count  was  similar  to  the 
third,  except  that  it  omitted  to  state  that 
John  Brooke  was  a  constable,  and  that  the 
riot,  Ac,  was  committed  in  his  view. 

The  fifth  count  was  the  same  as  the 
fourth,  except  that  it  did  not  state  the 
natuze  of  the  offence  for  wbich  the  prisouer 
was  liable  to  be  apprehended  and  detained. 

Case  for  the  Pbosecution. 

The  Solicitor  General:  May  it  please 
your  Lordships,  gentlemen  of  the  jury  :  I 
have  the  honour  to  attend  you  as  counsel 
for  the  prosecution,  and  in  that  capacity, 
as  the  law  now  stands,  I  have  a  right  to 
address  you  and  to  detail  to  you  all  the 
circumstances  of  the  case  as  I  propose  and  as 
I  am  instructed  to  give  them  in  evidence. 
That  privilege  I  waive.  I  will  neither 
make  statements  nor  comment.  The 
prisoner's  counsel  has  no  right  to  address 
you,  and  in  my  judgment  it  is  not  equi- 
table that  there  should  be  a  power  to 
address  the  jury  on  the  part  of  the  prose- 
cation,  and  not  on  the  part  of  the  prisoner ; 
and  I  will  therefore  content  myself  with 
only  respectfully,  but  most  earnestly 
imploring  you  to  dismiss  from  your  recol- 
lection all  that  you  may  have  read  or 
heard  respecting  this  case,  that  the 
prisoner  may  have  a  fair  and  impartial 
trial ;  aod  whatever  vour  verdict  may  be, 
I  am  convince.!  it  will  satisfy  justice,  and 
that  it  will  be  satih factory  to  your 
country. 

John  Brooke, — Examined  by  the  Solicitor 
General, 

I  was  on  the  ISth  of  May  a  constable 
belonging  to  tho  0  Division  of  the  Metro- 
politan Police.  On  that  day  I  proceeded  to 
the  Biding  School  in  Gray's  Inn  Lane.  Wo 
inarched  down  Gray's  Inn  Lane,  and  then 
into  Calthorpe  Street.  There  were  several 
hundred  pprsons  in  the  street.  One  brought 
a  banner  folded  up  in  his  left  hand.  The 
prisoner  is  the  man  who  had  the  flag.  I  am 
certain  of  him.  When  he  came  opposite  to 
where  I  was  in  the  centre  of  the  street,  he 
o    S1636. 


raised  his  right  hand  and  ■track  me  on  the 
sixth  rib  on  the  left  side.  I  had  been 
doing  nothing  before  he  struck  me,  only 
commanding  the  sub-division.  I  neither 
raised  my  staff  nor  touched  any  individual 
since  I  came  into  the  street,  nor  saw  any- 
body else  attempt  to  do  so.  The  blow 
was  with  the  right  hand.  It  was  with 
an  instrument  something  like  a  dagger, 
seven  or  eight  inches  long.  The  hut  of 
the  dagger  was  brass.  After  I  received  the 
blow  I  retired  back  two  or  three  paces, 
and  after  I  had  retired  I  looked  particu- 
larly at  the  prisoner,  and  saw  an  instru- 
ment like  a  oagger  in  his  right  hand.(a) 

Cross-examined  by  PkUU^, 

[My  rib  was  not  broken.] 

You  had  the  use  of  vour  sight  P— Yes, 
till  I  was  wounded,  and  then  it  was  taken 
away. 

I  thought  von  said  after  you  were 
wounded  you  looked  particularly  at  the^ 
prisoner.  How  could  that  be  if  it  was 
taken  away  P  If  what  you  have  sworn  be* 
quite  true,  that  after  you  were  wounded 
your  sight  was  taken  away,  how  could 
you  look  particularly  at  the  prisoner  P — It 
was  momentarily  afterwards,  bat  I  had 
some  distance  to  go  before  I  got  out  of 
the  street. 

1  thought  yon  told  me,  or  rather  my 
learned  friend,  you  turned  round,  and 
saw  the  prisoner  with  another  policeman  ? 
—I  did. 

Your  sight  was  not  gone  then  P — I  was 
not  killed  dead.    If  I  had  been  killed 

Nobody  is  asking  you  about  being 
killed  dead,  or  you  would  not  be  here. 
Was  your  sight  gone  P— My  sight  was  not 
gone,  or  I  should  not  have  seen  the 
prisoner. 

As  you  had  the  use  of  your  sight,  how^ 
many  policemen  did  you  see  upon  the 
ground  P — I  do  not  know.  I  saw  my  own 
division. 

That  will  not  do.  How  many  did  you. 
see  besides  your  Division  ? — I  cannot  say. 

You  can  give  some  vague  notion  P — If  I 
was  to  say  there  were  tbzee  or  four  hun- 
dred I  could  not  be  certain. 

Will  you  say  there  were  not  five  P— I 
cannot  say. 

Will  you  swear  there  was  not  twelve 
hundredP'I  cannot  say.  I  did  not  see 
them. 

Had  they  all  truncheons  P— All  the 
men? 

All  that  you  knew  of  P— All  that  I  knew 
of. 

Did  you  see  the  hustings  or  railings 
where  the  chairman  was  P — I  did  not. 

Not  at  all  P— No. 


(a)  Old  Bailey  Sessions  Papers,  p.  548. 
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Abont  how  many  persons  might  have 
been  abont  the  man  yon  call  the  prisoner 
at  the  time  this  took  place  P — There  were 
several  policemen  and  several  other  in- 
habitants. 

About  how  many  persons  do  yon  sup- 
pose were  abont  the  prisoner  ? — ^I  do  not 
know.    It  is  impossible  to  say. 

Some  hundreds  P  —  Some  hundreds 
might  have  been  coming  into  the  street. 

Were  there  not  some  hundreds  about 
the  person  you  call  the  prisoner  P — Yes, 
there  were  some  hundreds,  because  they 
were  coming  into  the  street  and  going  out. 

Attend  to  the  form  in  which  I  put  the 
question.  Were  not  the  persons — the  in- 
habitants as  you  call  them,  I  mean  to 
distinguish  them  from  the  police— were 
they  not  doins  all  they  could  to  get  out  of 
the  way  of  the  police  P— Thev  were  re- 
turning from  the  fields  down  the  street. 

Give  me  an  answer.  You  would  save  us 
a  great  deal  of  time  if  you  would  answer  the 
question  P — ^I  do  answer  it  as  far  as  I  can. 

No,  you  do  not.  The  question  I  put  to 
you  is  this,  were  they  not  apparentljr  doing 
All  they  could  to  escape  from  the  violence 
-of  the  police  P  Yes  or  no  P — I  did  not  see 
any  of  the  police  driving  the  people. 

Did  not  the  people  appear  to  you  to  be 
doing  all  they  could  to  get  out  of  the  way 
of  the  police  P — I  did  not  see  it. 

Had  you  not  a  considerable  view  of  the 

f  round  from  the  plaoe  where  you  were  P — 
0. 

To  what  extent  P — I  could  see  to  the  end 
of  the  street.  It  was  the  centre  of  the 
street,  and  we  could  see  no  further  than 
the  end  of  the  street. 

In  that  very  street,  Calthorpe  Street, 
^ere  there  not  numbers  trying  to  get  out 
of  the  way  P — I  did  not  see  it. 

Do  you  mean  to  state  that  it  might 
have  taken  place,  and  you  not  see  it?— 
I  could  not  see  what  the  people  were  doing. 
They  were  coming  down  upon  the  Division 
when  we  were  marching  into  the  street. 

When  was  that  P— About  three  o'clock. 

What  do  you  mean  by  coming  down  upon 
the  Division  P— I  should  suppose  to  drive 
them  out  of  the  street. 

[I  saw  no  one  committing  any  act  of 
violence  until  I  was  stabbed.  There  was 
no  fighting  until  then.J 

Who  is  prosecuting  this  caseP  My 
learned  friend  said  he  was  counsel  for  the 
prosecutor  P — I  do  not  know. 

You  are  not  the  prosecutor  P — ^I  am  one 
of  the  witnesses. 

Do  you  incur  any  expense  in  the  prose- 
cution P — Not  to  my  knowledge. 

You  would  know  if  jrou  had  given  in- 
structions to  any  solicitor,  for  instance, 
the  Solicitor  for  the  Treasury  P  Have  you 
given  any  instructions  to  him  to  prepare 
briefs  for  counsel  P— Not  to  my  knowledge. 


You  cannot  fomt  it  P — 

Gaselee,  J.:  You  cannot  doubt  it  is 
conducted  hy  the  Gkjvemment. 

SoUeUor  Cfeneral :  I  appear  for  the  Public 
Prosecutor. 

FhilUpi :  Here  is  a  case  conducted  by 
my  learned  Mend  with  all  the  array  of 
Government  against  us. 

Solicitor  QeneraX :  I  hope  that  this  will 
be  conducted  with  every  impartiality.  It 
is  condacted  by  the  Pubhc  Prosecutor^ 
and  I  appear  here  on  the  part  of  His 
Majesty,  who  represents  the  public.  This 
prosecution  is  conducted  by  me,  repre- 
senting the  AUomey  Chneral. 

PkiUipB:  1  do  not  understand  this.  In 
eveiT  case  of  a  criminal  trial  there  is  a 
Public  Prosecutor,  who  is  the  King  no- 
minally. But  my  learned  friend  knows 
as  well  as  I  do,  or  much  better,  that  the 
Soliciior  CtenercU  does  not  oome  in  on 
behalf  of  the  public  in  this  case,  but  that 
he  oomes  here  specially  to-day  on  behalf 
of  the  Gk)vemment  with  the  Solicitor  of 
the  Treasury.  I  say  this  on  account  of 
the  phrase  of  my  learned  friend  that  he 
appears  for  the  Public  Prosecutor,  and  as 
we  have  had  so  slight  an  opening  in  this 

Gaselee,  J.:  Nobody  can  entertain  a 
moment's  doubt  about  it. 

Solieiior  Creneral:  I  am  surprised  that 
any  interlocutory  discussion  of  this  kind 
should  arise,  and  that  my  learned  friend 
should  complain  of  my  slight  opening. 
Can  it  be  doubted  that  I  appear  here 
in  my  official  capacity  as  His  Majesty's 
Solicitor  General?  Is  it  to  be  supposed 
that  I  intend  to  disguise  that  fact  P 

Gaselee,  J.  :  There  cannot  be  the 
slightest  doubt  of  it.  It  is  clearly  a  Gk>- 
vemment  prosecution. 

Solicitor  General  :  Yes,  my  Lord, 
avowedly. 

Gaselee,  J.  :  Nobody  ever  had  the 
slightest  doubt  upon  it.  An  application 
was  made  to  the  judges  stating  there  was  a 
public  prosecution,  and  reqnestinff  them  to 
take  it  at  a  particular  time(a) ;  and  nothing 
the  Solicitor  General  has  said  could  leave 
anybody  to  suppose  that  it  was  not.  But 
I  am  quite  sure  that,  so  far  from  any  com- 

(a)  May  18,  1833. — On  arraignment  at  the 
bar  of  the  Old  Bailey  the  prisoner  pleaded  not 
guilty,  and  applied  to  be  allowed  to  traverse  to 
the  next  sessions,  od  his  own  affidavit  that  he 
had  not  had  time  to  prepare  his  defence,  and 
that  the  public  excitement  was  such  as  would 
imperil  him  on  his  trial  unless  he  was  not 
hurried  in  his  defence  and  was  legally  defended. 
Adolphus,  for  the  prosecution,  opposed  the 
application,  citing  BellingkanCs  case. — (Short- 
hand Report  by  Fraser,  Lond.  1812).  The 
Court  (Littledale,  J.,  and  Holland,  B.)  granted 
the  application.— The  rime*,  21st  May,  1883. 
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plaint  being  made  of  the  8lig:ht  openingN 
tlie  prisoner  cannot  complain  or  it.  I 
never  beard  a  more  fair  statement  in  tbe 
world  tban  tbis—oUndinff  to  a  Bill  in 
Parliament,(a)  as  to  whidbi  tbe  SolieUor 
Chneral,  tbe  organ  of  tbe  €k>yemment,  has 
taken  a  particnlBr  part  as  to  a  prisoner 
haying  connsel — "  altboagb.  as  the  law 
now  stands,  I  am  entitled  to  make  that 
statement,  I  will  not  do  it ;"  which,  of 
conr8e»  baa  given  the  prisoner  tbe  benefit 
of  the  proposal,  either  tnat  the  prosecator*8 
•connsel  snail  not  open,  or  that  the  pri* 
Boner's  connvel  shall  address  the  jury. 

SolieUor  Gem&ral :  Then  I  am  reproached 
for  my  slight  opening  I 

FMHipf :  I  think  my  learned  friend's 
not  opening,  getting  up  ostentationsly  and 
Baying  he  would  not  ao  so,  has  done  the 
jlnsoner  barm,  and  I  re^mdiate  tbe  cle- 
mency. This  is  the  first  time  1  have  ever 
stood  in  this  Oonrt  when  the  public 
oflBoer  did  not  manfuUy  got  up  and  avow 
it  was  a  Gknremment  prosecution. 

BoLieHoT  General :  I  protest,  with  the 
utmost  sincerity,  and  upon  my  honour  as 
a  gentleman,  I  did  not  know  that  it  could 
be  doubted  for  a  moment  by  any  indi- 
ridnal  in  tbe  Court  that  tins  was  a  Qo* 
yemment  prosecution,  and  that  I  appeared 
in  my  official  capacity. 

PhiUipe :  Then  it  is  not  a  pubUe  prose- 
cution. 

8oUcU&r  Qenercd:  Yes,  it  is. 

By  a  Juryman:  I  wish  to  know  how 
long  it  was  after  you  received  the  wound 
before  you  lost  your  sight  P-^It  was  a 
minute  or  two  affcerwards,  not  more ;  but 
directly  I  received  the  wound  I  lost 

How  long  did  this  obscuration  of  vision 
last  P — After  I  had  been  wounded  I  went 
Home,  and  went  to  the  doctor's  in  the 
street  to  get  my  wound  dressed.  I  was 
some  considerable  time  in  the  shop,  and 
after  that  I  went  to  the  stable  yard,  and 
aat  myself  down.  I  was  upwards  of  two 
hours  in  the  yard  before  I  was  put  into  a 
coach  to  be  taken  home. 

Gaselee,  J. :  That  is  not  an  answer  to 
the  question.  The  question  the  juir  ask 
you  is  this:  you  lost  your  sight  almost 
immediately  ? — Yes. 

It  was  two  hours  before  you  got  to  the 
stable  P— Yes. 

How  soon  did  you  recover  your  sight  P 
— Some  considerable  time  after. 

How  long  before  you  got  to  tbe  stable  P 
— ^I  sat  down  in  the  shop>  and  they  gave 
me  something  to  drink. 

How  soon  did  you  recover  your  sight  P 
— ^An  hour  perhaps. 


(a)  The  Prisoner's  Coansel  Bill,  see  Han- 
eard.  Pari.  Deb.  3rd  series,  16, 1199,  and  18, 607, 
and6&7  Will.  4.  c.  114. 


Had  you  recovered  your  sight  before 
you  got  to  the  stable  yard  P — I  had. 

A  Juryman :  How  long  was  it  from  the 
time  of  his  being  struck  till  he  got  to  the 
surgeon's  P — It  might  have  been  a  quarter 
of  an  hour  after  getting  through  the 
crowd. 

Had  your  sight  left  you  the  whole  of  the 
timeP — I  was  with  a  sergeant  the  whole  of 
the  time  conducting  me ;  I  was  not  able 
to  go  by  myself. 

Gassubb,  J. :  How  near  was  Uedwood  to 
you  when  you  were  struck  P — He  was  just 
on  my  left  hand,  about  a  pace  or  two. 

[He  had  said  or  done  nothing,  to  my 
knowledge  before  I  was  struck.  Tbe  in* 
stmment  was  in  the  prisoner's  riffht  hand. 
He  was  carrying  it  down  l^  nis  side, 
lum^ng  his  armdown  with  it  m  his  hand. 
I  did  not  observe  anything  in  his  hand 
till  he  raised  his  arm  against  me.  I  did 
not  observe  anybody  trying  to  take  the 
flag  before  I  was  struck.  1  did  not  try 
myself,  nor  demand  it. 

Henry  Ohance  Redwood. — ^Examined  by 
Wightman. 

I  am  a  police  constable  belonging  to  the 

0  Division,  and  on  the  13th  of  May  I  was 
at  tbe  Biding  School  in  Gray's  Iim  Lane 
with  Brooke,  When  I  got  to  Oalthorpe 
Street  I  saw  a  mob  of  people  coming  from 
tiie  fields. 

The  prisoner  had  the  flag.  He  held  the 
staff*  in  his  left  hand.  His  right  hand  was 
down  in  this  manner  in  tbe  first  instance 
when  I  went  np  to  him  (holding  his  arm 
down  by  bis  side).  He  came  out  into  the 
middle  of  the  street.  I  leffc  my  rank,  and 
went  cut  towards  the  prisoner  to  get  the 
colour  from  him,  and  in  so  doinff  beard 
Sergeant  Brooke  say  "Oh!"  Thafc  was 
before  I  got  up  to  the  prisoner.  Brooke 
was  in  front  of  me  then.  The  prisoner  had 
just  passed  him  at  the  time.  I  saw  them 
close  together.  He  had  passed  him  at  the 
time  ^rooA^  said  "Oh!*^  He  had  passed 
him.  The  prisoner  was  close  by  the  side 
of  him.  I  advanced  up  to  the  prisoner, 
and  demanded  the  colour  of  him.  He 
refused  to  give  up  tbe  colour.    I  told  him 

1  should  take  it  from  him.  I  then  seized 
the  flag  with  both  hands.  The  moment  I 
seized  the  flag  I  saw  him  raise  hia  right 
hand  with  a  blade  in  it,  terminating  with 
a  sharp  point,  about  six  or  eight  inches  in 
length.  I  then  struck  him  with  my  staff 
for  safety.  He  raised  his  hand  from  bis- 
side,  and  I  raised  my  truncheon  and 
struck  him.  In  defending  the  blow  I  put 
my  arm  out.  He  lifted  up  his  arm  in  this 
manner.  I  put  up  my  lefi;  hand  to  defend 
myself,  and  he  struck  me  through  my  left 
arm.  That  was  before  I  struck  him  with  the 

8  2 
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tnmclieon.  I  stmck  bim  on  the  head  with 
vay  tmncheon  somewhere,  bat  where  I  can- 
not Ba;|^.  After  I  had  btmok  him  I  collared 
him  with  my  right  hand  on  hiB  left-hand 
collar.  I  never  lost  sight  of  him  from  the 
time  he  straok  me  till  the  time  I  took  him 
in  custody. 
•  What  sort  of  wonnd  was  it  ? 

FkiUipe :  I  object  to  that  on  the  ground 
that  it  is  made  the  snbject  of  another 
indictment  that  is  to  affect  the  prisoner's 
life,(a)  and  for  this  simple  reason  that  I  do 
not  see  why  that  which  may  place  his  life 
in  jeopardy  on  a  snbseaaent  indictment 
should  be  drawn  into  tnis  case  for  the 
purpose  of  aggravating  the  offence  that  is 
alleged  to  have  been  committed.  There 
is  a  case  decided  that  appears  to  me  to 
be  on  M  fours  with  this.(&)  A  man  was 
indicted  for  having  two  forged  Bank  of 
England  notes  in  his  possession,  and 
l^ese  two  notes  were  made  the  subject  of 
separate  indictments.  On  this  first  in* 
dictment  it  was  attempted  by  the  counsel 
for  the  prosecution  to  give  in  evidence  the 
fact  that  the  second  note  was  forged  in 
order  to  bring  home  the  guilty  knowledRe 
of  the  first.  It  was  objected  to,  and  held 
to  be  a  good  objection,  that  the  second 
note  was  made  the  subject  of  a  second 
substantive  indictment.  As  the  prosecu- 
tion had  the  option  either  to  prefer  two 
or  more  indictments,  and  as  they  selected 
to  prefer  two,  they  should  not  draw  in 
aid  of  the  first  indictment  that  which 
might  show  substantive  guilt  on  the  part 
of  the  prisoner  in  the  second  indictment. 
I  submit,  therefore,  to  your  Lordships  it 
is  not  fair  to  the  prisoner,  nor  legal,  to 
draw  into  this  indictment  anythinj;  con- 
cerning the  second  offence  upon  which  the 
moment  this  indictment  is  disposed  of  the 
prisoner  may  be  put  in  jeopardy  of  his  life. 
And,  therefore,  I  submit  to  your  Lordship 
whatever  guilt,  if  guilt  there  is,  may  be 
supposed  to  attach  to  the  prisoner  in 
respect  of  this  man's  wound,  it  is  not  to 
be  brought  in  aid  of  the  offence  with 
which  he  is  now  charged  upon  another 
indictment.  That  case  was  before  Mr. 
Baron  Yaughan,  and  recognised  by  him 
in  a  subsequent  case  at  Stafford. 

Clarkeon:  I  submit  to  your  Lordships 
that,  inasmuch  as  this  mav  operate  upon 
the  jury's  mind  as  to  the  conduct  of 
the  prisoner  upon  that  occasion — which 
conduct,  as  far  as  it  respects  this  indivi- 
dual, is  the  subject  of  another  inquiry — it 
ought  not  to  be  gone  into. 

Solicitor  General :  I  agree. 

Gaselee,  J. :  You  offer  it  as  evidence  to 
identify  the  instrument. 

(a)  See  above,  note  on  p.  544. 
(6)  Bex  V.  Smith,  2  C.  &  P.  688 ;  bat  see 
Koscoe's  Criminal  ETideoce,  11th  edn.,  p.  85. 


SoUeHor  Oanerol .-  Mei«l;r  >o. 

Fabks,  J.:  Thathewasmtheposseaaioa 
of  some  instroment  P 

Gaselee,  J. :  Brother  Parke  and  I  agree 
that  as  far  as  it  is  necessary  to  identify 
the  instmment,  which  is  the  only  object 
^ou  have  in  view,  it  is  evidence.  I  tunk 
it  was  a  very  different  ca^fo  aa  to  the  note. 
It  was  not  to  prove  the  commission  of 
another  offence,  but  a  circumstance  to 

Srove  ^at  he  knew  it  was  a  forgery,  it 
id  not  at  all  apply  to  the  act. 

SoUcitor  Qenerai:  In  a  forgery  it  has 
been  decided  by  the  judges  that  vou  may 
show  that  the  prisoner  had  in  his  pos- 
session other  forged  note8.(a) 

Parke,  J. :  It  in  solely  to  identify  the 
instmment. 

Clarktan:  Your  Lordship  will  take  & 
note  of  our  objection. 

Gaselee,  J. :  I  had  taken  a  note  of  your 
objection  and  your  argument. 

Wtghtman:  What  sort  of  a  wound  was 
it  P — ^A  three*edged  wound  P 

Cross-examined  by  ClarhBon. 

Funey  was  waving  the  flag  and  heading 
the  others ;  he  had  the  flag  in  his  hand. 
He  passed  Brooke  first ;  he  was  nearest  to 
Brooke  when  I  rushed  forward  to  seize  him. 

Must  Brooke  have  ^een  him  wave  the 
flagP — I  know  nothing  about  that.  He 
was  waving  the  flag  and  urging  the  people 
to  come  on. 

Did  he  not  say,  '*  Come  on,  mjr  boys  P  " — 
I  do  not  say  that.  I  could  hear  him  shouting 
something.  I  was  examined  before  the 
coroner.  I  am  positive  I  told  the  coroner 
that  I  heard  Brooke  cry  out  "  Oh !  '*  That 
was  after  I  left  the  rank»  I  had  not  ad- 
vanced above  one  step  when  I  heard  it. 
I  did  not  receive  any  order  to  advance. 
I  was  in  the  front  line. 

When  before  the  coroner  did  you  tell 
him  that  Fwreey  raised  his  arm  as  if  to 
strike,  and  then  you  hit  him  somewhere  on 
the  head  with  your  staff  P — No,  I  did  not. 
I  have  told  you  so  now.  I  did  not  strike 
him  till  he  struck  me  with  the  dagger  or 
instrument. 

Why  omit  to  state  that  before  the 
coroner  P—I  cannot  say  anything  about 
that.  It  has  not  come  to  my  memory  on 
a  sudden.  I  was  sworn  to  make  the  state- 
ment before  the  coroner,  and  I  did  so.  I 
was  sworn  to  tell  him  all  I  knew,  and  I 

(a)  Even  though  of  a  different  description. 
{Beg,  V.  Harrii,  7  C.  &  P.  429  ;  Beg.  t.  Foriter, 
Pearce  &  D.  456),  and  though  themselves  the 
subjects  of  separate  iodictmentB,  Bex  v.  Hough, 
Russ.  &  Ky.  122  ;  Beg.  y.  Weeks,  8  Cox,  455; 
Kirkwood's  case,  1  Lew.  C.C.  103  ;  Martin's 
case,  ibid,  104;  Beg.  v,  Asian,  Russell  on 
Crimes,  2,  407  ;  Beg.  t.  Busseli,  ibid.  (8th  edn. 
by  Prentice,  Lend.  1677). 
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told  all  I  knew  before  the  coroner,  except 
striking  him.  On  my  oath,  I  did  not  par- 
posely  oonceal  that  from  the  coroner.  If 
I  intended  to  conceal  it,  I  shonld  conceal 
it  now.  I  did  not  state  it  there,  nor  at 
Bow  Street,  because  I  thought  there  was 
aufficient  evidence  without  that. 

Then  you  did  recollect  it  P — I  knew  of 
it,  certainly.  If  I  had  not  omitted  it.  I 
should  have  said  ir.  I  omitted  it  beoause 
I  thought  there  wns  sufficient  evidence 
without,  as  I  said  before. 

If  you  thought  there  was  sufficient 
eridence  without  when  before  the  coroner, 
and  at  Bow  Street,  why  did  you  nob  omit 
it  to-day,  if  you  thought  there  was  sufficient 
eridence  without? — Because  I  am  bound 
to  speak  the  whole  of  the  statement,  and 
that  was  not  required  of  me  there.  It 
was  not  asked  me.  I  was  sworn,  but  I 
was  not  asked  whether  I  struck  him  or  not. 
I  was  sworn  to  speak  the  whole  truth. 

And  is  it  not  part  of  the  truth  that  you 
struck  the  man? — After  he  stabbed  me. 
I  state  it  now  because  I  am  here  to  state 
the  whole  particulars.  I  have  not  stated 
the  whole  paHioulars  before.  I  did  not 
suppress  it  to  preyent  anyone  from  knowing 
that  I  had  used  violence.  It  was  before  I 
^ot  to  the  man  with  the  colour  that 
Brooke  cried  "  Oh  I "  and  I  was  one  step 
in  advance  of  the  rank  when  I  heard  it. 
I  saw  the  flag,  and  ray  intent  was  to  take 
the  flag  from  the  prisoner.(a) 

JofiMf  Compion, — ^Examined  by  Owney, 

I  am  a  police  constable  belonging  to  the 
C  Division. 

[I  did  not  see  Beckoood  stabbed,  but  I 
heard  him  exclaim  he  was  stabbed.  He 
had  hold  of  the  prisoner  at'the  bar.     The 

Erisoner  was  taken  to  the  White  Horse 
ivery  Stables. 

Cross-examined  by  Phillipi. 

There  was  scuffling  at  different  parts  of 
the  street  between  the  police  and  the 
people.  Stones  were  thrown,  I  saw  one 
man  hit  with  a  short  stick  loaded  with 
lead.  I  did  not  search  Funey  when 
brought  to  the  stables. 

Henry  Holland,  a  policeman  belonging 
to  the  0  Division,  described  the  scuffle 
between  Bedvfood  and  the  prisoner. 

JViUiam  Hale8,    a  police  constable.— Ex- 
amined by  the  Solicitor  Oeneral. 
I  was  in  the  White  Horse  Livery  Stables 
on  the  13th  of  May  when  Fwsw  and  the 
two  TiUetti  (b)  were  brought.    They  were 

(a)  Old  Bailey  Sessions  Papers,  pp.  543,  54.*), 
S47,  548. 

(6)  Two  prisoners  brought  in  with  Fursey. 


taken  to  the  further  stable,  to  which  I  had 
taken  a  trass  of  straw  on  which  I  had 
been  sitting,  and  they  sat  themselves 
down  on  the  litter  and  leaned  back  against 
the  truss  of  straw.  They  were  then  taken 
out  and  put  into  the  coach-house.] 

Did  you  observe  anything  in  the  stable  P 
—I  did. 

When  was  it  P — It  was  near  as  I  can  say 
of  the  time  about  ten  uiinutes  after  the 
prisoners  were  taken  away.  I  saw  part  of 
a  book  that  appeared  to  me  part  of  a 
pe^iv  publication. 

Where  was  it? — ^It  was  lying  on  the 
litter. 

Did  you  go  into  the  stable  P— I  did. 

What  did  you  then  do  P — I  turned  the 
heap  of  straw  over,  and  there  I  found  a- 
dagger  and  ti  pistol  and  a  powder  flask. 

Had  the  aagger,  pistol,  and  powder 
flask  been  there  when  you  placed  the  truss 
of  straw  P — I  did  not  see  them. 

Was  it  light  enough  for  you  to  have 
seen  them  there  if  they  had  been  there  P — 
Yes. 

Do  you  think  it  possible  that  they  could 
have  been  there  without  your  observing 
them  p — I  do  not  think  it  possible. 

Had  there  been  any  person  in  the  stable, 
from  the  time  yuu  put  down  the  truss  of 
straw  until  you  discovered  the  powder 
flask,  pistol,  and  dagger  P — No. 

Have  you  got  the  aagger? — ^Yes. 

Produce  it.  [The  witness  produced  a 
dagger.] 

Cross-examined  by  PkiUips, 

Just  hold  it  up.  Would  it  not  be  diffi- 
cult  for  a  man  to  secrete  that  after  he  had 
been  stabbing  another,  he  being  caught 
in  the  act  P  JJoes  it  not  occur  to  you  that 
it  would  be  rather  difficult  for  a  man 
cauffht  in  the  act  of  stabbing  to  conceal  it 
in  his  pocket  in  a  moment  P  Do  you 
think  he  could  do  it  easily  ? — No. 

Why  did  you  not  search  the  prisoner 
when  he  was  brought  in  P — I  had  nothing 
to  do  with  him. 

Was  there  anything  to  prevent  the  two 
constables  searching  him  P — ^No,  not  that 
I  know  of.  I  was  not  upon  their  duty.  I 
do  not  know  what  their  duty  was. 

Was  there  any  person  m  before  the 
prisoner  was  brought  in  P — ^Yes,  I  think 
there  was.  My  firm  belief  is  there  was 
one  sitting  on  a  chair. 

Were  you  not  to  keep  the  door  P — No. 
There  was  a  police  constable  there  besides 
me,  in  uniform. 

Were  you  in  uniform  P — No,  I  was  not. 

What  were  you  doing  there  P — 1  had 
been  sent  there. 

Is  the  police  constable  here  that  was  to 
keep  the  door  P — I  do  not  know  that  he  is. 
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Had  yoa  seen  him  at  the  door  P — I  saw 
him  at  the  door  of  the  stables. 

You  knew  who  he  was?  Tell  ns  his 
name  P — ^I  do  not  know  that  I  can.  He 
was  there  so  short  a  time. 

What  was  his  number  and  letter  P-*I 
cannot  say. 

Were  yon  inside  the  stable  when  the 

Srisoner  was  bronght  in  P — Jnst  inside  the 
oor. 

As  yon  haye  said,  it  was  so  lisht  yon 
could  tell  whether  the  dagger  and  pistol 
and  powder  flask  were  there  before.  Conld 
yon  not  see  whether  there  was  a  hnman 
being  there  P— To  the  best  of  my  belief 
there  was  one  sitting  in  a  chair. 

Yon  were  in  the  stable  P — I  was  at  the 
door  after  the  prisoners  were  begnn  to  be 
bronght  in. 

Was  it  light  within  the  stable  P— Cer- 
tainly. 

Fa&ks,  J.:  Where  was  the  chairP— 
■  Under  the  window. 

PhUUju :  Then  it  was  in  a  light  situa- 
tion P    Was  there  a  person  under  itP — I 
.  think  there  was. 

Do  yon  know  whether  there  was  or  was 
not  P — ^I  think  there  was. 

Do  yon  know  whether  there  was  or  was 
not  P«-To  the  best  of  my  belief  there  was. 

■Haye  you  any  donbt  there  was  not 
one  P— No. 

Did  you  not  see  a  person  sitting  in  the 
chair  P—-I  was  not  aware  he  was  the 
prisoner. 

Who  is  using  the  word  "  prisoner  "  to 
yonP  Did  yon  see  a  person  sitting  in  the 
chair  P — ^To  the  best  of  my  belief  there 
was. 

You  haye  sworn  this  instant  there  was. 
Was  there  or  was  there  not  P — ^I  cannot 
say  positiyely,  to  the  best  of  my  belief 
there  was. 

Did  you  noc  swear  this  instant  that 
there  was ;  which  do  you  mean  to  abide 
by  P  Did  you  not  swear  there  was  posi- 
tiyely P    Did  yon  see  ihe  chair  P — ^I  did. 

Was  there  a  person  seated  on  it  P — ^I  saw 
the  chair. 

Was  there  a  person  seated  on  it  P  Can 
on  teU  me  whether  it  was  empty  or  a 
nnman  being  was  sitting  on  it  P — We  were 
in  such  a  bustle  that  it  is  impossible  to 
say.  I  do  not  know  whether  it  was  the 
prisoner  or  not. 

That  did  .not  preyent  you  seeing  the 
chair  P— No. 

Was  there  a  person  in  it  P — ^Not  when  I 
noticed  it  the  first  time. 

Did  yon  look  at  it  two  or  three  times  P 
—Yes. 

Was  there  anyone  on  it  the  first  time 
yon  saw  it  P — No. 

Was  there  anyone  the  second  time  P — 
Yes,  police  constables  were  sitting  in  it 
afterwards. 
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How  came  you  to  use  the  words,  you 
did  not  know  it  was  the  prisoner  sitting 
in  it,  if  it  was  a  police  constable  P — It  was 
before  the  row  or  the  riot  began. 

Did  they  go  out  afterwards  P — Yes. 

After  that  was  there  anybody  in  it  P — I 
cannot  say. 

[Two  prisoners  were  brought  in  at  the 
same  time  as  Fwr$ey,l 

Was  the  dagger  in  the  sheath  P— Yes» 
just  as  it  is  now. 

He  must  haye  sheathed  it  andconoealed 
it  in  his  pocket  P — He  must  either  haye 
sheathed  it  before  he  got  into  the  stable  or 
afterwards. 

Did  you  at  last  take  it  into  your  heads 
to  search  the  young  man  P— I  belieye  he 
was.    I  had  nothing  to  do  with  it. 

Were  you  present? — ^No,  I  was  not 
present. 

Show  me  the  dagger.  Was  it  upon  the 
litter  you  placed  the  straw  P— Yes. 

Litter  for  horses  P— Yes. 

Horse  straw  P-^Yee,  for  a  horse  to  lie 
on. 

Is  the  dagger  the  same  as  you  got  it  P— 
Except  a  mark  on  the  handle. 

As  bright  as  it  is  now  P-^Yes. 

John  Brooke  recalled. — Examined  by  the 
SoUeiior  €hneral. 

You  say  that  you  obeeryed  in  the  hand 
ofFuney  a  dagger  with  a  brass  handle  P 
—I  did. 

Jnst  look  at  that  (handinff  him  the 
dAfger  produced)  P— It  was  a  dagger  like 
this.  I  cannot  swear  to  this  being  the 
one.    It  was  a  dagger  similar  to  Uiis. 

Cross-examined  by  PhiUipe. 

PhUUpi:  What  kind  of  coat  had  Fwnmf 
on,  the  same  as  now  P  —  Not  the  same 
colour. 

Was  it  the  same  kind  of  coat  except  the 
colour  P — ^Yes. 

The  same  shape?— Yes, 

It  was  of  that  sort  P— It  was  a  ragged 
sort  of  coat  he  had. 

Was  it  a  coat  of  that  make?— To  the 
best  of  my  belief  it  was. 

A  large  great  coat  with  large  pockets  f 
— I  saw  none. 

Is  the  person  here  that  searched  Fwrsey  t 
— I  do  not  know. 

Be-examined  by  the  Solicitor  General, 

SoUeitor  General :  Do  yon  know  of  his 
hayine  been  searched  P— No,  1  do  not. 

Look  at  Fwraey  F^mhskt  is  not  the  dress 
he  wore. 

Phillips :  I  object  to  the  question » 
because  my  learned  friend  has  already 
got— I  do  not  think  it  fair  on  the  part  of 
the  Crown  to  pursue    this   course— my 
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learned  friend  has  got  this  man,  valeat 
qucmium,  as  far  as  he  oonld  to  identify  the 
prisoner.  The  only  qnestion  I  asked  as  to 
nis  ooat  was  not  to  dispnte  his  identity,  but 
to  ascertain  whether  he  had  a  ooat  of  a 
description  to  conceal  an  instrnment  of 
this  sort.  The  answer  of  the  witness 
is  that  it  was  the  sort  of  coat  he  has  on, 
bat  that  the  coloor  was  different.  My 
reason  for  asking  was,  not  donbting  the 
identity,  bat  as  to  the  power  of  concMlinff 
snoh  a  weapon.  I  sabmit  my  learned 
friend  has  no  right  to  question  the  man, 
and  say,  have  you  any  doubt  that  is  the 
man,  as  a  sort  of  finish  to  the  case. 

SoUcUor  General:  My  learned  friend 
has  asked  him  whether  the  coat  was  of 
the  make  of  the  one  he  has  got  on,  and 
if  it  was  with  a  view  to  qnestion  the 
identity  of  the  prisoner,  I  submit  to  the 
Court  I  have  have  a  right  to  re-examine 
upon  it,  the  tendency  of  such  a  question 
certainly  was  to  doubt  the  identity  of  the 
prisoner,  and,  being  so,  I  have  a  right  to 
re-examine  the  prisoner. 

PhiUife:  I  nave  merely  to  sa^  that 
my  learned  friend  would  be  right  in  the 
abstract  principle  if  he  had  coupled  it 
with  any  facts  for  it,  but  I  asked  had  he 
such  a  coat  with  long  pockets  as  to  conceal 
the  weapon  P 

Gasbleb,  J. :  What  is  the  object  of  it 
bat  to  raise  a  doubt  of  the  identity  P 

FhiUipe :  No,  my  Lord ;  I  would  not  be 
foolish  enough  to  qnestion  the  identity 
of  a  man  tucen  upon  the  spot,  but  the 
question  was  whether  ther  were  not  mis- 
taken in  supposing  he  had  the  dagger. 

Paskx,  tl . :  The  question  now  going  to 
be  asked  is  upon  that. 

Gaseles,  J. :  The  question  is  fairly  put, 
^whether  lukving  had  on  another  coat  he 
is  the  same  person.  I  do  not  think  a 
person  has  a  ri^ht  to  put  the  question 
after  all  that  this  witness  has  said  in  a 
case  of  this  sort.    Have  you  any  doubt  P 

Parks,  J.:  Particularly  when  a  doubt 
18  raised  as  to  his  being  the  man  that  had 
the  dagger. 

8MoUor  Oenercd:  Can  you  state  who 
the  person  was  that  you  saw  holding  that 
dagger  P 

FhiUipe :  I  object  to  that  question.  The 
witness  has  never  Ycntured  to  swear  ho 
saw  him  hold  that  dagger. 

SoUeUor  Oenerdl:  I  mean  the  dagger 
he  has  been  speakinffof.  Can  you  state 
who  the  person  was  that  you  saw  holding 
the  dagger  that  struck  you? — The  pri- 
soner at  the  bar  struck  me  with  a  dagger 
similar  to  that  lying  on  the  table. 

Pabub,  J. :  Did  you  obserre  at  the  time 
the  prisoner's  head  or  face  to  see  whether 
there  was  any  mark  of  blood  upon  it  P — I 
never  saw  any  blood  of  any  description 
upon  any  man. 


Did  you  take  notice  whether  the  pri- 
soner's face  was  bloody  at  any  timeP— 
It  was  not  bloody  at  that  time. 

Henry  Chance  Bed/wood  recalled. — Exa- 
mined by  the  Solicitor  General, 

You  say  you  obserred  in  Fwrsey*e  hand 
a  dagger  with  a  brass  handle,  just  look  at 
that  (handing  a  dagger  to  the  witness)  P-* 
This  IB  about  the  length  of  the  blade,  but 
I  cannot  say  whether  it  is  the  instrument 
or  not.  It  was  a  blade  similar  to  this  in 
length. 

Cla/rheon:  I  submit  to  your  Lordships 
that  upon  many  of  the  counts  of  this  indict- 
ment there  is  no  evidence  whatever. 

Paxkb,  J. :  There  is  no  proof  of  any  act 
committed  by  him,  or  any  attempt  to 
apprehend  him  in  consequence. 

BoUeitor  General :  No,  my  Lord. 

Pakke,  J. :  The  third,  fourth,  andfifth(a) 
counts  are  out  of  the  question. 

Solicitor  General:  Yes,  my  Lord,  en- 
tirely.   It  rests  u^n  the  first  and  second. 

PhtUijpe :  Then  if  these  counts  are  out  of 
the  question,  perhaps  it  is  premature  to 
raise  any  objection.  Your  Lordships  will 
say  whether  it  is  premature  at  present, 
but  the  abandonment  of  those  counts  con- 
siderably varies  the  case. 

Gaselee,  J. :  This  case  not  having  been 
opened  has  thrown  a  difficulty  upon  the 
Cfourt— without  prefmming  to  say  it 
ought  not  to  have  been  the  coarse,  con- 
sidering the  state  of  the  matter;  I  am 
thinking  of  the  inconvenient  situation  in 
which  the  Court  is  placed.  Parties,  I 
think,  should  act  upon  the  law  as  it 
stands.  The  usual  course  is  for  the 
counsel  for  the  prosecution  to  state  the 
facts  without  reasoning  upon  them,  and 
such  facts  as  may  lead  one's  attention 
to  that  which  may  be  the  real  question  of 
law  in  the  case.  But  if  a  contrary  course 
is  to  be  adopted,  and  an  opening  is  to  be 
done  without,  we  shall  be  in  great  diffi- 
culty at  the  end  of  the  cause. 

Solicitor  General:  If  I  felt  myself  at 
liberty  to  address  the  jury  I  should  have 
pointed  out  the  first  and  second  counts. 

Pabke,  J. :  That  is  the  great  difficulty 
in  not  havlDg  an  opening  speech,  if 
there  is  a  speech  without  any  observations, 
I  think  it  beneficial. 

FhiUipe :  Yes,  my  Lord,  and  your  Lord- 
ships Lave  now  also  an  additional  reason 
why  I  expressed  my  surprise  at  it. 

Solicitor  Chneral :  The  case  for  the  pro- 
secution is  concluded. 

Gaselee,  J. :  Prisoner,  you  have  heard 
the  witnesses  examined  on  the  part  of  the 
prosecution.    As  the  law  now  stands,  your 


(a)  See  above,  p.  545. 
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ooansel  are  not  permitted  to  address  the 
jury  npon  the  facts  of  jonr  case.  Whether 
the  law  will  ever  permit  it,  it  is  not  for 
us  to  say.  There  was  no  statement  made 
by  the  prosecutor.  Therefore,  you  so 
far  stand  upon  equal  terms.  Your  counsel 
can  examine  any  witnesses  they  please,  or 
you  may  read,  or  have  read,  any  observa- 
tions you  wish  to  make  upon  the  facts  of 
this  case,  or  make  any  observations  you 
please. 

SXATfiMBMT  BT  THE  PbISOVEH. 

The  prisoner  delivered  in  the  following 
paper,  which  was  read : — 

Jiiy  Lords  and  eentlemen :  I  am  so  over- 
powered by  my  situation  and  the  fatigue  I 
nave  undergone,  being  in  ill-health,  that 
I  feel  incapable  of  making  such  a  defence 
in  the  way  of  address  to  you  as  my  case 
wonld  admit  of,  therefore  I  prefer  sub- 
mitting to  your  better  judgment  from  the 
mouths  of  my  witnesses  a  full  statement 
of  my  case,  from  which  I  have  no  doubt 
you  will  see  just  reason  to  conclude  that 
the  aggressors  throughout  were  the  police 
constables,  whose  conduct  from  beginning 
to  end  I  am  sure  will  turn  out  to  have 
been  wanton,  brutal,  and  savage ;  and  but 
for  their  misconduct  no  riot  or  disturbance 
whatever  would  have  taken  place.  My  life 
is  in  your  hands,  gentlemen,  1  am  sure 
you  will  do  justice  between  me  and  my 
prosecators.(a) 


Evidence  vob  the  Defence. 

Nathaniel  StaUwood. — Examined  by 
PhiUip$. 

I  am  a  sentleman  living  on  my  own 
fortune,  and  residing  at  No.  13,  Calthorpe 
Street.  My  house  commands  a  view  of 
the  field  upon  which  the  meeting  was  to 
be  held,  Calthorpe  Street,  the  •♦  Union "  i 
public-house,  ana  all  the  avenues  leading 
to  it.  On  the  Idth  of  May,  about  half- 
past  two  o'clock,  I  was  on  the  balcony  of 
my  house.  Until  the  appeaitknce  of  the 
police  there  had  been  no  disturbances. 
The  first  division  of  the  police  came  from 
Gray's  Inn  Boad,  and  halted  immediately 
in  front  of  my  house.  I  observed  a  body 
of  police  come  out  of  the  '*  White  Horse  '* 
liyery  stables  and  go  into  Goagh  Street. 
They  halted  at  the  comer  of  Collingridge 
Buildings.  I  heard  orders  given  to  draw 
their  staves.  They  were  about  700  or 
800.  An  order  was  then  given  to  the 
Gough  Street  body  to  charge.  Both 
bodies  charged,  making  for  the  chairman,  , 

(a)  Old  BaUey  Sessions  Papers,  1883,  p.  553.  i 


and  knocking  down  indiscriminately  every- 
one whom  they  met.  Up  to  that  time  no 
order  had  been  given  to  disperse,  and  the 
Biot  Act  had  not  been  read  or  proclama- 
tion made.  No  disturbance  or  breach  of 
the  peace  had  up  to  that  time  taken  place. 
I  was  so  indignant  that  I  addressed  the 
C  Division  and  begged  them  that  as  the 
Biot  Act  had  not  l^n  read  nor  a  procla- 
mation calling  on  the  people  to  disperse 
made,  to  take  the  people  into  custoay,  if 
they  were  doing  wrong,  and  not  to  knock 
them  down.  I  thought  they  were  rather 
intoxicated. 

Cross-examined  by  the  SclicUor  OeneraJ, 

I  was  formerly  a  justice  of  the  peace 
for  Middlesex.  1  held  the  office  for  three 
or  foar  months.  I  was  superseded  on  the 
representation  of  the  select  vestry  of  the 
parish  of  St.  Pancras.  I  was  once  tried 
for  riot  and  assault  and  acouitt^d.  I  was 
also  tried  for  an  assault  and  fined  102.(a) 

Did  you  know  there  was  to  be  a  meeting 
on  the  Calthorpe  Estate  the  13th  of  May  P 
— ^No,  not  until  my  groom  informed  me 
on  the  Sunday  previous  there  was  a  pro- 
clamation on  tne  prison  walls,  and  then  I 
went  and  read  it. 

On  what  day  of  the  week  was  the  Idth  P 
— On  a  Monday. 

Did  not  the  proclaroation  cantion  the 
people  from  coming  to  that  meeting  p — I 
considered  it  not  a  proclamation,  because 
it  was  not  signed. 

Because  it  was  not  signed,  did  you  con- 
sider it  was  to  be  disregarded  P — I  did. 

Did  it  not  caution  persons  coming  to 
the  meeting  on  the  following  day  P — ^It 
cautioned  persons  from  holding  any  illegal 
meeting. 

Did  it  fiot  state  that  the  object  was  to 
adopt  preparatory  measures  for  holding  a 
National  Convention  a^  the  only  means  of 
obtaining  and  seen  ring  the  rights  of  the 
people  P — It  did. 

Did  it  not  state  that  a  public  meeting 
for  such  a  purpose  would  be  dangerous  to 
the  pablic  peace,  and  be  illegal  P — I  think 
it  very  probable  it  did. 

Did  it  not  eo  state  it,  according  to  the 
best  of  your  recollection  P — Yes ;  it  is 
there  to  be  read. 

PhUltM :  If  my  learned  friends  are  not 
ashamed  of  the  document,  let  them  put  it 
in. 

Solicitor  General  :  Did  it  not  warn  all 
classes  of  His  Majesty's  subjects  P 

PhiUipe :  We  must  take  a  short  step  here. 
This  is  the  third  objection  I  have  been 
obliged  to  make.  My  learned  friend  has 
got  the  document  here,  and  is  examining 
from  it.    Whether  he  is  ashamed  to  read 

(a)  See  the  Time$,  20th  May  1833. 
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it,  I  do  not  know.  It  is  now  in  evidence 
before  yonr  Lordships  that  what  the  gen- 
tleman read  was  in  print.  I  submit  that 
the  dooament  mnst  be  prodnced  before 
anything  is  said  of  its  contents. 

Solicitor  Qetvaral:  I  hnmbly  apprehend 
that  we  are  not  boond  to  bring  the  walls 
of  Cold  Bath  Fields  Prison  here,  and  that 
that  which  was  posted  np  there  may  bo 
|2^Yen  in  evidence  as  verbal  testimony, 
and  that  I  have  a  right  to  cross-examine 
him  as  to  what  he  read,  just  as  I  might 
ask  him  the  inscription  npon  any  flag. 

Gaselee,  J.  t  I  think  it  was  so  held  at 
liUicaster  in  Mr.  Hwnt*»  case.  They  were 
allowed  to  give  evidence  of  the  oath 
taken,  (a) 

FhiUipe:  Certainly;  there  could  have 
been  no  objection  to  that.  The  best  evi- 
dence here  would  have  been  what  ap- 
peared on  the  walls.  But  this  must  have 
originated  somewhere.  I  do  not  know 
whether  the  parties  who  have  the  original 
think  it  prudent  or  discreet  to  withhold 
it.  But  if  this  came  from  the  Govern- 
ment— and  this  is  a  Government  prose- 
cution— it  must  have  come  from  the  pro- 
secutors. I  am  astounded  almost  to  find 
this  course  resorted  to  on  the  part  of 
the  Government,  when  there  is  no  person 
around  the  Court  that  does  not  see  the 
document  lying  before  them. 

Gaselee,  J. :  That  is  not  the  document 
posted  on  the  walls. 

SolieUor  OeneraX :  The  only  question  is 
this 

Gaselee,  J.  (reading  the  decision  in 
Hw/U^M  case  upon  the  admissibility  of  parol 
evidence) :  '*  An  indictment  against  A.  B. 
and  others  of  a  meeting,  parol  evidence  of 
inscriptions  may  be  received  without  pro- 
ducing them." 

Fhulipi :  Because  there  are  no  copies  of 
them. 

Solicitor  General :  This  has  been  affixed 
to  the  wall. 

Pabke,  J. :  The  usual  mode  is  by  pro- 
ducing a  copy,  and  asking  whether  it  is 
correct. 

Solicitor  Qeneral :  If  my  learned  friend 
wishes  the  document  to  be  put  in,  I  have 
no  objection  to  it. 

Fasks,  J. :  I  will  not  say  it  is  not  ad- 
missible, because  the  thing  is  affixed  to 
the  wall. 

(The  placard  was  handed  to  the  witness.) 

Solicitor  Qenercd :  Is  that  a  copy  of  what 
you  saw  on  the  wall  P— It  is. 

Bead  it,  if  you  please. 

[It  was  to  the  following  effect : — 

**Wberes8  printed  papers  haye  been  posted 
up  and  distributed  in  varioas  parts  of  the 
metropolis,  advertising   that  a  public  meeting 

(a)  1  St.  Tr.  y.S.  492. 


will  be  held  in  Coldbath  Fields  on  Monday 
next.  May  18th,  to  adopt  preparatory  measures 
for  holding  a  National  Convention  as  the  only 
means  of  obtaining  and  securing  the  rights  of  the 
people;  and  whereas  a  public  meeting  holden 
for  such  a  purpose  is  dangerous  to  the  public 
peace  and  ill^^al,  all  classes  of  His  Majesty's 
subjects  are  bereby  warned  not  to  attend  any 
snch  meeting  nor  to  take  any  part  in  the  pro- 
ceedings thereof. 

**  And  notice  is  hereby  given  that  the  civil 
authorities  have  strict  orders  to  maintain  and 
secure  the  public  peace,  and  to  apprehend  any 
persons  offending  herein,  that  they  may  be 
dealt  with  according  to  law. 

"  By  order  of  the  Secretory  of  State."] 

There  was  a  copy  of  this  stuck  up 
against  the  walls  of  Cold  Bath  Fields 
Prison  P — And  is  there  now. 

And  was  there  the  I3th  of  May  P — ^Yes. 

You  thought  this  not  being  signed  was 
to  be  disregarded  P — Yos. 

That  is  your  opinion  P — ^Yee,  as  it  does 
not  specify  what  Secretary  of  State. 

And  perhaps  you  thought  there  would 
be  nothing  illegal  in  such  a  meeting  P 

PhiiUpn  Whatsigniaes  what  Mr.  StalU 
tcood  thought  P 

Solicitor  General :  I  may  ask  this  to  try 
the  credit  of  the  witness. 

Parke,  J. :  Certainly. 

Gaselee,  J. :  He  has  said  it  was  to  be 
disregarded. 

Solicitor  General:  Did  you  consider  a 
meeting  to  consult  upon  preparatory  mea- 
sures for  holding  a  National  Contention  as 
the  only  means  of  obtaining  and  securing 
the  rignts  of  the  people  would  be  an 
illegal  meeting  P — I  never  considered  the 
(question  at  all,  because  there  was  a  meet- 
ing held  by  Mr.  O'ConneU  with  ten  times 
the  number,  and  the  peace  was  not 
broken,  (a) 

Was  that  a  meeting  to  adopt  prepara- 
tory measures  for  hol£ng  a  National  Con- 
yenlionp — I  do  not  know  what  its  object 
was. 

[Witness  saw  a  flag  with  a  death's  head 
and  cross  bones.  He  saw  the  American 
flag  unfurled.  3fae  was  declared  chair- 
man.] 

Did  he  (Mee)  say  any  thing  about  the 
taking  care  of  his  wife  and  children  P — 
Mr.  Mee  addressed  the  meeting,  desiring 
them  to  be  peaceful  and  quiet,  for  it  was 
of  essential  importance  to  their  cause  that 
it  should  be  conducted  with  peace  and 
quietness. 

I  asked  you  whether  he  said  anything 
about  his  wife  and  children  P — I  am 
coming  to  that — and  that  he  was  very 
much  obliged  to  the  Whig  Grovernment 
for  advertising  their  meeting,  for  it  gave 


(a)  In  December  1830,  in  Dublin; 
Beg.  1831,304. 


see  Ann. 
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them  an  importance  they  did  not  posBoss. 
He  then  hidted,  and  he  was  desired  by 
the  people  to  go  on.  He  appealed  to  the 
people  to  know  if  they  were  prepared  to 
sacrifice  one  tenth  of  aU  their  earnings  to 
support  his  wife  and  family. 

[ft  was  proved  by  other  witnesses  that 
some  of  the  police  constables  behaved 
with  great  violence,  though  none  of  them 
spoke  to  any  violence  nsed  by  the  prose- 
cutor or  Redwood ;  and  it  was  stated  by 
one  of  Uie  witnesses  for  the  defence,  Mr. 
Cowrinsy,  on  his  cross-examination,  that  he 
saw  a  death's  head  and  cross  bones  on  one 
of  the  flags  and  the  inscription  "  Liberty 
or  Death."  and  it  was  also  proved  on 
the  cross-examination  of  another  of  the 
witnesses  for  the  defence,  Mr.  Carpenter, 
editor  of  Uie  True  8un,  that  he  knew  of 
the  intended  meeting  before  he  went  to 
the  gronnd,  as  he  had  seen  it  stated  to  be 
the  intention  of  the  meeting  to  establish 
a  National  Convention ;  that  he  had  seen 
it  stated  in  various  publications,  advertise- 
ments,  and  bUk;  and  he  further  stated 
that  it  was  notorious,  (a)] 

SolwUor  Oeneral :  I  beg  your  Lordship's 
permission  to  call  back  Bemoood, 

PhiUips :  This  witness  has  been  in  Court 
during  we  entire  time  of  the  examination 
of  the  prisoner's  witnesses. 

Solicitor  Oeneral :  It  is  auite  new  to  me 
that  there  should  be  any  objection.  I  am 
surprised  at  the  objection  taken. 

PhiUip$ :  Ab  to  your  surprise  it  signifies 
nothing.  Beyond  all  (question  the  usual 
custom  is  not  to  examine  those  who  have 
been  in  Court  when  there  has  been  an 
order  that  they  should  be  sent  out,  and 
my  learned  friend  was  aware  of  that,  for 
the  first  question  he  put  to  Mr.  BtaXLwood 
was,  Have  yon  been  in  Court  P  My  learned 
friend  proposes  to  call  a  witness  to  con- 
tradict ours — one  who  has  been  in  Court 
during  the  entire  time  of  the  examination. 
It  is  true  he  has  been  so,  and  we  made 
no  objection ;  but  my  learned  friend 
should  have  told  ns  in  common  fair- 
ness he  intended  to  call  him  again. 
He  could  not  perhaps  anticipate  what 
the  witness  has  stated;  but  when  he 
found  that  the  witness  was  stating  facts 
he  intended  to  call  Redwood  to  contradict, 
he  ought  to  have  called  our  attention  to 


(a)  "  For  seyeral  days  past  large  placards 
haye  been  distributed  throughout  the  raetro- 
poUs,  by  order  of  the  Committee  of  the 
National  Union  of  the  Working  Classes,  and 
signed  by  John  Rus»eU,  the  secretary,  intima- 
ting that  a  public  meeting  would  be  held  on  the 
Calthorpe  Estate,  Coldbath  Fields,  on  Monday 
next  (this  day),  to  adopt  preparatory  measures 
for  holding  a  National  Convention  as  the  only 
means  of  obtaining  and  §ecuring  the  rights  of 
the  people."— The  Tim€$,  18th  May  1833. 


it.  Redwood  stays  in  Court,  and  knows 
what  he  has  to  contradict.  See  the  situa- 
tions in  which  our  witness  stands!  We 
have  called  our  witness  to  contradict  what 
that  witness  swore,  and  I  say  let  not  this 
Redwood  who  has  heard  every  word  come 
up  to  contradict  our  witness. 

Pabke,  J. :  It  is  competent  to  call  a 
witness  to  contradict  anything  inciden- 
tally arising.    Yours  was  to  prove  a  fttct. 

Gasbleb,  J. :  Are  yon  about  to  call  Red- 
wood to  reswear  what  he  has  already 
sworn,  or  to  contradict  something  that 
this  man  has  said  P 

Solicitor  Oeneral  i  To  contradict  what 
he  has  said. 

Parke,  J. :  It  can  only  be  for  tiiat. 

Gasbleb,  J. :  It  is  the  rule  of  law  with 
respect  to  people  who  are  in  Court,  unless 
the  judfles  make  some  order  to  the  con- 
trary, there  is  no  legal  objection  to  their 
evidence — if  it  is  by  accident  without  any 
design.  That  has  been  done  upon  this 
occasion  which  has  been  done  upon  others. 
The  witness  has  been  allowed  to  stay  in 
Court.  Therefore  the  Court  will,  unless 
it  sees  there  is  any  improper  course  taken, 
admit  his  evidence. 

IRedwood  was  re-called  to  prove  that  he 
was  sober,  and  that  he  never  raised  his 
trundheon  until  he  was  stabbed.] 

At  five  minutes  to  eleven  o'clock  Mr. 
Justice  Oaedee  commenced  his  snmming 
up  to  the  jury,  (a) 

SmacnrG  up. 

Gasblbe,  J.:  The  question  for  you  to 
consider  will  be,  whether  there  was  suffi- 
cient  provocation  to  reduce  the  ofi*ence  of 
the  prisoner  below  the  crime  of  murder, 
if  death  had  ensued;  and  although  it  is 
not  mentioned  in  the  indictment,  yon  are 
at  liberty  to  inquire  whether  the  meeting 
was  an  ille^l  meeting  or  not;  for  if  it 
was,  the  police  would  be  justified  in  taking 
awa^  the  flag ;  but  if  the  meeting  was  not 
an  illegal  one,  then  they  would  have  no 
ri^ht  to  take  the  flag  away  from  the 
prisoner.  Taking  it  that  the  meeting  was 
a  legal  one  this  question  will  arise,  whe- 
ther the  taking  away  of  the  flag  was  a 
sufficient  provocation  to  justify  the  pri- 
soner in  striking  with  such  a  deadly 
weapon ;  and  it  makes  a  great  difference 
whether  a  man  under  provocation  takes 
up  a  deadly  weapon  on  the  sudden ,  or 
whether  he  goes  out  with  the  weapon  in- 


(a)  Annual  Register,  1883  (Law  Cases),  p. 
827.  His  Lordship  during  his  summing  up  was 
twice  informed  by  the  majority  of  the  jurors 
that  thej  had  no  wish  to  trouble  his  Lordship  ; 
but  on  each  occasion  one  juror  expressed  his 
wish  that  his  Lordship  slumld  proceed.— The 
Times,  5th  July  1833. 
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tending  to  use  it  to  prevent  the  taking 
away  of  the  flag.  It  will  be  for  yon  to 
say  whether  the  conduct  of  the  prisoner 
showed  that  malignity  of  purpose  which 
would,  if  deBih  had  ensuea,  have  consti- 
tuted the  crime  of  murder.  If  you  are  of 
opinion  that  he  took  this  deadly  weapon 
with  an  intention  to  resist,  under  all 
circumstances,  the  taking  away  of  the 
fla^,  I  feel  justified  in  telSng  you,  and  I 
bebeve  that  my  learned  brother  will  agree 
with  me,  that,  if  death  had  ensued,  the 
crime  of  the  prisoner  would  not  haye 
been  less  than  the  crime  of  murder ;  how- 
ever, you  ought  also  to  consider  whether 
there  was  sufficient  provocation  before  the 
blow  was  given  to  i^uce  the  offenoe,  had 
death  ensued,  to  the  crime  of  man- 
slaup^hter.  A  great  deal  has  been  said  of 
the  impropriety  of  sending  out  policemen 
in  pUun  clothes,  (a)  I  own  that  it  does 
not  strike  me  that  there  is  any  impro- 
wiety  in  it ;  for  those  who  have  to  prevent 
disturbances,  would  not  do  their  duty  if 
they  did  noc  take  every  means  of  dis- 
covering the  persons  who  were  concerned 
in  them.  For,  although  it  would  be  im- 
p9X)per,  as  suggested  on  the  part  of  the 
prisoner,  if  persons  were  sent  out  to  lead 
others  into  the  commission  of  offences; 
yet  when  the  object  is  to  prevent  the 
oommission  of  crime,  parties  would  not  do 
their  duty  if  they  did  not  take  every 
means  of  finding  out  the  parties  concerned 
bjr  sending  those  in  among  them  who 
jxaght  be  able  to  make  the  discovery. 

On  the  part  of  the  prisoner  a  great  deal 
of  evidence  has  been  given  to  show 
that  the  conduct  of  the  policemen  was 
verv  violent  and  very  outrageous.  You 
will  have  therefore  to  consider  whether 
their  conduct  was  a  sufficient  provocation 
to  the  prisoner  to  resist  as  ne  did,  or 
whether,  from  the  fact  of  his  having  taken 
the  weapon  out.  with  him,  there  was  that 
malignity  of  purpose  which  would  have 
made  the  offence  of  the  prisoner  amount 
to  murder,  if  death  had  ensued. 

It  appears  from  the  evidence  of  Mr. 
StaJhowM  that  the  proclamation  contained 
in  the  Biot  Act  was  not  read.  Now,  a  riot 
is  not  the  less  a  riot  nor  an  illegal  meeting 
the  less  an  illegal  meeting  because  the 
proclamation  of  the  Biot  Act  has  not  been 
read,  the  effect  of  that  proclamation  being 
to  make  the  parties  guilty  of  a  capital 
offence  if  thev  do  not  disperse  within  an 
hour;  but,  if  that  proclamation  be  not 
read,  the  common  mw  offenoe  remains, 
and  it  is  a  inisdemeanor(2>) ;  and  all  mag|is- 
trates,  constables,  and  even  private  in- 
dividuals, are  justified  in  dispersing  the 

(a)  The  Buggettion  was  that  police  fpies  in 
plain  clothes  fomented  the  disturbance. 
(6)  See  Appendix  C. 


I  offenders ;  and  if  they  cannot  otherwise 
succeed  in  doing  so,  they  may  use  force. 
I  I  do  not  lay  down  this  as  the  law  for  the 
I  first  time ;  the  law  has  been  so  laid  down 
I  by  the  judges  on  thespecial  commission8.(a) 
!  There  has  also  been  given  in  evidence  a 
I  proclamation  issued  by  order  of  one  of  the 
I  Secretaries  of  State ;  and  in  that  proclama- 
tion it  is  stated  that  printed  papers  have 
been  posted  up,  advertising  tnat  a  public 
meeting  woula  be  held  to  adopt  prepara- 
tory measures  for  holding  a  National 
Convention.  Now,  that  procbmation  is 
not  evidence  that  the  meeting  was  to  be 
held  for  the  purposes  there  mentioned. 
It  is,  in  effect,  only  a  notice  given  by  the 
Secretary  of  State,  and  is  evidence  in  tills 
case  in  no  other  way;  but,  if  placards 
convening  the  meeting  were  posted  up, 
stating  that  the  meeting  was  for  those 
nurposes,  then  it  is  an  illegal  meeting. 
If  it  was  intended  by  force  to  make  any 
alterations  in  the  laws  of  the  country, 
that  would  be  a  muoh  more  serious  of- 
fence, as  it  would  be  high  treason.  The 
proclamation  states  it  to  be  an  iU^^l 
meeting,  and  commands  all  constables 
and  others  to  disperse  it.  If  such  a  notice 
be  given,  and  a  party  chooses  to  treat  it 
as  of  no  effect,  he  does  it  at  his  own 
risk.(&) 

Ciarkson^  for  the  prisoner :  The  Solicitor 
General  did  not  offer  any  evidence  to  show 
that  this  proclamation  was  issued  by  the 
Secretary  of  State. 

Gaselbb,  J. :  That  is  true ;  but,  without 
any  proclamation  at  all,  if  a  meeting  is 
illegal,  a  party  who  attends  it  bowing 
it  to  be  so  is  guilty  of  an  offence.  There 
may  be  a  difficulty  in  saying  in  what  way 
this  meeting  was  illegal,  but  it  was  either 
illegal  as  a  misdemeanor  or  a  higher 
offence ;  and,  whichever  it  was,  it  justifies 
the  dispersion  of  the  meetinff.  One  of 
the  witnesses  has  stated  that  the  purpose 
of  the  meetinewas  to  adoijt  preparatory 
measures  for  holding  a  Nationid  Conven- 
tion, and  that  that  was  generally  known. 
If  you  think  that  the  meetiDg  was  held 
for  the  purpose  of  adopting  preparatory 
measures  for  the  holdmg  of  a  National 
Convention,  then  the  police  had  a  right 
to  interfere,  and  arrest  the  parties.  The 
first  question  will  be,  whether  the  prisoner 
was  tne  person  who  gave  the  wound  to 
the  prosecutor  ^rooX^  r    And  the  question 


(a)  The  special  commissions  issued  in  1882 
for  the  trial  of  the  Bristol  and  Nottingham 
rioters.     See  above,  p.  1. 

(6)  **  If  after  such  a  notice  as  that  parties 
choose  to  treat  it  as  deserving  of  no  regard,  but 
actually  do  attend  a  meeting  of  this  description, 
they  must  take  the  consequences  and  be  liable 
to  the  punishment  to  be  inflicted  upon  parties 
so  conducting  themselves."— Shorthand  Notes. 
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will  then  be,  whether  there  was  such  pro- 
vocation as  wonld  have  rednoed  the 
offence  to  the  crime  of  manslanghter  if 
death  had  ensaed  P  If  you  are  of  opinion 
that  the  prisoner,  having  taken  the  flag 
in  his  hand,  had  prepared  the  weapon 
with  a  view  of  protecting  it  nnder  all  cir- 
cumstances, then  I  own  it  appears  to  me 
that  there  are  not  those  circumstances 
which  will  reduce  the  crime,  so  as  that,  if 
this  person  Brooke  had  died,  it  would  not 
have  amounted  to  murder.  If  you  think 
that  the  prisoner,  previous  to  his  going 
out,  prepared  a  deadly  weapon  to  resist 
any  attempt  to  defeat  the  object  of  the 
meetiug,  or  to  prevent  himself  from  being 
deprived  of  the  flag  which  he  carried,  I 
am  bound  to  tell  you  that  I  think  Uie 
offence  has  been  proved. 

A  Juryman :  Before  we  retire  will  your 
Lordshij)  let  me  ask  a  question  P  The 
only  evidence  as  to  the  character  of  the 
meeting  is  that  to  which  you  have  re- 
ferred ffiven  by  Mr.  WiUiam  Carpenter, 
His  evidence  goes  to  show  that  it  was  no- 
torious that  a  meeting  was  to  be  held,  but 
not  for  that  purpose ;  and  there  is  no  evi- 
dence put  in,  I  believe,  in  any  form,  not 
even  a  copy  of  the  advertisements  or  pla- 
cards which  the  getters-up  of  this  meeting 
had  issued,  so  that  we  cannot  gather  it  from 
the  meeting  itself,  Mr.  Carpenter's  evidence 
only  refemng  to  that.  Are  we  to  consider 
it  an  illegal  meeting  as  a  matter  of  course, 
because  it  is  so  pronounced  in  the  pro- 
clamation by  the  Secretary  of  State  P 

Fa&ks,J.  :  Certainly  not. 

Qasblbb,  J. :  No,  I  have  stated  that  Mr. 
Carpenter  says  what  was  the  object  of  the 
meeting. 

Pasks,  J. :  He  does  not  state  the  pro- 
clamation but  the  placards.  The  placards 
have  not  been  put  lo. 

Another  Juryman :  Then  the  legality  of 
the  meeting  we  are  not  to  decide  upon  P 

Gaselse,  J. :  If  the  meeting  was  legal, 
then  the  arrest  was  improper.  Then  the 
question  is  whether  the  resistance  to  the 
arrest  was  proportioned  to  the  attempt 
made  to  arrest.  It  is  not  because  a  man 
Attempts  to  arrest  you  wrongfully  that 


you  are  to  kill  him  with  an  instrument 
prepared  for  the  purpose  of  supporting 
you  in  what  yon  are  about  to  ao.  The 
question  would  be,  whether  that  instru- 
ment was  prepared  to  resist  any  attempt 
to  oppose  them  at  all  haaards,  or  whether 
it  was  under  those  cironmstanoes  which, 
according  to  your  honest  opinion,  would 
justify  you  in  saying  he  did  not  do  it  with 
that  intent.  If  he  did,  in  point  of  law 
I  have  told  you  the  consequences.  You 
will  consider  your  verdict.  If  there  is  any 
information  I  can  give  yoa  I  shall  be 
happy  to  do  it.  They  have  not  given  in 
the  placards,  but  one  of  the  witnesses  has 
said  what  the  object  of  the  meeting  was. 

His  Lordship  concluded  at  twenty 
minutes  after  one  o'clock,  when  the  jury 
retired  to  consider  of  their  verdict. 

At  twenty  minutes  past  two  the  juiy 
returned  into  court,  and  the  foreman,  aa- 
dressrng  the  judges,  said,  "  My  Lords,  we 
have,  as  your  Lordships  are  aware,  given 
not  only  long,  but  dose  and  anxious  at- 
tention to  tUs  case,  and  have,  since  we 
retured,  considered  with  all  the  care  which 
it  was  possible  to  bring  to  bear  upon  it,  the 
evidence  on  both  sides,  and  we  cannot  on 
such  evidence  conscientiously  pronounce 
any  o^er  verdict  than  Not  guilty." (a) 

Verdict,  not  guilty. 

( Attomies :  Maule  A  B.,  and  Harmer  & 
Co.) 


Matbrials  UAXim  USB  or.^The  report  is 
partly  taken  from  6  Oarrington  and  Payne's  Nisi 
Prias  Reports,  p.  81.  The  shorthand  notes  in 
the  possesfiion  uf  the  Solicitor  of  the  Treasoiy. 
the  evidence  in  the  Old  Bailey  Sessions  Papers, 
and  the  report  in  the  Times  of  5th  July  1833 
have  also  been  made  use  of. 


(a)  Annoal  Register,  1833  (Lew  Cases),  p. 
8S7.  **  The  announcement  wan  received  with  a 
general  barst  of  applause,  which  it  was  impos- 
sible to  stem  within  the  walls  of  the  court,  and 
without,  the  applause,  even  at  this  late  hour, 
was,  to  say  the  least  of  it,  deafening."— The 
Times,  5th  July  1888,  and  PUce  MSS.  27,  797, 
f.  214. 
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DICAS  against  LORD  BROUGHAM. 


AcnoN  OF  Trespass  by  John  Dicas  against  Lord  Brougham,  LC, 
BEFORK  Lord  Lyndhurst,  C.B.,  and  a  Special  Jury,  December  3, 
1833,  IN  THE  Court  of  Exchequer  at  Westminster.  (Reported 
in  6  C.  &  P.  249 ;  1  M.  &  Rob.  309.) 


The  Lord  ChaDcellor  sitdiig  in  bankruptcy  committed  Dicas  to  prison  for  contempt  of  an  order 
in  iMinkniptey.  Dicas  brought  an  action  against  the  Lord  Chancellor  for  the  imprisonment.  The 
only  plea  was  the  general  issue.  It  was  argued  at  the  trial  that  the  order  of  commitment  was 
erroneously  made. 

Ruled  by  Lord  Lyndhurst,  C.B. 

1.  Jurisdietion  to  eammiifor  Contempt  in  Bankruptcy, 

The  Lord  Chancellor,  sitting  in  bankruptcy  under  6  Geo,  4.  c.  16.,  could,  by  virtue  of  his 
authority  as  Lord  Chancellor,  commit  for  contempt. 

9.   Treepaae — Judicial  Ad. 

No  action  lies  against  the  Lord  Chancellor  for  an  order  (even  though  erroneous)  made 
in  the  exercifie  of  his  judicial  authority  in  a  matter  within  his  jurisdiction. 

3.  Pleading — General  lasue. 

The  general  issue  sufficed  inasmuch  as  no  action  conld  lie. 


Westmineter,  December  3, 1833. 

Before  Lord  Ltkdhurst,  C.B.,  and  a 
Special  Jury. 

iGunning  opened  the  pleadings(a) : — 

Middlesex,  to  wit. — Be  it  remembered  that 
on  Thursday,  the  twenty-fourth  day  of  October, 


(a)  Plea  Roll,  4  Will.  4,  Michaelmas  Term. 


in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty-three,  John  Dicas,  gentle- 
man,  the  plaintiff  in  this  suit,  one  of  the  at* 
tornies  of  this  Court,  complained  of  the  Right 
Honourable  Henry,  Baron  Brougham  and  Vaux 
(the  defendant  in  this  suit),  who  had  been 
summoned  to  answer  the  said  John  Dicas  of  a 
plea  of  trespass,  for  that  the  said  Baron,  on 
the  nineteenth  day  of  April,  one  thousand  eight 
hundred  and  thirty-one,  with  force  and  arms 
made  an  assault  on  the  plaintiff,  to  wit,  in  the 
county  of  Middlesex,  and  then  and  there  ill- 
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treated  and  imprisoned  the  plaintiff,  and  de- 
tained him  in  prison  there  without  reasonable 
and  probable  cause,  for  sixteen  days  next 
following,  contraxy  to  law,  and  a^nst  the  will 
of  the  plaintiff,  whereby  the  plaintiff  was  not 
only  prevented  from  attending  to  and  trans- 
acting his  necessary  afiairs  and  business  as  an 
attorney  and  solicitor  during  all  that  time,  but 
necessarily  expended  seventy-two  pounds  in 
obtaining  his  release  from  such  imprisonment, 
and  was  greatly  injured  in  his  profession, 
underwent  great  anxiety  of  mind,  and  was  re- 
duced with  his  family  to  great  distress,  poverty, 
and  ruin,  to  wit,  in  the  county  aforesaid.  And 
for  that  the  said  Baron  on  the  said  nineteenth 
day  of  April,  and  on  divers  other  days  between 
that  day  and  the  commencement  of  this  suit, 
with  force  and  arms  again  ill-treated  and  impri- 
soned the  plaintiff,  to  wit,  in  the  county  afore- 
said, and  other  wrongs  to  the  plaintiff  then 
atad  there  did,  against  the  peace  of  our  Lord 
the  King,  to  the  plaintiff's  damage  of  ten 
thousand  pounds,  and  therefore  he  brings  his 
suit,  &c.  Plea — And  the  said  defendant  by 
Joseph  Blower  his  attorney  comes  and  de- 
fends the  force  and  injury  when,  ftc,  and  says 
that  he  is  not  guilty  of  the  supposed  trespasses 
above  laid  to  his  charge  in  manner  and  form 
as  the  said  plaintiff  hath  above  thereof  com« 
plained  agaixist  him,  and  of  this  he,  the  said  de- 
fendant, puts  himself  upon  the  country,  &c. 
JReplicatioH'^Aiid  the  said  plaintiff  doth  the 
like. 

The  case  was  opened  by  Platt,{a)  for  the 
plaintiff,  that  a  commisBion  of  bankrupt 
nad  been  sned  out  against  a  person  named 
NoTcBB^  and  that  the  plaintiff  was  solicitor  to 
that  commission;  and  that  on  the  12th 
of  February  1831  the  Vioe-Ohancellor  (b) 
made  an  order  directing  the  plaintiff  to 
pay  to  Oeorge  BuUer  and  Joseph  Proctor 
(the  assignees)  a  sum  of  56/.  130.  lid.,  and 
to  deliver  up  books  and  papers.  How- 
ever, without  any  demand  of  either  the 
money  or  books  having  been  made  on 
this  order,  the  phbintiff  was  arrested 
under  a  warrant  issued  by  the  defendant 
as  Lord  Chancellor.  At  the  time  of 
this  arrest  the  plaintiff  was  attending  the 
argument  of  a  motion  for  a  new  trial  in 
the  Court  of  Common  Pleas  in  a  case  in 
which  he  was  the  attorney.  This  arrest 
took  place  on  the  19th  of  April  1831,  the 
warrant  bearing  date  the  12th  of  March 
preceding.  Immediately  after  this  arrest 
the  plaintiff  was,  at  his  own  desire,  taken 
before  the  defendant,  who  discharged  him, 
and  directed  him  to  attend  the  Court  of 
Chancery. (c)  The  plaintiff  attended  the 
Court  of  Chancery  during  nearly  the  whole 
of  Easter  Term,  and,  within  a  few  days  of 

(o)  Afterwards  a  Baron  of  the  Exchequer. 

(6)  Sir  Lancelot  Shadwell. 

(c)  "  After  the  hearing  was  over  Mr.  Serjeant 
Bompas  being  informed  of  the  plaintiff's  situa- 
tion, went  with  him  and  the  tipstaff  to  the  Lord 


the  end  of  it,  the  Lord  Chancellor  having 
conferred  with  the  Lord  Chief  Justicos  of 
the  Courts  of  King's  Bench  and  Common 
Plea8,(a)  discharged  the  warrant  for  the 
committal  of  the  plaintiff.  By  this  the 
warrant  was  discharged,  but  not  the  order 
for  committal  on  which  the  warrant  was 
founded ;  and,  on  the  last  day  of  term, 
Sir  WUliam  Home(h)  applied  to  the 
Lord  Chancellor  to  discharge  the  order. 
This  application  was  granted,  with  costs, 
which  costs  were  to  be  deducted  from  the 
sum  of  562.  ISs.  Ud.  The  plaintiff  sup- 
posed  that  this  meant  his  entire  costs, 
but  the  officers  of  the  Court  thought 
not;  and,  on  the  matter  being  again 
mentioned  bv  Sir  William  Home,  the 
Lord  Chancellor  said  that  he  intended  it 
to  include  the  entire  costs,  but  after  con- 
ferring with  one  of  his  officers  he  said  he 
would  consider  of  it ;  but  since  that  his 
Lordship  had  never  given  anv  judgment. 
It  was  mentioned  to  the  Lord  Chanoellor 
by  Sir  William  Home  that  the  opposite 
party  would  go  on,  but  his  Lordship  said 
that  the  proceedings  would  be  stayed. 
However,  notwithstanding  this,  the  plain- 
tiff wrote  to  Mr.  Vinard,  his  Lordship^s 
secretary  of  bankrupts,  who  informed  the 
plaintiff  that  there  was  no  stay  of  proceed- 
ings ;  and  the  plaintiff  was  again  taken 
into  custody  on  another  warrant  of  the 
Lord  Chancellor  on  the  22nd  of  September, 
under  which  he  was  imprisoned  in  the 
Fleet  Prison  till  the  22nd  of  December,  (c) 
Having  stated  these  facts,  PlaU,  for  the 
plaintiff,  submitted  that  the  Lord  Chan- 
cellor had  no  authority  to  issue  these 
warrants.  By  the  6  Oeo.  4.  c.  16,  all 
former  Bankrupt  Acts  were  repealed,  and 
by  that  statute  no  sudi  authority  is  given. 


Chancellor's  Court,  but  his  Lordship  was  up. 
They  then  went  to  the  Yioe-Cbancellor,  but  his 
Honour  reused  to  interfere  with  the  Lord  Chan- 
cellor's order,  although  he  intimated  an  opinion 
that  the  arrest  was  illegal.  Upon  this  they 
went  to  the  House  of  Lords,  where  the  defen- 
dant directed  the  plaintiff  to  be  dischaiged  upon 
an  undertaking  that  he  should  appear  the  next 
day  in  the  Court  of  Chancery." — ^The  TVfiie;, 
Dec.  4,  1833. 

(a)  Lord  Denman,  Chief  Justice  of  the  Court 
of  King's  Bench,  and  Sir  Nicholas  Conyngham 
Tindal,  Chief  Justice  of  the  Court  of  Common 
Pleas. 

(6)  Afterwards  Attorney  General  and  sub- 
sequently a  Master  in  Chancery. 

(c)  "OnthelOth  August  1831  the  plaintiff 
wrote  to  Mr.  Vizard,  the  defendant's  secretary, 
on  the  subject,  and  received  an  answer  that 
there  was  no  order  of  the  Lord  Chancellor  for 
staying  proceedings.  Upon  that  very  day  the 
plaintiff  was  taken  from  his  family  by  another 
warrant  of  the  defendant  and  immured  in  a 
prison,  where  he  remained  three  months.*' — 
Times,  Dec.  4,  1833. 
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The  Lord  Chancellor  oonld,  therefore, 
have  no  aathority  to  commit  for  contempt 
in  bankruptcy.  Gould  the  Lord  Chancellor 
sapersede  the  right  of  a  party  to  have  hiB 
case  tried  by  a  jury?  If  the  plaintiff 
owed  money  to  the  assignees  they  might 
baye  brought  an  action ;  and  if  the  Lord 
Chancellor  had  the  power  of  committing 
for  contempt  in  bankruptcy,  he  should 
haye  waited  till  there  was  a  contempt  by 
theparty  refuBing  to  obey  the  order. 

The  warrant  under  which  the  plaintiff 
was  taken  into  custody  on  the  19th  of 
April  was  read.(a) 

KeUy,{b)  for  the  plaintiff,  called  for  the 
order  of  the  Lord  Chancellor  on  which 
that  warrant  was  founded,  notice  haying 
been  giyen  to  produce  it. 

CamfheU,{c)  Solicitor  Gkneral,  for  the 
defendant  declined  to  produce  it. 

Phut :  Then  it  stands  as  if  there  was  a 
warrant  and  no  order.((2) 

EviDENOie  FOB  THS  PlAIHTDTP. 

Thomas  Allen{e)  proved  that  he  took  the 
plaintiff  into  custody  under  this  warrant 


(a)  This  warrant  was  as  follows  :  — 
*'LoRD  Chaucsllob. 

In  the  Matter  of  J amet  Nohet,  a  Bankmpt. 

Whbbbas  by  my  order  made  in  this  matter, 
upon  the  petition  of  George  Butler,  of  Eennett, 
in  the  county  of  Wilts,  ale  brewer,  and  Joseph 
Proctor,  of  Gould  Square,  Crntcbed  Friars,  in 
the  city  of  London,  wine  merchant,  assignees  of 
the  estate  and  effects  of  James  Nokes,  a  bank- 
rupt, bearing  even  date  herewith,  it  was  ordered 
that  John  Dicas,  therein  named,  should  stand 
committed  to  His  Mij^*^'*  prison  of  the  Fleet. 
These  arp,  therefore,  in  pursuance  thereof,  to 
will  and  require  *  you  forthwith,  upon  receipt 
thereof,  to  make  diligent  search  after  the  body 
of  the  said  John  Dicas,  and  wheresoever  you 
shall  find  him  to  arrest  and  apprehend  him,  and 
him  safely  conyey  to  His  Majesty's  prison  of 
the  Fleet,  there  to  remain  until  my  further 
order ;  willing  and  requiring  all  mayors,  sheriffs, 
justices  of  the  peace,  headboroughs,  constables, 
and  all  others  His  Majesty's  loring  subjects,  to  be 
aiding  and  assisting  to  you  in  the  due  execution 
of  the  premises,  as  they  tender  His  Majesty's 
serrices,  and  will  answer  the  contrary  thereof  at 
their  peril ;  and  this  shall  be  to  you  and  any  of 
yon  who  shall  do  the  same,  a  sufficient  warrant. 

Dated  this  1 2th  day  of  March,  in  the  year  of 
Oar  Lord  1881.  Bboooham.  C. 

To  William  Bobert  Henry  ;&x>wn, 
Esq.,  Warden  of  His  Majesty's 
Prison  of  the  Fleet,  or  to  his 
deputy  attending  the  High  Court 
of  Chancery." 

{hi)  Afterwards  Lord  Chief  Baron. 

(c)  Afterwards  Lord  Chancellor. 

(</)  In  the  report  in  1  M.  &  Bob.  809  is  a 
copy  of  the  order. 

(e)  The  Lord  Chancellor's  tipstaff. 


at  the  Court  of  Common  Fleas,  and  tbafc  on 
the  plaintiff  being  taken  before  the  Lord 
Chancellor,  he  was  discharged  and  ordered 
to  attend  the  Court  of  Chancery.  This 
witness  stated,  in  his  cross-examinatiou, 
that  the  only  objection  then  made  to  the 
arrest  was  that  the  plaintiff  was  priyileged, 
because  he  was  attending  the  Court  of 
Common  Pleas. 

Bcberte,  a  clerk  of  Mr.  Dicas,  nroyed  that 
Dicas  attended  the  Court  or  Chancery 
daily  for  nearly  a  fortnight. 

Campbell  asked  the  witness  whether 
Dicas  had  not  told  him  that  he  had  pre- 
sented a  petition  to  the  Lord  Chancellor  P 
The  witnePB  said  that  he  had  not. 

FoUeU,{a)  for  the  plaintiff,  wished  toaak 
the  witness  whether  he  had  heard  Dicas 
say  anything  about  an  order  P 

LordLTimHUBST,  C.B.(&):  If  the  witness, 
in  answer  to  a  question  put  by  the  other 
side,  had  giyen  eyidence  of  a  oonyersation, 
you  might  haye  had  the  whole  of  that 
conyersation,  but  the  witness  has  said 
that  there  was  no  conyersation  such  as 
that  which  is  inquired  for. 

The  question  was  not  put. 

WiUiam  Henry  Brown,{e)  the  warden  of 
the  Fleet,  put  in  the  second  warranted) 

The  order  for  the  seoond  oommitment 
was  read,(d)  and  also  examined  copies  of 


(a)  After^'ards  Attorney  General. 
(6)  Afterwards  Lord  Chancellor. 

(c)  **  Mr.  Brown,  warden  of  the  Fleet,  exa- 
mined  by  Mr.  Gunning:  Witness  did  not 
recollect  when  he  had  the  plaintiff  in  his 
custody.  One  of  his  officers  of  the  name  of 
George  Woodruff  was  now  dead.  The  warrant 
was  dated  10th  of  August.  It  was  executed  on 
the  29nd  September.  He  was  discharged  on 
the  28rd  of  December.  The  order  was  annexed 
to  the  warrant.  Upon  further  examination  the 
witness  said  he  did  not  know  the  precise  day 
when  the  plaintiff  was  first  in  his  custody,  nor 
did  he  know  when  he  was  dbchatged. 

Lord  Ltndhurst,  C.B.,  said  it  was  the  oddest 
thing  for  the  witness  not  to  know  when  the 
plaintiff  came  into  his  custody,  and  when  he 
was  discharged.  The  Lord  Chancellor's  order 
was  dated  22nd  December.  The  Solicitor 
General  and  Mr.  Piatt  agreed  that  the  de- 
fendant was  taken  into  custody  on  the  22nd 
September."— The  Times,  4  Dec.  1888. 

(d)  This  is  in  the  same  form  as  the  other 
warrant,  and  was  dated  August  10,  1831. 


(O 


**LoRD  Chancbllok. 


Wednesday,  10th  August  1831.     In  the  matter 
of  James  Nokes,  a  Bankrupt. 

Whebeas  George  Butler,  of  Kennett,  in 
the  county  of  Wilts,  ale  brewer,  and  Joseph 
Proctor,  of  Gould  Square,  Crutched  Friars, 
London,  wine  merchant,  assignees  of  the 
estate  and  effects  of  James  Kokes,  a  bank- 
rupt,   did  this  day    prefer    their  petition    to 
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the  affidayitB  on  which  the  first  commit,  i 
ment  was  founded.    These  aflSdayits  did 

me,  showing  that  hy  an  order  made  in  this 
matter  on  the  petition  of  the  petitioners  hy  his 
Honour  the  Vioe-Chancellor,  bearing  date  the 
2nd  day  of  February  1881,  it  was  ordered  that 
John  Dica8,  the  person  mentioned  in  the  said  j 
order,  should  within  four  days  after  he  should  , 
be  duly  and  personally  served  with  the  said 
order  pay  to  the  petitioners  the  balance  or 
sum  of  56Z.  I3s.  lid.  in  the  said  order  men- 
tioned ;  and  it  was  ordered  that  the  said  John 
Bicas  should,  within  the  like  period  of  four 
days,  deliver  up  to  the  petitioners  upon  oath 
all  papers  and  writings,  receipts  and  vouchers, 
touching  or  relating  to  the  estate  of  the  said 
bankrupt  in  his  custody  or  power  ;  and  in  case 
default  should  be  made  by  the  said  John  Dicas, 
either  in  the  payment  of  the  said  money  or  the 
delivery  of  the  said  documents  or  any  of  them 
as  therein-before  directed,  that  the  said  John 
Dicas  should  stand  oonimitted  to  His  Majesty's 
prison  of  the  Fleet.  That  the  petitioners  by 
virtue  of  their  power  of  attorney,  bearing  date 
the  28rd  day  of  May  last,  authorised  and 
appointed  Charles  Bischoff,  of  No.  8,  Copthall 
Court,  London,  solicitor,  their  lawful  attomey- 
at-law,  to  ask,  demand,  recover,  and  receive  from 
the  said  John  Dicas  the  said  balance  or  sum  of 
56/.  18#.  lid.  in  the  said  order  mentioned  and 
directed  to  be  paid  as  therein  mentioned.  That 
the  said  Charles  Bischoff,  as  the  attorney  of  the 
petitioners,  duly  and  personally  served  the  said 
John  Dicas  with  a  true  copy  of  the  said  order 
on  the  3Ut  day  of  May  last,  also  with  a  true 
copy  of  the  said  power  of  attorney,  by  virtue  of 
which  the  said  Charles  Bischoff  duly  demanded 
from  the  said  John  Dicas  payment  of  the  said 
sum  of  56/.  ld«.  lie/.,  and  produced  at  the  same 
time  the  originals  of  the  said  power  of  attorney 
and  order,  whereupon  the  said  John  Dicas 
claimed  to  be  allowed  the  costs  under  an  order 
made  by  me  on  the  7th  day  of  May  last  as  a  set- 
off ;  but  no  order  to  such  effect  had  then  been 
served,  nor  was  it  known  by  the  petitioners  or 
their  said  attorney  that  any  order  to  such  effect 
had  been  obtained.  That  shortly  after  such 
demand  the  said  John  Dicas  served  the  said 
order  of  the  7th  May.  That  the  said  John 
Dicas  having  delayed  to  carry  his  biU  of  costs 
to  be  taxed  under  the  said  last-mentioned  order, 
the  said  petitioners  caused  an  office  copy  of  such 
order  to  be  obtained  and  a  warrant  to  be  served 
on  the  said  John  Dicas,  whereby  he  was 
required  to  bring  into  the  office  of  John  Kdward 
Dowdeswell,  Esq.,  the  Master  to  whom  the  said 
last-mentioned  order  was  referred,  on  or  before 
the  2nd  day  of  July  1881  his  biU  of  costs  to  be 
taxed  under  the  order  of  the  7th  May  last  in 
this  matter.  That  the  said  Master  by  his  certi- 
ficate bearing  date  the  15th  day  of  the  said 
month  of  July,  certified  to  me  that  the  said 
John  Dicas  had  not  brought  in  before  the  said 
Master  his  bill  of  costs  to  be  taxed  although  he 
had  been  duly  summoned  so  to  do  as  by  oath 
made  appeared.  That  on  the  20th  day  of  the 
said  month  of  July  the  said  Charles  Bischoff, 
as  the  attorney  of  the  petitioners,  did  dulv  and 
personally  serve  the  said  John  Dicas  with  the 


not  state  Any  demand  and  reftisal  of  the 
money  and  papers  after  the  Vioo-Ofaan- 
cellor's  order  to  pay  the  one  and  to  retnm 
the  other  within  fonr  days.  The  copies 
were  produced  by  the  son  of  the  plaintiff, 
who  stated  that  uie  plaintiff*  was  a  solicitor 
of  the  Court  of  Chancery  and  acted  as 
solicitor  to  the  commission  asainst  Nokes, 
and  as  snch  received  assets  which  belonged 
to  the  assignees. 

The  order  discharging  the  first  warrant 
was  read.(ci) 

certificate  of  the  said  Master  Dowdeswell,  and 
at  the  same  time  again  demand  of  the  said  John 
Dicas  payment  of  the  56/.  1 8s.  \ld.  as  also  the 
delivery  of  all  papers  and  writings,  receipts  and 
vouchers,  touching  or  relating  to  the  estate  of 
the  said  bankrupt  in  the  custody  or  power  of 
the  said  John  Dicas.  That  the  said  John 
Dicas  refused  to  pay  the  said  sum  of  money,  or 
to  deliver  the  said  papers  and  writings  demanded 
as  aforesaid  in  pursuance  of  the  said  order  of 
the  2nd  day  of  February  last,  or  in  any  respect 
to  comply  therewith ;  and  therefore  praying 
that  the  said  John  Dicas  might  immediately 
stand  committed  to  his  Majesty's  prison  of  the 
Fleet  for  the  contempt  of  the  said  order  of  the 
2nd  February  last,  and  that  my  warrant  might 
issue  for  that  purpose.  Now,  upon  reading  the 
said  petition  and  an  affidavit  of  the  petitioners, 
and  also  an  affidavit  of  Charles  Bischoff,  I  do 
order  that  the  said  John  Dicas  do  stand  com- 
mitted to  his  Majesty's  prison  of  the  Fleet,  and 
that  a  warrant  of  commitment  do  forthwith 
issue  for  that  purpose. 

Bbouoham,  C." 


(«) 


"  Loai>  Chavcbllor. 


Saturday,  7th  Mav  1881.    In  the  matter  of 
JameM  Nokea,  a  Bankrupt. 

Whvrkas  George  Butler,  of  Kennett,  in  the 
county  of  Wilts,  ale  brewer,  and  Joseph  Proc- 
tor, of  Gould  Square,  London,  wine  merchant, 
assignees  of  the  estate  and  effeets  of  James 
Nokes,  did,  on  the  12th  day  of  March  last, 
prefer  their  petition  to  me,  stating  thai  by  an 
order  made  in  this  matter  on  the  petition  of  the 
petitioners  by  his  Honour  the  Vice-Chanrellor 
bearing  date  the  2nd  day  of  Februaiy  1831,  it 
was  ordered  that  John  Dicas,  the  person  men- 
tioned in  the  order,  should,  within  four  days  after 
he  should  be  duly  and  personally  ferved  with  Uie 
said  order,  pay  to  the  petitioners  the  balance 
or  sum  of  56/.  18«.  lie/,  in  the  said  order  men- 
tioned ;  and  it  was  ordered  that  the  said  John 
Dicas  should  also,  within  the  like  period  of  four 
days,  deliver  up  to  the  petitioners,  upon  oath,  all 
papers  and  writings,  receipts  and  vouchers, 
touching  or  relating  to  the  estate  of  the  said 
bankrupt,  in  his  custody  or  power ;  and  in  case 
default  should  be  made  by  the  said  John  Dicas, 
either  in  payment  of  the  said  money  or  delivery 
of  the  said  documents,  or  any  of  them,  as  therein- 
before directed,  that  the  said  John  Dicxis  shonkl 
stand  committed  to  his  Majesty's  prison  of  the 
Fleet ;  that  the  said  John  Dicas  was  duly  and 
personally  served  with  the  said  order  on  the  X2nd 
day  of  Februaiy  last;  that  the  said  John  Dicas 
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The  Earl  of  EUon  stated  that  he  was 
Lord  Chancellor  during  twenty-five  years, 
and  daring  that  time  had  sat  in  bank« 
raptcy;  and  that  if  he  had  ever  com- 
mitted a  party  for  disobeying  an  order  to 
pay  money  or  delivery  of  papers,  without 
proof  of  a  demand  and  refusal,  that  would 
be  a  mistake. 

In  his  cross-examination  (a)  his  Lord- 
ship said  that  he,  when  Lord  Chancellor, 
ooiomitted  to  the  Fleet  for  contempt  in 

had  thitherto  refused  to  pay  the  said  sum  of 
money  or  to  comply  with  the  said  order  in  the 
defivery  of  all  papers  and  writings,  receipts  and 
Touchers,  touching  or  relating  to  the  estate  of 
the  said  bankrupt,  in  the  custody  or  power  of 
the  said  John  Dicas ;  and  praying  that  the  said 
John  Dicas  might  immediately  stand  conunitted 
to  His  Majesty's  prison  of  the  Fleet  for  his 
contempt  of  the  said  order,  and  that  my  war- 
rant might  issue  for  that  purpose.  And  whereas 
by  my  order  made  on  the  12th  day  of  March 
last,  upon  reading  the  said  petition  and  the 
several  affidavits  filed  in  support  thereof,  it  was 
ordered  that  the  said  John  Dicas  do  stand 
committed  to  His  Majesty's  prison  of  the  Fleet, 
and  that  a  warrant  of  committal  do  forthwith 
issue  for  that  purpose.  And  whereas  on  the 
7th  day  of  May  instant,  application  was  made  to 
me  by  Mr.  Solicitor  General  (Sir  William 
Home),  of  counsel  for  the  said  John  Dicas,  that 
my  aforesaid  order  might  be  discharged,  and 
that  the  costs  of  the  said  John  Dicas,  of  and 
attending  that  application,  might  be  paid  to 
him  by  the  said  George  Butler  and  Joseph 
Proctor.  Now  upon  hearing  my  said  order 
read,  and  what  was  alleged  by  Mr.  Solicitor 
General,  of  counsel  for  the  said  John  Dicas, 
and  by  Mr.  Russell,  of  counsel  for  the  said 
George  Butler  and  Joseph  Proctor,  and  also 
the  affidavits  filed  by  both  the  said  parties  read, 
I  do  order  that  my  aforesaid  order,  bearing  date 
the  12th  day  of  March  last,  be,  and  the  same  is, 
hereby  discharged.  And  I  do  further  order 
that  it  be  referred  to  the  Master  of  the  Court  of 
Chancery,  in  rotation,  to  tax  the  costs  of  the 
siud  John  Dicas,  of  and  attending  the  aforesaid 
application ;  and  that  the  amount  thereof,  when 
taxed,  be  allowed  to  him  as  a  set-off  against 
the  balance  or  sum  so  claimed  as  aforesaid  to 
be  due  from  him  to  the  said  George  Butler  and 
Joseph  Proctor. 

Bbocoham,  C." 

(a)  **  S.G. :  Did  you  not  frequently  make 
orders  that  solicitors  who  had  in  their  hands  the 
property  of  assijgnees  should  pay  it  over  to 
ttte  assignees  ? — ^Thcre  is  no  doubt  I  did.  Whilst 
I  was  c3iancellor  all  the  assignees  were  chosen 
by  the  creditors,  and  if  any  creditor  had  applied 
to  me  for  an  assignee  or  a  solicitor  to  brin^  the 
money  into  Court  I  should  have  ordered  him  to 
do  80  ;  and  if  the  order  were  disobeyed  I  should 
have  committed  him. 

Did  you  not  make  many  such  orders? — I 
really  cannot  tell  the  particukrs  of  any  order, 
but  I  should  certainly  have  made  such  orders. 

Did  yon  not  exercise  that  power  both  before 
the  Bankrapt  Act  of  the  6  Geo.  4.  c.  16.  and 

o    61686. 


bankruptcy.  His  Lordship  said  that  he 
could  not  state  whether  there  ought  to  be 
a  new  demand  after  a  four-day  order. 

Sir  William  Home  proved  that  he  was 
counsel  for  the  present  plaintiff  in  an  ap- 
plication to  the  Lord  Chancellor,  but  did 
not  at  all  perfectly  remember  the  circum- 
stances ;  but  he  thought  that  the  question 
was,  whether  there  should  be  a  second 
demand  after  the  four-day  order. 

In  his  cross-examination  he  said  that 
the  Lord  Chancellor  made  orders  in  bank- 
ruptcy and  committed  for  the  disobedience 
of  them.  He  also  stated  that  when  an  order 
is  made  for  the  payment  of  money  and  de- 
livery of  papers,  a  demand  should  be 
made,  and,  if  not  complied  with,  there  is 
another  order  to  pay  the  money  and  de- 
liver the  papers  in  four  days,  this  being 
called  a  four-day  order ;  and  if  that  four- 
day  order  is  not  complied  with,  there  is 
an  order  made  that  the  party  shall  be 
committed,  (a) 

John  Pensam,  who  had  been  twelve  years 
the  secretary  of  bankrupts  to  Lord  Eldon, 
stated  that  the  practice  of  the  Court  of 
Chancery  was  to  make  personal  service  of 
the  four-day  order  and  for  some  person 
entitled  to  make  a  demand  at  and  after 
the  service  of  that  order ;  and  he  believed 
that  in  no  instance  had  Lord  Eldon  com- 
mitted a  party  without  such  a  demand. 

William  Morris  Elkin,  attorney,  was 
employed  by  the  plaintiff  to  procure  his 
liberation  from  prison  under  the  Insolvent 
Debtors  Act.  Plaintiff  was  brought  up  on 
the  2tid  December  1831,  and  discharged 
on  the  7tb,  but  did  not  get  out  of  prison 
then  in  consequence  of  the  order  of  the 
Lord  Chancellor.  Did  not  know  when  ho 
was  liberated.  (6) 

Two  letters  of  the  plaintiff,  written  to 
the  defendant,  asking  compensation  for 
the  two  imprisonments,  were  put  in. 

GampbelU  for  the  defendant.  I  sub- 
mit   that    the    plaintiff    must  be    non- 


after  that  Act  ? — I  did  ;  but  that  will  appear  by 
my  orders. 

Did  your  Lordship  personally  inspect  all  the 
affidavits  ? — I  cannot  give  an  answer  to  that 
question,  but  my  secretary  will  give  a  better 
answer. 

After  an  order  to  pay  money  (a  four-day 
order)  has  been  served  and  a  demand  has  been 
made,  is  it  necessary  that  there  should  be  a 
second  demand? — I  cannot  answer  that  ques- 
tion. 

Your  Lordship  considers  that  to  he  a  question 
of  some  doubt? — I  cannot  answer  )t  now." — 
The  Times,  December  4, 1833. 

(a)  "  Was  a  second  demand  necessary  at  the 
conclusion  of  the  fonr-day  rule  ?  My  impres- 
sion is  that  it  was  necessary."  —  The  Times, 
Dec.  4,  1833. 

(6)  The  Times,  Dec.  4,  1839. 
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suited.  This  action  is  brought  against  the 
defendant  as  Lord  Chancellor ;  and  I  say, 
that,  by  the  law  of  England,  no  snch 
action  lies.  Mr.  Dicas  alleges  that  he  has 
been  illegally  imprisoned  by  a  warrant  in 
March  and  by  another  warrant  in  August. 
Both  these  warrants  were  granted  by  the 
Lord  Chancellor  as  Lord  Chancellor,  and 
within  his  jurisdiction  as  holding  the 
Great  Seal.  With  respect  to  the  second 
imprisonment,  there  is  no  irregnlarity 
complained  of.  The  order  for  that  is  pat 
in,  and  that  order  recites  an  order  of  the 
Vice-Ohancellof  to  pay  56Z.  138.  lid.  to 
the  assignees ;  and  it  recites  a  demand. 
It  then  recites  a  four-day  order,  and 
states  that  there  was  a  second  demand 
upon  that  order,  and  a  refusal  to  comply 
with  it.  Therefore,  unless  there  is  no 
jurisdiction  in  the  Lord  Chancellor  in 
bankruptcy  to  commit  the  solicitor  who 
sues  out  the  commission  for  a  contempt, 
the  action  clearly  cannot  be  maintained 
in  respect  of  that  imprisonment.  With 
respect  to  the  first  miprisonment,  the 
warrant  only  is  put  in  together  with  the 
three  affidavits  on  which  it  was  granted  ; 
and  it  is  also  in  evidence  that  the  plain- 
tiff was  arrested  in  the  Court  of  Common 
Fleas,  and  claimed  privilege,  and  made 
no  other  objections.  Your  Lordship  is 
therefore  asked  to  make  the  Lord  Chan- 
cellor liable  for  the  irregularity  of  the 
tipstaff  in  arresting  an  attorney  while 
attending  a  cause,  and  to  presume  that 
there  was  no  order,  no  four-day  rule,  and 
no  demand  upon  it. 

Lord  Ly»dhub8T,  C.B.  :  There  is  this 
further  fact,  that  the  order  for  the  first 
commitment  was  discharged. 

Campbell :  The  only  question  made 
at  first  was  as  to  the  privilege ;  and  the 
Attorney  General  (a)  has  stated  that  a 
question  was  afterwards  raised  as  to 
whether  a  second  demand  was  necessary 
after  a  four-day  order ;  and  on  that  point 
Lord  Eldon,  one  of  the  greatest  lawyers 
who  ever  sat  on  the  Bench,  savs  that  he 
considers  it  doubtful.  It  was 'never  de- 
cided, before  the  case  of  Mr.  Bicas,  that  a 
second  demand  was  necessary. 

Lord  Ltndhukst,  C.B.  :  Mr.  Pensam 
says,  that,  according  to  his  experience,  it 
was  always  the  course  of  practice. 

Campbell :  That  was  the  practice  as  far 
back  as  he  knew,  but  Lord  Eldon  is 
doubtful.  But  I  say  that,  whether  the 
proceedings  are  regular  or  irregular,  it 
makes  no  difference.  Let  it  be  supposed 
that  an  irregular  order  was  made,  or  an 
irregular  warrant  issued ;  does  an  action 
lie  against  a  judicial  officer?  If  an  at- 
tachment is  sued  out  for  the  non-payment 
of  money,  pursuant  to  the  master's  allo- 

•^rt)  Sir  William  Home. 


catur,  or  for  non -performance  of  an  award, 
and  the  affidavits  are  not  regular,  is  an 
action  to  be  brought  against  the  five 
judges  of  the  Court  of  King's  Bench  P  I 
have  moved,  over  and  over  again,  to  dis- 
charge attachments  on  account  of  irregu- 
larity in  the  previous  proceedings ;  and  I 
shall  show  by  authorities  and  by  dicta 

Lord  Lyndhuest,  C.B. :  Why  did  you 
allow  the  evidence  to  go  on  P  You  were 
asking  as  to  the  practice  of  the  Court  of 
Chancery.  Lord  Eldon  was  asked  ques- 
tions respecting  it;  so  was  Mr.  Pensam, 
This  was  an  oraer  pronounced  judicially, 
and  this  warrant  is  founded  on  a  judicial 
order.  How  can  an  action  of  trespass  lie 
after  that  P 

Campbell :  I  did  not  wish  to  stop  the 
reception  of  the  evidence,  as  1  wished 
to  hear  what  it  would  amount  to. 

Lord  Lykdiiukst,  C.B. :  The  Lord  Chan- 
cellor is  placed  at  the  head  of  the  juris- 
diction of  bankruptcy  to  bring  in  his 
authority  as  Lord  Chancellor. 

Campbell:  So  it  has  been  for  throe 
centuries. (a)  My  first  proposition  is  that 
no  action  of  trespass  will  lie  against  a 
judicial  officer.  In  BttsheWs  case(6)  where 
a  jury  were  fined  which  was  clearly  aa 
illegal  act.  Lord  Hale  says : — 

*'  I  speak  my  mind  plainly,  that  an  action 
will  not  lie.  For  a  certiorari  a,ud  an  habeas 
corpus f  whereby  the  body  and  proceedings  are 
removed  hither,  are  in  the  nature  of  a  writ  of 
error.  And,  in  case  of  an  erroneous  judgment 
given  by  a  judge,  which  is  reversed  by  a  writ  of 
error,  shall  the  party  have  an  action  of  false 
imprisonment  against  the  judge?  No,  nor 
against  the  officer  neither.  The  habeas  corpus 
and  the  writ  of  error,  though  it  doth  make  void 
the  judgment,  it  doth  not  make  the  awarding  of 
the  process  void  to  that  purpose ;  and  the 
matter  was  done  in  a  course  of  justice.  They 
will  have  but  a  cold  business  of  it.  An  habeas 
corpus  and  certiorari  is  a  writ  of  right,  the 
highest  writ  a  party  cjui  bring." 

So  a  day  was  given  to  show  cause.  So 
in  Hamond  v.  S[oweU(c)  where — 
"  the  plaintiff  brought  an  action  of  false  im- 
prisonment against  the  Mayor  of  London,  and 
the  Kecorder,  and  the  whole  court  at  the  Old 
Bailey,  and  the  sheriffs  and  gaoler  for  com- 
mitting him  to  prison,  at  a  sessions  there  held. 
The  case  was  thus  :    Some  Quakers  were  in- 


(a)  Committal  to  the  Fleet  for  contempt  by 
the  Lord  Chanc«Uor  in  37  Hen.  6.  p.  13,  pi.  3. 

(6)  1  Mod.  119;  S.C.  2  Jon.  13;  3  Keb. 
322 ;  1  Froem.  1  j  6  St.  Tr.  999.  "  A  very 
elaborate  judgment,  determining  that  a  judge 
has  no  right  to  fine  or  commit  a  jury,  who  find 
against  his  direction,  will  be  found  in  BushelTs 
case,  Vaugh.  Rep.  135.  The  jury  fined  in  that 
case  refused  to  convict  William  Fenn  of  an  un> 
lawful  assembly  in  Gracechurch  Street," — (Note 
by  reporters,  6  C.  &  P.  258.) 

(c)  1  Mod.  184,  and  2  Mod.  218. 
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dieted  for  a  riot,  and  the  Court  directed  the 
jary,  if  they  believed  the  eyidence,  to  find  the 
prisoners  ^ilty,  for  that  the  fact  sworn  against 
them  was  in  law  a  riot ;  which,  because  they 
refused  to  do,  and  gave  their  verdict  against 
the  direction  of  the  Court  in  matter  of  law,  they 
committed  them.  They  were  afterwards  dig- 
chai^ged  upon  an  habeas  corpus;  and  one  of 
tbem  brought  this  action  for  the  wrongful  com- 
mitment Maynardy  Serjeant,  moved  for  the 
defendants  that  they  might  have  longer  time  to 
plead,  for  a  rule  had  been  made  that  the  defen- 
dants should  plead  the  first  d&y  of  this  term. 
The  Court  declared  their  opinions  against  this 
actioD,  vis.:  That  no  action  will  lie  against  a 
judge  for  a  wrongful  commitment  any  more 
than  for  an  erroneous  judgment.  MonOayy  the 
Secondary,  told  the  Court,  that  giving  the 
defendants  time  to  plead  countenanced  the  ac- 
tion, but  granting  imparlances  did  not.  So  ihey 
had  a  special  imparlance  till  Michaelnuis  Term 
next. 

^  Atkihb,  J. :  It  was  never  imagined  that  jus- 
tices of  oyer  and  terminer  and  gaol  delivery 
would  be  questioned  in  private  actions  for  what 
they  should  do  in  execution  of  their  office ;  if 
the  Uw  had  been  taken  so,  the  statute  of  7  Jac. 
c.  5.,  for  pleading  the  general  issue,  would  have 
included  tbem  all  as  well  as  inferior  officers.*' 

And  in  that  case  the  Conrt  of  Common 
Pleas  held  that  no  action  wonld  lie.  After 
these  authorities  the  general  maxim  will, 
I  presume,  not  be  denied,  that  no  action 
lies  a^nst  a  judge  acting  within  his 
jurisdiction.  With  respect  to  the  autho- 
rity of  the  Lord  Chancellor  in  bankrupt- 
cies. Lord  Eldon  in  an  Awmymom  case  (a) 
Bays: — 

'*  This  is  a  question  of  great  importance,  as  it 
concerns  both  creditors  and  bankrupts,  but  par- 
ticularly as  it  concerns  bankrupts ;  for,  without 
the  existence  of  such  a  power,  the  mode  of 
allowing  certificates  must  be  very  different 
from  tlmt  which  exists  at  present.  I  first  had 
to  consider  whether  the  Chancellor  could  order 
witnesses  to  attend  the  Commissioners  for  the 
purpose  of  proving  the  various  requisites  to 
support  the  commission,  and,  after  great  de- 
lilKsration,  I  was  satisfied  that  I  ought,  when 
Decessary,  to  compel  such  attendance.  There 
is,  however,  no  express  authority  given  to  me 
by  the  statutes  for  that  purpose ;  neither  is  any 
express  authoritv  given  to  me  to  convict  for  a 
contempt,  by  disobedience  to  an  order  made 
apon  a  petition:  but  can  any  doubt  exist 
whether  I  possess  such  power?  The  bankrupt 
statutes  are  framed  with  a  view  to  the  autho- 
rity with  which  the  Chancellor  is  intrusted  in 
the  exercise  of  his  ordinary  jurisdiction,  and 
when  these  statutes  are  silent  as  to  the  mode  of 

(a)  14  Yes.  449.  **  It  appears  by  1  Rose, 
203,  that  this  case  was  ex  parte  Stevens.  It 
was  a  question  upon  a  petition  in  bankruptcy, 
whether  the  Lord  Chancellor  could  compel  the 
banknipt  to  attend  the  Commissioners,  he  having 
passed  his  last  examination,  and  obtained  his 
certificate."— (Note  by  reporters,  6  C.  &  P.  260.) 


compelling  obedience  to  the  orders  that  may  be 
necessary  for  carrying  the  provisions  of  the 
statutes  into  effect,  it  is  enforced  by  the  general 
jurisdiction  for  the  attainment  of  the  objects  of 
the  commission.  If  the  bankrupt  refuses  to 
attend,  when  his  attendance  is  necessary,  after 
he  has  passed  his  examination,  it  is  clear  that 
he  ought  10  be  compelled  to  attend.  The  power 
to  compel  him  must  be  vested  somewhere.  It 
is  impossible  to  execute  the  statutes  without 
implying  such  a  power,  which,  indeed,  is  justi- 
fied by  the  old  Acts ;  the  jurisdiction  must  be 
with  the  Great  Seal.  The  Commissioners,  there- 
fore, must  make  an  order  for  the  attendance  of 
the  bankrupt,  and  I  will  enforce  it." 

And  in  the  case  of  ex  parte  Bradley  (a) 
Lord  Eldon  says : — 

"  I  am  aware  of  having  weighed  well  in  the 
case  cited  by  Mr.  Monttfgu  (the  case  before 
cited),  and  in  other  cases,  the  authority  under 
which  the  Chancellor  acts  in  bankruptcy  in  cir- 
cumstances not  specially  provided  for  by  the 
statutes ;  and  I  am  convinced  that  it  was  the 
intention  of  the  Legislature,  in  giving  jurisdic- 
tion to  the  Chancellor  in  bankruptcy,  to  give 
him  power  to  use  in  bankruptcy  the  authority 
used  in  causes  in  Chancery  where  no  specific 
authority  is  given  by  the  statutes.  In  this  Lord 
Hardwicke  supports  me.  I  will  not  presume 
(Usobedience  in  Mr.  Townsend ;  if  there  should 
be,  I  must  perform  the  disagreeable  duty  of 
committing  him." 

Lord  Ltkdbubst,  C.B.  :  The  Lord  Chan- 
cellor sits  as  Lord  Chancellor,  not  only  in 
equity,  but  also  sometimes  in  bankruptcy^ 
and  sometimes  in  lunacy. 

Campbell:  In  the  case  of  Ex  parte 
Cowan  {b)  it  was  held,  that  supposing  the 
Lord  Chancellor  to  have  jnrisdiction  gene- 
rally on  the  subject  of  the  petition,  the 
Court  of  King's  Bench  has  no  authority 
to  revise  his  order.  In  the  present  case 
the  property  was  the  property  of  the 
assignees,  aod  the  person  against  whom 
the  order  was  made  was  the  solicitor  to 
the  commission ;  therefore,  as  to  the  juris- 
diction of  the  Lord  Chancellor  there  can 
be  no  doubt,  and  the  present  action  is  an 
action  brought  against  a  judge  for  an  order 
made  by  him  as  a  judge. 

Wightma/nXc)  on  the  same  side  :  Mr. 
FlaU  has  put  this  case  upon  two  proposi- 
tions—^«^,  that  the  Lord  Chancellor  in 


(a)  1  Rose,  202.  "  The  object  of  the  peti- 
tion  ill  this  case  was,  that  the  banknipt  might 
be  directed  to  deliver  up  certain  papers  in  his 
possession  relating  to  his  estate,  which  had  been 
delivered  to  him  by  an  assignee  who  had  sub- 
sequently been  removed,  and  to  attend  the 
commissioners  for  the  purpose  of  being  exa- 
mined. He  had  passed  his  last  examination." 
—  (Note  by  reporters,  6  C.  &  P.  261.) 

(6)  3  B.  &  Aid.  123. 

(c)  Afterwards  a  Justice  of  the  Court  of 
Queen's  Bench. 

T   2 


683] 


Dicas  against  Lord  Brougham,  1888. 


[584 


bankraptcj  has  no  jorisdiction  to  com- 
mit ;  ajid  secondly,  that  if  he  had,  and  it 
was  exercised  irregularly,  an  action  lies. 

Lord  Lthdhubst,  C.d.  :  There  is  no 
doubt  about  his  jurisdiction.(a) 

Wi^htmcm :  On  the  first  point  I  submit 
that,  if  the  Lord  Chancellor  had  authority 
to  make  the  order  he  had  authority  to 
commit.  With  regard  to  the  second  point 
I  will  assume,  for  the  purposes  of  my 
argument,  that  the  order  was  irregular, 
and  that  it  was  so  in  the  opinion  of 
Lord  Eldon.  But,  supposing  that  Lord 
Broughann  had  determined  the  contrary 
for  the  first  time,  and  had  held  that  one 
demand  was  sufficient,  as  it  is  in  the 
courts  of  law,  would  it  be  competent  for 
this  Court,  or  the  Court  of  King's  Bench 
to  hold  that  he  was  liable  to  an  action, 
because  he  had  not  followed  the  practice 
of  his  predecessors  P 

Lora  Ltkdhurst,  C.B.  :  Could  this  order 
have  been  the  subject  of  revision  P 

WigMman :  There  is  no  appeal  from  the 
Lord  Chancellor  in  bankruptcy, (6)  and  I 
therefore  apprehend  that  there  could  be 
no  mode  of  revising  it.  If  such  a  question 
were  to  come  before  the  present  Court  of 
Bankruptcy,  and  that  Court  should  grant 
a  rule  for  an  attachment  without  suffi- 
cient affidavits,  would  an  action  lie  against 
the  judges  P  If  not,  can  an  action  be 
maintainable  against  tbe  Lord  Chancellor 
for  an  order  niade  by  him  when  sitting  in 
bankruptcy  P  If  the  Lord  Chancellor  had 
made  the  order  would  the  Court  have 
held  that  an  action  would  lie,  or,  on  a 
return  of  these  facts  to  a  habeas  corpus, 
would  they  discharge  a  prisoner  P 

FlaU,  for  the  plaintiff:  The  question 
here  is,  whether  Mr.  Dicaa  can  appeal  to 
a  jury  of  his  country,  or  whether  by  the 
circumstance  of  this  being  an  order  of  the 
Lord  Chancellor  in  bankniptcy  Mr.  Bicas 
is  estopped  from  bringing  an  action  P 
There  have  been  severed  cases  cited,  but 
all  of  them  (except  those  decided  in  the 
Court  of  Chancery)  apply  tcT  judges  of 
courts  of  record.  The  Court  of  Keview  is 
made  a  court  of  record  by  a  special  Act 
of  Parliament,  but  the  Chancellor  sitting 
in  bankruptcy  is  not  sitting  in  a  court 


(a)  "The  case  of  Diau  v.  Broiugham  was 
cited  ;  but  it  is  plain  that  the  order  of  commit- 
ment made  bj  the  defendant  as  Lord  Chancellor 
was  not  without  or  in  excess  of  jurisdiction ; 
the  question  was  whether  it  was  regular  or  not, 
which  clearly  could  not  form  the  subject  of  an 
action." — Per  Patteson,  J.,  in  HoMen  v.  Smith, 
14  Q.B.,  p.  858. 

(6)  See  Cooke's  Bankruptcy  Laws,  8th  ed., 
by  Boots,  p.  2.  Ex  parte  Bryant,  1  Ves.  and 
B.  211.  The  privilege  of  appeal  fit)m  the  Lord 
Chancellor  in  bankruptcy  to  the  House  of  Lords 
was  firAt  given  by  1  &  2  W.  4.  c.  56.  s.  87. 


of  record.  The  jurisdiction  of  the  Chan- 
cellor  as  Chancellor  is  to  give  redress 
where  the  law  affords  no  remedy. 

hord  Ltndhubst,  C.B. :  The  courts  of 
equity  have  a  jurisdiction  concurrent  with 
the  courts  of  law  in  many  cases — acoount, 
for  instance. 

PlaU :  If  I  receive  a  sum  of  money  in 
solido,  a  court  of  equitj^  would  have  no 
jurisdiction,  on  a  bill  being  filed,  to  order 
me  to  pay  the  money.(a)  But  one  point 
the  Solicitor  Oeneral  seems  to  have  lost 
sight  of;  there  is  no  special  plea. 

Lord  Ltkdhubst,  C.B. :  Mr.  DioM  is  a 
solicitor  of  the  Court  of  Chavicery.  Has 
not  the  Lord  Chancellor  Uie  power  of 
ordering  a  solicitor  to  pay  over  money  P 
The  Chancellor  sometimes  sits  in  equity, 
sometimes  in  bankruptcy,  and  sometimes 
in  lunacy  ;  but  still  he  lias  the  authority 
of  Lord  Chancellor  in  whichever  he  is 
sitting.  Can  you  contend  that  a  Lord 
Chancellor  may  not  make  an  order  on  a 
solicitor  as  an  officer  of  his  Court  P 

PlaM:  As  to  the  first  arrest,  there  is 
no  proof  of  anything  but  Hie  warrant. 
There  is  no  proof  of  any  order ;  and,  for 
aught  that  appears,  the  Lord  Chancellor 
might  have  issued  the  warrant  without 
any  order  at  all.  I  would  refer  to  the 
case  of  Beaurain  ▼.  Sir  W.  ScoU.(b) 

Lord  Ltndhubst,  C.B. :  There  the  judge 
had  no  jurisdiction.  The  judge  is  only 
protected  where  he  has  jurisdiction.(e) 

PlaU :  In  the  case  of  Beawain  y.  Sir 
W,  Scott,  the  defendant.  Sir  W.  Scott,  as 
judge  of  the  Consistorial  Court  of  London, 
had  made  an  order  that  the  plaintiff  should 
become  guardian  ad  litem  to  his  son,  who 
was  an  infant,  and  excommunicated  him 
for  refusing  to  become  guardian ;  and  it 
was  there  held  that  an  action  would  lie 
against  a  judge  of  that  Court  if  he  ex- 
ceeded  its  jurisdiction,  and  the  plaintiff 
recovered  damages.  In  the  present  case 
it  appears  that  uiere  was  no  demand. 

Lord  Ltndhubst,  C.B. :  Has  nob  the 
Lord  Chancellor  the  power  of  altering  the 
practice  of  the  Court  of  Chancery  P  Lord 
Chancellors  have  altered  the  practice  in 
most  important  particuliu^. 

PlaM :  By  a  general  rule,  no  doubt. 

Lord  Ltndhubst,  C.B. :  I  have  no  doubt 
that  the  Chancellor  has  the  authority  to 
make  an  order  in  a  particular  case  alter- 
ing the  practice. 

FlaM:  The  Lord  Chancellor  has  giyen 
evidence  aeainst  himself;  for,  by  dis- 
charging Mr.  Dicas,  he  admits  the  pro- 
ceeding to  be  irregular.  I  trust  that  your 
Lordship  will  not  stop  the  case. 


(o)  Frietas  v.  Doe  SasUos,  1  Y.  &  J.  574. 
(6)  3  Camp.  888. 

(c)  See  below,  p.  589fi,   and  Acherky  t. 
Parknuon,  3  M.  &  S.  411. 
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KeiHy,  on  the  same  side :  I  snbmit  that, 
unless  some  statute  can  be  cited  giving 
liberty  to  the  present  defendant  to  give 
special  naatter  in  evidence  nnder  the 
general  issne,  he  cannot  avail  himself  of 
this  defence  under  the  present  plea.  A 
jndge  of  a  conrt  of  reconl,  and  perhaps  a 
jnd^  not  of  a  court  of  record,  may  have 
the  jurisdiction  that  is  contended  for ;  but 
the  case  of  Bu$heU,(a)  which  is  cited  as  an 
authority  to  show  that  judges  of  a  court 
of  record  have  the  power  of  committing 
for  contempt,  goes  also  to  show  that  they 
must  plead  specially,  although,  in  that 
case,  the  learned  Chief  Justice  ^ves  an 
opinion  which  seems  rather  extra-juddcial. 
The  numerous  Acts  of  Parliament  allow- 
ing the  general  issue  to  be  pleaded  lead 
to  a  conclusion  that  there  must  be  a 
special  plea  in  cases  not  tJius  provided 
for.  The  present  defendant  might  have 
pleaded  that  he  was  Lord  Chancellor  and 
sitting  in  bankruptcy,  and  so  forth.(&) 
With  respect  to  the  defence  itself,  sup- 
posing that  it  can  be  given  in  evidence 
imder  the  general  issue,  I  take  the  dis- 
tinction to  be  between  the  case  of  a  judge 
of  a  court  of  record  and  a  judge  of  a  court 
not  of  record,  though  I  admit  that,  by 
some  stretch  of  construction,  the  Chan- 
csellor.  Bitting  in  bankruptcy,  has  been 
treated  as  a  Judge  of  a  court  of  record. 
The  case  of  Beouwrain  v.  Sir  W.  Scott  was 
one  in  which  the  judee  was  the  judge  of 
an  ancient  court,  whi^  had  the  power  of 
excommunication ;  and  the  oases  cited  in 
which  actions  are  held  not  to  lie  are  all 
cases  of  courts  of  record.  I  admit  that 
the  Lord  Chancellor  is  a  judge,  and  in 
this  instance  acted  judicially  and  had 
jurisdiction  over  the  subject-matter  before 
nim ;  but,  if  the  matter  was  not  a  con- 
tempt, he,  being  a  judge  not  of  a  court  of 


(a)  See  above,  p.  580. 

{b}  "  Nothing  ib  so  clear  as  that  to  an  action 
of  this  kind  the  defendant  if  he  has  any  justifi- 
cation mast  plead  it ;  and  there  is  nothing  more 
clear  than  that  if  the  conrt  has  not  a  general 
jorisdiction  of  the  subject-matter  he  must  plead 
to  the  jurisdiction,  and  canuot  take  advantage 
of  it  upon  the  general  issue.  Therefore  by  the 
law  of  Bngland  if  an  action  be  brought  against 
a  judge  of  record  for  an  act  done  by  himin  his 
judicial  capacity  he  may  plead  that  he  did  it  as 
a  judge  of  record,  and  that  will  be  a  complete 
jumfication.  So  in  this  case,  if  the  injury  com- 
plained of  had  been  done  by  the  defendant  as  a 
judge,  though  it  arose  in  a  foreign  country 
where  the  technical  distinction  of  a  court  of 
record  does  not  exist,  yet  sitting  as  a  judge  in  a 
court  of  justice,  subject  to  a  superior  review,  he 
would  be  within  the  reason  of  the  rule  which  the 
law  of  England  says  shaU  be  a  justification ;  but 
then  it  moat  be  pleaded."— Per  Lord  Mansfield, 
C.J.,  in  Mottyn  v.  Fabrigas,  Cowp.  172. 


record,  is  liable  to  an  action  of  trcspa8S.(a) 
The  present  case  stands  thus:  the  Lord 
Chancellor,  bavins  a  power  of  committing 
for  a  contempt  if  duly  proved,  has  hero 
committed  without  a  four-day  order  and  a 
demand  upon  it.  It  therefore  appears 
that  there  was  no  contempt,  and  the  ques- 
tion will  then  be,  whether  tiie  Chancellor, 
sitting  in  bankruptcy,  has  the  power  to 
commit  for  contempt  when  it  appears  by 
the  instrument  by  which  he  commits  that 
there  was  no  contempt  P 

FoUett,  on  the  same  side  :  I  understand 
your  Lordship  to  consider  that  the  Chan- 
cellor has  the  power  to  commit  in  bank- 
ruptcy, and  that  it  was  so  considered  by 
Lord  Eldon,  although  I  confess  that  I  do 
not  discern  how  the  Chancellor  got  that 
jurisdictionr 

Lord  Ltitohubst,  C.B.  :  It  is  incident  to 
his  office  of  Chancellor. 

FoUett :  Lord  Henley  says,  in  his  work 
on  bankruptcy,(&)  that  the  solicitor  is  a 
minister  of  the  court ;  and  I  will  concede 
for  the  moment  that  the  Lord  Chancellor 
may  issue  an  order  to  commit  for  a  con- 
tempt when  sitting  in  bankruptcy;  but 
the  fact  here  is  that  an  order  was  issued 
irre^^ularly,  as  ib  was  grounded  on  affi- 
davits not  sufficient  to  warrant  such  an 
order.  If  any  commissioner  of  bankruptcy 
had  committed  a  party  who  was  not  in 
contempt  it  is  quite  clear  that  an  action 
would  have  lain ;  and  the  Lord  Chancellor 
ouffht  to  have  satisfied  himself  that  there 
had  been  a  demand  before  he  made  the 
order  for  the  commitment.  In  the  nresent 
case  an  action  of  trespass  is  broufl»it^  and 
the  general  issue  pleaded.  The  oolicitor 
Oen&raly  who  concedes  that  the  commit- 
ment was  irregular,  after  likening  this  to 
a  most  curious  case,  where  the  judges 
committed  a  jury,  contends  that  no  action 
will  lie.  There  is,  however,  no  case  in 
which  it  has  been  held  that  an  action  does 
not  lie  against  a  judge  of  a  court  of 
equity ;  and  in  no  one  case  was  there 
ever  an  action  against  a  judge  of  a  court 
of  common  law  where  the  justification 
was  not  pleaded  specially.     In  trespass 


(a)  See  Holroyd  v.  Breare,  2  B.  &  Aid.  478  ; 
Tinsley  v.  Nassau,  Moo.  &  Mai.  52;  Tunno 
V.  Morris,  2  C.  M.  &  B.  298,  S.C.  5  Tyr.  949  ; 
Houlden  v.  Smith,  14  Q.B.,  per  Coleridge,  J.,  on 
p.  847,  and  per  Patteson,  J.,  858. 

(6)  P.  214,  citing  6  Ves.  1.  "In  6  Ves.  1 
Lord  Eldon  says :  'Instead  of  solicitors  attend- 
ing to  their  duty  as  ministers  of  the  court,  for 
they  are  so,  commissions  of  bankrupt  are  treated 
as  matters  of  traffic.  A.  taking  out  the  commis- 
sion, B.  and  C.  to  be  his  conmiissioners ;  they 
are  considered  as  stock-in-trade,  and  caloaUttions 
are  made  how  many  commissions  can  be  brought 
into  the  partnership.' "  — (Note  by  reporters, 
6  C.  &  P.  266.) 
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(excepting  the  cases  provided  for  by 
special  enactment)  a  jastification  most 
always  be  pleaded  specially.  In  the  case 
of  Garneit  v.  Ferrand{a)  the  Lord  Chief 
Jastice(5)  referred  to  every  case  that  had 
been  decided,  and  in  every  one  there  was 
a  special  plea.  In  the  statute  of  21  Jac. 
c.  12.  8.  5,  the  Lord  Chancellor  is  not 
included,  and  that  statute  only  applies  to 
justices  and  parish  officers.  The  learned 
Solicitor  General  does  not  say  that  the 
Chancellor  has  not  exceeded  his  authority, 
nor  that  the  plaintiff  has  not  received 
injury,  but  that  the  plaintiff  has  no  right 
to  redress ;  and  for  this  he  cites  a  case 
where  the  judge  committed  the  jury, 
which  is  certainly  a  precedent  drawn  from 
bad  times.  Where  a  party  not  being  a 
judge  of  a  court  of  record  improperly 
grants  a  warrant  on  which  another  is  im- 
prisoned an  action  lies.  It  lies  against 
a  Secretary  of  State(c)  and  against  the 
Speaker  of  the  House  of  Commons, (c2)  and, 
in  both  these  cases,  there  were  special 
pleas  of  justiQcation  pleaded.  The  learned 
Solicitor  General  will  perhaps  say  that 
this  is  a  case  within  the  44111  section  of 
the  Bankrupt  Act,  6  Geo.  4.  c.  16.,  which 
enables  persons  acting  **  in  pursuance  "  of 
that  Act  to  plead  the  general  issue. 
However,  that  provision  is  confined  to 
persons  acting  in  pursuance  of  that  Act ; 
and  this  warrant,  in  the  present  case,  was 
issued  neither  under  nor  in  purBuanoe  of 
that  Act,  but  under  the  jurisdiction  of  the 
defendant  as  Lord  Chancellor.  In  the 
case  of  Edge  v.  Parker y(e)  where  the  as- 
signees of  a  bankrupt  entered  the  house 
of  a  third  person  to  take  the  goods  of  the 
bankrupt,  it  was  held  that  the  entry  was 
not  an  act  done  in  pursuance  of  this 
statute ;  and  Mr.  Justice  Bayley  says : — 

**  The  statute  gives  no  express  power  to  the 
assignee  to  enter.  It  directs  the  property  to  be 
assigned.  The  ownership  is  given  by  tibe  Act, 
bat  the  assignee  does  not  seize  by  virtpe  of  the 
Act,  which  is  wholly  silent  as  to  seizure;  it 
leaves  bim  to  exercise  his  own  judgment." 

In  the  present  case  the  defendant  not 
only  does  not  do  this  by  the  directions  of 
the  Stat.  6  Geo,  4.  c.  16.,  but  does  it  by 
virtue  of  his  power  as  Lord  Chancellor. 
The  statute  6  Geo.  4.  c.  16.,  therefore,  does 
not  apply,  nor  does  the  statute  of  James; 

(a)  6  B.  &  C.  611  ;  9  D.  &  B.  657.  FolleU 
was  counsel  for  the  defendant  in  this  case. 

(6)  Lord  Tenterdcn,  CJ.  (He  referred  to 
Floyd  V.  Barker,  12  Co.  24  ;  Gwinne  v.  Poole, 
Lutw.  935,  1660;  Dr,  Groenveldt  v.  Dr, 
BurweU,  1  Ld.  Kaym.  454;  and  Hamond  v. 
Howell.-) 

(c)  Beardmore  v.  Carringion,  2  Wils.  244. 

((f)  Burdett  v.  Albot^  14  East.  1. 

(6)  8  B.  &  C.  701  ;  $.C.  3  Man.  &  B.  365. 


the  defendant  must,  therefore,  like  the 
judges  of  the  common  law,  who  are  not 
within  the  statute  of  James,  plead  any 
matter  of  justification  specially. 

Campbell:  I  will  begin  with  the  ob- 
jection that  the  general  issue  is  in  this 
case  not  a  sufficient  plea.  To  that  oh* 
jection  there  are  three  answers :  First, 
that  it  is  sufficient  at  common  law ; 
second,  that  it  is  sufficient  on  the  6th 
Geo.  4.  c.  16. ;  and  third,  on  the  42  Geo,  3. 
c.  85.  s.  6. 

First,  at  common  law,  I  say  that  if  it 
appears  that  the  act  was  done  by  a  party 
as  a  judge,  it  is  not  trespass,  as  he  merely 
pronounces  his  judgment.  If  the  party  be 
a  ministerial  or  magisterial  officer  he 
must  plead  specially,  as  is  done  in  the 
case  of  sheriffs,  and  as  was  done  in  the 
cases  of  Mr.  Abbot(a)  and  Lord  HaZi/(UB.(&) 
In  the  verv  case  of  BusheU,  the  Court 
intimated  that  there  was  no  necessity  for 
the  defendants  to  have  time  to  plead  as 
no  special  plea  was  necessary.  My  friends 
say  that  the  Lord  Chancellor  derives  no 
authority  from  the  statute  6  Geo.  4.  c.  16., 
but  I  say  that  he  does  ;  it  is  that  scatute 
that  creates  the  jurisdiction  in  bank* 
ruptcy.  The  Lord  Chancellor  had  no 
jurisdiction  at  common  law  to  issue  com- 
missions of  bankrupt  ;  but  the  Le^slature, 
he  having  the  power  of  committing,  gave 
him  power  to  act  in  bankruptcy ;  and 
by  the  44th  section  of  the  statute  6  Geo,  4. 
0.  16.  which  makes  a  new  bankrupt 
code 

Lord  Ltndhubst,  C.B.  :  Mr.  Solicitor 
General,  I  have  had  no  doubt  upon  this 
from  the  first,  (c)  I  am  clearly  of  opinion 
that  this  action  cannot  be  maintained. 
The  Lord  Chancellor  was  sitting  in  bank- 
ruptcy when  these  judgments  were  pro- 
nounced ;  and  even  supposing  these  judg- 
ments to  be  erroneous,  they  cannot  be 
questioned  in  a  court  of  law.  With 
respect  to  the  other  point,  I  am  of  opinion 


(a)  Burdett  v.  Ahbot,  14  East.  1. 

(6)  Beardmore  v.  Carrington,  2  Wils.  244. 
See  also  Taaffe  v.  Doumes,  3  Moo.  P.C.  36ff, 
and  Appendix  D. 

(c)  In  Campbell's  Life  of  Lord  Lyndhurst, 
Lives  of  the  Chancellors,  7, 72,  the  author  says: 
"  I  never  suspected  him  of  partialitv,  except  on 
the  trial  of  a  cause  of  Dicaa  v.  Lord  BrougKoM. 
This  was  an  uofouDded  action  for  false  impri- 
sonment, brought  by  a  blackguard  attorney 
against  Lord  Chancellor  Brougham,  at  a  time 
when  there  was  great  enmity  (followed  by  a 
strict  friendship)  between  the  noble  defendant 
and  the  judge.  I  must  say  I  thought  the  latter 
on  this  occasion  showed  a  strong  inclination 
to  push  his  rival  into  a  scrape;  but  if  this 
inclination  actually  existed,  it  might  have  pro- 
ceeded from  a  love  of  fun  rather  than  ftom  ran- 
cour or  malice." 
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that  there  id  no  necessity  for  a  special 
plea,  and  that  the  general  issue  is  quite 
sufficient,  as  no  action  will  lie.  (a) 
Gentlemen  of  the  jury,  my  opinion  is,  that 
your  verdict  ou^ht  to  be  for  the  defendant, 
and  that  no  action  >vill  lie.(&) 

(a)  "  WiOHTMAN,  J.  :  Acoording  to  my  recol- 
lection of  the  case  (he  was  coansel  for  defen- 
dant) Lord  Lyndhorst  decided  it  entirely  on  the 
ground  that  the  act  of  a  conrt  of  record  was  not 
a  primd  facie  trespass  by  the  judge,  and  conse- 
qneutly  that  proof  of  its  being  the  act  of  a  court 
of  record  was  admissible  tmdcr  not  guilty." — 
14  Q.B.  846. 

<6)  See  Bamardiston  v.  Soame  (1674),  6  St. 
Tr.  1063;  Tat^e  v.  Doumes  (1813),  A  Moo. 
P.C.  36»,  and  Appendix  D. ;  Calder  v.  Halkei 
(1839),  3  Moo.'l».C.  28  (^Dicaa  v.  Brougham 
cited  by  Follett  for  defendant,  p.  65)  ;  Houlden 
▼.  Smith  (1850),  14  Q.B.  841 ;  Ward  v.  Free- 
wail  (1832),  2  Ir.  C.L.lt.  460 ;  Kemp  v.  Neville 


Verdict  for  the  defendant. 

Flatt,  for  the  plaintiff,  tendered  a  bill  of 
exceptions.(a) 

Piatt,  Kelly,  FoUett  and  Gunnvng,  for 
the  plaintiff. 

Campbell  and  Wightman,  for  the  defen- 
dant. 

Attomies,  Dieas,  and  Blower  and  Vizard, 
for  the  defendant. 


Matkhials  made  usa  of. — The  above  report 
is  taken  from  6  C.  &  P.  249. 


(1861),  10  C.B.,  N.S.  528  ;  Fray  v.  Blackburn 
(1863),  3  B.  &  S.  576;  Scott  v.  Stansjield 
(1868),  L.li.  3  Exch.  220.  As  to  liability  for 
refusal  to  exercise  judicial  powers,  see  Ferguson 
V.  Kinnoull  (1842),  9  CI.  &  F.  251. 

(a)  Piatt  refused  a  non-suit,  1  M.  &  Bob. 
311. 


691] 


Jefpheon  against  Riera,  1835. 


[6D2 


JEPHSON  against  BIERA. 

The  Revekend  John  Jephson,  Sib  William  Ptm,  Knight,  Gilbert 
Buchanan,  The  Right  Honourable  George  Lord  Nugent,  and 
David  Johnston,  Trx/stees  under  the  Will  of  Sir  Richard 
Mountney  Jephson      .  .  .  -  .    Appdlam>ts 

AND 

Francisca  Riera    -....-    Respondent. 

Appeal  from  the  Supreme  Court  of  Gibraltar  to  the  Judicial 
Committee  of  the  Privy  Council,  May  21  and  July  3,  1835, 
before  the  Lords  Commissioners  Shadwell,  Y.C,  and  Bosan- 
quet,  J.,  AND  Parke,  B.,(a)  and  the  Chief  Judge  of  the  Court  of 
Bankruptcy.(6)    (Reported  in  3  Knapp,  130.) 

The  respondent  sued  in  Gibraltar  for  dower  ont  of  lands  and  houses  in  Gibraltar.    Appeal  to 
the  Privy  Council  from  a  decree  of  the  Supreme  Court  of  Gibraltar  declaring  her  entitled  to  dower. 

Held  by  the  Judicial  Committee  of  the  Privy  Council,  dismissing  the  appeal. 

1.  Law  of  Conquered  Country, 

That  the  law  of  England  had  been  substituted  in  Gibraltar  for  the  law  of  Spain. 

2.  Mode  of  changing  the  Law  of  Conquered  Country. 

That  the  law  of  a  conquered  country  may  be  changed  by  a  charter-  under  the  Great  Seal 
as  well  by  an  Order  in  Council. 

(a)  Afterwards  Lord  Wensleydale. 

(6)  Sir  Thomas  Erskine,  afterwards  a  Justice  of  the  Court  of  Common  Pleas. 


The  respondent,  who  was  the  widow  of 
Michael  mera,  brought  a  suit  in  the  Su- 
preme Court  of  Gibraltar  against  the  ap- 
pellants for  dower  out  of  certain  lands  and 
houses  in  Cornwall's  Lane,  in  Gibraltar, 
which  her  husband  had  sold  during  her 
coverture  to  the  late  Sir  Bichard  Mow/htnev 
Jephson,  and  conveyed  to  him  by  a  deed 
poll,  dated  the  Slst  of  August  1809,  to 
which  she  was  not  a  party. 

The  Supreme  Court  of  Gibraltar,  on  the 
10th  of  July  1838,  made  a  decree,  by 
which  it  declared  the  respondent  entitled 
to  her  dower,  and  condemned  the  appel- 
lants in  costs. 

From  this  decree  the  present  appeal  was 
instituted. 

The  principal  point  which  appeared  to 
have  been  insisted  upon  in  the  Court  below 
by  the  appellants  was,  that  the  resp|ondent 
was  an  alien,  and  therefore  not  entitled  to 
dower ;  the  point  which  was  mainly  relied 
upon  by  their  counsel  before  the  Judicial 
Committee  was,  that  the  law  of  dower  did 
not  extend  to  Gibraltar.  It  was  also  con- 
tended by  them  that  the  respondent's  hus- 
band, as  a  Roman  Catholic,  could  not  hold 
lands  in  Gibraltar. 

The  proof  of  the  respondent  being  a 
British  subject  rested  in  the  Court  below 
upon  a  certificate  of  her  baptism  on  the 
10th  of  June  1782  in  the  Island  of  Mi- 


norca,(a)  as  the  daughter  of  Peter  VaUs, 
and  Antonia  Caetell,  his  wife  (the  certifi- 
cate also  stating  that  she  was  bom  on  the 
preceding  day),  and  a  certificate  of  the 
baptism  of  her  father  also  in  Minorca  on 
the  28th  of  September  1729  (which  certi- 
ficate further  stated  that  he  was  bom  the 
same  day),  and  on  the  evidence  of  two 
witnesses  who  deposed  that  the  respondent 
left  Minorca,  together  with  her  father  and 
all  his  family,  within  18  months  after  the 
cession  of  the  island  to  Spain,  which  was 
the  period  assigned  by  the  4th,  5th,  and 
12th  articles  of  the  Treaty  of  Versailles  (b) 


(a)  In  1708  the  Island  of  Minorca  was  cap- 
tured by  the  British  under  General  Stanhope. 
In  1718,  ^  July,  by  the  Treaty  of  Utrecht 
(Art.  XI.),  It  was  ceded  to  Great  Britain.  In 
1756  it  was  re-captured  by  the  French  and 
Spanish  under  the  Due  de  Richelieu,  but  at  the 
termination  of  the  war  it  was  restored  to  Great 
Britain  by  the  Treaty  of  Paris,  10th  February 
1768  (Art.  XU.).  In  1782  it  was  again  cap- 
tured  by  the  French  and  Spanish  under  the  Due 
de  Crillon  ;  and  at  the  termination  of  the  war  it 
was  ceded  to  Spain  by  the  Treaty  of  Versailles. 
8rd  September  1788. 

(6)  8rd  September  1788.  The  4th,  5th,  and 
12th  Articles  of  the  Treaty  are  as  follows :— • 

"  4.  The  King  of  Great  Britain  cedes,  in  fiiU 
ri^ht,  to  His  Catholic  Majesty,  the  Island  of 
Minorca.    Provided  that  the  same  stimulations 
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for  the  emigration  from  it  of  British  sab- 
jects.  An  appointment,  dated  the  16th  of 
April  1791,  of  her  father  to  be  preceptor 
of  languages  to  the  garrison  of  Gibraltar, 
by  the  Governor  Sir  Bdbert  Boyd,  was  also 
put  in,  in  which  there  was  a  recital  that  he 
had  been  bom  nnder  the  British  Grovern- 
ment  at  Minorca,  and  that  his  father  and 
relations  had — 

"  to  the  governor's  certain  knowledge,  suffered 
considerable  loss  of  property,  apon  the  ceMion 
«f  Minorca,  bj  their  allegiance,  seal,  and 
fidelity  to  the  British  Government." 

Upon  these  fadts  the  assessors  found  a 
special  yerdict— 

*'  that  Pedro  Vails  left  Minorca  previously  to 
the  expiration  of  the  period  of  protection  men- 
tioned in  the  Treaty  of  Versailles,  with  the 
intention  of  never  returning  thither  to  make  it 
his  place  of  domicile,  and  that  from  the  time  of 
his  so  leaving  Minorca  be  never  did  return  to  it" 

Before  the  Judicial  Committee  the  ap- 
pellants produced,  and  printed  as  part  of 
their  case,  three  certificates ;  one  of  the 
baptism  of  a  son  of  the  respondent's  father 
and  mother,  at  Port  Mahon  in  Minorca, 
on  the  Ist  of  July  1784  (to  whom  the  re- 
spondent's father  was  sponsor),  and  two 
others  of  the  baptisms  of  children  of  her 
father  and  mother  in  1787  and  1789,  and  a 
certificate  of  the  marriage  of  one  of  their 
children  at  the  same  place  in  1784 ;  and  also 

inserted  in  the  following  article  shall  take  place 
in  favour  of  the  British  subjects,  with  regard  to 
the  above-mentioned  island. 

"  5.  Bis  Britannic  Majesty  likewise  cedes  and 
guaranties,  in  full  right,  to  His  Catholic  Ma- 
jestv.  East  Florida  as  also  West  Florida.  His 
Catholic  Majesty  agrees  that  the  British  inha^ 
bitants,  or  others  who  may  have  been  subjects 
of  the  King  of  Great  Britain  in  the  said  coun- 
tries, may  retire  in  full  security  and  liberty, 
where  they  shall  think  proper,  and  may  sell 
their  estates,  and  remove  their  effects,  as  well 
as  their  persons,  without  being  restrained  in 
their  emigration,  under  any  pretence  whatso- 
ever, except  on  account  of  debts  or  criminal 
prosecutions ;  the  term  limited  for  this  emigra- 
tion being  fixed  to  the  space  of  eighteen  months, 
to  be  computed  firom  the  day  of  exchange  of  the 
ratifications  of  the  present  Treaty  ;  but  if,  from 
the  value  of  the  possessions  of  the  English  pro- 
prietors, they  should  not  be  able  to  dispose  of 
them  within  the  said  term,  then  His  Catholic 
Majesty  shall  grant  them  a  prolongation  pro- 
portioned to  tluit  end.  It  is  further  stipulated 
that  His  Britannic  Majesty  shall  have  the  power 
of  removing  from  East  Florida  all  the  effects 
which  may  belong  to  him,  whether  artillery  or 
other  matters. 

"  12.  The  solemn  ratifications  of  the  present 
Treaty,  prepared  in  good  and  due  form,  shall  be 
exduuiged  m  this  city  of  Versailles  between  the 
high  contracting  parties  in  the  space  of  one 
month,  or  sooner,  if  possible,  to  be  computed 
fnm  die  day  of  the  signature  of  the  present 
Treaty." 


a  memorial  to  the  Lords  of  the  Treasury, 
dated  the  18th  October  1802,  and  purport- 
ing to  be  made  by  the  respondent's  father, 
in  which  he  stated  that  by  the  capture  of 
Minorca  by  the  French  and  Spaniards  in 
1782  he  had  been  deprived  of  his  situa- 
tion under  Government,  of  French  precep- 
tor to  the  officers  of  the  garrison  there, 
and  that  soon  after  that  time  he  went  to 
London,  in  the  endeavour  to  procure  some 
means  of  maintaining  his  family,  but  not 
finding  the  climate  suitable  to  his  a^e  and 
constitution,  he  had  returned  to  Minorca, 
where  he  remained  till  September  1790, 
when  he  left  it,  and  obtained  in  the  fol- 
lowing year  the  situation  of  preceptor  of 
languages  at  Gibraltar,  of  which  he  was 
deprived  in  consequence  of  his  absence  at 
Minorca  in  1799,  where  he  held  a  situation 
during  its  temporary  re-occupation  at  that 
time  oy  the  British  Government,  and  in 
consequence  of  the  restoration  of  that 
island  to  the  Spanish  Government  he  re- 
turned to  Gibraltar  on  the  7th  June  1801. 

The  title  to  the  property  had  been 
proved  as  follows : — 

A  deed  of  exchange  was  proved,  which 
was  dated  the  2iLd  of  January  1804,  be- 
tween the  officers  of  His  Majesty's  Ord- 
nance  at  Gibraltar,  acting  under  an  ap- 
pointment of  the  Master- General  of  the 
Ordnance,  and  PcUricio  Bieroy  the  father 
of  the  respondent's  husband,  by  whioh  the 
officers  of  the  Ordnance — 

*<  granted,  assigned,  transferred,  and  set  over 
unto  the  said  Patricio  Riera,  his  heirs  and  as- 
signs, to  his|and  their  own  proper  use  for  ever,  all 
the  property  in  question,  subject  to  the  ground 
rent  of  a  dollar  four  reals  a  month  to  His  Majesty, 
in  exchange  for  certain  other  houses  and  lands." 

Patricio  Biera  bv  his  will,  dated  25th  Jan- 
uary 1804,  devisea  all  his  property  to  the 
respondent's  husband,  Michael  Biera,  who 
by  a  deed  poll  dated  the  31st  of  August 
1809,  indorsed  on  the  deed  of  the  2nd  of 
January  1804,  in  consideration  of  33,000 
dollars — 

'<  granted,  baigained,  sold,  assigned,  and  set  over 
all  his  right,  title,  and  interest  in  the  within-named 
premises  unto  Sir  R.  M.  Jephson,  his  heirs,  exe- 
cutors, administrators,  and  assigns,  for  ever." 

To  prove  that  the  property  held  under 
this  title  was  not  of  the  nature  of  an 
English  freehold,  the  appelluits  stated  the 
following  facts  in  their  case : 

*'  On  the  conquest  of  Gibraltar  by  the  English 
it  appears  that  the  old  inhabitants  almost  uni- 
versally abandoned  the  place,  and  for  some 
years  nothing  in  the  shape  of  civil  government 
existed ;  landed  property  was  held  on  a  kind 
of  sufferance,  or  at  the  will  of  the  Govem- 
ment.(a)     In  the  year  1749  Greneral  Bland  was 


(a)  See    Chalmers's    Opinions  of   Eminent 
Lawyers,  1, 169. 
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sent  us  Governor  and  Commander-in-cliief,  and 
was  invested  with  various  powen  and  authorities 
to  inquire  into  the  titles  to  lands  in  Gibraltar, 
and  to  execute  grants  thereof  to  individuals, 
whenever  a  fiiir  apparent  title  could  be  made 
out.  In  yirtue  of  this  commihsion.  General 
Bland,  in  the  name  and  on  the  behalf  of  His 
Majesty  King  George  the  Second,  executed 
grants  of  the  lands  and  tenements  within  the 
limits  of  the  town  and  garrison  to  various  per- 
sons ;  some  for  estates  of  inheritance,  others  for 
lesser  estates ;  but  all  subject  to  the  payment  of 
certain  quit  rents  to  His  ^lajesty,  his  heirs  and 
successors,  and  sulgect  also  to  various  con- 
ditions, which  were  as  follows:  viz.,  that  on 
the  death  of  the  grantees  the  lands  should  not 
descend  to  or  be  enjoyed  by  any  other  than 
natural-born  Protestant  subjects  of  His  Ma- 
jesty, except  such  children  or  heirs  of  the 
ffroMlces,  or  of  their  heirs  and  assigns,  as  should 
be  natives  and  inhabitants  of  Gibraltar :  that 
the  grantees  or  their  heirs  shonid  not  alienate 
without  the  permission  of  the  Governor ;  that 
when  sold  and  conveyed,  the  lands  should  be 
sold  and  conveyed  to  no  persons  or  person 
other  than  natural-bom  Protestant  subjects  of 
His  Majesty ;  that  every  deed  of  sale  should  be 
confirmed  by  the  Governor,  under  his  hand  and 
seal;  and  that  in  c&se  of  the  breach  or  non- 
performance of  the  conditions,  the  lands  should 
become  absolutely  forfeited  to  the  Cro^-n." 

**  In  process  of  time  many  forfeitures  accrued, 
and  many  confirmations  or  renewals  were  made, 
or  assumed  to  be  made,  and  great  doubt  and 
uncertainty  prevailed  respecting  the  title  to  the 
lands  in  Gibraltar,  to  the  disquiet  of  the  in- 
habitants and  to  the  great  loss  of  the  Crown. 
To  remedy  this  state  of  things.  His  Royal  High- 
ness the  Prince  Regent,  by  an  Order  in  Council 
dated  the  18th  of  August  1817,  authorised  the 
Governor  to  issue  a  commission,  directed  to  five 
persons,  for  settling  the  titles  to  lands  in  Gib- 
raltar. The  Commissioners  were  to  cause  a 
survey  to  be  made  of  all  the  lands  the  property 
of,  or  held  under,  the  Crown,  and  to  receive  all 
claims  for  or  respecting  the  same,  and  to  report 
on  such  claims ;  and  ihey  were  directed  to  allow 
such  claims,  where  the  titles  were  otherwise  law- 
ful, although  thM«  might  have  been  a  forfeiture 
under  the  grants  from  the  Crown,  or  by  reason  of 
the  claimants  or  their  predecessors  not  having 
been  natural-bom  subjects,  or  natural-bom  Pro- 
testant subjects  of  His  Majesty ;  but  so  always 
that  no  claimant  should  be  admitted  who  was  not 
a  natural-born  subject,  or  was  not  duly  regis- 
tered as  an  inhabitant.  When  the  Commis- 
sioners* report  should  be  approved,  the  Governor 
was  authorised  and  required  by  Letters  Patent 
to  grant  the  lands  to  the  respective  claimants, 
theur  heirs  or  assigns,  discharged  from  all  pre- 
vious forfeitures,  but  subject  to  new  quit  rents, 
to  be  ascertained  and  fixed,  as  proper  to  be  paid 
for  the  same. 

*'  By  another  Order  in  Council,  dated  the  19th 
of  March  1819,  certain  provisions  of  the  pre- 
ceding Order  were  altered  or  amended ;  and 
all  natural-bora  subjects  of  His  Majesty,  of 
whatever  religions  faith,  were  empowered  to 
acquire  and  hold  lands  in  Gibraltar,  as  fully 


a*  if  they  had  be?n  natural  born  Protestant 
subjects." 

"  By  Letters  Patent,  bearing  date  the  17th  of 
June  1820,  his  Excellency  the  Lieutcuunt- 
Govemor,  by  virtue  of  and  according  to  the 
before -mentioned  Order  in  Council,  and  pur- 
suant to  a  report  of  the  Commissioners,  granted 
and  confirmed  the  property  comprised  in  the 
deed  of  exchange  of  the  2nd  of  January  1804, 
and  thereby  conveyed  to  Patricio  Riera,  to  Sir 
Richard  Mountney  Jephson,  his  heirs  and  as- 
signs for  ever,  freed  and  discharged  from  all 
manner  of  forfeitures,  as  set  forth  in  the  Order 
in  Council,  but  subject  to  a  quit  rent  of  one 
dollar  per  month."(a) 

Lu8hington,{h)  Dr.,  and  James  Campbell 
for  the  appellants. 

Whatever  doubts  may  have  existed  in 
the  Court  below  it  is  perfectly  clear, 
from  the  evidence  now  for  the  first  time 
produced  before  the  Judicial  Committee, 
that  the  respondent  remained  an  inhabi- 
tant of  the  island  from  the  time  of  its 
cession  to  Spain  in  1783  until  the  year 
1791. 

{Bickersteth  here  objected  to  any  evi- 
dence being  received  which  had  not  been 
brought  before  the  Court  below. 

The  Yice-Chancellob  :  The  petition  of 
appeal  does  not  allude  to  any  fresh  evi- 
dence.) 

The  Judicial  Committee,  by  the  8th 
section  of  the  Privy  Council  Act,  have 
the  express  power  given  them  of  examining 
witnesses  as  to  facts — 

**  notwithstanding  any  snch  witnesses  may  not 
have  been  exammed,  or  no  evidence  may  have 
been  given  on  any  such  facts  in  any  previous 
stage  of  the  matter.*'(<^) 

Surely  the  present  must  be  considered 
a  case  for  the  exercise  of  the  Committee's 
power,  when  it  is  apparent,  from  the 
documents  now  produced,  that  both  the 
witnesses  in  the  Court  below,  who  deposed 
that  the  respondent  and  his  father  left 
Minorca  immediately  after  the  Treaty  of 
Versailles,  must  have  stated  the  very  re- 
verse of  the  truth.  It  would  be  most  un- 
just that  the  appellants  should  be  deprived 
of  a  portion  of  their  property,  because 
they  were  not  provided  m  the  Court  below 
with  evidence  now,  for  the  first  time,  pro- 
cared  from  the  two  foreign  countries  to 
Gibraltar,  of  England  and  Minorca,  in 
order  to  contradict  what  they  could  not 
have  surmised  would  have  be^  sworn  to. 

It  is  now  well  established  by  the  cases 


(a)  Appellants'  case,  p.  2. 

(6)  Afterwards  Dean  of  the  Court  of  Arches, 
and  Judge  of  the  Court  of  Admiralty. 

(c)  8  &  4  Will.  4.  c.  41.  s.  8.  See  Hughes  v. 
Porral^  4  Moo.  P.C.,  p.  41,  and  Macpherson's 
Privy  Council  Practice,  2nd  ed.  187S,  pp.  21]-- 
818. 
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of  Doe  T.  Aehlam(a)  and  Doe  v.  Mulfia8ier(h) 
that  where  a  conntry  is  ceded  by  Great 
Britain  the  children  of  those  inhabitants 
who  choose  to  remain  in  it  after  its  cession, 
and  to  become  the  subjects  of  a  foreign 
Power,  lose  all  title  to  the  character  of  Bri- 
tish subjects.  The  respondent's  father,  who 
never  removed  his  familv  until  six  years 
after  the  time  fixed  for  tne  emigration  of 
British  subjects  from  Minorca,  and  who 
returned  himself  there  after  the  short 
absence  of  a  year,  must  be  considered  as 
having  become  a  subject  of  the  King  of 
Spain.  If  he  had  died  during  that  period, 
he  would  have  been  held  to  have  been 
domiciled  in  Minorca,  and  the  domicile  of 
an  infant,  as  the  respondent  was,  must 
follow  that  of  her  parents,  (c)  The  national 
character  of  Minorca, (d)  indeed,  would, 
relate  back  to  the  time  of  the  capitulation 
of  the  Fort  of  St.  Philip,  and  surrender 
of  the  island  on  the  5th  of  February  1782 ; 
so  that  the  respondent  was  an  alien  at 
her  birth  in  the  following  June.  Being 
an  alien,  therefore,  she  is  not  entitled 
to  dower  in  any  part  of  His  Majesty's 
dominions. 

Were,  however,  the  respondent  a  British 
subject,  she  would  have  no  claim  to 
dower.  The  property  in  question  is  held 
by  the  appellauts,  under  the  grant  of  the 
l7lh  of  June  1820,  and  not  under  the  con- 
veyance from  Miohael  Riera  of  the  81st  of 
August  1809.  Biera  was,  in  fact,  incom- 
petent to  take  lands  in  Gibraltar  under 
his  father's  will,  for  he  was  a  Boman 
Catholic. 

[The  Committee  then  inquired  whether 
MiehoeL  Biera  was  not  a  native  and  in- 
habitant of  Gibraltar;  and  the  answer 
being  that  "  he  was,"  they  expressed  their 
opinion  that  he  would  consequenUy  have 
come  within  the  exception  in  Gfeneral 
Bland's  grants,(e)  if  he  had  held  under 
one  of  them,  but  that  he  had  derived  his 
title  from  the  deed  of  the  2nd  of  January 
of  1804,  in  which  there  was  no  condition 
whatever  as  to  religion.] 

Gibraltar  has  always  been  considered  as 
a  mere  fortress,  and  not  as  a  plantation  or 
colony;  Nemesia,(f)  Lvhboch  v.  PotU.{g) 
In  the  Beport,  in  1722,  of  the  Attorney 
and  Solicitor  General,  on  the  King's  power 
to  establish  a  civil  jurisdiction  in  it,(A)  the 
property  in  lands  and  houses  is  described 
a8  precarious,  and  it  is  suggested  that 
some  settlement  ought  to  be  made  of  it. 


In  the  grants  which  have  been  subse- 
quently made  of  such  property  by  the 
Crown,  no  mention  is  made  of  tho  laws  by 
which  the  descent  and  tenure  of  it  arc  to 
be  governed. 

(The  Vicb-Chancellor:  The  grants  ap- 
pear to  be  in  fee  simple,  subject  to  a  quit- 
rent.) 

Whatever  form  they  may  be  in,  thov 
nowhere  specify  tbat  the  rules  of  English 
law,  applicable  to  freehold  lands,  are  to 
regulate  the  descent  of  the  property  in- 
cluded in  them.  The  words  of  convey- 
ance, indeed,  used  in  all  of  them,  are  not 
such  as  are  used  to  convey  an  English 
freehold  interest.  According  to  the  rule 
now  well  established  by  the  determina- 
tions of  the  Privy  Council,  reported  in 
2  Peere  Williams,  75;  CamphellY.  Hall,(a) 
Attorney  General  v.  Stewart,{h)  the  law  of 
the  conquered  country  must  remain,  ex* 
cept  so  far  as  it  may  have  been  altered  bv 
an  Act  of  Parliament  or  Order  in  Council. 
No  alteration  whatever  has  been  made  in 
the  law  of  real  property  at  Gibraltar, 
which  therefore  must  be  regulated  by  the 
law  of  Spain.  It  is  true  that  the  chiurters 
of  justice  to  Gibraltar  direct  that  in  civil 
causes  the  law  of  England  shall  be  the 
measure  of  justice  between  the  parties,  (c) 
but  those  expressions  do  not  relate  to  real 
proper^. 

(Bj  the  Committee:  Do  jjrou  contend 
that  the  real  property  of  an  mtestate  de- 
scends to  the  children  equally  in  Gib- 
raltar according  to  the  law  of  Spain  P(d) ) 

It  certainly  appears  to  have  been  es- 
tablished bv  custom,  that  real  property  in 
Gibraltar  descends  to  the  eldest  son,  as 
in  England  ;  but  there  is  no  evidence  of 
any  similar  variation  from  the  Spanish 
law  having  been  established  as  to  dower. 
If  there  were  any  such  variation  the  con- 
sequences would  be  to  prevent  any  aJiena* 
tion  of  his  property  by  a  married  man, 
for  no  method  would  exist  of  barring  the 
right  to  dower.  Where  could  the  writ 
of  covenantee)  be  sued  out  for  a  fine,  or 
how  conld  the  process  of  a  common  re- 
covery be  carried  on  in  Gibraltar  P 

(The  Yicb-Chancellob  :  Similar  argu- 
ments were  pressed  on  Lord  Lyndhurst,  in 
the  case  of  Freenum  v.  FaM-lie,{f)  but  he 


(a)  2  B.  &  C.  779  ;  S.C.  2  St.  Tr.  N.S.  106. 
(6)  5  B.  &  C.  771 ;  S.C.  2  St.  Tr.  N.S.  245. 

(c)  Potinger  v.  Wightman,  8  Mer.  67. 

(d)  See  2  St.  Tr.  N.S.  416. 
(«)  See  above,  p.  595. 
(/)  Bdwardi,  50. 

fa}  7  East,  455. 

(k)  See  Chalmers's  Opinions,  1, 169. 


(a)  Cowper,  204 ;  Lofft,  655. 

(6)  2  Mer.  143. 

(c)  Charters  of  Justice  were  granted  to 
Gibraltar,  4  Noyember,  7  Geo.  1.;  10  May, 
13  Geo.  2. ;  12  May,  57  Geo.  3. ;  and  1  Septem- 
ber,  1  Will.  4.    See  Clark's  Colonial  Law,  678. 

(<f)  Johnston's  Institutes  of  the  Law  of  Spain, 
2,  tit  4,  p.  128  (ed.  1825). 

(e)  The  writ  upon  which  a  fine  was  levied, 
2  Inrt.  510. 

(/)  1  Moo.  Ind.  App.  305;  S.C.  2  St.Tr.  N.S. 
1000,  see  below,  p.  714. 
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decided  that  realproperty  in  Galcntta  was 
governed  by  the  English  law.) 

In  that  case  the  Master  had  found  that 
the  lands  and  honses  in  question  were 
freehold  of  inheritance.  Here  there  is  no 
finding  or  evidence  that  the  law  of  Gib- 
raltar had  been  altered  bv  the  King,  or 
even  varied  by  custom  in  this  respect. 

BickerstethXa)  K.O.,  and  Gleasby(b)  for 
the  respondent.  If  documents  are  to 
be  for  the  first  time  adduced  before 
the  Judicial  Committee,  which  never 
have  been  in  evidence  before  the  Court 
below,  it  YTill  sit,  not  as  a  Court  of 
Appeal,  but  as  a  court  of  original  ju- 
risoiction  of  a  very  defective  description, 
for  from  vour  decision  on  a  new  case 
there  can  be  no  appeal,  and  no  opportu- 
nity for  a  second  consideration.  If  parties 
are,  however,  to  be  at  liberty  to  come 
here  with  new  evidence,  some  notice 
ought  to  be  given  to  their  opponents  of 
the  facts  they  wish  to  prove,  or  of  the 
documents  they  desire  to  adduce;  some 
reason  or  explanation  ougI.t  to  be  lUGTorded 
to  the  Court  for  their  delay  or  inadvert- 
ence in  not  bringing  forward  their  whole 
case  before  the  inferior  jurisdiction.  Here, 
no  petition  has  been  presented  to  the 
Court,  no  notice  has  been  given  to  the 
party  respondent,  and  the  appellants  put 
forward  in  their  printed  case,  for  the  first 
time,  documents  unheard  of  in  the  Court 
below,  and  not  nroved  in  the  regular 
mode  in  which  documents  ought  to  be 
proved  in  the  Court  here. 

It  is  to  be  hoped  that  the  Committee 
will  not  pay  any  attention  to  this  evi- 
dence. Ir,  however,  it  were  to  be  received, 
the  facts  which  it  professes  to  prove  would 
not  deprive  the  respondent  of  her  title  as 
a  British  subject.  Surely  the  case  of  a 
father  who  leaves  an  island  immediately 
on  its  cession  to  a  foreign  Power,  who 
returns  thither  after  a  year's  absence,  and 
then  finally  quits  his  birthplace  after  a 
few  years'  stay,  on  receiving  an  appoint- 
ment from  the  British  G-overnment,  can- 
not be  distinguished  from  that  of  Doe  v. 
Mulea8ter,{o)  in  which  Mr.  Atiehmuty  was 
held,  under  very  nearly  the  same  circum- 
stances, to  have  never  forfeited  the  cha- 
racter of  a  British  subiect.  The  treaty  of 
1783  has  no  relation  whatever  back  to  the 
capitulation  of  Minorca ;  even  if  it  hod, 
according  to  the  old  rule  of  infans  concern- 
tu8  pro  nato  hahetwr,  the  respondent,  who 
was  bom  only  four  months  afterwards, 
might  claim  the  character  of  a  British 
subject.    All  the  dicta  of  the  judges  in 

(o)  Afterwards  Lord  Langdale,  M.R. 
(6)  Afterwards   a   Baron    of  the  Court  of 
Exchequer. 

(c)  5  B.  &  C.  771 ;  S.C.  2  St.  Tr.  N.S.  245. 


OoUmgwood  v.  F<ioe(€C^  and  Calvin* s  case(6) 
are  in  her  favour,  and  no  authority  what- 
ever can  be  cited  in  contradiction  of  her 
riffhts. 

With  respect  to  the  objection,  that 
dower  does  not  exist  in  Gibraltar,  it  is 
rather  extraordinary  that  it  was  not  taken 
in  the  Court  below,  which  most  be  pre- 
sumed to  know  the  tenure  of  luids  in 
their  own  colony ;  but  it  surely  cannot  be 
argued  that  dower,  by  the  law  of  England, 
does  not  attach  to  freehold  lands.  The 
property  in  question  is  expressly  con- 
veyed to — 

"  Patricio  Biera,  his  heirs  and  assigns,  to  his 
and  their  own  proper  use  for  ever.*' 

These  words  would  convey  a  freehold 
by  the  English  law,  and  the  English  law 
was,  by  a  charter  under  the  Great  Seal, 
granted  to  a  court  of  judicature  established 
in  Gibraltar  in  the  13th  George  2,  direc- 
ted to  be  the  measure  of  justice  between 
the  parties  in  all  the  cases  before  them. 
Ever  since  that  time  the  law  of  England 
has  been  considered  as  establish^  in 
Gibraltar ;  and  it  lies  upon  the  other  side 
to  prove  any  exception  from  its  general 
rules.  The  arguments  that  have  been 
pressed,  as  to  the  difficulty  of  barring  or 
assigning  dower,  can  have  but  little 
weight;  for  the  question  is  not  whether 
it  can  be  barred  or  not,  but  whether  it 
exists.  It  cannot  be  doubted,  however, 
that  there  are  modes  by  which  dower  can 
be  barred  in  Gibraltar,  as  it  can  in  other 
colonie8(6) ;  and  even  if  it  could  not,  and 
every  woman  on  her  marriage  was  as- 
sured of  an  indefeasible  provision  out  of 
her  husband's  landed  property  at  his 
death,  there  is  nothing  so  absurd  or  im- 

golitic  in  such  a  law  as  ought  to  lead  a 
'ourt  to  doubt  its  existence. 
Lushington,  in  reply :  When  a  charter 
of  justice  was  first  granted  to  Gibraltar 
the  laws  afiecting  real  property  in  that 
place  must  have  been  the  laws  of  Spain. 
No  part  of  any  such  charter  purports 
to  alter  those  laws,  and  the  direction 
that  the  laws  of  England  should  be  the 
measure  of  justice  l^tween  the  parties, 
could  only  be  intended  to  questions  upon, 
which  those  laws  would  apply.  All  the 
text  writers  mention  Acts  of  Parliament 
and  Orders  in  Council  as  the  only  modes 
bv  which  the  E!!ing  can  constitutionally- 
change  the  laws  of  a  conquered  country. (a) 
It  would  be  improper  that  a  monarch 
should  do  so  without  either  the  assent  of 
his  Parliament  or  the  concurrence  of  his 
responsible  advisers.    All  alterations  that 


(a)   I  Vent.  418  ;  1  Sid.  193. 

(6)  7  Rep.  17  ;  S.C.  2  St.  Tr.  559. 

(c)  See  Barb's  Colonial  Law,  1,  p.  562. 

((0  See  below,  p.  619. 
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are  now  firom  time  to  time  made  in  the 
laws  of  British  Ghiiana,  Trinidad,  and  St. 
Lucia,  are  announced  by  Orders  in  Goan- 
cil.(a)  If  the  law  of  dower  was  ever  intro- 
duced into  Gibraltar  it  would  be  easy  for 
the  araellants  to  produce  precedents  of 
its  application,  which  they  have  not  done. 
If,  as  we  contend,  this  is  the  first  case 
in  which  it  was  oyer  claimed,  what  could 
be  so  injarious  as  a  decision  in  favour 
of  the  respondent,  which  would  shake  the 
titles  of  all  lands  that  have  been  pur- 
chased from  married  men  in  Gibraltar? 
Ab  to  the  national  character  of  the  re- 
spondent, even  admitting  her  to  have 
b^en  bom  a  British  sabjoct,  she  lost  that 
character  by  remaining  with  her  parents 
in  Minorca,  and  thus  becoming  a  subject 
of  the  Eang  of  Spain. 

At  the  conclusion  of  the  argument 
Bichersteih  mentioned  the  case  of  Benatar 
T.  8fn%ik^{h)  in  which  it  was  decided  by 
the  Privy  Council,  on  the  11th  of  June 
1812,  that  houses  and  lands  in  Gibraltar, 
held  under  a  ffrant  confirmed  by  General 
Bland,  were  freehold,  and  therefore  de- 
scended to  the  heirs  of  an  insolvent,  and 
could  not  be  sold  by  his  administrators  for 
payment  of  his  simple  contract  debts. 

July  3, 1835.— The  Ghtef  Judge  of  the 
Court  of  Bankruptcy :  This  was  an  appeal 
from  a  judgment  of  tiie  Supreme  Court  of 
Gibraltar  in  a  suit  for  dower  instituted  by 
Frandsca  Riera,  the  widow  of  Michail 
Biera,  in  respect  of  certain  land  and  houses 
within  the  town  and  fortress  of  Gibraltar, 
of  which  her  husband  had  been  daring  her 
covertore  seised  in  fee  simple.  The  pro- 
perty in  question  had  been,  in  the  year 
1804,  conveyed  by  the  officers  of  the 
Crown  to  Patrieio  Biera  in  fee,  and  upon 
his  death,  his  son,  Michael  Biera,  then 
the  husband  of  the  plaintiff,  entered  into 
possession  as  his  father's  heir ;  and  after- 
wards, in  the  year  1809,  sold  and  conveyed 
it  to  the  late  Sir  Bichard  Mountney 
Jepkfon,  Bart.,  his  heirs  and  assigns,  for 
ever.  Sir  Bichard  MowUney  Jephson  died 
in  the  year  1824,  having  by  wul  devised 
the  property  in  question  to  the  appel- 
lants, as  trustees,  for  the  benefit  of  his 
family.  In  the  year  1828  Michael  Biera, 
the  plaintiff's  husband,  died,  and  in 
1833  the  widow  commenced  her  suit  for 
dower. 

At  the  trial  the  only  ground  upon  which 
the  plaintifi^s  claim  appears  to  have  been 
resisted  by  the  appellants  was  that  she 
was  an  alien,  and  as  such  not  entitled  to 
dower.  It  appears  by  the  evidence  in  the 
cause  that  the  plaintiff  was  a  native  of 


(a)  See  Boles  and  Begalations,  Colonial 
Office  Lift,  BDd  Tarriog's  Law  of  the  Colonies, 
p.  44. 

(6)  See  8  Knapp,  143ii. 


Minorca,  the  daughter  of  Peter  Voile, 
also  a  native  of  that  island ;  that  at  the 
date  of  her  father's  birth,  in  1720,  the 
island  belonged  to  the  English  Crown, 
and  that  she  was  bom  in  1782,  the  year 
before  Minorca  was,  by  the  Treaty  of 
Versailles,  ceded  to  the  Crown  of  Spain ; 
and  the  point  insisted  upon  by  the  aefen- 
dants  below  appears  to  have  been  that 
after  the  cession  of  the  island  to  Spain 
Feter  VaXLe  and  his  family  adhered  to  the 
Spanish  Government,  and  thereby  aban- 
doned their  allegiance  to  Great  Britain 
and  became  Spanish  subjects  and  aliens 
to  this  country.  To  rebut  this  objection 
it  was  proved  by  the  plaintiff  that  soon 
after  the  cession,  and  before  the  expira- 
tion of  the  time  allowed  by  the  treaty  for 
the  removal  of  British  subjects  and  their 
property,  her  father,  Feter  FdUe,  who 
was  much  attached  to  the  English  Govem<- 
ment,  left  Minorca  for  the  purpose  of 
seeking  some  employment  in  England, 
and  (according  to  the  evidence  of  some 
of  the  witnesses)  never  afterwards  returned 
to  Minorca ;  that  in  the  year  1790  he 
came  to  settle  in  Gibraltar,  and  soon 
afterwards  removed  the  plaintiff  and  the 
rest  of  bis  family  to  the  same  place,  where 
they  continued  to  reside  till  the  plaintiff^s 
marriage,  in  1799,  with  Michael  Biera,  a 
native  of  Gibraltar. 

Upon  this  evidence,  which  was  uncon- 
tradicted, the  assessors  of  the  Supreme 
Court  found  specially — 

"  that  Pedro  Vails  left  Minorca  previously  to 
the  expiration  of  the  period  of  protection  men- 
tioned in  the  Treaty  of  Versailles,  with  the 
intention  of  never  retaming  thither  to  make  it 
his  place  of  domicile,  and  that  from  the  time  of 
his  so  leaving  Minorca  he  never  did  return  to 
it." 

Upon  this  finding  the  Court  adjudged 
that  the  plaintiff  was  entitled  to  her  dower 
on  the  property  in  qaestion,  and  decreed 
the  same  to  her  with  costs.  Against  this 
judgment  the  trustees  under  Sir  B.  3f. 
Jephson's  will  have  appealed;  and  they 
seek  to  have  the  judgment  reversed^  not 
only  upon  the  ground  upon  which  they 
rested  their  defence  at  the  trial,  but  also 
npon  two  other  objections,  which  do  not 
appear  to  have  been  raised  in  the  Court 
below,  namely,  first,  because  the  right 
of  dower  does  not  attach  upon  lands  in 
Gibraltar ;  and,  secondlv,  because  Michael 
Biera,  the  plaintiffs  husband,  through 
whom  the  right  is  claimed,  was  a  Boman 
Catholic,  and  therefore  incompetent  to 
hold  lands  in  Gibraltar  by  any  lesal  title  ; 
and  they  endeavour  to  strengthen  the 
objection  relied  on  at  the  trial  by  assert- 
ing that  the  special  finding  of  the  assessors 
was  contrazy  to  the  fact,  and  by  under- 
taking to  prove  that  Feter  VaUe  continued 
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to  reside  in  Minorca  after  the  time  allowed 
by  the  treaty,  and  that  after  a  temporary 
absence  he  returned  to  his  domicile  there, 
which  ho  had  never  abandoned,  and  which 
he  retained  nnder  the  Spanish  QoYem- 
ment  till  1790,  when  he  removed  to 
Gibraltar. 

The  second  objection,  which  was 
founded  npon  the  langnage  of  certain 
grants  of  land  made  by  Governor  Bland 
about  the  year  1749,  was  disposed  of 
during  the  argument,  first,  on  the  ground 
that  Patricio  Mera'a  title  was  not  derived 
from  any  grant  made  by  Grovemor  Bland ; 
and,  secondly,  that  if  it  had  been,  Michael 
Biera,  as  a  native  inhabitant  of  Gibraltar, 
though  a  Roman  Catholic,  was  expressly 
excepted  from  the  restraining  clause  in 
those  grants. 

Their  Lordships  have  considered  the  two 
remaining  objections,  and  aro  of  opinion 
that  neither  of  them  affords  any  ground  for 
disturbing  the  judgment  of  the  Court  be- 
low. As  to  the  objection  to  the  status  of 
the  widow  as  an  alien,  their  Lordships  are 
of  opinion  that,  if  the  appellants  had  esta- 
blished at  the  trial  the  fact  upon  which 
they  now  rely,  unless  they  could  have 
satisfied  the  assessors  and  the  Court  that 
Feter  Valle  retained  his  domicile  in  Mi- 
norca with  the  intention  of  transferring 
his  allegiance  under  the  cession  of  the 
island  from  the  Crown  of  Great  Britain 
to  the  Crown  of  Spain,  the  mere  fact 
of  his  returning  to  the  island  and  con- 
tinuing to  reside  till  1790  would  not  have 
deprived  him  of  his  character  and  pri- 
vileges as  a  British  subject;  and  their 
Lordships  are  of  opinion  that  the  facts 
now  propounded  would  not,  if  proved, 
be  sufficient  to  warrant  a  finding  by  the 
assessors  that  such  was  Feter  Vails*  inten- 
tion ;  and,  therefore,  that  there  is  no 
ground  for  sending  the  case  back  for  any 
farther  trial  on  that  objection. 

The  only  remaining  ground  of  appeal  is 
one  which,  though  not  made  at  the  trial, 
would,  if  established,  entitle  the  appel- 
lants to  a  reversal  of  the  judgment  below, 
namely,  that  the  right  of  dower  does  not 
attach  to  lands  in  Gibraltar.  It  has  been 
argued  that  as  Gibraltar  was  a  possession 
acquired  by  Great  Britain  by  conquest  from 
Spain, fa)  the  law  of  Spain,  not  the  law 
of  England,  must  be  the  criterion  by  which 
the  rights  of  the  inhabitants  are  to  be 
determined,  unless  it  can  be  shown  that 
the  former  law  has  been  altered  by  com- 
petent authority.    It  is  further  said  that 


(o)  The  town  and  fortress  of  Gibraltar  capi- 
tulated  to  Admiral  Booke,  July  24,  1704,  and 
were  ceded  to  Great  Britain  for  ever  by  Article 
X.  of  the  Treaty  of  Utrecht,  July  ^  1713. 
See  Rapin's  History  of  England  by  Tindal, 
8,  664,  and  4,  339,  392. 


this  has  never  been  done,  and  that  by  the 
law  of  Spain  the  widow  is  not  entitled  to 
the  dower  she  seeks,  and,  therefore,  that 
the  judgment  is  erroneous.  The  peculiar 
situation  and  character  of  Gibraltar,  and 
I  the  circumstances  consequent  upon  its 
capture,  render  it  difficult  to  ascertain 
how  or  when  the  alteration  of  its  laws 
first  took  place.  But  it  was  admitted 
that,  by  some  means,  the  law  of  England 
had  in  Gibraltar  been  substituted  in  many 

Soints  for  the  law  of  Spain ;  and  it  is  not 
enied  that  the  eldest  son  alone  inherits 
real  property  in  Gibraltar,  though  by  the 
law  of  Spain  it  woiUd  descend  to  all  the 
children  equally  ;  and  it  seems  to  haye 
been  assumed  by  modern  text  writers  (a) 
upon  colonial  law  that  the  English,  and 
not  the  Spanish,  hiw  is  the  law  in  actual 
force  at  Gibraltar.  And  their  Lordships 
are  of  opinion  that  there  is  abundant 
evidence  before  them  that  this  assumption 
is  well  founded.  The  first  charter  of 
justice  for  Gibraltar  was  granted  in  the 
seventh  year  of  the  reign  of  Oeorge  1st, 
and  it  applied  to  personal  property  only. 
But  by  a  charter  under  the  Great  Seal  of 
Great  Britain,  in  the  13th  year  of  the 
reign  of  Oeorge  2,  a  new  Court  of  Judi- 
cature was  erected,  and  was  thereby 
authorised  to  hold  pleas  of  what  nature  or 
kind  soever  between  the  inhabitants^ — 
"  and  to  award  and  issue  out  warrants  of  execu- 
tions under  the  seal  of  any  one  of  the  judges  for 
the  time  for  putting  the  complainant  into  posses- 
sion of  the  houses,  lands,  lenements,  or  other 
things  which  should  be  specifically  adjudged  to 
them." 

And  in  a  subsequent  {)art  of  the  same 
charter  it  is  further  provided  thus  : — 

*'  But,  nevertheless,  our  will  ia,  that  in  all  cases, 
whether  real  or  personal,  in  which  the  right  of 
us,  our  heirs  and  successors,  shall  be  concerned, 
or  may  bo  afiected,  or  where  they  concern  lands, 
tenements,  or  hereditaments,  an  appeal  shall  be 
allowed  to  us,  our  heirs  and  successors  in 
Council,  though  the  value  be  under  the  sum  of 
200/." 

And  a  subsequent  clause  is  in  these 
terms : — 

"And  further,  we  will  that  the  said  Court 
may  have  power  to  do  all  things  ncce8>ary  for 
the  administration  of  justice.  But,  nevertheless, 
we  mil  that  the  laws  of  England  be  the  measure 
oj  justice  between  the  parties." 

By  a  subsequent  charter,  made  in  the 
26th  year  of  the  same  reign,  after  reciting 
the  former   charter    of  Oeorge  1st,    fufi 

gower    and    authority    is    given  to   the 
iourt  to 

<*  hold  plea  of  and  to  hear  and  determine  in  a 
summary  way,  on  complaint  in  writing,  in  such 
manner  as  was  directed  by  the  former  charter 
concerning  personal  pleas,  all  pleas  eonceming 


(a)  Clark's  Colonial  Law,  15fi  and  680. 
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houses,  lands,  and  tenements,  and  all  other  pleas 
within  the  town  of  Gibraltar  and  the  territories 
thereto  belonging,  and  nil  kinds  of  terms,  leases, 
and  estates  and  interests  therein." 

And  by  a  subsequent  charter  made 
in  the  57th  year  of  the  reign  of  King 
George  S,  after  reciting  all  these  three 
charters,  the  King  revokes  them,  and 
erects  a  new  court  of  judicature ;  and 
adopting  the  language  employed  in  the 
charter  of  the  13  Oeo,  2nd,  declares  His 
Majesty's 

'*  will,  that  the  laws  of  England  be  the  mea^^ure 
of  justice  to  be  administered  between  the  parties, 
as  near  as  may  be." 

Can  there  be  any  reasonable  doubt  that 
the  purpose  and  object  of  these  charters 
was  to  make  the  laws  of  England,  as  far 
as  they  were  applicable  to  the  situation  of 
Gibraltar,  the  law  of  that  nlace  in  all 
questions  of  property,  whetner  real  or 
XiersonalP  But  it  was  further  urged  by 
the  learned  counsel  for  the  appellants 
that  the  instruments  referred  to  were 
merely  charters  under  the  Great  Seal  for 
regulating  the  administration  of  justice, 
and  that  the  laws  of  a  concmered  country 
could  only  be  altered  by  Order  in  Council, 
the  existence  of  which  it  was  incumbent 
on  the  respondents  to  prove.  No  authority, 
however,  has  been  produced  in  support  of 
this  position,  which  rests  upon  the  cir- 
cumstance tbat  it  is  said  in  some  of  the 
books  that  the  King  may  alter  the  law  of 
a  conquered  country  by  Order  in  Council, 
and  that  it  is  nowhere  said  that  he  may 
do  so  by  charter. 

But  this  distinction  is  not  alluded  to  in 
Ccdvin^s  case,  or  in  the  statement  made 
by  the  Master  of  the  Bolls  in  2  Peere 
Williams.  75,  or  in  the  case  of  CwmpheU  v. 
HaU,  Cowper,  204;  Lofft.  665,  or  that  of 
The  Attorney  General  v.  Stewart,  2  Mer. 
143  ;  and  the  judges  speak  of  this  power 
as  vested  in  the  Grown,  without  any  limi- 
tation as  to  the  advice  under  which  it  may 
be  exercised.  In  the  case  of  Campbell  v. 
Hall  the  whole  auestion  turned  upon  the 
legal  effect  of  letters  patent  under  the 
Great  Seal ;  and  though  the  case  was  four 
times  argued,  no  objection  was  suggested 
on  the  ground  now  insisted  upon ;  and  in 
delivering  the  judgment  of  the  Court 
Lord  Mansfield  declared  the  letters  patent 
void,  solely  on  the  ground  that  the  King 
had,  before  the  date  of  those  Letters 
Patent,  by  his  proclamation  and  charter, 

}>recludea  himself  from  the  exercise  of  a 
egislative  authority  over  the  island  of 
Grenada ;  and  it  is  worthy  of  remark, 
as  exhibiting  the  novelt}'  of  this  objection, 
that  though  the  earlier  proclamation  and 
charter  relied  on  in  that  case  were  issued 
expressly  under  the  advice  of  the  Privy 
Council,  that  fact  nowhere  appears  upon 


the  face  of  the  special  verdict ;  and  though 
Sir  William  Grant,  in  the  case  of  The 
Attorney  General  v.  Stewai-t,  intimates  a 
doubt  whether  there  had  not  been  other 
acts  and  instruments  more  clearly  ex- 
pressive of  the  King's  intention  than  the 
language  of  that  proclamation,  he  raises 
no  difficulty  on  the  ground  now  suggested, 
although  the  Master*8  report  in  that  case 
also  omitted  to  state  that  the  King's  pro- 
clamation and  the  charter  of  justice  were 
issued  by  order  of  the  King  in  Council. 

A  further  objection  was  also  insisted 
upon  by  the  counsel  for  the  appellants, 
that,  even  if  the  law  of  England  had  been 
generally  introduced  into  Gibraltar  by 
competent  authority,  such  parts  of  it  only 
would  be  in  force  there  as  would  be  apph- 
cable  to  the  situation  and  condiition  of 
the  place,  and  that  as  there  were  no 
means  in  Gibraltar  for  apportioning  or 
barring  dower,  the  law  of  dower  was 
wholly  inapplicable.  Whether  there  be 
any  such  officer  in  Gibraltar  as  a  sheriff, 
upon  whom  the  duty  of  assigning  dower 
would  devolve,  in  exact  analogy  Yrith  our 
own  practice,  does  not  appear m  evidence; 
but  if  the  right  to  dower  exists  the  powers 
given  by  the  charters  are  quite  large 
enough  to  supply  the  adequate  remedy; 
and  without  assenting  to  the  position, 
that  the  right  of  a  widow  to  her  dower 
cannot  exist  in  any  place  where  the 
means  contrived  in  this  country  for  bar- 
ring that  right  cannot  be  employed,  it  is 
a  sufficient  answer  to  the  objection  to  refer 
to  the  language  of  the  charters  already 
cited,  under  which  all  the  powers  exer- 
cised by  the  Courts  in  England  may  in 
substance  be  employed  for  effecting  all 
those  settlements  of  real  property  that 
require  the  relinquishment  of  the  wife's 
claim  to  dower. 

Their  Lordships  are  therefore  of  opinion 
that,  as  the  charters  of  justice  appear  to 
havd  been  issued  under  the  Great  Seal, 
and  therefore  under  the  advice  of  a  known 
responsible  Minister  of  the  Crown,  and 
as  the  language  plainly  and  explicitly 
declares  the  will  of  the  King,  that  the 
English  law  shall  be  the  measure  of  jus- 
tice  in  Gibraltar,  that  the  law  of  Eng- 
land has  been  lawfully  substituted  for  the 
law  of  Spain  in  that  place ;  and  as  there  is 
nothing  in  the  nature  of  the  plaintiff's 
claim  of  dower  inapplicable  to  the  situa- 
tion of  that  nart  of  the  King's  dominions, 
that  the  judgment  of  the  Court  below  is 
well  founded,  and  should  be  affirmed  with 
costs. 


Materials  madb  use  of. — ^Thc  above  report 
is  taken  from  3  Knapp,  130.  The  printed  cases 
of  the  appcllatits  and  respondents  have  also 
been  consulted. 
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CAMERON  agavnst  KYTE. 


Donald  Charlks  Cameron      ....        Appellant 

AND 

Mart   Ktte   and  Arthur  Bollock  Hollingsworth,^ 

Executrix   and    Executor   of    Charles  Kyte,  VBespcyndefnts, 
deceased    -  -  -  -  -  -J 

Appeal  from  the  Supreme  Court  of  Civil  Justice  of  the  Colony 
of  Berbice  to  the  Judicial  Committee  of  the  Privy 
Council  Decebcber  9  and  21,  1835,  before  Lord  Brougham, 
Parke,  B.,(a)  the  Chief  Judge  of  the  Court  of  Bankruptcy,(6) 
AND  Sir  Herbert  JenneilCc)    (Reported  in  8  Enapp,  332.) 

The  vendae  master  of  the  colony  of  Berhice  was  entitled,  before  its  cession  to  Great 
Britain  in  1803,  to  five  per  cent,  on  all  sales  of  estates  under  executions  in  the  colony.  O.  H. 
was  appointed  in  1804  vendue  master  ''  to  hold,  exercise,  and  enjoy  the  office  by  himself,  or 
his  sufficient  deputy  or  deputies,  during  pleasure,  with  all  and  singular  the  profits,  privileges, 
fees,  and  emoluments  to  the  said  office  l:«longing  or  appertaining.**  The  governor  of  the  colony 
on  December  8,  1810,  published  a  notification  that  ihe  commission  was  redaeed  from  five  to 
one  and  a  half  per  cent.  In  1824  G.  H.  dul^  appointed  C.  K.  his  deputy. 
I    Proceedings  by  0.  K.  to  recover  commission  at  the  rate  of  five  per  cent. 

Held  by  the  Judicial  Committee  of  the  Privy  Council, 
Law  of  Ceded  Colony — Authority  of  Governor — Judicial  Notice  of  Exercise  of  Prerogative, 

1.  The  governor  of  a  ceded  colony  is  not  in  the  position  of  a  viceroy,  but  has  only 
such  portion  of  the  sovereign  authority  as  is  expressly  or  by  implication  conferred 
upon  him  by  the  Crown,  and  the  implication  extends  only  to  what  is  necessary  or 
usual  for  the  performance  of  his  duties. 

2.  Acquiescence  by  the  Crown  in  a  quasi-legislative  order  of  a  govenior  ol  a  colony  is 
not  to  be  presumed. 

8.  The  governor  could  not  reduce  the  fees  of  an  office  held  during  pleasm^,  without 
the  consent  of  the  holder,  except  by  a  legislative  act 

4.  Judicial  notice  is  to  be  taken  by  the  Judicial  Committee  of  the  mode  in  which  the 
prerogative  has  been  exercised  in  a  colony  as  part  of  the  law  of  the  colony. 

(a)  Afterwards  Lord  Wensleydale. 

(fi)  Sir  Thomas  Ersklne,  afterwards  a  Justice  of  the  Court  of  Common  Fleas. 

(c)  Judge  of  the  Prerogative  Court  and  Arches  Court  of  Canterbury. 
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The  question  raised  by  this  appeal  was 
the  right  of  the  depaty  yendne  master  of 
the  oolosy  of  Berbice  to  recoyer  commis- 
Bion  at  the  rate  of  fiye  per  cent,  on  the  pro- 
ceeds of  an  ezeontion  side  of  a  plantation 
and  slayes  conducted  by  him.  (a) 

The  appellant  was  the  purchaser  of  the 

estate  in  question,  and  the  respondents 

the  representatiyes  of  the  yendne  master, 

7  whom  the  action  was  originally  brought. 

The  facts  were  as  follows : — 

By  a  warrant  of  his  late  Majesty  King 
Gecvge  III.  bearing  date  the  24th  day  of 
January,  1804,  Oeorge  Hallam,  Esq.,  was 
appointed  yendue  master  in  the  colony  of 
Berbice — 

''to  have,  hold,  exercise,  and  enjoy  the  office  by 
himself  or  his  sufficient  deputy  or  deputies 
dnriD^  His  Majesty's  pleasure,  together  'with  all 
and  ^smgular  the  rights,  profits,  privileges,  fees, 
and  emoluments  to  the  said  office  or  place 
beloDging  or  appertaining.'' 

The  yendue  master  is  an  officer  whose 
dut^  it  is  to  sell  all  property  sold  by  public 
auction,  including  such  as  may  haye  been 
seized  or  leyied  upon  in  execution  of  the 
sentences  of  the  Cfourt  of  Ciyil  Justice  in 
the  colony,  for  which  duties  he  was  en- 
titled to  a  commission  of  five  per  cent,  on 
the  amount  of  the  purchase  money. 

Mr.  SaUam  neyer  resided  in  the  colony, 
but  performed  the  duties  attached  to  his 
office  by  deputy. 

Early  in  November,  1810,  the  principal 
inhabitants  of  the  colony  presented  a  pe- 
tition to  Major-General  aarmielBalrymple, 
the  then  acting  Qoyernor,  and  also  to  the 
Court  of  Policy, (6)  for  the  reduction  of  the 
Tendue  master's  commission  on  the  sale  of 
estates;  but  before  an  auswer  had  been 
made  to  the  petition,  Bobert  Gordon,  Esq., 
who  had  been  apj)ointed  Lieutenant- 
Goyemor,  arriyod  in  the  colony  and 
assumed  the  civil  administration.  On 
the  30th  of  Noyember,  1810,  Governor 
Gordon  intimated  by  letter  to  WilUam 
ThrdfaU,  Esq.,  the  then  deputy  vendue 
master,  that  from  and  after  that  date  the 
commission  on  sales  of  estates  by  execu- 
tion was  to  be  reduced  from  five  to  one 
and  a  half  per  cent,  on  the  gross  amount  of 
biddings.  The  deputy  yenaue  master  pro- 
tested aj^nst  this  reduction,  as  interfering 
with  his  rights,  and  of  those  of  his  con- 
stituent Oeorge  JSdUam,  the  patentee, 
and  on  the  7th  of  December,  1810,  caused 
bis  protest  to  be  served  on  the  Governor. 


(a)  The  Vendue  Office  in  Berbice  was  abo- 
lished bj  Ordinance  14  of  the  jear  1846.^ 
Laws  of  British  Guiana,  1811-18S4,  p.  42. 
^  (6)  The  Grovernment  of  Berbice  was  at  this 
time  administered  bj  a  Governor  and  Council, 
caned  the  Court  of  Policy.  See  Clark's  Colonial 
Law,  p.  S41. 

•   eiesf. 


On  the  8th  of  December,  1810,  Goyernor 
Gordon  issued  a  notification  under  his 
hand  and  seal,  whereby  he  reduced  the 
oonimiBsion  from  fiye  to  one  and  a  half 
per  cent. 

The  Court  of  Policy  and  Criminal  Justice 
held  their  sittings  on  the  8th  of  June,  1811, 
but  refused  to  enter  into  the  matter  of  the 
deputy  yendue  master's  petition,  allegiug 
that  the  notification  of  the  (Governor 
superseded  the  necessity  of  any  reply 
from  the  Court. 

It  appeared  that,  from  the  period  of  Go- 
yernor Gordon's  notification,  the  Supreme 
Court  of  Ciyil  Justice,  in  cases  of  sales  upon 
execution,  acted  upon  the  aboye  notifica- 
tion, and  the  commission  of  the  yendue 
master  was  restricted  to  one  and  a  half  per 
cent. 

On  the  5th  of  August,  1824,  OharUi 
Kyte  obtained  from  Mr.  Hallam  the  ap- 
pointment of  deput]^  yendue  master,  and 
for  some  time  received  the  commission 
upon  execution  sales  according  to  the 
former  rate  of  fiye  per  cent.,(a)  till  the  year 
1829,  when  the  present  appellant,  bavins 
become  the  purchaser  of  an  estate  called 
Canefield  at  the  sum  of  450,000  guilders, 
opposed  the  deputy  yendue  master's  claim 
to  a  higher  rate  than  one  and  a  half  per 
cent.,  alleging  that  the  exaction  of  such 
rate  was  illegal  under  Governor  Gordon's 
notification. 

The  difierence  between  the  amount 
claimed  by  Mr.  Kyte  and  that  alleged  to  be 
duo  by  the  appellant  amounted  to  15,864 
OTilders  5  stivers  ;  for  which  amount  Mr. 
Kyte,  in  June,  1832,  filed  a  declaration  and 
demand  in  the  Supreme  Court  of  Civil 
Justice. 

In  support  of  his  right  to  charge  five  per 
cent,  commission,  Kyte  produced  in  evi- 
dence certain  resolutions  of  the  Directors 
of  the  Chartered  Colony  of  Berbice,  dated 
the  28th  of  April,  1735,  granting  the 
yendue  master  five  per  cent,  on  all  public 
yendue  sales,  to  be  paid  by  the  purchasers, 
the  like  resolutions  dated  31st  October 
1747,  and  certain  resolutions  of  the  same 
Directors  of  the  3rd  of  December,  1748, 
taking  execution  sales  from  the  marshal, 
and  giving  them,  as  well  as  all  other 
sales,  ^to  the  vendue  master. 

He  also  proved  that  from  1776  to  the 
surrender  of  the  colony  in  1803  to  His 
Majesty*s  arms,  five  per  cent,  had  been 
chc^ged  and  received  as  commission  on 
purchases  at  vendue,  both  on  sales  on 
execution  and  other  sales. 


(a)  See  statement  relating  to  costs  in  execu- 
tion sales  in  Berbice  within  Sie  last  five  years. 
Second  Beport  of  Commissioners  of  CivU  and 
Criminal  Justice  in  ^e  West  Indies  and  South 
America,  1828  (2nd  series).  Appendix  Z.  pp. 
280-282. 
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The  evidence  of  the  defendant  (the 
appellant)  confiisted  of  a  copy  of  Qoyemor 
Gordon's  notification,  which,  it  appeared, 
was  never  entered  npon  the  recoros  of  the 
Secretary's  Office,  varions  instances  of  sales 
having  been  effected  in  which  the  com- 
mission taken  was  only  one  and  a  half 
per  cent.,  and  a  copy  of  the  order  of  the 
sale  of  the  Canefield  estate,  in  which,  as 
no  mention  was  made  of  the  conmiission 
to  the  vendue  master,  the  then  nsnalper- 
centage  conld  alone  be  charged.  Thej 
p\esAeda,\so  res  judicata  in  another  suit,  (a) 

After  varions  interlocntory  proceedings 
in  the  caose,  the  Supreme  Court  of  Civil 
Justice,  on  the  3rd  of  August,  1833,  pro- 
nounced the  following  sentence  : — 

'*The  Court  having  heard  the  parties,  and 
haying  read  and  examined  the  documenti  and 
vouchers  filed  and  produced  in  this  matter, 
condemns  the  defendant,  with  rejection  of  his 
exception,  to  pay  the  plaintiff  the  sum  of  15,864 
guilders  5  stivers,  with  interest  thereon  from 
the  day  of  citation  until  fully  paid,  with 
costs." 

From  this  sentence  the  appellant  ap- 
pealed to  His  Majesty  in  Council. 

Fending  the  appeal  Mr.  Kyte  died,  and 
the  appeal  was  revived  against  the  re- 
spondents, his  qualified  executors. 

Pemberton,  K.C.,(5)  and  Lt*8hington,{c) 
for  the  appellant,  contended  that  the  com- 
mission of  one  and  a  half  per  cent,  on  all 
sales  effected  by  the  venaue  master  had 
Deen  paid  by  competent  authority ;  that 
such  commission  was  an  ample  remunera- 
tion ;  and,  even  assuming  that  the  Gover- 
nor of  the  colony  had  not  authority  suffi- 
cient of  his  own  accord  to  originate  a 
new  law  for  the  colony,  yet  that  the 
alteration  in  question  was  a  mere  fiscal 
regulation,  inherent  in  the  supreme  autho- 
rity of  the  colony,  as  well  as  within  the 
scope  and  meaning  of  the  instructions 
given  to  the  Governor;  that  the  resolu- 
tions of  the  Directors  of  the  Dutch  West 
India  Chartered  Company,  though  bind- 
ing as  rules  for  the  government  of  the 
omces  then  existing,  and  to  that  extent 
establishing  those  offices,  yet  were  not  such 
laws  as  by  the  terms  of  the  capitulation  of 
the  colony  to  the  British  arms,  could  only 
be  varied  or  altered  by  the  special  autho- 
rity of  the  King  in  Council.  They  argued, 
also,  that  the  question  here  really  was, 
whether  the  orders  of  a  governor  of  a 

(a)  This  was  a  maudament  of  penal  interdict 
pronounced  by  the  Court  of  Civil  Justice  at  the 
instance  of  the  appellant  against  the  respondents' 
testator  in  November,  1829.  See  Respondents' 
case,  p  8. 

(6)  Afterwards  Lord  Kingsdown. 

(c)  Afterwards  Dean  of  the  Court  of  Arches, 
and  Judge  of  the  High  Court  of  Admiralty  and 
of  the  Consistory  Court  of  London. 


ceded  colony,  which  had  not  been  con- 
tradicted or  revoked  by  royal  authority, 
were  not  laws  within  that  colony,  and 
binding  on  all  the  inhabitants ;  that, 
though  the  authority  of  the  Crown  to 
change  the  laws  of  a  conquered  country 
is  fully  recognised  in  Campbell  v.  Hall, (a) 
yet  not  a  word  is  said  as  to  the  necessity 
of  the  intervention  of  the  Privy  Conned 
being  necessary ;  that  the  King  may,  if 
he  see  fit,  alter  the  laws  by  the  advice  of 
his  .Council;  but  there  is  no  law  which 
requires  him  to  resort  to  the  Council  for 
such  advice ;  but,  on  the  contrary,  the 
orders  of  the  Crown  are  most  usually  con- 
veyed through  the  Secretary  of  State,  and 
that  this  was  the  first  instance  in  which 
the  legality  of  such  a  form  and  proceeding 
had  been  questioned ;  that  the  Qovemor  of 
a  colony  being  the  King's  representative, 
all  orders  from  him  mxiBtt  primd  faeie,  be 
presumed  to  have  emanated  from,  and  to 
be  in  accordance  with,  the  authority  that 
appoints  him ;  that  in  Trinidad  the  laws 
are  promulgated  by  the  Grovemor  alone, 
withont  reference  to  the  King  in  Council ; 
that  the  same  principle  is  acknowledged 
in  commanders-in-chief,  even  in  cases 
when,  without  direct  authority,  they  in 
virtue  of  their  general  authority  exercise 
the  power  which  belongs  to  the  Crown. 
Thus,  in  the  case  of  a  blockade,(&)  Lord 
Stowell  held  that  the  notification  of 
blockades,  which  is  a  high  act  of  sove- 
reignty, by  a  commander  on  a  foreign  sta- 
tion, was  legal,  though  it  was  without 
authority  from  the  Government  at  home ; 
and  he  further  held  that  the  fact  of  the 
Government  having  had  time  to  repudiate, 
and  not  having  done  so,  was  evidence  of 
recognition,  though  the  commander  had 
no  original  authority,  (c)  The  Governor 
having  made  the  notification  for  the  re- 
duction of  the  vendue  master's  commission, 
and  the  Crown  not  having  objected  to  it, 
that  of  itself  is  sufficient  to  render  it 
valid,  for  the  Crown  must  be  presumed  to 
have  adopted  it,  by  acquiescence.  The 
Crown,  which  could  dismiss  the  vendue 
master,  could  reduce  the  fees  of  the 
office. 

Bwrge,  K.C.,  and  Kelly,  K.C.,((Q  for  the 
respondents,  insisted  that  the  original 
commission  of  five  per  cent,  on  sales  was 
fixed  at  that  rate  by  competent  authority, 
and  could  only  be  altered  by  a  like  power ; 
that  the  Governor  possessed  no  legislative 
authority,  either  curectly  or  indirectly,  to 


(a)  Cowper,  204 ;  Lofit.  655. 

(6)  The  BoUa,  6  C.  Rob.  364.  See  NortheoU 
V.  Douglas,  10  Moo.  P.C.  87. 

(c)  See  Buron  v.  Denman,  2  Sz.  167. 

(<f)  Afterwards  Lord  Chief  Baron.  The 
respondents'  printed  case  is  signed  by  Baige 
and  B.  V.  Richards. 


613] 


Cameron  against  Kyle,  1885. 


[614 


originate  or  even  to  Tary  the  existing  laws 
of  the  colony;  that  no  legislative  power 
had  been  delegated  to  him  by  the  JS[ing, 
either  expressly  or  by  implication;  that 
snch  alteration  conld  only  be  effected  by 
an  Order  in  Connoil,  and  that  the  attempt 
to  effect  it  by  notification  was  utterly 
illegal  and  ineffectual ;  for  that,  previous 
to  the  capitulation  of  the  colony  in  1803  to 
the  British  arms,  the  laws  of  the  colooy 
consiBted  for  the  most  part  of  resolu- 
tions of  the  Directoi*8  of  the  Dutch  West 
India  Chartered  Company,  and  that  all 
each  laws  as  have  not  been  altered  by  the 
King  in  Council  were  binding,  and  formed 
the  law  of  the  colony  at  the  present 
moment. (a)  They  insisted  also  that,  even 
if  the  Grovemor  had,  with  the  consent  of 
the  Court  of  Policy,  such  power  as  was 
contended  by  the  appellant,  the  notifica- 
tion was  not  such  an  exercise  of  it  as  would 
enable  that  Court  to  carry  it  into  effect ; 
that  no  inference  of  the  assent  of  the 
Crown  could  be  made  from  the  circum- 
stance of  its  taking  no  notice  of  the  noti- 
fication, that  act  not  being  in  any  way 
proved  to  have  been  brought  before  the 
Crown  for  its  assent,  and  such  assent  being 
incapable  of  being  inferred.  The  case  of 
Trinidad  was  an  exception  to  the  rule,  and 
the  Gk)vemor  has,  by  his  instructions,  the 
Bovereign  and  legislative  authority  dele- 
gated to  him.  They  therefore  relied 
,  upon  the  sentence  of  the  Court  below,  and 
prayed  to  be  dismissed  with  their  costs. 

December  21,  1835.  —  Pabkb,  B.(b) : 
Charles  Kyte,  the  lessee  or  deputy  of 
€feorge  HcuUvm,  Esquire,  vendue  master 
of  the  colony  of  Berbice,  brought  an 
action  in  the  Supreme  Court  of  Civil 
Justice  [of  Demerara  and  Essequiho]  (c) 
to  recover  from  the  appellant  Donald 
Charles  Cameron,  the  purchaser  of  an 
CRtate  sold  by  Kyte  by  public  vendue  under 
an  execution,  a  fee  or  compensation  of 
five  per  cent,  on  the  purchase  money.  The 
defence  was  rested  on  two  grounds  :  first, 

(a)  By  Art.  1  of  the  Articles  of  Capitulation, 
IS  September  1803,  it  was  stipalated,  amongst 
other  thiogs,  that  the  laws  aod '  usages  of  the 
colony  should  remain  in  force  and  be  established. 
See  Local  Guide  for  1820.  The  old  resolutions, 
Acts,  and  Ordinances  of  the  Authorities  of 
Berbice,  except  so  far  as  disallowed  by  His 
Majesty,  were  expressly  continued  in  force  by 
Ordinance  3  of  1831.  Laws  of  British  Guiana, 
1811-1864,  p.  53C. 

(A)  Afterwards  Lord  Wensleydale. 

(c)  See  as  to  constitution  of  the  Supreme 
Court  of  Ciril  Justice  of  Demerara  and  Esse- 
quiho, and  of  the  Supreme  Court  of  Civil  Justice 
of  Berbice,  Order  in  Ck)uncil,  20  June  1831 ; 
Ordinance  No.  21  of  the  year  1844;  Ordinance 
No.  5  of  1846 ;  and  Ordinance  '26  of  1855. 
Laws  of  British  Guiana,  1811>1864,  pp.  105 
and  136. 


that  the  question  between  the  parties  had 
already  been  decided  in  another  suit 
or  proceeding;  and,  secondly,  that  so 
lar^  a  compensation  was  not  due  to  the 
plaiutifi*  below  in  point  of  law,  but  that  one 
and  a  half  per  cent,  only  was  of  right  pay- 
able. The  Court  decided  in  favour  of  the 
plaintiff,  and  the  appeal  is  against  that 
judgment.  Charles  Kyte  having  since 
diea  his  personal  representatives  are  now 
the  respondents. 

NotMnff  has  been  said  in  the  argu- 
ment before  us  against  the  judgment 
of  the  Court  upon  the  first  ground 
of  defence;  the  only  question  for  our 
decision  is,  whether  the  Court  below 
rightly  decided  that  the  full  amount  of 
fire  per  cent,  on  the  purchase  money  was 
due  oy  law  to  the  plaintiff  below,  and 
after  a  very  full  consideration  of  the  case 
we  are  of  opinion  that  their  decision  was 
ri^ht,  and  that  we  ought  to  recommend 
His  Mc^osty  to  affirm  it. 

The  claim  of  the  plaintiff  below  was 
founded  on  certain  resolutions  of  the 
Directors  of  the  Dutch  West  India 
Company  in  1735  and  1747,  which  he 
contended  had  the  authority  of  law^ 
and  on  ancient  usage  prevailing  from 
that  time  till  the  month  of  December, 
1810,  when  Governor  Cordon  made  a  noti- 
fication or  proclamation,  reducing  the 
amount  from  five  to  one  and  a  half  per 
cent. ;  and  he  contended  that  this  act  of 
the  Governor's  had  no  validity,  and,  there- 
fore, that  the  pjlaintiff's  right  to  the  higher 
amount  remained  unimpaired.  The  de- 
fendant below,  on  the  other  hand,  insisted 
that  this  act  of  the  Governor  was  sufficient 
in  point  of  law  to  alter  the  amount  of 
compensation,  and  he  does  not  appear  to 
have  disputed  the  plaintiff's  right  except  on 
that  ground  ;  and,  though  in  the  course  of 
the  argument  before  us  observations  were 
made  touching  the  effect  to  be  given  to 
the  resolutions  of  the  Directors  above  re- 
ferred to,  the  main  objection  was  founded 
on  the  validity  of  the  Governor's  notifica- 
tion or  proclamation,  and  that  is  in  truth 
the  only  question  in  the  case. 

For  though  it  may  be  doubted  whether 
the  Directors  of  the  Dutch  West  India 
Company,  after  the  appointment  of  a 
Grovemor  and  Court  of  Policy  in  1732, 
had  any  authority  of  legislative  nature 
remaining  in  them — (and  we  do  not  say 
they  had  not,  for  they  seem  to  have  had 
the  government  of  the  country  notwith- 
standing, until  the  expiration  of  their 
charter  in  1792) — and  though  it  is  clear 
that  the  first  resolution  of  the  28th  of 
April,  1735,  did  not  give  five  per  cent,  to 
the  vendue  master,  at  the  same  time  that 
it  imposed  a  fee  or  tax  to  that  amount  on 
sales ;  and  though  it  is  very  questionable 
whether  the   resolution  of  tne   31st  of 
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October,  1747,  was  meftut  to  extend  beyond 
the  x)articalar  case  there  referred  to,  bo 
that  it  is  not  made  out  to  our  eatisfaction, 
tiiat  the  plaintifPs  claim  to  the  larger 
amount  stands  on  the  footing  of  a  right 
giyen  by  legislatiye  enactment;-— yet  it  is 
clear  that  the  plaintiff  was  by  yirtne  of  his 
office  entitled  to  a  reasonable  reward,  pro- 
portioned to  his  trouble  and  responsibihty ; 
and  that  this  sum  of  five  per  cent,  was  such 
a  reasonable  reward,  is  f  ally  established  by 
the  facts,  that  in  1747  the  Directors  thought 
it  was  proper  to  be  allowed,  and  that  Una 
sum  was  paid,  according  to  the  evidence 
in  the  cause,  from  1776  to  1803,  and 
that  there  was  no  dispute  but  that  it  con- 
tinued to  be  paid  until  after  Gk)Temor 
Qordon*9  notincation  of  December  1810, 
and  even  in  some  instances  since,  or  that 
it  was  due  on  other  sales  by  public  vendue, 
in  which  the  trouble  and  responsibility  of 
the  officer  were  precisely  the  same* 

The  amount  of  five  per  cent,  is,  there- 
fore, in  our  opinion,  proved  to  be  a  legal 
fee,  imless  it  has  been  reduced  by  com])e- 
tent  authorify ;  and  the  only  question  is, 
whetihier  the  Governor's  notincation  or 
proclamation  was  valid  for  that  purpose  P 

It  was  admitted  on  the  part  of  the  respon- 
dents Uiat  the  Governor,  with  the  consent 
of  the  Court  of  Policy,  could  have  reduced 
the  rate  of  compensation;  but  although 
the  Governor's  notification  was  by  hun 
communicated  to  the  Court  of  Pohcy  on 
the  8th  of  January,  1811,  and  that  Court, 
as  appears  by  its  minutes  of  the  11th  of 
January,  1811,  expressed  its  approbation 
of  the  Governor's  conduct  in  having  done 
so,  it  was  insisted  that  this  did  not  con- 
stitute a  consent  by  that  Coart  in  that 
sense  in  which  such  consent  was  required 
to  give  validity  to  the  measure,  namely, 
as  a  legislative  act  of  the  Governor  and 
Court  of  Poliojr ;  and  we  are  all  clearly  of 
that  opinion:  indeed,  this  point  was  not 
much,  argued  by  the  learned  counsel  for 
the  appellant  in  support  of  the  authority 
of  the  notification. 

It  was  also  conceded  on  the  part  of  the 
respondents,  that  the  King  might,  with- 
out the  consent  of  the  Court  of  Policy,  by 
virtue  of  his  sovereign  authority,  alter 
the  legal  amount  of  the  fee  or  compen- 
sation, thoagh  such  act  would  be  of  a 
legislative  nature;  and  this  concession 
was  made  in  accordance  with  the  law  laid 
down  by  Lord  Mansfield  in  Campbell  v. 
Hallia)  The  King  having  the  whole 
legislative  authority  in  a  conquered 
colony,  in  so  far  as  he  may  not  have 
parted  with  it  by  capitulation,  or  by  his 
own  voluntary  grant,  it  was  admitted 
that  after  the  capitnlation  of  September, 
1803,  the  King  possessed  all  the  powers 

(a)  Cowp.  804;  Lofit,  655. 


which  before  that  time  belonged  of  tijD^t 
to  the  States  General  of  the  seven  United 
Provinces,  and  that  their  High  Mighti- 
nesses could  have,  by  virtue  of  tiieir 
sovereign  authority,  legally  done  an  act 
of  this  nature ;  but  it  was  contended  that 
the  Governor  in  that  character  had  not 
any  such  power;  that  none  such  was  de- 
legated to  him  by  the  King,  expressly^  or 
by  implication. 

On  the  other  hand,  the  appellant 
insisted  that  such  power  ought  to  be 
implied;  and  if  not,  that  the  fact  of  the 
Governor  having  made  an  order  of  this 
nature,  and  the  King's  Government  not 
having  objected  to  it,  was  sufficient  to 
render  it  valid,  as  the  Crown  must  be 
presumed  to  have  adopted  the  order  by 
its  acquiescence. 

To  the  latter  argument  it  was  an- 
swered, and  we  think  most  satisfactorily, 
that  such  an  order  cannot  be  supported 
on  the  ground  that  the  acquiescence  of 
the  Crown  is  equal  to  its  express  autho- 
rity. If  the  King  had  expressly  given  his 
sanction  to  it,  it  would  have  been  obliga- 
tory from  that  date ;  but  when  the  royal 
confirmation  is  to  be  inferred  from  ac- 
quiescence, who  shall  say  when  that 
operated  P  and  who  can  assign  any  certain 
time  when  the  order  became  valid,  and 
when  the  subject  was  to  be  bound  to  obey 
it  P  Indeed,  there  is  no  proof  in  the  case 
that  this  notification  was  ever  commmii- 
cated  to  His  Majesty;  which  would  be 
necessary  to  found  the  argument  of  ac- 
quiescence. We  are  therefore  clearly  of 
opinion  that  the  notification  cannot  be 
rendered  valid  on  this  ground. 

The  question  then  is  reduced  to  this 
single  point,  whether  or  not  such  an 
authority  as  was  exercised  in  this  case 
can  be  implied.  It  is  not  pretended  by 
the  appellant  that  the  Governor  had  by 
his  commission  or  instructions  any  au- 
thority of  this  nature  expressly  communi- 
cated to  him.  If  he  ha!a,  the  appellants 
ought  to  have  shown  it,  though  probably 
the  Court  would  take  notice  of  the  terms 
of  the  commission,  which  we  believe  to 
have  been  usually  published  in  the  Court 
of  Policy  on  the  Governor's  taking  posses- 
sion of  his  office.  We  have,  however; 
thought  it  right  to  ascertain  the  import  of 
the  commis8ion(a)  and  instructions,  which 
we  find  contain  no  such  power,  nor  does 
the  notification  itself  refer  to  either,  as 
giving  the  Governor  authority  to  make 
the    alteration.     It   recites   the    Song's 


(a)  See  extract  from  the  Commission  of 
Sir  Benjamin  DlJrban,  K.C.B.,  Goyemor  and 
ComoADder  in  Chief  of  British  Guiana,  4tii 
March  1881.  Laws  of  British  Guiana,  181 1-1864, 
p.  480.  Tbe  Commission  is  set  in  oat  dalle's 
Colonial  Law,  p.  262. 
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pleaanre  and  command,  that  the  Gorernor 
■honld  inqniFe  into  abuses  existing  in  the 
public  omces  and  disorders  in  the  ad- 
minlBtration  of  the  public  funds,  and,  as 
far  as  might  be,  repress  them.  And  then 
it  gives  two  directions,  which  are  within 
^  the  scope  of  his  office  as  Governor,  but  it 

recites  no  special  instructions  of  any  kind 
for  this  gteofft  legislative  act  of  reaucing 
the  legal  fees,  of  the  vendue  master. 
There  being,  therefore,  no  express  au- 
thority from  the  Crown,  the  right  to 
make  such  an  order  must,  if  it  exist  at 
all,  be  implied  from  the  nature  of  the 
office  of  Governor,  (a)  If  a  Grovernor  had  by 
virtue  of  that  appointment  the  whole 
sovereignty  of  the  colony  delegated  to 
him  as  a  viceroy,  and  represented  the  King 
in  the  government  of  that  colony,  there 
would  be  good  reason  to  contend  that  any 
act  of  sovereignty  done  by  him  would  be 
valid  and  obligatory  upon  the  subject  living 
within  his  government,  provided  the  act 
would  be  valid  if  done  by  the  Sovereign 
himself,  though  such  act  might  not  be  in 
conformity  with  the  instructions  which  the 
Grovemor  had  received  for  the  regulation 
of  his  conduct.  ,The  breach  of  those 
instructions  might  well  be  contended  on 
this  supposition  to  be  matter  resting 
between  the  Sovereign  and  his  deputy, 
rendering  the  latter  liable  to  censure  or 
punishment,  but  not  affecting  the  validity 
of  the  act  done.  But  if  the  Governor  be 
an  officer,  merely  with  a  limited  authority 
from  the  Crown,  his  assumption  of  an  act 
of  sovereign  power,  out  of  the  limits  of  the 
authority  so  given  to  him,  would  be  purely 
void,  and  the  Courts  of  the  colony  over 
which  he  presides  could  not  give  it  any 
legal  effect.  We  think  the  office  of 
Governor  is  of  the  latter  description,  for 
no  authority  or  dictum  has  been  cited 
before  us  to  show  that  a  Governor  can  be 
considered  as  having  delegation  of  the 
whole  royal  power  in  any  colony,  as 
between  him  and  the  subject,  when  it  is 
not  expressly  given  by  his  commission; 
and  we  are  not  aware  that  any  commis- 
fiion  to  colonial  governors  conveys  such  an 
extensive  authority. 

In  one  of  the  cases  to  which  we  were 
referred  in  Ohalmers'  Opinions  of  Emi- 
nent Lawyers,  volume  1,  page  231,  Mr. 
W€8t,Q))  when  he  speaks  of  a  Governor 
having  the  prerogative  of  the  Crown  to 
prorogue  parliaments,  is  evidently  refor- 

(a)  See  as  to  the  powers  of  colonial  gover- 
non  Hill  ▼.  Biffge,  8  Moo.  P.O.,  465,  479 ;  In  re 
Seizure  of  Slaoes  at  Sierra  Leone,  Br.  &  Lush. 
148 ;  Reg.  v.  Evre,  Blackburn,  J's.  chaige,  p.  68  ; 
Muegrave  v.  Pulido,  5  App.  Cas.,  102 ;  Finla* 
ton's  authoritief  as  to  the  reprassion  of  riot, 
127 ;  Fonyth'B  Cases  on  Constitutioiial  Law,  80. 

(6)  Afttrwards  Lord  Chancellor  of  Ireland. 


ring  to  cases  in  which  it  was  given 
expressly  by  his  commission,  or  implied 
as  being  necessary  to  the  due  per- 
formance of  the  office,  or  conformable 
to  the  usage  of  the  colonies  in  which 
there  were  assemblies  similar  to  our  Par- 
liaments ;  and  on  page  304  of  the  same 
work  is  the  opinion  of  a  learned  Ameri- 
can lawyer(a)  as  to  a  similar  prerogative 
which  he  considers  to  have  oeen  com- 
municated to  the  Governor  by  the  words 
of  the  commission.  And  with  resi)ect  to 
the  dictum  of  Sir  William  Scott,  in  the 
case  of  the  Bolla,(b)  that  a  naval  com- 
mander on  a  distant  station  mav  be  rea- 
sonably supposed  to  carry  with  him  such 
a  portion  of  the  sovereign  authority  de- 
legated to  him  as  may  be  necessarv  to 
provide  for  the  exigencies  of  the  service, 
it  is  clear  that  that  eminent  Judge  is 
speaking  of  such  an  authority  bemg,  from 
the  very  nature  of  the  case,  necessarily 
incident  to  the  function  of  a  commander 
carrying  on  war  in  a  remote  part  of  the 
globe ;  out  no  such  necessity  exists  in  the 
case  of  a  Governor  for  the  exercise  of 
power  of  sovereignty  out  of  the  ordinary 
and  usual  course. 

Indeed,  wo  know  from  our  experience 
of  the  mode  in  which  certain  parts  of  the 
prerogative  have  been  exercised  in  British 
Guiana,  and  of  which  sitting  as  a  Court  of 
Appeal  we  are  judicially  to  take  notice  as 
part  of  the  law  of  the  colony,  that  all  the 
King's  prerogative  has  not  been  dele- 
gated to  the  Governor.  The  right  of 
granting  a  cessio  honorwm,  a  prerogative 
belonging  to  the  sovereign,  was  always 
exercisea  by  special  Orders  in  Council, 
until  the  month  of  October,  1833,  and 
the  vmia  oetcUis,  or  a  privilege  of  a 
majority  before  the  regular  time  assigned 
by  law,  was  given  in  the  same  way  until 
March,  1831.  (c)  We  are  informed  that 
since  that  time  these  powers  have  been 
conferred  on  the  Gt)vernor  by  an  Act  of  the 
local  Legislature,  which  has  received  His 
Majesty's  8anction.(cQ  We  are  therefore 
of  opinion  that  the  Governor  does  not  in 
the  sense  above  mentioned  represent  the 
Sovereign,  and  has  not  the  character  cf 
a  delegate  of  all  the  royal  power. 

If,  therefore,  the  Governor  be  an  officer 
only  with  limited  powers,  which  do  not 


(a)  Mr.  Hallyday,  a  Maryland  lawytr. 

(6)  6  C.  Bob.  866  and  Phillimore's  Inter- 
national Law  (8rd  ed.),  2,  474. 

(c)  See  Second  Beport  of  the  Commissioners 
of  Civil  and  Criminal  Justice  in  the  West  Indies 
and  Sontii  America  (Snd  series),  1828,  pp.  8,  87. 

((f)  Cessio  bonorom  was  abolished  by  Or- 
dinance 19  of  the  year  1844.  Laws  of  British 
Guiana,  1811-1864,  p.  198.  The  age  of  ma- 
jority was  finally  dtclared  by  Ordinance  13  of 
1882,  ibid.  p.  17. 
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expressly  include  the  act  in  ^ueetion,  is 
such  an  act  authorised  by  implication  P 

Im{)lied  powers  may  be  given  to  an  office 
as  incident,  either  because  they  are  neces- 
sary to  its  due  execution,  or  because  they 
are  such  as  have  been  usually  exercised 
by  those  who  have  borne  it.  It  is  clear 
that  a  power  to  alter  the  laws  by  which 
the  colony  is  usually  governed,  which  is 
an  extraordinary  power,  is  not  necessary 
to  the  due  discharge  of  the  office  of  Gover- 
nor. It  is  equally  clear  that  there  is  no 
evidence  of  any  kind  in  the  proceedings 
before  us,  nor  have  we  any  ini^rmation  of 
similar  powers  having  ever  been  before 
exercised  by  the  previous  Governors  of 
£erbico,  and  therefore  we  cannot  imply 
any  authority  from  the  usage  and  practice 
of  the  colony. 

Under  these  eircumstances,  we  are  of 
opicion  that  the  Governor  was  not,  in 
point  of  law,  competent  to  make  the  order 
in  question,  and  that  it  was  not  valid  and 
obligatory.  We  do  not  mean  to  say  that 
this  portien  of  the  King's  sovereign  autho- 
rity may  not  be  exercised  by  other  means 
than  by  the  Order  of  His  Majesty  in 
Council;  that  it  may  not  be  given  by 
a  commission  or  instruction  under  the 
King's  sign  manual  and  signed ;  for  we 
have  already  held,  in  the  case  of  Jeph- 
ton  V.  Biera,{a)  decided,  after  much  con- 
sideration, that  Orders  in  Council  are  not 
the  sole  method  of  carrying  the  royal  wiU 
into  effect  in  the  government  of  countries 
conquered  by  His  Majest^r's  arms.  We  do 
not  say  that  the  King's  will,  intimated  by 
the  Secretary  of  State  for  the  Colonies, 
mi^ht  not  be  operative.  All  that  we 
decide  is,  chat  the  simple  act  of  the  Gover- 
nor alone,  unauthorised  by  his  oommis- 


(a)  See  above,  p.  591. 


sion,  and  not  proved  to  be  expressly  or 
implicitly  authorised  by  any  instructions, 
is  not  equivalent  to  such  an  act  done  by 
the  Crown  itself. 

Ajid  it  may  not  be  amiss  to  observe 
that,  in  whatever  way  the  royal  au&o* 
rity  be  exercised  for  the  alteration  of 
an  existing  law,  it  is  highly  fit  and 
proper  that  it  should  be  done  in  such  a 
form,  as  that  the  subject  may  know,  on 
the  face  of  the  act  itself,  by  which  the 
alteration  is  made,  that  it  is  made  by 
that  authority  which  he  is  bound  to  obey. 
It  would  be  most  inconvenient  if  he  were 
left  to  ascertain,  by  collateral  inquiries, 
often  difficult  and  sometimes  impracti- 
cable, whether  the  act  did  or  did  not 
emanate  from  the  sovei^eisn  power.  It  i» 
hardly  necessarv  to  touch  on  the  argu- 
ment used  at  the  bar,  that  even  if  the 
King  had  no  power  to  legislate  in  this 
respect  by  virtue  of  his  prerogative,  yet 
this  being  an  office  during  his  pleasure, 
which  he  might  have  determin^  when- 
ever he  pleased,  he  had  also  the  powev 
from  time  to  time  to  reduce  its  fees.  We 
expressed  an  opinion  in  the  course  of  the 
argument  that  His  Majesty  had  no  such 
power,  without  the  consent  of  the  officer, 
though  he  might  have  removed  him  from 
it.  And  it  is  to  be  observed,  that  if  the 
King  had  the  power  the  same  difficulty 
occurs  as  to  the  exercise  of  it  by  the 
governor  without  a  special  authority. 

For  these  reasons  we  are  of  opinion 
that  the  judgment  of  the  Court  belaw 
should  be  affirmed,  and  with  costs. 


Matbhials  madk  U8B  OF.— The  above  reporC 
is  taken  from  3  Knapp,  882.  The  printed  cases 
of  the  appellants  and  respondents  and  two 
MS.  copies  of  the  judgment  in  the  library  of 
the  Inner  Temple  have  also  been  eonsulted. 


621] 


Dobree  again$t  Napier,  1886. 


[622 


DOBBEE  against  NAPIEB. 


FBOCEBDmos  ON  Debiurber  in  an  Action  of  Trespass  against  Admiral 
Napier  (a  British  Subject  in  the  Service  of  the  Queen  of 
Portugal  contrary  to  the  Foreign  Enlistment  Act,  59  Geo.  3. 
c  69.x  ^  '^^^  Court  of  Common  Pleas,  April  27  and  29, 
AND  May  9,  1836.  (Reported  in  2  iBing.  N.C.  781 ;  2  Hodges,  84 ; 
8  Scott,  201.) 

Admiral  Napier,  a  natonJ-born  Britiflh  subject,  actixig  as  chief  commander  of  a  squadron  in 
the  naval  serrice  of  Donna  Maiia,  Queen  of  Portugal,  without  the  licence  of  the  Kinjf  of  England, 
and  while  the  Queen  of  Portugal  was  at  peace  wim  England,  captured  a  British  registered  steam 
Teasel,  the  property  of  D.,  a  British  subject,  which  was  employed  in  landing  in  Portugal  military 
forces  and  munitions  of  war  for  sendee  against  the  Queen  of  Portoffal.  The  vessel  was  after- 
wards condemned  as  lawful  prise  of  war  in  the  Supreme  Tribunafof  Marine  at  Lisbon.  D. 
brouj^t  an  action  of  trespass  for  the  seiaiire  of  the  veoseL 

Judgment  for  the  defendant. 

Foreign  Priie  Court^Effect  of  eondmnnatUm  of  Priz9.'^Foreign  Enlistment  Act.(a) 

Held  by  the  Court, 

(1.)  The  sentence  of  a  foreign  court  of  competent  jurisdiction  condemoinff  a  neutral  vessel 
taken  as  prize  of  war  or  lot  breach  of  blockade  is  conclusive  on  all  the  world,  and  no 
English  &urt  can  call  in  question  the  propriety  or  grounds  of  such  condemnation. 

(S.)  The  captor  of  the  vessel  so  condemned  is  not  liable  to  an  action  in  an  English  Court 
on  the  ground  that  his  military  service  was  a  breach  of  the  Foreign  Enlistment  Act. 

(8.)  But  the  captor  could  not  set  up  as  a  defence  to  such  an  action  that  the  vessel  was 
itself  employed  in  contravention  of  the  Foreign  Enlistment  Act  without  averring  that  he 
seiaed  the  vessel  on  behalf  of  the  Crown  of  England. 

(a)  59  Geo.  8. 0.  69.  repealed  and  re-enacted  by  88  &  84  Vict  c.  90. 


Trefp^i.— The  deol«ration  alleged  that 
the  d6fendant8,  on  the  12tli  Sei)tember, 
1833,  with  foroe  and  arniB,  fto.,  seued  and 
took  a  certain  steam  Teasel  of  the  plaintiffs, 
called  the  Lord  of  the  Isles,  of  great  valne, 
to  wit,  of  the  yalae  of  20,0002.,  and  con- 
▼erted  and  disposed  of  the  same  to  their 
own  use,  to  the  oamage  of  the  said  plaintiffs 
of  20,0002.  Ao.(a) 

The  defendant  Napier  i^eaded^ 

Fifitl.-*Not  gnilty. 


(a)  ^  The  Lard  of  the  Isles  steamer,  after 
having  landed  at  St.  Martinho  above  80  ofieerSy 


SMOfuf.— >That  before  and  at  the  time  when, 
&o.  in  the  declaration  mentioned,  he  was  em- 
some  ammunition  and  provisions  for  Don  Miguel 
was  taken  by  one  of  our  steamen  and  brought 
in  here  as  good  priae.  Capt.  Elliot  and  the 
officer  called  General  Macdonald  were  amongst 
the  offioera  landed  at  St.  Martinho."— Correspon- 
dence from  Lisbon,  14th  and  17th  September.  The 
Times,  Friday,  October  4th,  1883.  "Lieuten- 
ant Centurini  has  been  fortunate  enough  to  cut 
out  and  capture  the  steamer  Lord  of  the  Ides 
while  at  anchor  off  San  Martinho,  near  Peniche, 
whieh  had  previously  landed  about  400  French 
and  Spanish  royalists,  including  many  < 
for  Don  Miguel,  and  when  captured  1 
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loyed  and  retained  in  the  Beryiee  of  Donna 
Maria,  Queen  of  Portugal,  as  an  admiral  in 
the  Portuguese  naTj>  and  chief  commander  of  a 
certain  squadron  thereof,(a}  the  said  Queen  of 
Portugal,  during  the  time  aforesaid,  being  at 
peace  with  our  sovereign  lord  William  4 ;  and 
that  before  and  at  the  said  time  when,  &c. 
divers  enemies  of  the  said  Queen  were  waging 
war  against  her  both  by  sea  and  land,  and 
thereupon  and  before  the  said  time  when,  &c. 
the  said  Queen  had  commanded  the  defendant 
Charles  Napier,  as  such  admiral  and  chief 
commander  as  {foresaid,  to  establish  and  pro- 
claim a  blockade  along  the  coast  of  Portugal,(&) 
and  the  defendant  Kapier,  in  obedience  to  ^e 
said  command  of  the  said  Queen,(c}  had  before 
the  time  when,  &c.  duly  established  and  pro- 
claimed a  good  and  sufficient  blockade  along 
the  said  coast  of  Portugal,  and  had  put  and 
placed  divers,  to  wit,  fifl^  ships  of  war  in  and 
upon  the  high  seas  along  the  said  coast,  for  the 
purpose  of  supporting  and  maintaining  the  said 


board  munitions  of  war  and  provisions.  Thank 
God,  she  did  not  bring  a  single  Englishman  for 
that  now  marauding  service  !  She  is  at  present 
anchored  ofif  the  Caes  do  Sodr^,  and  is  arming 
for  a  cruise  as  a  steamer  of  war,  as  she  is  one  of 
the  fastest  boats  ever  seen  here ;  few  craft  will 
escape  her,  and  in  Napier's  hands  no  time  will 
be  lost  in  sending  her  to  sea."— Correspondence, 
Lisbon,  Sept.  17th,  The  Times,  Oct.  7th,  183S. 
See  Hansard's  Debates,  8rd  series,  vol.  ad. 
p.  871. 

(a)  "  Napier  was  appointed  to  replace  Sar- 
torius  in  the  command  of  the  Queen  of  Por- 
tugal's fleet  in  the  beginning  of  June  1833." 
—Annual  Reg.  256. 

(6)  See  Dana's  note  to  Wheaton's  Interna- 
tional Law,  p.  186, 8th  edition,  by  Dana,  London, 
1866,  on  Belligerent  Powers  exercised  in  Civil 
War,  citing  The  Amy  Warwick,  Sprague's  Deci- 
sions, Vol.  n.,  2  Black's  Supreme  Court  Re- 
ports, Prize  Causes,  Smith's  Trial,  1861,  and 
the  Trial  of  the  Savannah  Pirates,  New  York, 
Oct.  1861. 

(c)  "  Lord  Stowell's  words,  in  The  Henrick 
and  Maria,  1  0.  Rob.  148,  and  in  The  Rolla,  6 
C.  Rob.  364  are  '  a  declaration  of  blockade  is  a 
high  act  of  soverei^ty.  The  doctrine  I  appre- 
hend to  be  this  :  that  it  appertains  to  the  Go- 
vernment of  a  belligerent  State  to  declare  a 
blockade,  that  no  commander  of  his  own  autho- 
rity can  declare  a  blockade.  He  must  be  directly 
or  indirectly  empowered  by  his  Government  to 
do  so  by  adequate  instructions,  according  to  the 
circumstances  of  the  case.  It  is  not  necessary 
for  a  commander  on  a  distant  station  to  have  a 
special  authority  to  impose  a  particular  blockade. 
He  must  be  supposed  to  carry  with  him  such  a 
portion  of  the  sovereum  authority  as  may  be 
necessary  to  provide  for  the  ezifencies  of  the 
service,  inany  of  which  cannot  be  jperceived. 
With  respect  to  stations  in  Europe  it  may  be 
different.'  In  all  this  I  fully  concur."— Dr.  Lush- 
ington  in  his  judgment  in  the  cases  arismg  out 
of  the  Blockade  of  the  Coast  of  Courland,  1854. 
Sir  J.  P.  Deane's  Law  of  Blockade,  Londoni 
1856. 


blockade ;  which  blockade  the  last-mentioned 
ships  were  sufficient  duly  to  maintain  and  sap- 
port(a} ;  of  all  of  which  premises  the  plaintiffii 
had  notice. (6)  That  after  ^e  sidd  blockade 
had  been  so  established  and  procbdmed  as  afore- 
said, and  while  the  same  was  so  supported  and 
maintained  as  aforesaid,  the  said  steam  vessel  in 
the  declaration  mentioned  just  before  the  said 
time  when,  &c.  being  on  the  high  seas  by  and 
with  the  consent  and  under  the  authority  and 
direction  of  the  plaintiffii,  did  break  the  said 
blockade  contraiy  to  the  law  of  nations  in  that 
behalf (c)  I  whereupon  the  defendant  Ni^ier, 
as  such  admiral  and  chief  commander  as  afore- 
said, and  as  the  servant  and  by  the  command 
of  the  said  Queen,  at  the  said  time  when,  &c. 
did  seize  and  take  the  said  steam  vessel  in  the 
declaration  mentioned  as  he  lawfully  might  for 
the  cause  aforesaid;  and  that  the  defendant 
Napier  was  ready  to  verify. 

r^ird.— That  before  and  at  the  time  when, 
&c.  in  the  declaration  mentioned,  the  defendant 
Napier  was  employed  and  retained  in  the  service 
of  Donna  Maria,  Queen  of  Portugal,  as  chief 
commander  of  a  certain  squadron  of  the  Portu- 
guese navy,  the  said  Queen  then  being  at  peace 
with  our  sovereign  lord  the  King ;  that  bdTore 
and  at  the  time  when,  &c.  divers  enemies  of  the 
said  Queen  were  waging  war  a^inst  her  both 
by  sea  and  land,  whereof  the  plaintiffs  then  had 
notice ;  and  that  just  before  the  said  time  when, 
&c.  the  said  ship  or  vessel  in  the  said  declara* 
tion  mentioned,  laden  with  warlike  stores  and 
ammunition,  by  and  with  the  consent  and  under 
the  authority  and  direction  of  the  plaintiffs,  was 
on  the  high  seas  aiding  and  assisting  the  enemies 
of  the  said  Queen;  whereupon  the  defendant 
Napier,  as  such  chief  commander  as  last  afore- 
said, and  as  the  servant  and  by  the  command 
of  the  said  Queen,  at  the  said  time  when,  &c. 
attacked  and  captured,  seized  and  took  the 
said  steam  vessel  in  the  declaration  mentioned^ 
as  he  lawfully  might  for  the  cause  aforesaid ; 
and  that  the  defendant  Napier  was  ready  to 
verify. 

Fourth, — ^That  before  and  at  the  time  when,  &c. 
the  said  steam  vessel  in  the  declaration  mentioned 
was  in  a  certain  port  upon  the  coast  of  Portugal, 
to  wit,  the  port  of  San  Martinho,  and  the  said 
steam  vessel  had  just  before  the  said  time  when, 
&c.  discharged  a  cargo  at  the  said  port^Qd) 
destined  for  the  use  of  certain  persona  then 
being  enemies  of  Donna  Maria,  Queen  of  Portu- 
gal, the  said  Queen  beinf  then  at  peace  with 
our  said  sovereign  lord  £e  King  ;  that  there- 
upon the  def  endEUQt  Napier,  claiming  to  be  and 
acting  as  admiral  and  chief  commander  of  a 
certam  squadron  of  the  Portuguese  navy,  and 
as  servant  of  the  said  Queen,  and  by  her  com- 

(a)  The  Bets!/,  I  C.lBLob,  93, 

(6)  The  Neptunus,  2  C  Rob.  110;  7%«  Oh- 
lumbia,  1  C.  Rob.  154;  Wheaton,  ss.  514,  515. 

(c)  "  There  must  be  an  overt  act  of  violation." 
—Per  Lord  Stowell  in  The  Betsy,  1  C.  Rob. 
93.  Ordinances  of  the  States  General,  1680, 
Wheaton,  a.  519. 

(<0  See  Th9  Frederkh  dfolke,  I C.  Bob.  86. 
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maud,  at  the  said  time  irhen,  &c.  attacked, 
d^itmed,  leixed^  and  took  the  aaid  steam  yessd 
in  the  declaration  mentioned  .'as  lawful  prize; 
and  snch  proceedings  were  thereupon  had  accord- 
ing  to  the  law  of  Portugal,  in  a  certain  court  of 
law  in  the  kingdom  or  Portugal,  of  competent 
jurisdiction  in  that  behalf,  to  wit,  the  Supreme 
Tribunal  of  Marine  at  Lisbon,  that  afterwards, 
to  wit,  on  the  27th  of  September,  1833,  at 
Lisbon,  in  the  kingdom  of  Portugal,  in  and 
by  the  said  court,  the  said  steam  vessel 
in  the  declaration  mentioned  was  adjudged 
to  have  been  justly  and  lawfully  taken,  and  was 
then,  in  due  course  and  form  of  law,  condemned 
as  lawful  prize,  and  as  forfeited  to  the  said 
Queen  of  Portugal(a) ;  and  that  the  defendant 
Napier  was  ready  to  verify. 

Fifth.—ThaX  the  plamtiffs,  after  the  Ist  of  No- 
vember, 1819,  and  during  the  reign  of  His  present 
Majes^,  and  before  the  said  time  when,  &c.,  not 
regarding  the  statute  in  such  case  made  and  pro- 
vided, were  within  a  certain  port  of  the  United 
Em^om  of  Great  Britain  and  Ireland,  to  wit, 
withm  the  port  of  London,  without  the  leave 
and  licence  of  His  said  Majesty  for  that  purpose 
first  had  and  obtained,  knowingly  concerned  in 
the  equipping  and  fhrnishing  of  the  said  steam 
vessel  in  the  declaration  mentione.d,(6)  with 
intent  that  the  same  should  be  employed  in  the 
service  of  a  certain  foreign  prince,  to  wit,  Don 
Miguel  of  Portugal,  as  a  transport  and  store 
ship,  contrary  to  the  said  statute }  and  by  virtue 
and  force  of  the  said  statute  the  said  steam 
vessel  in  the  declaration  mentioned,  afterwards 
and  before  the  said  time  when,  &c.  became  and 
was  forfeited  to  His  said  Majesty ;  and  that  the 
defendant  Napier  was  ready  to  veriif y. 

Sixth. — That  the  said  steam  vessel  was  not 
the  property  of  the  plaintifGs;  of  which  the 
defendant  put  himself  upon  the  country. 

Similar  pleas  were  pleaded  by  the 
other  defendants. 

Beplication.    Issue  on  the  first  plea. 

To  the  second  plea  the  plaintiffs  replied 
thatr— 

**  before  and  at  the  time  when,  &c.  they  the  said 
pliuntiffs  and  also  the  defendant  Napier  were 
natund-bom  subjects  of  His  present  Majesty 
WiUiam  4,  and  the  said  steam  vessel  in  the 
declaration  and  second  plea  mentioned  was  a 
British  registered  vessel,  and  entitled  to  all  and 
every  the  privileges  and  advantages  belonging 
to  such  British  registered  vessel ;  and  that  after 
the  let  day  of  November  1819,  and  during  the 
reign  of  His  said  present  Majesty,  and  before 


(a)  ^  The  steamer  Lord  of  the  Isles  and  the 
schooner  Maria  Louisa  were  condemned  to-day 
in  the  Prise  Court,  after  fair,  impartial,  and 
pnbHc  trials." — Correspondence,  Lisbon,  27th 
Sept.  The  Times,  Monday,  Oct/21st,  1833,  fol.  2, 
col.  6. 

(6)  Attorney  General  v.  Sillem,  2  H.  &  C. 
481;  88  L.J.  Ex.  92;  10  Jur.  N.S.  262;  11 
L.T.  N.S.  228 ;  12  W.B.  257 ;  S.C.  at  Nisi 
Prios,  8  F.  &  F.  646. 


the  said  time  when,  &c.  the  sud  Charles  Napier, 
being  such  natural-bom  subject  of  His  Majesty 
as  aforesaid,  and  not  re^rding  the  statute  in 
such  case  made  and  provided,  without  the  leave 
or  license  of  His  Majesty  in  any  form  whatever, 
accepted  a  commission  or  appointment  as  an 
officer  in  the  sendee  of  a  certain  foreign  Power, 
that  is  to  say,  accepted  the  office  of  admiral  in 
the  Portuguese  navy,  and  chief  commander  of  a 
squadron  thereof  in  the  service  of  the  said  Donna 
Maria,  Queen  of  Portugal,  as  in  the  said  second 
plea  mentioned,  and  continually  from  thence 
until  and  at  the  said  time  when,  &c.  was  employed 
and  engaged  in  the  service  of  the  said  Donna 
Maria,  and  served  in  and  on  board  divers  ships 
and  vessels  of  war  of  the  said  Donna  Maria,  and 
in  and  on  board  divers  other  ships  and  vessels 
used  by  her  for  warlike  purposes  and  in  her 
service,  contrary  to  the  said  statute ;  and  that 
the  said  Charles  Napier,  at  the  said  time  when 
&c.  whilst  so  employed  and  engaged  as  aforesaid, 
and  by 'virtue  and  in  course  of  such  illegal 
employment  and  service,  seized  and  took  the 
said  steam  vessel  of  the  plaintiffs  as  in  the 
declaration  mentioned ;  and  that  ^ey  were 
ready  to  verify. 

To  the  third  plea,  that— 

'*  before  and  at  the  said  time  when,  &c.  they 
the  plaintiffs,  and  also  the  said  Charles  Napier 
were  natural-bom  subjects  of  his  present 
Majesty  William  4.,  and  the  said  steam  vessel 
in  the  declaration  and  third  plea  mentioned 
was  a  British  registered  vessel,  and  entitled  to 
all  and  every  the  privileges  and  advantages 
belonging  to  such  British  registered  vessel; 
and  Uiat  after  the  1st  day  of  November,  1819, 
and  during  the  reign  of  his  said  present  Majesty, 
and  before  the  said  time  when,  &c.  the  said 
Charles  Napier,  being  such  natural-bom  subject 
of  His  Majesty  as  aforesaid,  and  not  regarding 
the  statute  in  such  case  made  and  provided, 
without  the  leave  or  licence  of  His  Majesty  in 
any  form  whatever,  accepted  a  commission  or 
appointment  in  the  service  of  a  certain  foreign 
Power,  that  is  to  say,  accepted  the  office  of 
chief  commander  of  a  squadron  of  the  Portu- 
guese navy  in  the  service  of  the  said  Donna 
Maria,  Queen  of  Portugal,  as  in  the  third  plea 
mentioned,  and  continually  from  thence  until 
and  at  the  said  time  when,  &c.  was  employed 
and  engaged  in  the  service  of  the  said  Donna 
Maria,  and  served  in  and  on  board  divers  ships 
and  vessels  of  war  of  the  said  Donna  Maria,  and 
in  and  on  board  divers  other  ships  and  vessels 
used  by  her  for  warlike  purposes,  and  in  her 
service,  contrary  to  the  said  statute ;  and  that 
the  said  Charles  Napier,  at  the  said  time  when, 
&c.  whilst  he  was  such  officer  and  so  employed 
and  engaged  as  aforesaid,  and  by  virtue  and  in 
the  course  of  such  illegal  employment  and 
service,  seized  and  took  the  said  steam  vessel 
as  in  tiie  declaration  mentioned ;  and  that  they 
were  ready  to  verify. 

To  the  fonrth  plea,  that— 
"  before  and  at  the  same  time  when,  &c.  they 
the  plaintifb  and  also  the  said  Charles  Napier 
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were  nataral-born  subjecta  of  Hib  preeent 
Majesty  William  4.,  and  the  said  steam  vessel 
in  the  declaration  and  fourth  plea  mentioned 
was  a  British  registered  vessel,  and  entitled  to 
all  and  every  £e  privileges  and  advantages 
belonging  to  buch  British  registered  vessel,  and 
that  iSter  the  first  day  of  November  1819,  and 
daring  the  reign  of  His  said  present  Majestjr, 
and  before  the  said  time  when,  &c.  the  said 
Charles  Napier,  being  such  natoral-bom  subject 
of  His  Majesty  as  aforesaid,  and  not  regarding 
the  statute  in  such  case  nuide  and  provided, 
without  the  leave  or  licence  of  His  Majesty  in 
any  form  whatever,  accepted  a  commission^  or 
appointment  in  the  service  of  a  certain  foreign 
Power,  that  is  to  say,  accepted  the  office  of 
admiral  and  chief  commander  of  a  squadron  of 
the  Portuguese  navy  in  the  service  of  the  said 
Donna  Maria,  Queen  of  Portugal,  as  in  the  said 
fourth  plea  mentioned,  and  continually  from 
thence  until  and  at  the  said  time  when,  ftc.  was 
employed  and  engaged  in  the  service  of  the  said 
Donna  Maria,  and  served  in  and  on  board  divers 
ships  and  vessels  of  war  of  the  said  Donna  Maria, 
and  in  and  on  board  divers  other  ships  and 
vessels  used  by  her  for  warlike  purposes,  and  in 
her  service,  contrary  to  the  said  statute ;  and 
that  the  said  Charles  Napier,  at  the  said  time 
when,  &c.  whilst  he  was  such  officer  and  so 
employed,  or  engaged  as  aforesaid,  and  by  virtue 
and  in  the  course  of  such  illegal  employment 
and  service  seized  and  took  the  said  steam 
vessel  as  in  the  declaration  mentioned  ;  and  that 
the  plaintiffs  were  ready  to  verify. 

To  the  fifth  plea,  a  special  demurrer, 
assigpiing  for  causes — 
« that  it  is  not  therein  alleged  that  the  said 
steam  vessel  was  ever  seized  or  condemned  as 
forfeited,  or  that  the  defendant  had  any  autho- 
rity from  His  Majesty  to  seize  the  said  steam 
vesseL" 

To  the  sixth  plea,  a  special  demurrer, 
assigning  for  causes — 

**  that  the  defendant  had  not  thereby  tra- 
versed or  denied  or  attempted  to  put  in  issue 
any  allegation  contained  in  the  declaration,  but 
had  introduced  and  attempted  to  put  in  issue  a 
matter  of  fact  not  alleged  or  necessary  to  be 
alleged ;  and  also  that  the  said  last  plea  con- 
tained new  matter  not  anywhere  before  alleged, 
and  concluded  to  the  country,  and  not  with  a 
verification  ;  and  also  that  by  the  said  last  plea 
the  defendant  attempted  to  raise  a  question 
whether  the  vessel  in  the  declaration  mentioned 
was  the  property  of  the  plaintifib,  whereas  the 
action  and  declaration  of  the  phiintife  would  be 
supported  by  showing  a  mere  possession  of  the 
said  vessel  in  the  plamtiffs  at  the  time  the  tres- 
pass was  committed ;  and  also  that  the  said  last 
plea  was  no  answer  to  the  declaration,  and  was 
evasive,  argumentative,  aad  uncertain. 

Demurrer  to  the  replications  to  the 
second,  third,  and  fourth  pleas,  and  joinder 
in  demurrer  on  the  fifbh  and  last  pleas. 


Btefken,  Seijeant,  WUd&Xo)  Serjeant, 
and  liarHn  (&)  for  the  plaintiffs. 

To  this  action  of  trespass  for  seising 
the  plaintiff's  ship,  the  defendant  Napier  in 
substance  pleads  (second,  third,  and  fourth 
pleas)  that  he  did  so  under  the  authority 
and  by  the  command  of  the  Queen  of 
Portugal,  in  whose  service  he  was  re* 
tainedand employed  as  an  admiral.    The 

Slaintiff's  reply  that  they  as  well  as  the 
efendants  were  natural-bom  subjects  of 
His  present  Majesty,  that  the  vessel  in 
question  was  a  British  registered  vessel, 
and  that  the  defendant  Napier,  being 
such  natural-bom  subject  of  His  Majesty, 
not  regarding  the  statute  in  such  case 
made  and  provided,  without  the  leave  or 
licence  of  His  Majesty,  accepted  a  com- 
mission in  the  Portuguese  navy,  and 
while  acting  under  such  commission 
made  the  capture  complained  of.  To 
this  replication  the  defendant  has  de- 
murred. The  first  question,  therefore,  ia 
whether  in  the  judgment  of  the  Court, 
the  second,  third,  and  fourth  pleas  are 
sufficient  in  law,  or  if  so,  whether  they 
are  not  answered  by  the  replication.  It 
appears  by  the  replication  that  when  the 
defendant  took  the  plaintiff's  ship,  he 
had  accepted  a  commission  in  a  foreign 
service,  without  obtaining  the  King's 
licence,  contrary  to  the  provisions  of  the 
Foreign  Enlistment  Act,  59  (ho.  3.  c.  69. 
The  defendant  cannot  justify  a  trespass 
hj  showing  that  he  has  violated  the  pro- 
visions of  a  public  Act  of  Parliament. 
He  was  liable  to  prosecution  for  enlistine 
in  the  foreign  service  without  the  King^ 
licence(c) ;  and  had  a  British  subject  been 
killed  by  him  in  the  course  of  such  an 
illegal  employment,  the  defendant  would 
have  been  guilty  either  of  murder  or  of 
manslaughter,  according  to  the  circum- 
stances. If  such  a  defence  as  that  now 
attempted  to  be  set  up  would  not  avail 
him  on  an  indictment  for  murder  or  man- 
slaughter, how  can  it  afford  him  a  justi- 
fication in  trespass?  A  party  justifying 
a  trespass  must  show  a  lawfdl  authority 
under  command  of  another  or  a  right  in 
himself,  (dj  From  the  replication  it  appears 
that  the  defendant  contd  receive  no  law- 
ful authority  from  the  Queen  of  Portugal, 
his  service  under  that  sovereign  being  one 
that  the  law  not  only  does  not  recognise, 


(a)  Afterwards  Lord  Truro,  L.C. 

(&)  Afterwards  a  Baron  of  the  Court  of  Ex- 
chequer. 

(c)  See  Stephen's  History  of  the  Criminal 
£aw  of  England,  3,  ^56  ;  Hall's  International 
Law,  2nd  ed.  53S,  665. 

(<f)  See  Jones  v.  Chapman,  S  Bz.  803 ;  Sh- 
mm6«  V.  Xyatt,  6  Ex.  119. 
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but  absolnteljr  prohibiis.  It  is,  therefore, 
the  same  as  if  there  was  an  absence  of 
anthoritj  de  facto.  And  of  himself  the 
defendant  conld  have  no  right  to  take  the 
ship  of  a  fellow  snbjeot  jure  heUU.  The 
allegation  that  the  pluntiffs  had  broken 
the  blockade,  contnuy  to  the  law  of 
nations,  amounts  to  nothmg,  for  this 
Court  is  to  administer  the  law  of  Eng- 
land, not  the  law  of  nations.  If  it  means 
that  the  plaintiffs'  vessel  at  the  time  of 
the  capture  was  breaking  the  blockade 
in  Tiolation  of  the  rights  of  the  belli- 
gerents, a  subject  of  this  country  has  no 
right  to  interfere;  at  all  events  not  in 
violation  of  the  law  of  this  conntxy,  and 
against  his  own  fellow  subjects.  Inde- 
pendently of  the  Foreign  Enlistment  Act, 
no  subject  of  this  country  may  lawftilly 
assail  die  ships  of  a  foreign  sovereign, 
even  when  at  war  with  this  country,  with- 
out a  commission  from  the  sovereign  of 
this  country.  In  Lord  Chief  Justice 
Hale's  treatise.  Pare  Terfia,  **  Concern- 
ing the  Customs  of  Goods  imported  and 
exported,"  cap.  zxviii.,  it  is  said : — 

'*  If  there  be  warr  between  two  princes  upon 
the  seas,  and  mutoal  fif  htiDg»  as  between  us 
and  the  Hollanders  at  Uiis  &j;  althoagh  as 
between  the  soTereigns  it  is  in  many  respects 
a  time  of  hostiUtyj  and  therefore  each  doth  take 
and  confiscate  tike  goods  taken ;  yet  to  many 
purposes  it  is  not  a  time  of  hostility,  especially 
in  relation  to  the  subjects  of  either  side.  .  .  . 
The  sutjects  of  either  side  may  not  take  the 
goods  of  others  without  commission,  which  is 
usually  granted  by  the  Lord  AdmiraL  If  he  doUk 
assaile  the  foreigners*  ships  otherwise  than  in 
his  own  defence  without  such  commission,  it  is 
a  depredation  ;  for  it  is  not  a  time  of  absolute 
hostility,  in  respect  especially  of  the  Kin^fs 
subjects,  but  qualified,  vis.,  that  commissions 
shall  issue  of  reprisall  to  them  that  desire  it; 
and  this  qualification  is  commonly  in  the  pro- 
clamation that  issues  upon  such  occasions, 
although  in  truth  there  is  another  end  of  such 
commission,  vii.,  that  the  parties  employed  in 
such  acts  of  hostilities  as  priTateers  may  be 
known,  and  may  secure  the  shares  belonging  to 
the  King  or  admirall  of  foods  taken,  and  may 
be  responsible  for  any  miscarriage  at  sea  under 
preteuee  of  bostility."(a) 

How  much  greater  the  crime  in  a  party 
to  assail  the  smps  of  his  own  nation,  and 
whilst  in  the  service  of  a  foreign  prince 
with  whom  this  country  is  at  peace  I  It 
was  a  more  gratuitous  interference  on  the 
part  of  the  defendant,  and  it  is  contrary 
to  every  principle  of  law  and  to  every 
I^gal  analogy  to  suppose  that  a  party  may, 
under  any  cironmstanoefl,  jnstiiy  a  mere 
gratuitous  trespass.    In  Vineir^i  Abridg- 


(a)  Hargrave,  Law  Traets,  1,  S45,  edn.  1787. 
4to. 


ment.   Trespass,  F.  a.  4.  Justification  by 
Officers.    Pleadings,  pi.  9  :~ 


•*  Trespass—'  Qnare  clausum  fregit  et  Ayeria 
jpit  et  asportaTit,'  the  defendant  came  and 
justified,  and  pleaded  a  by-law,  &c.,  and  that  he, 
as  bailiff,  took  the  beasts  as  a  distress  tot  breach 
of  the  by-law  by  the  plaintiff  ;  and  upon  prolix 
pleadings,  which  were  drawn  up  on  the  prece- 
dent of  Tinteney's  case  in  1  Cr.  and  March,  the 
plaintiff  demurred,  and  many  exceptions  were 
taken,  but  in  the  resolution  of  the  Court,  Holt, 
C.J.,  said  that  the  pleadings  are  ill,  because 
that  the  defendant  had  not  shovm  a  precept  to 
make  the  distress ;  for  he  could  not  do  U  «:r 
officio,  no  more  than  a  sheriff  might  execute  a 
judgment  of  B.R.  without  a  writ,  and  the  com- 
mand in  this  case  is  traversable ;  for  this  is  the 
difference  between  a  justification  in  trespass  and 
an  avowry  in  replevin,  that  the  justification  there 
is  in  the  right,  and  therefore  not  traversable. 
But  in  trespass  it  is  only  by  way  of  excuse ;  also 
m  trespass  it  is  sufficient  to  say  prcesentatum 
exisUt,  but  in  avowry  he  ought  to  show  the  thing 
was  done  as  well  as  prtisentatum  existit.—Bkm, 
587  J  Mich.  7  WiU.  3.  B.  R.;  Lamb  v.  Mills." 

So  also  Viner'e  Abridgment,  G.  a.  Tres- 
pass ab  initio.  What  act  shall  make  a 
man  (officer  or  other)  trespasser  ah  inUio, 
pi.  82  :— 

**  If  the  sheriff  has  not  any  writ,  and  makes  a 
warrant  to  J.  D.  to  arrest  J.  S.  an  action  liea 
for  J.  S.  against  J.  D.  for  this  arrest,  and 
agamst  the  sheriff  likewise.  —  Per  Jones,  J. 
Jo.  379,  pi.  9 ;  HiU,  9  Car.  B.R.,  in  Girling's 
case." 

Since,  therefore,  the  defendant  here  jus- 
tifies as  an  officer  of  the  Queen  of  Spain,  he 
ought  to  show  his  warrant.  No  man  can 
sue  on  a  cause  of  action  arising  out  of  any 
act  or  contract  which  is  a  violation  of  an 
Act  of  Parliament ;  nor  can  any  man  set 
up  such  Tiolation  as  a  iustification  or  de- 
fence to  an  action.  This  principle  is  es- 
tablished by  numerous  authorities.  Thus 
in  Langton  v.  JEr«^;^(a)  where  the  plaintiff, 
a  druggist,  after  the  42  Geo.  3.  c.  38.,  but 
before  the  61  Geo.  3.,  c.  87.  sold  and  de- 
livered  drugs  to  the  defendant,  a  brewer, 
knowing  that  they  were  to  be  used  in  the 
brewery,  it  was  held  that  he  could  not 
recover  the  price  of  them.  Lord  EUen- 
borough,  C.J.,  there  says(6)  :— 

**  By  the  48  Geo.  3.  the  prohibition  is  ezpiess ; 
and  diia  agreement,  being  in  contravention  of 
it,  cannot  be  enforced." 


(a)  1  M.  ft  S.  693. 

(6)  On  p.  697,  «<It  may  be  taken  as  a  re- 
ocived  rule  of  law  that  what  is  done  in  contra- 
vention of  the  provisions  of  an  Act  of  Parlia- 
ment, cannot  be  made  the  subject  matter  of  an 
aetion,'»  1  M.  ft  8.  p.  696. 
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And  Le  Blanc,  J.|  BayB(a)  !— 

<'  It  is  an  established  principle,  that  the  Court 
will  not  lend  its  aid  in  order  to  enforce  a  con- 
tract entered  into  with  a  view  of  carrying  into 
effect  anything  which  is  prohibited  by  law." 

In  Lightfoot  v.  Tenantijb)  to  debt  on  a 
bond,  the  defendant  pleaded,  fourthly,  that 
the  bond  was  given  to  secure  payment  of 
the  price  of  goods  agreed  to  Tbe  sold  and 
delivered  in  London  by  the  plaintiff  to  the 
defendant,  to  be  by  the  latter  shipped  to 
Ostend,  and  from  thence  re-shipped  for  the 
East  Indies,  and  there  trafficked  with 
clandestinely;  and  this  plea  was  held  a 
sufficient  bar  to  the  action,  the  case  being 
within  the  7  Geo,  1.  c.  21.  which  avoids 
all  contracts  for  supplying  cargoes  to 
foreign  ships  in  sucn  a  trade.  And 
Eyre^  0.  J.,  m  delivering  the  judgment  of 
the  Court,  said(c) : — 

'<  The  ground  of  the  defence  to  be  collected 
from  this  plea  is  thus  opened  by  Lord  Mans- 
field in  Holman  v.  Johnson,  Cowp.  348.  The 
objection  that  a  contract  is  immoral  or  illegal 
as  between  plaintiff  and  defendant  souuds  at  all 
times  very  ill  in  the  mouth  of  the  defendant. 
It  is  not  for  his  sake,  however,  that  the  objec- 
tion is  ever  allowed ;  but  it  is  founded  in  general 
principles  of  policy,  which  the  defendant  has 
the  advantage  of,  contrary  to  the  real  justice  as 
between  him  and  the  plaintiff",  by  accident,  if  I 
may  so  say.  The  principle  of  public  policy  is 
this,  ex  dolo  malo  non  oritur  ctctio.  No  Court 
will  lend  its  aid  to  a  man  who  founds  his  cause 
of  action  upon  an  immoral  or  illegal  act.  If, 
from  the  plaintiff's  own  stating  or  otherwise,  the 
cause  of  action  appears  to  arise  ex  turpi  causA, 
or  the  transgression  of  a  positive  law  of  this 
country,  there  the  Court  says  he  has  no  right  to 
be  asaisted.(rf)  And  this  is  the  question  which 
arises  between  the  parties  to  this  record  upon 
the  fourth  plea." 

In  Benshy  v.  Bignold  (e)  it  was  decided 
that  a  printer  cannot  recover  for  labour  or 
materials  used  in  printing  any  work  un- 
less he  affixes  his  name  to  it  pursuant  to 
the  39  Geo.  3.  o.  79.  s.  27.  AjudBayley,  J., 
there  Bay8(/) : — 

"The  89  Geo.  3.  c.  79,  establishes  several 
regulations  for  public  purposes.     It  requires 

(a)  1  M.  &  S.  p.  569. 

lb)  1  B.  &  P.  651. 

(c)  P.  554. 

((0  Lord  Mansfield  continued,  <<  It  is  upon 
that  ground  the  Court  goes ;  not  for  the  sake  of 
the  defendant,  but  because  they  will  not  lend 
their  aid  to  such  a  plaintiff.  So  if  the  pLuntiff 
and  defendant  were  to  change  sides,  and  the 
defendant  were  to  bring  his  action  against  the 
plaintiff,  the  latter  would  then  have  the  advan- 
tage of  it;  for  where  both  are  equally  in  fault 
potior  est  conditio  defendentis." 

(e)  6  B.  &  Aid.  835. 

(f)  P.  340. 


that  certain  acts  shall  be  done,  and  makes  it 
penal  for  any  person  to  n^lect  to  do  those  acts. 
The  omission  to  do  them  is  a  direct  violation  of 
the  law ;  and  a  party  cannot  be  permitted  in  a 
court  of  law  to  recover  for  work  and  labour 
done  in  direct  violation  of  the  law.  Where  a 
provision  is  enacted  for  public  purposes,  I  think 
that  it  makes  no  difference  whether  the  thing 
be  prohibited  absolutely  or  only  under  a  penalty. 
The  public  have  an  interest  that  the  thmg  sh&H 
not  be  done,  and  the  objection  in  tills  ease  must 
prevail,  not  for  the  sake  of  the  defendant,  but 
for  that  of  the  public." 

And  in  WethereU  v.  Jonesia)  Lord  Ten* 
terden,  0.  J.,  observes  : — 

**  Where  a  contract  which  a  plaintiff  seeks  to 
enforce  is  expressly  or  by  imphcation  forbidden 
by  the  statute  or  common  law,  no  court  will  lend 
its  asnstance  to  give  it  effect ;  and  there  are 
numerous  cases  in  the  books  where  an  action 
on  the  contract  has  failed  because  either  the 
consideration  for  the  promise  or  the  act  to  be 
done  was  illegal,  as  being  against  the  express 
provisions  of  the  law  or  contracy  to  justicej 
morality,  and  sound  policy." 

Montefiorir,  MonteJiori(b)  shows  that  the 
same  principle  applies  to  a  defence.  In 
that  case  Lord  Mansfield,  G.  J.,  says: — 

"  No  man  shall  set  up  his  own  iniquity  as  a 
defence  any  more  than  as  a  cause  of  action." 

So  in  Bdbinson  v.  Nahon{e)  in  oMurnp* 
aU  for  the  use  and  occupation  of  certain 
furnished  apartments  of  the  plaintiff*  by 
the  defendant's  wife,  the  defence  was  that 
the  defendant  had  a  former  wife  then  and 
still  living,  but  Lord  HUenborough  said 
there  was  no  evidence  to  fix  the  plaintiff 
with  a  knowledge  of  the  celebration  of  the 
first  marriage,  and  that  the  defendant  was 
estopped  to  set  up  bigaray  as  a  bar  to  the 
action.  And  in  AUen  v.  lyood{d)  the  prin- 
ciple that  a  defendant  shall  not  avail  him- 
self of  his  own  wrong  was  admitted,  but  in 
that  case  it  lay  upon  the  plaintiff  to 
establish  the  existence  of  the  wrong.  In 
Doe  d,  RoherU  v.  B6bert8[e)  it  was  held 
that  no  man  can  be  allowed  to  allege  his 
own  fraud  to  avoid  his  own  deed;  and, 
therefore,  where  a  deed  of  conveyance  of 
an  estate  from  one  brother  to  another  was 
executed  to  give  the  latter  a  colourable 
qualification  to  kill  game,  it  was  held 
that,  as  against  the  parties  to  the  deed,  it 
was  valid,  and  was  sufficient  to  support 
an  ejectment  for  the  premises.  From 
these  several  authorities  it  mav  be  de- 
duced as  a  paramount  principle  that  a 
transaction  wnich  is  bottomed  m  firaud  or 

(a)  3  B.  &  Ad.  p.  325. 

(6)  1  W.  Bl.  362. 

(c)  1  Camp.  24S. 

id)  1  Bing.  N.G.  8  ;  4  Moore  &  Seott,  310. 

(O  2  B.  &  Aid.  837. 
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it  in  oontr»Texition,  either  of  a  statute  or 
of  the  common  law  cannot  afford  either  a 
canse  of  action  or  a  ground  of  defence.(a) 
In  the  present  case,  the  seizure  of  the  plain- 
tifTs  snip  hy  Adiniral  Najpier  waa  primd 
facie  nnlawfhl :  it  is  for  him  to  justify  the 
act,  and  to  show  some  legal  excuse  or 
antiiority.  The  plaintiffs  here  stand  upon 
a  primd  facie  right,  and  it  is  for  the  de- 
fendant to  excuse  the  trespass.  He  may 
haTQ  had  conflicting  duties  to  perform, 
but  if  so  his  duty  to  his  own  country 
must  prevail.  He  mav  have  had  a  duty 
to  discnarpe  towards  the  Queen  of  Portu- 
gal; but  it  was  also  his  duty,  and  in  a 
much  higher  degree,  to  obey  the  laws  of 
the  country  that  gaye  him  birth,  and  to 
which  he  owed  a  natural  allegiance  and 
subjection.  According  to  Ruber,  courtesy 
is  due  to  the  laws  of  a  foreign  state  only 
where  they  clash  not  with  our  own.(() 

*'  Si  jiu  loci  in  alio  imperio  pugnet  cum  jure 
nottra  civitstis,  in  qa&  contractus  etiam  initus 
est,  confligens  cum  eo  contractu  qai  alibi  cele- 
bratua  fnit:  magia  eit,  ut  jus  nostrum  quam 
jus   alieniun   aerremus/' — be    Conflict  Leg. 

8.11. 

And  in  1  Hale,  P.O.  X.  5,  it  is  said  :— 

''That  though  there  may  be  due  from  the 
same  person  subordinate  allegiances,  which 
though  they  are  not  without  an  exception  of  the 
fideli^  due  to  the  superior  prince,  yet  are  in 
their  kind  uicramenta  ligea  fidelitati$,  or  subor- 
dinate allegiances,  yet  there  cannot,  or  at  least 
should  not  be  two  or  more  co-ordinate  absolute 
legiancea  by  one  person  to  scTcral  independent 
or  absolute  princes:  for  that  lawful  prince  that 
hath  the  prior  obligation  of  allegiance  from  his 
subject,  cannot  lose  that  interest  without  his 
own  consent  by  his  subject's  resigning  himself 
to  the  subjection  of  another ;  and  hence  it  is, 
that  ^e  natural-bom  subject  of  one  prince  can- 
not by  swearing  allegiance  to  another  prince 
put  off  or  dischitfge  from  himself  that  natural  al- 
legiance ;  for  this  natural  allegiance  was  intrinsic 
and  primitive,  and  antecedent  to  the  other,  and 
cannot  be  devested  without  the  concurrent  act 
of  that  prince  to  whom  it  was  first  due  :  indeed 
the  subject  of  a  prince,  to  whom  he  owes  alle- 
giance, may  entangle  himself  by  his  absolute 
subjecting  himself  to  another  prince,  which  may 
bring  him  into  great  straits ;  but  he  cannot  by 


(a)  See  also  Cope  v.  Rowlands,  5  M.  &  W. 
149 ;  Chambers  v.  Manchester  fc.  Sp,  Co,  5 
B.  &  S.  588 ;  Re  Corh  and  Youghal  Ry,  Co. 
I1.B.  4  Ch.  748. 

(6)  "Bectores  imperionunid  eomiter  agunt, 
ut  jura  cujusque  populi,  intra  terminos  ejos 
exerdta,  teneant  ubique  soam  vim,  quatenus 
nihil  potestati  aut  jnri  alterius  imperantis  ejus- 
que  civium  prsejudicetur." — ^De  Conflictu  Legnm, 
fl.  2,  Prttlect.  Lib.  I.  Tit.  III.  (edit  Lovanii. 
Van  Orerbeke,  1766). 


such  a  subjection  devest  the  right  of  subjection 
and  allegiance  that  he  first  owed  to  his  lawfn 
prince."(a) 

As  to  the  fifth  plea,  it  is  clear  that  the 
matter  there  alleged  is  insufficient.  The 
plea  is  founded  on  the  seventh  section  of 
the  59  Geo.  8.  c.  69,  but  it  alleges  only 
that  the  vessel  of  the  plaintiffs  was 
forfeited,  not  that  she  was  seized  for  the 
forfeiture,  or  that  the  defendant  had  any 
warrantor  authority  to  seize  her  on  that 
account.  It  states  no  circumstances  to 
show  that  the  jjroperty  was  ever  devested 
out  of  the  plaintiffs.  A  mere  forfeiture 
without   seizure   would   not   divest    the 

Eroperty  out  of  the  plaintiffs,  for  the  Bang 
as  (in  general)  no  title  at  all  to  any 
property  of  this  sort  before  office  found. 
3  Bl.  Comm,  259. 

The  sixth  plea  alleges  that  the  vessel 
was  not  the  property  of  the  plaintiffs. 
But,  in  order  to  entitle  them  to  maintain 
this  action, (&)  it  is  not  necessary  that  the 
plaintiffs  should  prove  that  they  had  the 
property  in  her,  it  is  sufficient  if  they  had 
the  possession.  Heath  v  Mikoard.iG)  In 
Com.  Big.  Tit.  Pleader,  3  M.  9,  it  is  laid 
down  that  the  declaration  in  trespass — 

*'  must  say  that  the  property,  or  at  least  the 
possession,  of  the  land  or  goods,  &c.,  is  in  the 
plaintiff;  and  therefore  if  in  trespass  ipsius 
quer.,  or  sua,  is  not  inserted,  it  is  bad.  B.  1  Sid. 
184." 

Again,  Com.  Big.  Tit.  Trespass,  B.  4, 
it  is  said : — 

<*  So,  not  only  he  who  has  the  property,  but 
also  he  who  has  the  possession  of  goods,  shall 
maintain  trespass  for  the  goods ;  as  if  a  man  has 
cattle  to  afist,  he  shall  have  trespass  against 
him  who  takes  them.    2  Bol.  551, 1.  25." 

And  in  Viner'a  Abridgment,  Tit.  Tres- 
pass, L.  a.  pi.  4 : — 

« If  A.  takes  the  cattle  of  W.  S.  without 
cause,  it  is  not  lawful  for  J.  N.  to  take  them 
from  him;  for  he  has  title  against  all,  unless 
against  the  very  owner. — Per  sOl  the  Justices." 

Br.  Trespass,  pi.  433  cites  13  H.  7. 10. 
In  Sutton  V.  Buck(d)  it  was  held  that 
possession  of  a  ship  under  a  transfer,  void 


(a)  1  Hale,  P.O.  68,  ed.  Dogherty,  Lond., 
1800. 

(6)  "  In  actions  of  trespass  de  bonis  asportoHs, 
the  plea  of  not  guilty  shall  operate  as  a  denial 
of  the  defendant  having  committed  the  trespass 
alleged  by  taking  or  damaging  the  goods 
mentioned,  but  not  of  the  plaintiff's  property 
therein."— Beg.  Gen.  Hil.  4  Will.  4.  Pleading 
in  particular  Actions  V.  in  Trespass,  3.  S^ 
10  Bing.  471 ;  5  B.  &  Ad.  App.  X. ;  2  Cr.  & 
M.24. 

(c)  8  Bing.  N.C.  98;  2  Scott,  160;  1 
Hodges.  198. 

(d)  2  Taunt.  802. 
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for  non-compliance  with  the  Begister 
Act,  is  a  sufficient  title  in  trover  M'ainst 
a  stranger  for  parts  of  the  ship,  oeing 
wrecked;  and  that  possession  ander  a 
general  bailment  is  a  sufficient  title  for  a 
plaintiff  in  in  trover.  And  in  Pitts  v. 
Oamce,(a)  an  action  upon  the  case  or 
trover,  qtbod  fuit  magister  na/via,  and  the 
defendant  detained  her  per  quod  impeM, 
in  viagioy  was  held  well  for  the  special 
damages,  but  that  he  might  have  brought 
trespass  as  a  bailiff  of  goods  may,  and 
then  as  a  bailiff  he  could  only  have  de- 
clared upon  his  possession,  &c.,  that  he 
was  possessed ;  which  is  sufficient  to 
maintain  trespass. 

[TiNDAL,  O.J. :  Shoald  not  the  plain- 
tiffs have  taken  issue  upon  this  plea,  the 
damages  so  much  depending  upon  it.  If 
they  had  only  the  temporary  possession 
of  the  vessel,  smaller  damages  would  be 
given, (6)  and  it  is  a  proper  issue  to  be 
raised.  I  think  you  had  better  withdraw 
the  demurrer,  and  reply,  on  payment  of 
costs. 

Stepheny  Serj.,  acquiesced.] 

Crowder,{c)  for  the  defendant  Napier: 
This  case  is  of  the  first  importance. 
The  plaintifib  seek  damages  for  an  act 
done  by  a  foreign  State  which  that  State 
was  justified  in  doing  by  the  law  of 
nations.  But  this  Court,  it  is  said,  has 
no  -knowledge  ;of  the  law  of  nations.  If 
this  Court  has  no  right  to  inquire  into 
the  law  of  nations  on  such  a  subject,  the 
plaintiffs  have  come  to  the  wrong  tri- 
bunal. [TiNDAL,  C.J. :  In  Le  Gaux  v. 
Eden(d)  it  was  held  that  an  action  for 
false  imprisonment  will  not  lie  where  the 
imprisonment  was  merely  in  consequence 
of  taking  a  ship  as  prize,  although  the 
ship  has  been  acquitted  in  the  A  dmiralty 
Court,  the  seizure  of  a  ship  as  prize  not 
being  a  trespass  conusable  at  common 
law.]  But  the  English  courts  recognize 
the  law  of  nations ;  and  in  that  law  there 
is  no  clearer  principle  than  the  right  of  a 
nation  interested  in  such  a  proceeding  to 
enforce  a  blockade.  Where  an  effective 
blockade  is  broken  or  attempted  to  be 
broken,  the  belligerent  Power  has  an 
undoubted   right  to   seize   anything   on 


(a)  1  Salk.  10 ;  8.C.  Holt,  12. 

(6)  ''  Trespass  for  breaking  and  entering  plain- 
tiiFs  house  and  taking  away  certain  goods 
therein,  not  alleging  them  to  be  the  plaintiffs 
goods.  Verdict  for  plaintiff  and  nominal 
damages  for  breaking,  &c.  Held  that  the 
plaintiff  was  not  entitle<1  to  increase  the 
damages  by  the  amount  the  goods  produced  on 
sale.*'— PriVcAard  v.  Ltmq,  9  M.  &  W.  666. 

(c)  Afterwards  a  Justice  of  the  Court  of 
Queen's  Bench. 

(d)  2  Doug.  594. 


board  the  vessel  engaged  in  the  act  or 
attempt. 

Vattd,  Lib.  IIL  oh.  vii.  s.  117,  says(a)  :— 
'*  Tout  commerce  est  absolument  d^endu 
avec  une  ville  assise.  Qnand  je  tien?  one 
place  assi^^,  ou  seulement  bloqu^e,  je  suis  en 
droit  d'empdcher  que  personne  n'y  entre,  et  de 
traiter  en  ennemi  quiconque  entreprend  d'y 
entrer  sans  ma  permission,  ou  d'y  porter  qnoi  que 
ce  soit :  car  il  s'oppose  ^  mon  entreprise,  il  pent 
contribuer  k  la  fiBiire  6chouer,  et  par  la  me  fiiire 
tomber  dans  tous  les  maux  d'nne  guerre  mal- 
heureuse.  Le  roi  D^m^trius  fit  pendre  le  maltre 
et  le  pilote  d'un  vaisseau  qui  portait  des  rivres  K 
Ath^nes,  lorsqu*il  etait  sur  le  point  de  prendre 
cette  ville  par  famine  (Plutarch  in  Demetrio). 
Dans  la  longue  et  sanglante  guerre.^ue  les  Pro- 
vinces Unies  ont  soutenue  contre  TE^pagne 
pour  recouvrer  leur  liberty,  elles  ne  voulurent 
point  souffrir  que  les  Anglais  portassent  des 
marchaudises  i  Dunkerque,  devant  laquelle 
elles  avaient  une  flotte  (Grotius  de  Jure  Belli, 
lib.  iii.  cap.  1.,  s.  5,  not.  6)."(&) 

It  was  not  the  defendant  Napier  who 
asserted  and  attempted  to  prevent  the 
breach  of  blockade :  it  was  the  Queen  of 
Portugal  acting  by  her  admiral.  The 
Queen  of  Portugal  had  a  right  by  herself 
or  her  servants,  upon  the  plaintiffs  break- 
ing the  blockade,  to  take  his  vessel  as 
lawful  prize,  subject  to  condemnation  as 
lawful  prize  by  a  court  of  competent  juris- 
diction in  that  behalf.  The  propriety  of 
the  condemnation  set  out  in  the  fourth 

glea  has  not  been  contested,  because  this 
iourt  cannot  entertain  the  question  of 
prize  or  no  prize ;  and  but  for  the  Foreign 
Enlistment  Act,  referred  to  in  the  replica- 
tion, the  right  to  enforce  the  blockaae  by 
capture  could  as  little  be  disputed.  The 
enactment  of  that  statute  seems  to  admit 
that,  at  common  law,  it  woald  have  been 
no  offence  in  the  defendant  to  enter  into  a 
foreign  Bervice(c) ;  and  it  was  common  for 
British  subjects  to  do  so,  as  in  the  instance 
of  the  Irish  brigade.  But  it  may  be  ad- 
mitted that  by  the  59  Oeo.  3.  c.  69,  Admiral 
Napier y  in  entering  the  Portuguese  ser- 
vice, without  the  King's  licence,  was 
guilty  of  a  misdemeanor  for  which  he 
might  have  been  fined  or  imprisoned.  The 
entering  into  the  service  of  a  foreign  State 
without  the  King's  licence,  is  not,  how- 
ever, the  subject  matter  for  which  damages 
are  sought  to  be  recovered  in  this  action. 
In  this  action  the  seizing  of  the  vessel 
is  the  subject  matter.  The  defendant  in 
seizing  the  vessel  was  not  acting  jure  heUi 


(ja)  Yattel,  Le  Droit  des  Gens,  Edition  par 
Pradier-Foder^.     Paris,  1868. 

(6)  Ordinances  of  the  United  Provinces, 
1630. 

(c)  See  above,  p.  628,  note  (c). 
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en  his  own  ftcconnt,  and  the  circnmBtance 
of  his  hftving  previously  committed  an 
aot  which  renders  him  amenable  to  the 
laws  of  his  country  cannot  prevent  him 
from  justifying,  under  the  Queen  of  Por- 
tugal, an  act  which  she  had  a  perfect 
right  to  do.  For  entering  into  her  service 
he  may  be  liable  to  be  punished  under  the 
Act;  but  an  offence  committed  by  him 
against  the  Crown  of  England  cannot  give 
the  plaintiffs  a  claim  to  damages  for  an 
act  which,  as  between  the  plaintiff^s  and 
the  defendant's  employer,  was  IawM«  B^ 
the  5  Eli»,  c.  4.  b.  47,  it  is  enacted,  if 
any  servant  or  apprentice  unlawfully 
depart  or  flee  into  any  other  shire, 
the  justices  may  grant  writs  for  their 
r^talnng,  so  that  they  may  be  put 
in  prison  till  they  shall  find  sureties  to 
serve  their  former  masters.  Supposing 
such  a  fugitive  apprentice  hired  by  another 
&rmer,  and  employed  by  him  to  seize 
cattle  damage  feasant  upon  his  land, 
would  the  apprentice  be  liable  in  trespass 
(the  master  being  justified)  merely  because 
he  was  liable  to  be  imprisoned  for  his 
flight  P  Could  he  not  justify  the  act  as  the 
servant  and  under  the  authority  of  his 
second  master  P  Where  an  act  is  done  by 
one  at  the  command  and  under  the  autho- 
rity of  another,  both  must  stand  or  fall 
together ;  they  cannot  have  separate  justi- 
fications. 

[TiSDAL,  C.J. :  The  fact  of  Admiral 
l^opier  having  no  right  to  place  himself 
nnc^r  the  command  of  the  Queen  of  Portu- 
gal is  urged  here  as  a  ground  of  estoppel.] 

The  defendant  here  sets  up  the  right  of 
a  third  party,  the  Queen  of  Portugal,  not 
bis  own  wrong;  and  that  distin^ishes 
the  present  case  from  all  those  cited  on 
that  part  of  the  argument.    It  is  not  dis- 

Sutea  that  a  man  can  neither  sue  nor 
efend  in  respect  of  his  own  wrong ;  but 
the  wrong  which  he  is  precluded  from 
Betting  up  by  way  of  defence  must  be  a 
wrong  connected  with  the  transaction 
which  is  the  subject  of  the  dispute.  The 
defendant  does  not  rely  on  his  own  wrong 
but  on  the  right  of  the  Queen  of  Portugal. 
By  the  law  of  nations  the  Queen  of  Portu- 
gal was  not  bound  to  know  anything  of 
our  Acts  of  Parliament  or  of  any  disability 
created  thereby.  If  the  act  of  the  Queen 
of  Portugal  was  not  legal,  it  may  be 
cfueetionable  whether  the  defendant  has 
not  been  guilty  of  piracy  under  the  11  &  12 
WiU^  3.  c.  7.  8.  8,(a)whichenacts  that  if 
any  of  His  Majesty's  natural-born  subjects 
shall  commit  any  piracy  or  robbery  or  any 
act  of  hostility  against  others  His  Majesty's 
subjects  upon  the  sea,  under  colour  of  any 
commission  from  any  foreign  prince  or 

(a)  BeT.  Stat.  2nd  ed.  Bee.  7. 


State,  or  pretence  of  authoritv  from  any 
person  whatsoever,  such  offender  shall  he 
a^judffed  and  taken  to  be  a  pirate,  felon, 
and  robber.  If  so,  the  plaintiffs'  right  of 
action  is  merged  in  the  felony. 

[Tdtdal,  O.J. :  That  Act  is  diverso  in- 
tuUu ;  it  applies  only  to  offences  commit- 
ted hum  cauia,  with  felonious  intent,  and 
under  colour  of  a  pretended  commission. 
The  whole  record  must  be  taken  together ; 
the  defendant  justifies  jure  helli,  under  a 
real  commission.] 

If  the  act  of  the  Queen  were  legal  the 
defendant  would  not  have  been  guilty  of 
murder  had  homicide  occurred  in  the 
attempt  to  enforce  her  rights.  Unless  the 
defendant  can  justify  a  civil  trespass 
under  the  command  of  the  Queen  of 
Portugal,  he  might  be  liable  to  be  put  on 
his  trial  for  assault,  false  imprisonment, 
manslaughter,  murder!  The  command 
being  in  itself  lawful,  this  would  be  an 
absurd  result. 

The  fifth  plea,  at  all  events,  affords  a 
perfect  answer  to  the  plaintiffs'  case.  By 
the  59  Oeo.  3.  o.  69.  s.  7,  if  any  person 
without  the  leave  of  His  Majesty  shall 
equip  any  vessel  in  order  that  such  vcBsel 
shall  be  employed  in  the  service  of  any 
foreign  state  as  a  transport  or  store  ship 
or  to  commit  hostilities  against  the  sub- 
jects of  any  state  with  whom  His  Majesty 
shall  not  then  be  at  war,  every  such  per- 
son shall  be  deemed  guilty  of  a  misde- 
meanor, and  the  vessel  shall  be  forfeited 
and  may  be  seized  by  officer  lawfully 
authorised. 

[TiNDAL,  C.J.  :  But  that  would  not. 
authorise  a  stranger  to  seize  the  vessel.] 

The  plaintiffs  cannot  complain  of  the 
seizure  because  they  were  doing  an 
illegal  act.  It  is  like  the  case  of  the  high- 
wayman who  filed  a  bill  in  chancery 
against  his  companion  for  an  account  of 
the  profits  of  their  joint  exploits. 

[TiWDAL,  C.J. :  That  is  only  an  anec- 
dote of  Westminster  Hall. (a)] 

By  the  illegal  act  which  was  done,  the 
property  in  the  vessel  was  divested  out  of 
the  plaintiffs  altogether,  and  they  are 
therefore  precluded  from  suing.  In  jBerw- 
ley  V.  Bignold(h)  it  was  held  that  a  printer 
cannot  recover  for  labour  or  materials 
used  in  printing  any  work  unless  he 
affixes  his  name  to  it  pursuant  to  the 
39  Geo,  3.  c.  79.  s.  27.  And  in  Stock- 
dale  V.  Onu3hyn{c)  that  the  first  publisher 


(a)  See  Clifford's  Soathwark  Election  Re- 
port, 372 ;  The  Betrospective  Review,  S,  81 ; 
The  Book  Hunter,  p.  138  ;  The  European  Maga- 
rine,  1787,  2,  860  ;  2  C.  A  P.  201. 

(6)  5  B.  &  Aid.  385. 

(c)  5  B.  &  C.  173  ;  S.C.  2  C.  &  P.  163 ;  7 
D.  &  R.  625  ;  2  St.  Tr.  N.S.  988. 
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of  a  libellous  or  immoral  work  cannot 
maintain  an  action  against  any  person  for 

Snblishing  a   pirated  edition.     Holroyd, 
.J  there  said  :-* 

«In  my  jadgmentit  would  be  preposterotu 
for  a  court  of  law  to  say  that  a  right  of  action 
is  acquired  by  beiu^  the  first  publisher  of  a  book, 
when  that  publication  is  liable  to  be  pamshed 
as  a  grievous  ofience." 

So  here,  the  plaintiffs  having  been 
gailty  of  an  act  which  has  deprived  them 
of  all  right  in  the  property,  they  cannot 
be  permitted  to  come  into  a '  court  of  law 
ana  claim  compensation  for  the  seizure. 

'Tdtdai,  O.J. :  Ton  contend  that  by 
reason  of  the  7th  seotion  of  the  sta- 
tute the  plaintiffs]  were  strangers  to  the 
property.  The  plea  is  not  large  enough 
for  the  first  part  of  your  proposition.  The 
act  in  which  the  plaintins  are  alleged  to 
have  been  engaged  was  not  unlawful  as 
against  the  defendants.] 

The  plaintiffs,  as  we  contend,  seek  com- 
pensation for  the  seizure  of  that  in  which, 
by  reason  of  their  own  unlawful  act,  they 
were  at  the  time  of  the  seizure  incapable 
of  asserting  any  right  of  property.  In 
Bu  Boat  V.  JBeresford{a)  in  trespass  for 
cutting  and  destroying  a  picture  which 
the  plaintifE  had  publicly  exhibited,  per 
quod,  he  lost  not  only  the  picture,  but  the 
profits  he  would  have  derived  f^om  the 
exhibition:  upon  not  guilty  pleaded ^^it 
appeared  that  the  picture  in  question  in- 
tituled La  BeUe  et  la  Bete^  or  Beauty  and 
the  Beast,  was  a  scandalous  libel  upon 
a  gentleman  of  fashion  and  his  lady,  who 
was  the  sister  of  the  defendant,  and  it  was 
contended  on  his  behalf  that  the  exhibi- 
tion was  a  public  nuisance  which  every 
one  had  a  right  to  abate  by  destroying 
the  picture.  Lord  Ellenborough  ruled 
that  the  only  plea  upon  the  record  being 
the  generaJ  issue  of  not  guilty,  it  was  un- 
necessary to  consider  whether  the  de- 
struction of  the  picture  might  or  might 
not  have  been  justified.  The  material 
question  was  as  to  the  value  to  be  set 
upon  the  article  destroyed.  If  it  was  a 
libel  upon  the  persons  introduced  into  it, 
the  law  cannot  consider  it  valuable  as  a 
picture.  The  jury,  therefore,  in  assessing 
the  damages,  must  not  consider  this  as  a 
work  of  art,  but  must  award  the  plaintiff 
merely  the  value  of  the  canvas  and  paint 
which  were  its  component  parts. 

[Pax.k£,  J. :  I  always  thought  that  a 
very  odd  ruling.] 

The  case  of  WiUcma  v.  Deaparddb)  is 
precisely  in  point.  In  that  case  it  was 
held  that  if  a  ship  be  seized  as  forfeited 
imder  the  Navigation  Act,  12  Car.  2.  c.  18, 

(a)  2  Camp.  511. 
(6)  5T.B.112. 


by  a  goYemor  of  a  foreign  country  be« 
longing  to  Great  Britain,  the  owner  can* 
not  maintain  trespass  against  the  party 
seizing,  although  the  latter  do  not  pro- 
ceed to  condemnation ;  for  by  the  for- 
feiture the  property  is  devested  out  of  the 
owner.  So,  nere,  the  property  in  the 
vessel  was  by  the  forfeiture  devested  out 
of  the  plaintiffs.  Until  office  found,  nn- 
doubtedly  the  property  would  not  be 
vested  in  anyone;  out,  for  the  purposes 
of  the  argument,  it  is  enough  to  say  that 
it  is  devested  out  of  the  plaintiffs. 

Stephen,  Seij.,  in  reply  :  As  to  the  sug- 
gestion of  piracy,  the  defendant  cannot  he 
permitted  to  urge  a  felony  in  his  own 
defence.  Besides  the  11  &  12  WiU,  3.  c.  7, 
could  onlv  apply  to  the  case  of  a  seizuQ^ 
under  a  false  commission.  The  justifi- 
cation  de  jwe  helU  is  inapplicable,  for 
this  was  an  outrage  committed  by  a  Bri- 
tish subject  against  a  British  subject  in 
time  of  peace.  There  is  no  ground 
for  saying  that  entering  into  a  foreign 
service  without  the  King's  licence  was 
not  a  misdemeanor  at  common  law.(a) 
The  59  €ho.  8.  o.  69,  is  no  more  than  a 
declaration  of  the  common  law  npon  the 
face  of  it ;  it  appears  not  to  have  been  the 
first  Act  of  Parliament  on  the  subject.^) 
Pour  previous  statutes  are  recited  in  it, 
by  the  earliest  of  which,  9  Qeo,  2.  o.  30,  a 
party  entering  into  foreiflni  naval  or 
military  service  without  the  King's  licence 
was  declared  gnilty  of  felony  without 
benefit  of  clergy.  These  acts  were  espe- 
cially directed  against  the  Scotch  and 
Irish  brigades  in  the  French  service,  and 
the  enlisting  and  serving  of  British  sub- 
jects in  those  services  without  the  King's 
licence  was  an  infraction  of  the  law« 
Lord  Oohe  says,  in  his  Third  Lastitute,  at 
p.  144 : — 

« It  is  not  lawftdl  for  any  sabject  of  the  King 
of  BDgland  to  take  a  pension,  &c.  of  any 
foraine  King,  Prince,  or  state  (without  the 
King's  licence),  albeit  they  be  in  leagae  with 
the  King  of  Sngland ;  both  for  that  they  may 
become  enemies,  and  for  that  also  it  is  mischie* 
vons  and  dangerous  to  the  King  himself  and 


(a)  '*  It  was  admitted  on  all  hands  that  there 
was  a  power  by  the  common  law  in  the  sore- 
reign  to  restrain  his  subjects  from  joining^ 
enga^^  in  a  war,  and  after  a  proclamation  by 
making  it  a  misdemeanor.  By  hie  common  law 
it  wtLS  an  act  of  felony  for  a  British  subject 
after  the  proclamation  of  the  sovereign  to  join 
the  anny  of  any  acknowledged  Govemment, 
but  this  did  not  apply  to  revolted  provinces."-— 
Sir  James  Scarlett,  Debate  on  the  Foreign 
Enlistment  Act,  6th  August,  1883.  Hansard's 
Pari.  Deb.  drd  series,  20,  387. 

(h)  As  to  the  history  of  the  Fore^  Enlist- 
ment Act,  see  Appendix  to  the  Report  of  the 
Neutrality  GomnufttoaeES,  37. 
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Ills  State,  as  it  appeareth  by  this  distichon, 
'  Fripcipe  ab  ezterno  Teniant  lethalia  dona,  quae 
stadii  specie,  fata  necemque  fenint.'  "(a) 

1  Hawk.  P.O.,  c.  22,  s.  3,  is  an  autho- 
rity to  the  same  effect,  and  if  the  entering 
into  the  Berrice  of  the  Queen  of  Portugal 
without  the  King*8  licence  was  illegal, 
evexT-  act  subsequently  done  in  that  ser- 
Tice  was  also  illegal.  The  subsequent 
service  falls  within  the  precise  terms  of 
the  second  section  of  the  59  Geo.  3.  c.  69., 
which  is  that  if  any  natural-born  subjeci 
shall  witbout  licence — 

"be  employed  or  engaged,  or  shall  serve  in 
and  on  board  any  ship  or  vessel  of  war,  &c." 

The  right  of  blockade  is  confined  to  the 
belligerent  Power  and  its  own  subjects. 
The  passage  cited  from  VattelhAs  refer- 
ence only  to  the  rights  of  the  belligerent 
Power.  But  here  the  belligerent  Power 
has  not  seized ;  but  the  defendant  seized, 
and  as  a  subject  of  this  kingdom,  and 
more  particularly  as  an  officer  in  the  ser- 
vice of  His  Maje8W,(&)  is  estopped  from 
identifying  himself  with  the  blockading 
Power,  because  he  was  unlawfully  en« 
gaged  in  the  service  of  that  Power.  One 
who  justifies  imder  another  must  show  a 
lawful  authority  derived  &om  him.  The 
sherifT  can  only  justify  a  seizure  in  execu- 
tion by  bringing  himself  properly  under 
the  authority  of  the  execution  creditor. 
The  defendant  was  not  lawfully  the  ser- 
vant of  the  Queen  of  Portugal. 

With  respect  to  the  condemnation  of  the 
vessel  at  Lisbon  as  lawful  prize,  it  is  true 
that  a  court  of  common  law  will  not  enter 
into  a  question  of  prize  or  no  prize.  Le 
Caux  V.  Eden,{c)  Faiih  v.  Pear$on,id) 
Mitchell  V.  Bodney,{e)  and  many  other 
authorities  are  to  the  same  effect.  But 
the  law  has  never  been  carried  further 
than  this,  that  a  court  of  common  law 
has  no  jurisdiction,  because  the  question 
of  prize  or  no  prize  depends  upon  the  law 
of  nations,  of  which  the  courts  of  common 
law  liave  no  knowledge.  But  that  reason 
does  not  apply  to  this  case  which  turns 
on  the  municipal  law  of  our  own  country. 
The  question  here  is  one  relating  to  an 
JBinglish  statute.  The  Supreme  Tribunal 
of  Marine  at  Lisbon  could  not  take  notice 
of  our  Foreign  Enlistment  Act,  any  more 
than  a  court  of  common  law  of  the  law  of 
nations.  In  like  manner  a  court  of  com- 
mon law  will  not  entertain  the  question 
whether  any  given  act  is  or  is  not  a  breach 


(a)  See  also  3  Inst  c.  84. 

(6)  '*  Napier  was  struck  off  the  British  Navy 
List  on  the  13th  July  1833." — Greville  Memoirs, 
3   9. 
'  (c)  2  Doug.  594. 

(d)  6  Taunt.  439. 

(tf)  2  Bro.  P.C.  428. 
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IS  of  Parliament(a) ;  but  they 
will  decide  whether  or  not  a  party  is  in  a 
position  to  avail  himself  of  a  defence 
arising  out  of  such  privilege.  Jay  v.  Tap* 
ham.(b)  So  here,  whether  the  capture  was 
lawful  or  not,  still  the  question  remains 
whether  the  defendant  is  at  liberty  to  set 
it  up  as  a  defence. 

Then,  as  to  the  fifth  plea.  A  violation 
of  the  law  on  the  part  of  the  plaintiffs 
cannot  afford  a  iustincation  fur  a  violation 
of  the  law  on  the  part  of  the  defendant. 
The  plaintiffs'  property  in  the  vessel  could 
not  be  devested  out  of  them  by  the  for- 
feiture, until  office  found.  Bv  the  statute 
the  vessel  may  have  been  forfeited  to  the 
King,  but  that  would  not  justify  a  private 
person  in  seizing  her  without  authority. 
In  Du  Bo8t  V.  Sere8ford,(c)  Lord  EUen- 
horough  did  not  decide  that  the  destruc- 
tion of  the  picture  was  legal,  but  merely 
that  the  article  had  no  value  as  a  work  of 
art,  and  that  the  plaintiff  was  only  entitled 
to  recover  for  the  loss  of  the  canvas  and- 
paint.  In  Stockdale  v.  Onu)hyn,{d)  the- 
plaintiff  asserted  a  right  of  property  in  a 
thing  itself  incapable  of  being  a  &wful 
obj  set  of  property,  viz.,  an  immoral  publica- 
tion. The  ship,  in  respect  of  which  the 
plaintiffs  here  claim  was  a  lawful  object  of 
property,  of  which  the  owner  could  not 
be  devested  by  the  mere  commission  of  a 
misdemeanor. 

May  9,  1836.— Tindal,  O.J. :  The  plain- 
tiffs  declare  in  this  action  against  the  two 
defendants  for  seizing  and  taking  a  steam 
vessel  of  the  plaintiffs  and  converting  the 
same  to  their  use.  The  defendants  sever  in. 
their  pleading,  but  each  puts  upon  the  re- 
cord substantially  the  same  justification,  to 
which  the  answers  given  by  the  replication 
are  the  same,  and  the  same  Questions  of  law^ 
are  raised  thereon.  It  will  be  sufficient, 
therefore,  to  consider  the  case  as  it  raised 
upon  the  pleadings  with  respect  to  the 
first-named  defendant,  GharleB  Napier 
The  third  special  plea  of  the  defendant 
Charles  Napier  alleges  that  as  a  servant 
of  the  Queen  of  Portugal,  and  by  her  com- 
mand, he  seized  and  took  the  steam  vessel 
of  the  plaintiffs  as  lawful  prize,  and  that 
such  proceedings  were  thereupon  had, 
according  to  the  laws  of  Portugal,  in  a 
court  of  law  in  the  kingdom  of  Portugal, 
of  competent  jurisdiction  in  that  behalf; 
that  afterwards,  in  and  by  the  said 
court,  the  said  steam  vessel  was  adjudged 
to  have  been  justly  and  lawMly  taken 
and  was  then  in  due  course  and  form  of 
law  condemned  as  lawful  prize,  and 


as 


(a)  See  Stockdale  v.  Hansard  below. 
(6)  Cited  in  Burdett  y.  Abbot,  14  East,  p.  102. 
(c)  2  Camp.  511. 

((f)  6B.  &C.  178;  2C.&P.  lC3j  7D.&E. 
625  ;  2  St.  Tr.  N.S.  988. 
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forfeited  to  the  Qaeen  of  Portn^  In 
answer  to  this  plea,  the  plaintiffB  in  their 
replication  allege(a)  certain  facts,  which 
bring  the  service  of  the  defendant  Charles 
Napier  nnder  the  Queen  of  Portugal,  upon 
the  occasion  in  question,  within  the  re- 
strictions of  the  statute  59  Oeo.  3.  c.  69.  s.  2, 
generally  known  by  the  name  of  the 
Foreign  Enlistment  Act;  and  to  this 
replication  the  defendant  demurred. 

We  think  it  is  perfectly  clear  that,  ex- 
cept for  the  facts  introduced  by  the  repli- 
cation, the  plea,  standing  alone  and  un- 
answered, would  be  a  couclusire  bar  to 
the  plaintififs  right  of  action.  The  sen- 
tence of  a  foreign  court  of  competent 
jurisdiction,  (&)  condenming  a  neutral 
Tessel  taken  in  war,  as  prize,  is  binding 
and  conclnsive  on  all  the  world;  and  no 
English  court  of  law  can  call  in  question 
the  propriety  or  the  (grounds  of  such  con- 
demnation. It  is  sufficient  to  refer  to  the 
case  of  EiigheM  t.  0orndiu8(c)  as  a  deoisire 
authority  on  that  point.  It  follows  that 
after  the  sentence  of  the  Oourt  of  Lisbon  it 
cannot  be  oontroTerted  in  this  or  any  other 
English  oourt  that  the  steam  Tessel  was 
rightly  taken  by  the  Queen  of  Portugal  as 
prize,  Slid  that  all  the  property  of  the 
plaintiffs  therein  became  by  such  capture 
and  condemnation  forfeited  to  the  Queen, 
and  vested  in  her. 

But  the  plaintiffs  contend  that  the  re- 
plication, oy  the  facts  therein  disclosed, 
shows  that  the  service  of  the  defendant 
Charles  Napier  under  the  Queen  of  Portu- 
gal, by  virtue  of  which  service  alone  he 
justifies  the  seizing  of  the  steam  vessel,  is 
made  illegal  by  an  English  statute,  viz., 
the  statute  59  Geo.  3.  o.  69.,  and  that  such 
illegality  of  the  service  prevents  him  £rom 
mi^ng  anv  justification  under  the  Queen 
of  Portugal,  and  renders  him  liable  to  all 
the  damages  which  the  plaintiffs  have 
sustained  by  reason  of  the  seizure.  And 
whether  the  conclusion  which  the  plain- 
tiffs draw  from  these  premises  is  the  just 
conclusion  or  not,  is  tne  question  between 


(a)  In  2  Bing.  N.C.  795  this  passago  mns, 
*'  Ihe  plaintiff  in  his  replication  alleges."  The 
mistake  it  here  corrected. 

(6)  The  Flad  Oyen,  \  C.  Rob.  185 ;  Have- 
lock  V.  Rockwoodt  8  T.B.  968 ;  Donaldson  v. 
Thompson,  1  Camp.  4fl9. 

(c)  Sir  T.  Baym.  478 ;  Skinner,  59 ;  2  Show. 
889.  See  also  The  Christopher,  2  C.  Bob.  209 ; 
Kindersley  v.  Chase,  2  Park  on  Ins.  748,  8th 
edn.,  London,  1842;  Oddy  v.  Bovill,  2  East, 
478:  Baring  t.  Clagett,  8  B.  &  P.  201; 
Lothian  y.  Henderson,  8  B.  &  P.  499; 
Baring  v.  Royal  Exchange  Assurance,  6  East, 
99  ;  Bolton  t.  Gladetone,  5  East,  155,  a£F.  Gam. 
Scaoo.  2  Taunt.  85 ;  Valgleish  y.  Hodgson,  7 
Bing.  495  ;  5  Moo.  &  P.  407  ;  Hobhs  y.  Henning, 
17  03.  N.S.  791;  84  L.J.  C.P.  117;  11  Jur. 
N.S.  223  ;  12  L.T.  N.S.  206;  18  W.B.  481. 


these  parties.  The  seisure  by  the  Queen 
of  Portugal  must  be  admitted  to  be  justi- 
fiable ;  no  objection  can  be  taken  against 
the  forfeiture  of  the  property  in  this 
vessel  to  the  Queen,  under  the  sentence 
of  condemnation.  The  plaintiffs,  there* 
fore,  in  contemplation  of  law,  have  sua* 
tained  no  le^l  injury  by  reason  of  the 
seizure.  Again,  no  one  can  dispute  the 
right  of  the  Oueen  of  Portugal,  to  appoint 
in  her  own  dominions,  the  defendant  or 
any  other  person  she  may  think  proper  to 
select  as  her  officer  or  servant  to  seise  a 
vessel  which  is  afterwards  condemned  ss 
a  prize ;  or  can  deny  that  the  relation  of 
lord  and  servant  de  facto  subsists  between 
the  Queen  and  the  defendant  Napier ; 
for  the  Queen  of  Portugal  cannot  be 
bound  to  take  any  notice  of,  much  less 
owe  any  obedience  to,  the  municipal  laws 
of  this  countrv.(a)  Still,  however,  notwith- 
standing the  loss  by  seizure  is  such(5)  that 
no  court  of  law  can  consider  it  an  ii^juiy, 
or  g^ve  any  redress  for  it,  and  that  the 
service  and  employment  of  the  defendant 
is  a  service  and  employment  de  faxAo,  the 
plaintiffb  contend  tney  can  make  the  ser- 
vant responsible  for  the  whole  loss,  only 
by  reason  of  his  being  obnoxious  to 
punishment  in  this  country  for  having 
engaged  in  such  service.  No  case  what- 
ever has  been  cited  which  goes  the  length 
of  this  proposition;  the  authorities  re- 
ferred to  establishing  only  that  where 
any  act  prohibited  by  the  law  of  this 
country  has  been  done  the  doer  of  such 
illegal  act  cannot  claim  the  assistance  of 
a  oourt  of  law  in  this  country  to  enforce 
such  act,  or  any  benefit  to  be  derived 
from  it,  or  any  contract  founded  upon  it. 
To  the  full  extent  of  these  authorities,  we 
entirely  accede;  but  we  cannot  consider 
the  law  to  be  that  where  the  act  of  the 
principal  is  lawful  in  the  country  where 
It  is  done,  and  the  authority  under  which 
such  act  is  done  is  complete,  binding,  and 
unquestionable  there,  the  servant  who 
does  the  act  can  be  made  responsible  in 
the  courts  of  this  country  for  the  con- 
secjuences  of  such  act  to  the  same  extent 
as  if  it  were  originallv  unlawful,  merely 
by  reason  of  a  personal  disability  imposed 
by  the  law  of  this  country  upon  him  for 
contracting  such  engagement,  (c)  Such  a 
construction  would  effect  an  unreasonable 
alteration  in  the  situation  and  rights  of 
the  plaintifik  and  the  defendant.  The 
plaintiffs  would,  without   any  merit   on 

(a)  Story's  Ck>nflict  of  Laws,  c.  2.  s.  20. 

(6)  In  2  Bing.  N.C.  796  the  word  "  as "  is 
here  inserted. 

(c)  See  Reg.  y.  Lesley,  Bell,  C.C.  220,  284, 
29  L.J.  M.C.  97, 101 ;  Phillips  v.  Eyre,  L.B. 
4  Q.B.  225,  240 ;  3f .  Moxham,  I  P.D.  107 ; 
Westlake's  International  Law,  287. 
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their  part,  recover  against  the  serrant  the 
Talne  of  the  proper^  to  which  they  had 
loBt  all  claim  and  title  by  law  a^inst  the 
principal;  and  the  defendant,  instead  of 
the  measure  of  punishment  intended  to  be 
inflicted  by  the  statute  for  the  transgression 
of  the  law,  might  be  made  liable  to  &magos 
of  an  incalculable  amount.  Again,  the 
only  ground  upon  which  the  authority  of 
the  servant  is  traversable  at  all  in  an 
action  of  trespass  is  no  more  than  thisi  to 
protect  the  person  or  property  of  a  party 
from  the  officious  and  wanton  interference 
of  a  stranger  where  the  principal  might 
have  been  willing  to  waive  his  rights.  It 
is  obvious  that  the  full  benefit  of  this 
principle  is  secured  to  the  plaintiffs  by 
allowing  a  traverse  of  the  authority  de 
fctcto,  without  permitting  them  to  impeach 
it  by  a  legal  objection  to  its  validity  in 
another  and  foreign  country. 

And  we  think  there  is  no  material 
difference  between  the  third  and  the  first 
and  second  special  pleas  on  this  record. 
For  ae  we  hold  the  authority  of  the  Queen 
of  Portugal  to  be  a  justification  of  the 
seizure  as  prize,  there  is  as  little  doubt 
bat  that  she  might  direct  a  neutral  vessel 
to  be  seized  when  in  the  act  of  breaking  a 
blockade  by  her  established,  which  is  tne 
sabstance  of  the  first  plea,  or  of  supplying 
warlike  stores  to  her  enemies,  whicn  is  the 
substance  of  the  second.  We  therefore 
give  judgment  on  the  first  three  special 
pleas  for  the  defendants. 

As  the  determination  on  these  pleas  in 
effect  decides  the  main  question  in  the 
canse  in  favour  of  the  defendants,  it 
becomes  unnecessary  to  consider  the 
special  pleas  which  are  fifdily  pleaded 
by  each  defendant,  and  to  which  the 
plaintiffs  have  demurred,  except  so  far  as 
the  costs  of  those  pleas  may  be  concerned 
in  the  inquiry. 

By  the  fifth  plea,  the  defendants  set  up 
on  their  part  as  a  bar  to  the  plaintiffs' 
right  of  action  certain  facts  and  circum- 
stances from  which  it  appears  that  the 
plaintiffs  had  themselves  been  guilty  of  a 
violation  of  the  statute  59  Geo.  8.  c.  69., 
whereby  the  steam  vessel  became  and  was 
forfeited  to  His  Majesty.  Now  one  of  the 
objections  taken  to  this  plea  was  that  tihe 
defendants  show  no  authority  to  seize 
the  vessel.  And  we  are  of  opinion  that 
the  plea  is  insufficient  upon  this  ground.(a) 
No  case  can  be  cited  in  which  a  justifica- 
tion in  trespass  is  made  under  the  right 

(a)  "  In  trespass  for  seizing  goods  in  the  pos- 
session of  the  plaintiff,  the  ddendant  cannot  be 
permitted  to  set  up  the  mere  riffht  of  a  third  per- 
son to  defeat  the  action** —Nelson  v.  CherriU, 
8  Bing.  816  ;  1  Moore  &  Scott,  453.  8ee  also 
Baggan  v.  PaiUtf,  2  Ir.  L.B.  573. 


of  another  person,  without  alleging  an 
authority  from  the  principal,  uuder  whose 
ri^ht  the  act  complained  of  was  was  com* 
mitted.  If  the  defendant  justifies  break- 
ing a  close,  on  the  ground  that  it  is  the 
ft'eehold  of  another,  he  is  bound  to  state 
that  he  did  so  enter  by  the  command  and 
as  the  servant  of  the  owner  of  the  close  : 
Chambers  v.  Dondld8on,(a)  So  where  a 
man  justifies  seizing  a  heriot,  where  the 
property  is  in  the  lord  of  the  manor,  he 
shows  his  authority  from  the  lord.(&)  For 
in  these  and  similar  cases  non  constat,  that 
the  partj  entitled  would  have  ever  insisted 
on  his  right,  and  there  can  be  no  reason, 
if  he  thinks  proper  to  waive  it,  why  a 
stranger  should  justify  himself  in  stajid- 
ing  in  his  place.(o)  The  case  of  WUkins  ▼. 
Despard{d)  has  been  cited  as  an  authority 
to  show  that  where  a  ship  has  been  for- 
feited by  breach  of  the^  provisions  of  an 
Act  of  Parliament,  the  owner  cannot  main- 
tain trespass  against  the  party  seizing  it, 
although  the  latter  does  not  proceed  to 
condemnation ;  for,  as  it  is  said  by  the 
Court,  by  the  forfeiture  the  property  is 
devested  out  of  the  owner.  But  the  plea 
in  that  case  will  be  found  to  stand  clear  of 
the  objection  urged  against  that  which  is 
now  under  consideration.  In  the  case 
cited  the  plea  alleges  that  the  defendant 
"  seized  the  ships  as  forfeited  to  the  use 
of  His  Majesty  and  of  himself  the  de- 
fendant." The  defendant,  therefore,  waa 
not  a  stranger,  but  had  authority  to  seize 
in  right  of  himself  as  to  part  of  the  ship. 
Here  the  forfeiture  is  given  to  His  Majesty 
only ;  and  the  nlea  is  so  far  from,  stating 
that  the  defenaant  was  authorised  by  His 
Majesty  to  seize,  that  it  does  not  even  state 
that  it  was  seized  for  the  use  of  the  King 
or  even  as  forfeited.  Upon  this  ground  we 
think  the  judgment  of  the  Court  upon 
the  plea  fifthly  pleaded  by  each  of  the 
defendants  must  be  against  the  defendants. 

Upon  the  whole  the  general  judgment 
of  the  Court  is  for  the  defendants. 

Judgment  for  defendants. 

Materials  vadx  usx  ov.^The  arguments 
in  the  above  case  are  compiled  from  all  the 
reports  cited  above.  The  Judgment  is  taken 
from  2  Bmg.  N.C.  781. 


(a)  11  East,  65. 

lb)  Com.  Dig.  Tit.  Copyhold,  K.  20.  Heriot 
service  may  be  seized  by  a  stranger  to  the  use 
of  the  lord.  Per  Keble,  2  H.  7.  156.  Keble 
savs  this  arguendo,  in  support  of  a  plea  justifying 
seizure  of  a  felon  by  a  private  person  in  aid  of  a 
constable.  See  also  T.B.  7  E.  4,  pi.  5,  fols.  13 
and  14. 

(c)  See  Ewer  v.  Jones,  9  Q.B.  623 ;  16  L.J. 
Q.B.  42;  lOJur.  65. 

(<0  5  T.B.  112. 
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The  Mayor  of  the  Citt  of  Lyons,  Chkistophe  Martin,  Marie 
Desgranges  Martin  (Widow  of  Louis  Martin,  deceased),  Fierbb 
Balloffett  and  Claudine  his  Wife,  and  Francois  Martin 

AppeUants 

AND 

The  Honourable  the  East  India  Company  and  His  Majesty's 
Attorney  General    -  -  .  -  -    Bespondents. 

Appeal  to  the  Judicial  Committee  of  the  Privy  Coukcil,  from  the 
Supreme  Court  of  Judicature  in  Bengal,  before  Lord  Brougham, 
Parke,  B.,(a)  Bosanquet,  J.,  the  Chief  Judge  of  the  Court  of 
Bankruptcy  (6)— Assessors  :  Sir  Hyde  East,  Sir  Alexander  John- 
ston—December 2,  3,  and  12,  1836,  and  February  22,  1887. 
(Reported  in  1  Moo.  P.C.  176.) 

C.  M.,  an  alien,  who  was  a  half-paj  officer  of  the  East  India  Company,  died  at  Lncknow  in  the 
senrice  of  the  Nahoh  Vixier  of  Onde.  By  his  will,  ezecnted  so  as  to  pass,  according  to  BngUsfa 
law,  real  estate,  he  devised  lands  in  Calcutta,  Lucknow,  and  Chandemagoro  for  the  establishment 
of  diaritable  institutions  in  those  cities. 

In  consolidated  actions  brought  in  the  Supreme  Court  at  Calcutta  to  carry  out  the  trusts  of  the 
will,  the  Master  reported  that  tifio  bequest  for  the  Lucknow  charity  could  not  be  carried  into  efEect. 
The  report  was  confirmed,  and  a  decree  was  made  accordingly. 

On  a  re-hearing  the  Court  directed  further  inquiry  whether  the  Governor  General  in  Counctt 
could  give  effect  to  the  bequest,  and  was  willing  to  do  so.  Report  that  the  Governor  Geneial  was 
willing  to  ffive  effect  to  the  bequest 

OtSdT  hereon  that  the  money  should  be  paid  over  to  him,  or  to  such  person  as  he  should 
appoint. 

Held,  on  appeal  to  the  Judicial  Committee  of  the  Privy  Council, 

1.  Iniroductton  of  English  Law  into  Conquered  or  Ceded  Country^Snglish  Law  (if  Eeai 
Property  m  India* 

The  general  introduction  of  English  law  into  a  conquered  or  ceded  conntiy  by  acta  of 
the  sovereign  power  does  not  draw  with  it  such  parts  as  are  manifestly  inapplicable 
to  the  circumstances  of  the  settlement ; 

The  English  law  incapacitating  aliens  from  holding  real  property  to  their  own  use  and 
transmitting  it  by  devise  or  descent  had  never  been  expressly  introduced  into  Bengal  ^ 
Freeman  v.  Fairlict  1  Moo.  Ind.  App.  805 ;  2  St.  Tr.  N.S.  1000,  explained; 

The  right  of  the  Crown  to  the  lands  of  deceased  aliens  is  not  a  necessaty  incident  of 
the  acquisition  of  sovereignty  by  the  Crown  over  a  conquered  or  ceded  country. 

S.  Law  of  India— Statute  of  Mortmain,  9  Geo.  2.  e.  86.(e) 

That  the  statute  of  mortmain,  9  Geo.  2.  c.  S6.,  did  not  apply  to  India. 

8.  Procedure, 

That  as  payment  of  the  fund  to  the  Governor  General  or  his  appointee  would  deprive 
the  Court  of  control  over  the  fund,  the  decree  for  that  payment  was  wrongly  made, 
and  the  Court  below  should  direct  further  inquiry  as  to  the  power  of  the  Governor 
General  to  aid  the  trustees  if  appointed,  and  should  not,  unless  satisfied  that  effect 
could  be  given  to  the  bequest,  appoint  trustees. 

(a)  Afterwards  Lord  Wensleydale. 

(6)  Sir  Thomas  Erskine,  afterwards  a  Justice  of  the  Court  of  Common  Fleas, 
(c)  Bepealed  (except  s.  5)  and  substantially  re-enacted  by  the  Mortmain  and  Charitable  Uses 
Act,  1888,  51  &  52  Vict.  e.  42. 
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This  was  an  appeal  from  a  decree  of 
the  Supreme  Court  of  Judicature  at  Fort 
William,  in  Bengal,  of  the  23rd  February 
1832,  made  in  four  causes  whioh  had  been 
consolidated,  touching  the  construction  of 
the  will  of  the  late  Claude  Martin  and  the 
bequests  thereof. 

Major- General  Claude  Martin  was  a 
native  of  France,  haying  been  born  at 
Lyons.  In  1763  he  entered  the  service  of 
the  East  India  Company  as  a  cadet,  and 
after  passing  through  the  various  inter- 
mediate grades  of  his  profession  he  ac- 
tained  in  1793  the  rank  of  a  major-general. 
He  never,  however,  received  full  pay  for 
any  higher  rank  than  that  of  captain,  with 
which  he  entered  iu  1766  into  the  service 
of  the  Nabob  Vizier  of  Oude,  under  the 
-sanction  of  the  British  Government ;  and 
he  continued  in  that  service,  occasionally 
commanding  the  troops  of  the  Nabob 
Vizier,  residing  at  Lucknow,  and  receiv- 
ing his  half  pay  as  a  captain  from  the 
East  India  Company,  until  his  death  on 
the  6th  September  1800. 

On  the  Ist  of  January  1800  General 
Martin  signed  and  executed  his  will, 
bearing  that  date,  in  the  presence  of  the 
British  Besident  at  Lacknow,  and  two 
other  persons  who  duly  attested  its  execu- 
tion. At  that  time,  and  at  the  period 
also  of  his  death,  he  was  possessed  of 
large  landed  estates  in  the  provinces  of 
the  Nabob  Vizier,  where  the  Mahomedan 
law  is  the  law  of  the  country ;  in  the 
territories  of  the  East  India  Company, 
governed  by  the  regulations  of  the  Go- 
vernor-General in  Council ;  in  the  city  of 
Calcutta,  under  the  jurisdiction  of  the 
Supreme  Court ;  in  the  town  of  Chandema- 
gorCf  originally  a  French  settlement,  and 
wherein  the  French  law  still  prevails, 
although  within  the  presidency  of  Fort 
William;  and  in  France.  He  was  also 
possessed  of  very  considerable  personal  es- 
tete  of  every  description,  including  large 
investments  in  the  Government  securities 
of  the  East  India  Company  and  in  the 
British  Funds. 

The  will  was  composed  and  written  by 
the  testator  himself,  as  he  therein  declares, 
in  the  English  language,  of  which  he  had 
a  very  imperfect  knowledge.  It  was 
divided  into  34  articles  or  clauses,  and 
there  was  added  to  it  a  paper  described  by 
the  testator  as  "Abstract  No.  1  A.,"  con- 
taining a  recapitulation  or  statement  of 
the  legacies  and  other  bequests  contained 
in  the  different  clauses  of  the  will,  with 
the  amount  of  each  pecuniary  bequest  set 
forth  in  figures. 

The  abstract  was  thus  entitled : — 


/•No.  1  A.  Abstract  of  the  articles,  and 
pensions,  and  sums,  to  be  paid  as  I  gave  and 
bequeath  by  my  will  and  testament  wrote  by 
me  the  1st  of  Janoaiy  1798,  of  which  abstract 


I  mentioned  in  folio  6,  line  9th,  and  folio  7» 
line  loth,  and  also  afterward.  This  is  wrote  by 
me.    Witness  my  hands, 

Cl.  Martin." 

Annexed  to  the  will,  and  also  referred 
to  therein,  were  certain  accounts  during 
four  years,  1795,  1796,  1797,  1798,  to  1st 
May  1799,  taken  from  the  ledgers  or 
account  books  of  the  testator,  showing  the 
debts  due  by  and  to  him,  with  his  own 
valuation  of  the  various  kinds  of  property 
he  possessed,  both  real  and  personal, 
balanced  on  the  30th  April  in  the  first 
three  years,  and  on  the  Ist  of  May  in  the 
last  year. 

This  abstract  and  these  accounts  were 
proved  with  the  will. 

By  the  first  article  of  his  will  the  tes- 
tator, after  giving  their  freedom  to  all 
the  women,  males,  and  women  servants, 
eunuchs,  and  others  that  belonged  to  him, 
and  should  be  in  his  service  at  the  time 
of  his  death,  and  commending  tiierein 
especially  bis  faithful  girl  Boulone,  or 
Lise,  who  had  lived  with  him  as  his  wife, 
to  the  especial  care  of  the  persons  there- 
after named  as  executors  of  his  will,  he 
expressed  himself  in  these  terms(a) : — 

"  I  desire,  that  as  soon  as  I  am  dead,  that  the 
sum  of  4,00,000  sicca  rupee6(&)  (or  four  lacks 
of  rupees)  be  put  aside  from  the  best  part  of  my 
fortune,  and  be  placed  at  interest  in  the  most 
secure  fund,  as  that  interest  may  serve  to  pay 
the  donation  and  monthly  pensions  as  hereafter 
mentioned,  in  their  several  articles,  as  also  as 
may  be  seen  by  the  recapitulation  or  abstract 
list  of  the  pensions  and  donations  I  have  made, 
and  sealed  and  signed  by  me,  and  marked 
No.  1  A.,  in  which  the  total  of  yearly  and 
monthly  pension  I  have  made  to  everyone 
mentioned  in  this  will  and  testament  are;  as 
also  for  other  sums  to  be  paid  for  once  are 
included,  amounting  to  sicca  rupees  (blank  left 
in  the  original),  as  that  they  may  be  a  sufficient 
sum  for  the  answer  of  all  these  gift,  pensions, 
and  others,  I  have  mentioned  to  put  aside  from 
the  best  of  my  fortune  the  sum  above  said,  for 
6,00,000  sicca  rupees,  for  to  be  secured  in  the 

(a)  The  extracts  from  the  will  are  literal,  the 
language  and  orthography  being  preserved. 

(jb)  A  silver  coin  bearing  the  impress  of  the 
19th  year  of  Shah  Alum  (the  Great  Mogul  then 
reigning).  Weight  192  grs.  troy,  and  contain- 
ing 176*13  grs.  pure  silver.  The  Government 
of  Bengal  in  1793  ordered  all  rupees  coined  for 
the  future  in  that  Presidency  to  be  in  this  form 
and  to  be  the  legal  tender  in  fiengal,  Bahar,  and 
Orissa.  By  Act  Vll.  of  1833  a  new  standard 
was  introduced,  assimilating  the  rupee  over  the 
rest  of  India,  but  allowing  the  sicca  to  survive 
as  an  exceptional  coin  in  Bengal.  The  sicca 
was  abolished  as  a  coin  by  Act  XUI.  of  1836  ; 
and  the  universal  rupee  of  British  territory  has 
since  been  the  Company's  rupee  of  180  m, 
weight  and  165  grs.  pure  silver. — Hohton-Joh" 
son,  by  Tule  and  Bumell,  Load.  1886. 
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beet  and  most  secure  fond,  either  in  India  or 
Burope,  as  to  receive  and  raise  the  best  and 
most  secure  interest,  for  the  enable  to  pay  these 
pensions,  gift,  or  others.  At  this  moment,  as  I 
see  no  better  secured  fond  but  the  Honourable 
English  East  India  Ck)mp&nj  promissory  notes  or 
bonds  bearing  eight  and  twelve  per  cent,  interest, 
for  these  reasons  I  request  that  the  above  sum 
here  mentioned  be  deposited  in  the  Honourable 
Company's  treasure,  in  the  name  of  my  estate  in 
their  promisory  notes  or  bonds,  for  to  pay  to 
my  executors,  administrators,  or  assigns,  or 
others,  the  dividend  of  the  interest,  for  to 
enable  them  to  the  pension,  donation,  gift,  or 
others,  as  hereafter  mentioned.  I  also  desire 
and  command  that  all  others  sum  or  sums 
that  are  to  be  put  at  interest  in  secure  funds 
be  deposited  and  placed  in  the  Honourable  East 
India  Company's  treasure  for  the  purpose  that 
will  be  mentioned  hereafter;  and  as  I  have 
made  several  others  large  gifts  for  charitable 
purposes  as  will  be  seen  by  the  several  articles 
hereafter  mentioned,  which  at  this  moment 
stand  on  the  list  or  abstract  No.  1  A.;  for 
building  other  establishment,  to  the  sum  of 
sicca  rupees  7,74,000,(a)  and  for  once  2,85,800 
sicca  rupees(&) ;  and  iJso  for  sum  to  be  paid 
annually,  the  sum  of  sicca  rupees  for  monthly 
pensions,  annually  S5,760(c)  for  these  above 
sums.  The  next  best  of  my  fortune  is  to  be 
appropriated  for  these  establishment  and 
charities,  and  others  building,  as  my  tomb, 
seray((2)  women,  houses,  compounds,  and  others, 
as  mentioned  in  the  several  articles  as  hereafter 
mentioned.  These  sums  are  also  to  be  deposited 
in  the  Honourable  Company's  treasure  while  the 
Honourable  Company  exist,  or  if  ever  abolished, 
to  be  deposited  in  the  town-house.  Supreme 
Court,  or  Government  existing  fbr  the  time,  as 
tiiat  Uiese  sum  or  sums  may  be  secured,  and 
never  to  run  the  risk  of  being  lost  by  nrivate 
security  of  individual,  it  is  my  reason  for  having 
these  sum  or  sums  deposited  in  the  existing 
Government's  treasure,  with  power  to  draw 
occasionalljr  the  sums  required,  for  to  go  on 
with  the  bmldings  that  are  to  be  erected*  The 
interest  will  serve  to  pay  the  annual  pension, 
donation,  or  expenses  for  entertaining  and 
keeping  in  good  order  the  said  building.  Any 
sum  remaininff  for  the  interest  of  the  sum 
dei>08ited  in  Honourable  Company,  in  theirs 
promissory  notes  or  bonds,  or  ouiers  of  more  or 
less  interest,  and  under  others  denomination 
than  Company's  paper,  such  as  bond  of  Govern- 
ment, or  others  bearing  interest,  as  I  said  any 
sum  remaining  from  the  interest  after  having 
paid  the  several  annual  and  monthly  pension, 
this  sum  remaining  is  to  serve  for  to  purchase 
more  stock  in  the  said  secure  flmd  for  the  time 


(a)  Augmented  to  1,074,000  sicca  rupees. — 
CI.  Martin. 

(6)  S,95,S00.— CI.  Martin. 

(e)  Augmented  to  89,760  sicca  rupees.— 
CI.  Blartin.  These  additional  sums  were  ex- 
pressed by  interlineation  in  the  original  will. 

(d)  <<Hind.  from  Persian  sarafan  edifice. 
Applied  to  the  palace  of  the  Grand  Turk,  and 
by  ibis  association  came  to  mean  the  women's 
apartments."— ^o65oii-«/b6son. 


being,  as  to  be  also  placed  as  the  other,  for  to 
be  enabled  to  produce  also  an  interest  for  the 
benefit  of  my  estate.  And  when  a  sufficient 
sum  or  sum,  equal  to  be  enabled  to  increase  the 
four  establishments  mentioned  in  articles  one, 
two,  three,  and  four,  or  five,  and  in  the  succession 
of  years  in  case  of  good  management,  luck,  and 
good  fortune,  no  accident  happening,  that  these 
sums  deposited  or  others  that  may  be  deposited^ 
as  I  may  hereafter  mention  ;  I  also  desire, 
request,  or  command  my  executor,  administra- 
tors, or  their  assigns,  that  they  would  devise 
with  themselves,  and  with  the  best  advice  they 
oould  receive,  that  in  case,  as  I  say'd,  by  succes- 
sion of  time,  that  the  sum  that  may  be  deposited 
exceed  by  great  deal  the  interest  necessary  to  be 
paid  for  the  monthly  or  annual  pension,  dona- 
tion, &c.,  yearly  and  monthly  as  mentioned,  and 
that  they  are  a  sufficiency  without  interfering  or 
touching  any  of  the  principal  for  the  annual  or 
monthly  pension  and  disbursement  above-men- 
tioned, then  they  may,  after  having  well  con* 
sideredy  make  any  new  establishment  for  chari- 
table purpose  on  the  same  plan,  and  with  the 
same  formality  to  be  observed  in  them  as 
mentioned  to  those  I  have  herein  recommended, 
that  the  donor  may  be  known  after  his  death ; 
which  ambitious  purpose  may  induce  other  to 
make  charitable  establishment,  may  kind  being 
more  actuated  by  ambition  and  vanity,  in  hope 
I  may  be  excused  for  such  an  idea,  though  I 
have  endeavoured  never  to  be  laid  or  actuated 
in  doing  good  act  by  the  vanity  of  doing  it,  still 
often  I  could  not  prevent  my  feeling  to  be 
sensible  of  the  pleasure  of  what  I  did ;  and  as  I 
have  often  encoura^  and  humoured  others  in 
their  vanities,  provided  the  good  act  was  done, 
I  am  in  hope  that  I  shall  receive  the  same 
indulgence,  having  never  had  at  heart  to  in- 
crease my  worth  or  fortune  but  for  the  ambition 
of  doing  good  to  others.  I  am  in  hope  my 
wishes  and  last  will  be  executed  and  fully 
performed  after  my  death;  and  to  be  under- 
stood also,  that  at  the,  or  after  the  death  of  those, 
to  whom  I  have  given  pension  for  during  thdr 
lives,  at  theirs  deaths  these  are  to  be  resumed, 
and  be  brought  to  the  stock  of  my  estate,  as  to 
serve  to  increase  the  establishment,  as  hert^fter 
will  be  mentioned,  and  to  create  or  establish 
others,  as  I  may  devise  during  the  course  of  my 
life ;  or  if  I  have  not  done  it  myself,  they  are  to 
be  done  as  may  be  devised  by  my  executors, 
administrators,  or  assigns,  or  the  trustee  of  my 
estate,  after  consulting  able  men  on  the  subject 
of  establishing  useful  and  charitable  establish- 
ments for  the  public  good.  My  executors, 
administrators,  or  tnistees,  I  may  and  will,  if 
time  admit  mj  choosing  properly,  name  them  at 
the  end  of  this  will  and  testament." 

In  the  following  articles  of  his  will, 
from  2  to  17,  the  testator  proceeded  to 
make  yarious  bequests  of  legacies,  and 
annuities,  to  the  females  of  his  household 
and  to  his  servants.  These  legacies,  as 
summed  up  in  the  abstract,  amounted  to 
13,460  rupees. 

By  the  17th  article  the  testator  directed 
the  payment,  aa  Boon  as  his  death  should 
happen,  of  the   sum   equivalent  to  tiie 
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amount  of  tho  montbhr  and  yearly  pen- 
sion, amounting  to  13,460  sicca  mpees, 
and  an  investment  to  be  made  of  the  sum 
of  2,00,000  rupees  in  the  East  India  Com- 
pany's treasure ;  and  he  also  directed  the 
payment  of  two  months'  wages  over  and 
above  the  wages  he  might  owe  to  his 
seryants  at  his  death  ;  and  in  the  abstract 
there  was  a  corresponding  memorandam 
after  the  sum  of  13,460  rupees. 

By  the  18th  and  19th  articles  the  tes- 
tator gave  legacies  for  the  purpose  of 
building  a  house  for  two  of  his  women, 
Baidone  or  In«e,  and  8aUy,  and  he  also 
gaTe  several  legacies  to  his  women  and 
Bervants,  the  amount  of  which  was  again 
recapitulated  in  the  abstract. 

By  the  20th  article  he  gave  various 
bequests  to  his  relations  in  France. 

1ji  the  21st  article  the  testator  gave  a 
life  interest  in  some,  and  his  absolute 
prox)erty  in  other,  parte  of  his  landed 
estate  at  Lucknow,  to  the  two  women, 
BovHone  and  Sally, 

The  22nd  article  was  principally  a  de- 
claration of  his  religious  sentiments. 

By  the  23rd  article  the  testator  directed 
1,50,000  rupees  to  be  invested  in  East 
India  Ck)mpany  or  Government  securities, 
the  interest  to  be  divided  into  three  equal 
parte,  and  to  be  applied  by  ministers  of 
religion  in  the  distribution  of  doles  of 
grain  or  flour  to  the  poor  of  Lucknow, 
Calcutta,  and  Chandemitf;ore,  of  whatso- 
ever religion  they  might  be. 


*'And  at  that  place  (near  his  tomb)  they 
shall  be  an  inscription  on  a  stone,  marbles,  or 
others,  mentions  the  charity  and  my  name,  as 
that  it  may  known  the  sum  established  for 
the  charity,  and  the  donor,  in  this  manner  : — 
'The  som  of  1,50,000  sicca  rupees  is  the  gift  of 
Kajor-General  Martin,  bom  at  Lyons,  for  the 
mterest  of  it  to  be  daily  distributed  to  the  poors 
of  Ladmow,  at  perpetuity '  :  requesting  the 
magistrate^  or  prince,  or  nabob,  governing  the 
country,  to  protect  that  charity,  that  it  may  not 
be  abused  and  not  be  unpaid.  Another  portion 
of  tiiat  interest  to  be  made  and  employed  for 
the  poor  of  Calcutta,  to  be  managed  by  the 
curate  of  the  English  Church  and  distributed  by 
him,  observing  to  have  an  inscription  on  a 
caired  stone,  to  be  fixed  on  the  wall  of  the 
chnrch  or  any  other  public  place,  where  the 
charity  is  to  be  distributed,  this  inscription  and 
to  be  such  ones  as  the  Lucknow  one.  One's 
purpose  of  this  inscription  is,  that  it  may  never 
he  forgot,  and  that  if  perchance  the  cash  of  the 
interest  was  not  paid,  that  any  charitable  man 
could  by  seeing  such  an  inscription,  inquire  and 
represent  to  the  magistrate  as  to  bring  to  account 
my  administrators,  trustees,  or  other  managers, 
for  having  neglected  the  payment  of  such  ch^ty. 
The  third  portion  of  the  interest  is  to  serve  for 
the  relief  of  the  poor  of  Chandemagore,  and  to 
be  managed  by  the  head  of  the  French  Church, 
either  curate,  priest,  or  other;  also  to  be  de- 
Grerad  to  the  poor  daily,  at  a  fixed  hour,  at  or 


near  the  gate  of  the  church  of  Chandemagore. 
At  that  place,  also,  to  have  such  carved  stone 
on  the  wall  of  the  church,  with  the  same  in- 
scription IS  at  Lucknow,  in  French  language,  at 
Calcutta  in  English,  and  at  Lucknow  in  Persian 
and  Hindoy.  The  inscription  to  be  as  said 
before,  vis., '  The  sum  of  1,50,000  sicca  rupees 
is  the  gift  of  Major-Gfeneral  Claude  Martin, 
bom  at  Lyons,  aged  •  •  .  years,  and  died  the 
.  .  .  month  of  .  .  •  in  the  year  .  .  •  and  is 
buried  at  ... ;  pray  for  his  soul.'  The  interest 
of  that  sum  is  to  be  divided  in  three  parts,  dis- 
tributed daily  for  the  poors  of  Calcutta,  Chan- 
demagore,  and  Lucknow  in  kind  or  cash, 
requesting  my  executors,  administrators,  or 
assigns  to  put  those  charity  on  the  protection  of 
the  Government  where  they  are  to  be  made,  and 
the  Supreme  Court  to  control  it,  as  to  see  it 
carried  on  properly.  I  also  give  and  bequeath 
the  sum  of  1  rapee  per  day,  or  S65  rapees  per 
annum,  to  each  distributor  of  the  charity,  for 
their  trouble  of  receiving  the  money,  buying 
grain,  &c.,  and  distributmg  the  charities  to 
the  poors,  at  the  several  places,  as  said  before, 
the  sum  for  the  three  places  making  985.  Also 
give  the  sum  of  50  sicca  rupees  for  buying 
papers  or  other  to  each  manager  of  the  charity, 
making  in  all  this  1,185,  adding  65  rapees  more 
to  be  divided  between  three  pliuies  for  a  servant 
clearing  the  place ;  makmg  for  all,  1,200  sicca 
ropees." 

By  the  24th  article,  the  testator  ^ave 
and  bequeathed  the  sum  of  2,00,000  eicoa 
rupees  to  the  town  of  Oaloutta, — 

"  for  to  be  put  at  interest  in  Government  pi^>er 
or  the  most  secure  mode  possible ;  this  principal 
and  interest  to  be  put  under  the  protection  of 
Government  or  the  Supreme  Court,  that  they 
may  devise  an  institution  the  most  necessazy 
for  the  public  good  of  the  town  of  Calcutta,  or 
establishing  a  school  for  to  educate  a  certain 
number  of  children  of  any  sex,  to  a  certain  age, 
and  to  have  them  put  'prentice  to  some  pro- 
fession, when  at  the  conclusion  of  their  school, 
and  to  have  them  married  when  at  age ;  and  I 
also  wishes  that  every  year  premium  of  few 
rapees,  or  other  thing,  and  a  medal  be  given  as 
to  the  most  deserving  or  virtuous  boy  or  girl,  or 
both,  to  such  that  have  come  out  of  that  school, 
or  that  are  still  in  it,  and  this  to  be  done  on  the 
same  day  in  the  month  as  I  died;  that  day 
those  that  are  to  be  married  are  to  be  married 
and  to  have  a  sermon  preached  at  the  church  to 
the  boy  and  girl  of  the  school,  afterward  a 
public  dinner  for  the  whole,  and  a  toast  to  be 
drink'd  in  memorandum  of  the  fondator.  This 
institution  is  to  bear  the  title  of  La  Mar- 
tini&re,  and  to  have  an  inscription,  either  on 
stones  or  marble,  in  large  character,  to  be  fixed 
on  any  part  of  the  school ;  on  it  wrote, '  Listi- 
tnted  by  Major-General  Martin,  borne  the  •  .  . 
of  January  1785,  at  Lyons,  who  died  the  day, 
month,  and  year,  mentioning  the  day,  month, 
and  year,  and  buried  at  .  .  .  mentioning  tiie 
place.' 

"And  as  I  am  little  able  to  make  any 
arrangement  for  such  an  institution,  I  am  in  hope 
Government  or  the  Supreme  Court  will  devise 
the  best  institution  fat  the  pnblie  good,  and  to 
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have  it,  as  I  said  above  mentioned,  the  name  of 
the  institntor.  After  every  article  of  my  or  this 
will  and  testament  is  or  are  fully  settled  and 
every  articles  provided  and  paid  for  the  several 
pension  or  other  gift,  donation,  institution, 
and  other,  any  sum  remaining  may  bo  made 
to  serve — first,  buy  or  build  a  house  for  the 
institution,  as  that  it  may  be  made  permanent 
and  perpetual  by  securing  the  interest  by 
Government  paper  either  in  ludia  or  Europe, 
that  the  interest  annually  may  support  the 
institution  :  for  this  reason  I  give  and  be- 
queath 1,50,000  sicca  rupees  more,  according  to 
the  proportion  that  may  remain  after  eveiy 
articles  of  this  testament  is  fulfilled,  then  this 
sum  to  be  added  for  the  permanency  of  that 
institution,  making  the  sum  of  8,50,000  sicca 
rupees." 

In  the  25th  article  the  testator  gaye 
and  bequeathed  2,00,000  sicca  rnpees  to 
be  deposited  in  the  most  secure  interest 
fund  in  the  town  of  Lyons  in  France, 
and  the  magistrates  of  that  town  to 
have  it  managed  under  their  protec- 
tion and  control  for  the  foundation  of 
an  institution  to  bear  the  name  of  Mar- 
tini^re;  and  in  case  the  2,00,000  sicca 
rupees  were  not  sufiScient  for  a  proper 
interest  to  support  the  institution  and 
buying  or  building  the  house  therein 
-directed,  he  gave  and  bequeathed  an  addi- 
tional sum  of  50,000  sicca  rupees  making 
2,50,000  sicca  rupees ;  and  he  also  gave  and 
bequeathed  the  sum  of  4,000  sicca  rupees 
to  oe  paid  to  the  magistrates  of  the  town 
of  Lyons  to  liberate  from  prison  so  many 
prisoners  for  small  debts  as  it  would 
extend  to. 

The  26th  article  contained  a  direction 
that  if  the  pensions  to  his  legatees  should 
not  be  regularly  paid,  the  sums  allowed  for 
daily  distribution  in  charity  should  be 
stopped  and  applied  for  that^  purpose  ; 
and  a  request  that  the  magistrates  of 
Calcutta,  or  other  place,  or  the  prince  or 
governor,  would  remove  anv  of  his  exe- 
cutors or  trustees  that  should  misbehave 
themselves. 

The  27th  article  was  in  these  terms : — 

<*  My  house  at  Calcutta,  formerly  the  Bengal 
Bank,  the  one  at  Champaul  Gauc,  the  one 
formerly  the  Manege,  the  one  at  Intally,  are 
not  to  be  sold  but  kept  for  the  estate ;  also  my 
house  at  Chandemagorc  is  not  to  be  sold.  My 
estate  of  Kuzuphgur,  or  Martinghnr,  is  to  be 
kept.  And  I  desire,  and  it  is  my  Irishes,  if  it 
is  to  be  put  under  the  management  of  Mr. 
Joseph  Quierose,  as  also  the  farm  I  rent  from 
AlmessaUy  Kaun  in  the  Corra  districts,  with 
also  the  farm  I  rent  from  Bisenaut  Gattumpour 
Magoor  Nagur  Fanum,  &c.,  these  farm  are  to 
be  continued  farming,  and  indigo  to  be  made 
on  them,  following  the  same  mode  and  rule  I 
have  adopted  as  to  have  the  indigo  made  cheap 
and  good,  and  by  that  mode  very  feinfitable. 
And  as  to  facilitate  Mr.  Joseph  Quierose,  he 


is  to  have  a  third  share  of  the  benefit  accru- 
ing from  the  neat  produce  from  Europe  to  Ben- 
gfld  from  that  indigo." 

It  then  proceeds  to  give  more  specific 
directions  as  to  the  carrying  on  the 
plantation  of  indigo;  and  the  testator 
then  says : — 

"My  house  at  Luckperra,  or  Constantia 
House,  is  never  to  be  sold,  as  it  is  to  serve  as 
a  monument  or  tomb  for  to  deposit  my  body 
in ;  and  the  house  is  to  ser%'e  as  a  college,  or 
for  educating  children  and  men  for  to  learn 
them  the  English  language  and  religion,  those 
that  should  wishes  to  be  made  Christian.  At  or 
by  that  house,  the  charity,  as  mentioning  in 
article  23rd  is  to  made,  and  there  to  be  distri- 
buted the  gnin,  flour,  or  cash  to  the  poors,  and 
the  inscription  is  to  be  fixed  on  the  wall  of  the 
house  to  some  place  where  the .  poors  are  to 
assemble  and  receive  the  charity.  The  same 
sort  of  ceremony  is  to  be  made,  and  inscription 
wrote,  in  memory  of  the  institator,  as  said  in  the 
articles  23rd.  A  large  sum  or  establishment 
will  be  made  and  wrote  in  this  will  and  testa- 
ment to  keep  the  monument  in  good  order ;  and 
a  proper  quantity  of  peoples  of  every  denomi- 
nation for  educating  children  and  learning 
English." 

The  28th  article  was  in  these  teions  :— 

"I  give  and  bequeath  the  sum  of  5,000 
sicca  rupees  to  be  paid  annually  to  the  magis- 
trate or  Supreme  Court  of  Calcutta,  or  to 
Government.  This  sum  is  to  serve  to  pay  the 
debt  of  some  poor  honest  debtor  detained  in  jail 
for  small  sum,  and  to  pay  as  many  small  debt, 
and  liberate  as  many  debtor  as  tae  sum  can 
extend.  This  liberation  is  to  be  made  the  day 
month  I  died  as  a  commemoration  of  the  donor ; 
and,  as  being  a  soldier,  I  would  wished  to  prefer 
liberating  any  poor  officers  or  other  military 
men  detained  for  small  debt  preferable  to  any 
other.  And  I  also  give  and  bequeath  the  sum 
of  1,000  sicca  rupees,  to  be  paid  yearly,  and  to 
make  a  distribution  of  it  to  the  poor  prisoners 
remaining  in  jail  on  the  same  day  as  the  one 
mentionea  above,  both  sums  niaking  6,000 
rupees  every  year." 

In  the  29th  article  the  testator  gave 
several  small  bequests. 

In  the  30th  article  the  testator  directed 
that  his  body  should  be  embalmed  and 
deposited  in  a  coffin  of  8i8so(a)  wood  in 
the  cave  of  his  house  at  Constantia,  which 
was  not  to  be  sold ;  and  it  also  contained 
very  specific  directions  for  the  care  of  his 
house,  for  the  pension  of  his  servants  who 
were  to  keep  it,  for  the  privileges  of  the 
two  women  Boulone  and  8aMy  if  they 
should  choose  to  live  there,  and  a  pro- 
vision of  4,000  rupees  for  their  tombs  if 
they  should  choose  to  be  buried  there. 


(a)  Hind.,  sisii ;  Arab.,  sasam^the  tree  Dal- 
bergia  sissoo,  Koxb.      (N.O.  Ze^umiiiosa.)— 
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The  3l8t  article  contained  directions  for 
the  bnilding  of  Constantia  HooBe,  if  it 
shonld  not  be  finished  at  his  death. 

The  d2nd  article  commences  : — 

*<  For  to  keep  Lackparra  Hoase,  or  Constantia 
HoDse,  as  a  college  for  instructing  young  men 
in  the  English  language,  and  taking  care  of  my 
tomb,  which  house  iras  properly  my  reason  for 
having  built  it,  wanting  at  first  to  make  it  for 
my  tomb  or  monument,  and  a  house  for  a  school 
or  college  for  learning  young  men  the  English 
language  and  Christian  religion  if  they  find 
themselves  inclined ;  but  as  now  the  house  is  of 
such  an  extensive  plan,  it  may  serve  after  my 
death  to  lodge,  for  a  certain  numbers  of  day, 
stran^rs  coming  to  Lucknow,  but  never  to 
remain  in  it  above  two  month,  as  to  give  room 
to  other  comer,  and  not  to  be  the  permanent  resi- 
dence of  anyone,  only  to  be  temporarily  and  for 
few  days  ;  on  this  I  am  in  hope,  if  the  gentle- 
men does  not  mind  the  requisition  of  the 
Derogah(a)  Matchow,  or  his  substitute,  that 
they  will  be  made  to  quit  the  place  by  the 
superior  power  of  the  country,  whom  I  request 
will  take  under  its  protection  that  establish- 
ment and  protect  and  support  the  dcrogah  in 
the  management  of  it." 

It  then  proceeds  to  give  specific  direc- 
tions as  to  the  establishment  to  be  kept 
np  at  Constantia  Honse,  the  management 
of  his  farms  bj  Mr.  Joseph  QuieroBe,  or 
by  an  European  superintendent,  if  Mr. 
Quierose  shonld  refnse  the  tmst,  and  the 
remittance  of  the  produce  to  Europe. 

In  the  3drd  article  the  testator  proceeds 
thus : — 

**  I  nominate  by  this  my  will  and  testament 
Messrs.  Joseph  Quierose,  the  house  of  Messrs. 
Barber,  Palmer,  Messrs.  Jacques  Mazimin 
Dererinne  and  Sons,  the  house  of  Messrs. 
Hamilton  and  Aberdeen,  and  to  communicate 
in  Europe  to  my  nephew  or  relation,  for  my 
executors,  administrators,  assigns,  or  trustees ; 
and  I  request  that  they  will  be  strict  in  having 
ereiy  articles  of  this  will  and  testament,  to  be 
strictly  and  regularly  executed,  and  to  have 
copy  made  for  each  executors,  administrators, 
&c.,  and  one  to  be  deposited  in  the  Supreme 
Court,  to  which  I  recommend  my  executors, 
administrators,  assigns,  or  trustees,  to  put  this 
said  will  and  testament  under  theirs  protection, 
or  under  the  protection  of  the  Government  if 
necessary;  lodging  or  disposing  all  my  ready 
cash  and  papers,  money,  and  other  valuable 
property  in  the  Honourable  Company's  treasure 
for  better  security,  placing  all  the  several  sum 
mentioned  in  this  said  will  at  interest  in  the 
Honourable  Company's  fund,  or  by  buying  the 
interest  paper,  as  being  the  most  secure  funds ; 
or  if  ever  the  Honourable  Company  do  not 
receive  any  cash  at  interest,  then  to  have  it 

(a)  **  In  India  under  the  British  police  system 
from  1793  to  1862  the  darogha  was  a  local 
chief  of  police  or  head  constable." — Hobson 
JobMM.  In  this  case  Matchow  was  a  head 
servant  of  the  testator,  and  under  the  will  was 
to  be  the  head  guardian  of  Constantia  Honse. , 


placed  in  the  English  fund  bearing  interest ;  in 
short,  to  take  all  the  best  measure  for  securing 
the  property  of  my  estate  that  several  pensions, 
g^fts,  establishment,  and  other  may  be  regularly 
paid.  My  brother,  Louis  Martin,  is  to  be  joined 
as  one  of  my  executors,  administrators,  assigns, 
or  trusty ;  and  in  his  default,  to  nominate  my 
nephew,  son  of  Pierre  Martin,  as  any  others  in 
succession,  as  to  have  one  of  my  relation  joined 
in  the  execution  of  my  will  and  testament.  And 
I  request  Mr.  Joseph  Quierose  to  translate  the 
said  will,  and  send  one  to  my  relation  in  French, 
and  one  to  Messrs.  Deverinne.  I  have  tied  with 
a  green  ribbon  an  abstract  of  articles,  or  list  No. 
1 .  A  of  the  sums  to  be  paid  as  pension,  monthly 
and  annually,  and  the  several  sum  for  establish- 
ment and  others.  This  list  No.  1.  A  is  already 
mentioned  in  this  will  at  article  1st,  and  at  article 
17th.  I  have  also  tied  to  this  will  an  abstract 
ledger  for  the  year  . . . ,  by  which  it  will  appear 
that  I  am  worth  thirty-three  hundred  thousand 
six  hundred  and  eighty  thousand  sicca  rupees. 
All  my  account  will  be  found  in  my  offices,  as 
per  list  with  Mr.  The  ledger  will  show 

what  due  to  me,  and  what  owing,  and  all  other 
property  in  India  and  in  Europe ;  and  I  request 
my  same  agent  in  England  to  be  continued  em- 
ployed, Messrs.  William  Thomas  Kaickes  and 
Co.  and  Messrs.  William  Paxton  and  Co.  After 
all  accounts  being  settled,  and  sum  insured  for 
the  interest  for  the  payment  of  the  several 
monthly  pension,  and  the  several  payment  of 
gift,  and  others,  as  also  the  several  establish- 
ment, if  a  surplus  above  100,000/.  sterling,  or 
about  ten  lacks  of  sicca  rupees,  remaining  of  my 
estate,  that  abore  surplus  of  ten  lacks  of  sicca 
rupees,  is  to  be  divided  in  such  a  manner,  as  to 
increase  the  several  establishment  of  Calcutta. 
at  Lyons,  and  Lucknow,  as  that  they  may  be 
permanent,  and  exist  for  ever.  Besides  the 
sum  allowed  for  finishing  all  the  building  and 
other  of  Constantia  House,  which  I  suppose 
may  amount  to  2,00,000  sicca  rupees,  I  also 
give  and  bequeath  the  sum  of  1,00,000  sicca 
rupees  for  the  support  of  the  college  and  other 
school,  to  be  regulated  as  the  Calcutta  estab- 
liehment  as  per  articles  24;  as  also,  as  the 
establishment  at  Lyon,  articles  25 ;  the  gift  for 
the  poor  of  Lucknow  to  conducted  as  mentioned 
in  articles  23.  I  also  give  and  bequeath  the 
sum  of  4,000  rupees,  to  be  paid  annually  for  to 
liberate  as  many  prisoner  for  debt  at  Lucknow 
as  it  maj  extend  :  and  if  none,  then  that  sum  is 
to  remain  to  the  estate.  Any  sum  remaining  is 
to  be  placed  at  interest  for  to  accomulate  and 
improve  the  several  establishment  and  concern 
of  indigo." 

The  34th  article  contained  several  spe* 
cific  bequests  of  jewellery  and  monming 
rings  to  his  women  and  executors,  and 
contained  a  provision  for  the  payment  to 
his  executors,  administrator,  &c.  of  the 
usual  commissions,  or  as  the  Supreme 
Court  should  think  necessary  for  their 
trouble. 

This  will,  together  with  the  abstract 
No.  1.  A,  and  the  schedules  of  accounts  or 
balances  extracted  from  the  testator's 
ledgers  for  the  years  1795,  96,  97,  98  to 
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Ist  May  1799  were  duly  proved  by  Oavin 
Hamilton,  Alexander  Aberdeen,  John  Caul- 
field,  Joseph  Quierose,  John  Palmer,  and 
Jean  Deverinne,  in  the  Supreme  Court  at 
Calcutta,  in  the  year  1800.  The  will,  ab- 
stract, and  schedules  were  also  proved  in 
the  Prerogative  Court  of  the  Archbishop 
of  Canterbury  by  the  same  executors,  witn 
the  exception  of  Cktvin  Hamilton  and  Jean 
Deverinne,  on  the  18th  of  July  1803 ;  by 
Louis  Martin,  the  testator's  half  brother, 
on  the  5th  of  April  1802  ;  and  on  the  death 
of  Louis  Martin  by  the  appellant,  ChriS' 
tophe  Martin,  his  eldest  son,  on  the  13th 
of  August  1817,  he  being  substituted  under 
the  power  given  to  Louis  Martin  for  that 
purpose  by  the  33rd  article  of  the  will. 

For  the  purpose  of  having  the  several 
charities  mentioned  by  the  testator  estab- 
lished, and  for  carrying  into  execution  the 
trusts  of  his  will,  four  suits  were  instituted 
in  the  Supreme  Court  of  Judicature  at 
Fort  William  in  Bengal. 

The  first  was  an  information  and  bill 
filed  on  the  20th  June  1816  by  Edward 
Stretell,  Esq.,  the  then  Advocate  Q-eneral 
for  the  East  India  Company,  at  the  rela- 
tion of  John  MaHin  WicJcins  against 
PaJmer  and  Deverinne,  two  of  the  execu- 
tors, for  an  account  of  the  personal  estate 
of  the  testator,  and  for  the  purpose  of 
carrying  into  efPect  the  direction  contained 
in  the  24th  article  of  his  will  for  the 
establishment  of  the  charitable  institution 
in  the  town  of  Calcutta. 

The  defendants  having  filed  their  an- 
swers (a)  to  this  information,  the  cause 
came  on  to  be  heard  on  the  2nd  November 
1816,  when  the  Supreme  Court  established 
the  charitable  bequests  to  the  town  of 
Calcutta,  and  directed  the  sum  of  two  lacs 
of  sicca  rupees,  confessed  to  be  in  the 
hands  of  Palmer,  to  be  paid  into  Court, 
and  applied  in  establishing  that  charity, 
and  ordered  the  Master  of  the  Supreme 
Court  to  approve  of  a  proper  scheme  to 
effectuate  such  charitable  purpose,  and 
the  Master  was  to  take  the  usual  accounts 
of  the  personal  estate  of  the  testator,  and 
of  his  debts,  legacies,  and  funeral  expenses, 
and  the  Supreme  Court  directed  a  com- 
mission to  issue  to  receive  the  claims  of 
the  legatees  in  Great  Britain,  Ireland,  and 
France,  and  ordered  the  costs  of  the  suit 
to  be  taxed  and  paid  out  of  fund  in  the 
hands  of  the  executor  John  Palmer. 

The  second  suit  was  instituted  on  the 
26th(5)  August  1818,  in  the  same  court,  in 
the  name  of  Adam  Peter  Eusta^he  Godinot, 


(a)  *'  An  answer  was  pat  in  on  the  22Dd  July 
1816  which  admitted  assets,  and  generally  the 
statements  in  the  information." — Judgment  of 
Byan,  C.J.>  in  the  Martin  case,  1  Fulton, 
882. 

(6)  20th.    1  Fulton,  288. 


mayor  of  Lyons,  acting  in  behalf  for,  and 
in  the  name  of,  the  community  of  the  cify 
of  Lyons,  against  PcUmer  and  Deverinne, 
the  executors  of  Claude  Martin,  -jptrskjiag 
that  he  might,  on  behidf  of  the  city,  be 
at  liberty  to  receive  the  several  legaciea 
mentioned  in  the  25th  article  of  the  tes- 
tator's will,  with  interest ;  that  a  provision 
might  be  made  to  enable  the  community 
of  the  city  or  its  magistrates,  to  receive 
4,000  rupees  per  annum,  to  be  applied  aa 
directed  oy  the  testator  ;  that  his  landed 
property  not  situated  at  Calcutta  and 
Clumdemagore  might  be  declared  to  be 
personal  property ;  and  that  Palmar  and 
Deverinne  should  give  an  account  of  his 
real  and  personal  propertv ;  and  that  the 
city  of  L;^ ons  mignt  be  declared  entitled 
to  one  third  of  the  clear  residue  of  it. 

On  the  4th  August  1819,  the  defendants 
filed  their  answers,  in  which  the  accounts 
of  the  estate  were  set  out  at  great  length. 

The  third  suit  waa  instituted  on  the 
22nd  October  1818,  by  the  appellant, 
Chrisioj^he  Martin,  one  of  the  legatees 
named  m  the  will  of  General  Martin,  and 
the  son  and  executor  aotu  benefice  d'tnven- 
ta/ire{a)  of  Louis  Martin,  the  testator's  half* 
brother,  and  Maria  Desgranaee  Martin,  the 
widow,  Pierre  BaUoffett  and  Claudine  his 
wife,  the  daughter,  aadFranfois  Martin,  the 
youngest  son  of  Louis  Martin,  aU  of  whom 
claimed  beneficial  interests  under  the  wiU 
against  .Bo&eri  Spankie,  Esq.,  the  then  Ad* 
vocate  General,  and  Palmer  and  Deverinne. 
In  this  suit  the  plaintifis  insisted(&)  that 
Louis  Martin  was  entitled,  under  the  Maho- 
medan  law,  to  all  the  testator's  undisposed 
of  real  and  personal  estate ;  that  upon  his 
death  they  succeeded  to  his  right  as  his 
representatives  and  legatees:  and  they 
prayed  for  an  account  of  the  testator's  refu. 
estate  that  his  real  estates,  wheresoever 
situate  in  India,  and  not  directed  by  the  will 
to  be  kept,  might  be  sold ;  that  Palmer  and 
Deverinne  might  be  charged  with  the  loss 
arising  from  their  negligence;  and  that 
the  plaintiffs  might  be  declared  entitled 
to  all  sums  invested  for  the  payment  of  pen- 
sions and  annnities,  as  the  pensioners  and 
annuitants  might  respectively  die,  and 
that  the  principal  might  be  named  in  the 
meantime;  that  Palmer  and  Deverinne 
should  deposit  all  securities  and  title  deeds 


(a)  "  C'est  un  privilege  que  lea  lois  accordent 
ii  un  h^tier,  et  qui  consiste  k  Tadmettre  i  la 
succession  du  d^ftmt,  sans  Tobliger  aux  charges 
au-deU  de  la  valeur  des  biens  dont  cette  suc- 
cession est  compoB^e,  ponrvu  qa'il  en  ait  iait 
I'inventaire  dans  le  temps  d6termin6  par  la  loi." 
Merlin,  Repertoire,  Art.  Benefice  d'Inventaire, 
Tom.  III.,  5"«  ed.,  Bruxelles,  1825. 

(6)  See  as  to  this  bill  the  judgment  of  Byan, 
C.J.,  in  the  Martin  ease,  1  Fulton,  pp.  383 » 
284. 


661]       Mayor  of  Lyone  against  The  East  India  Company,  1886.       [662 


with  the  Aoconntant-General ;  and  that 
the  plaintiffB  might  be  declared  entitled 
to  these  legacies,  and  all  the  un^sposed 
residne  of  the  testator's  estate,  and  also  to 
a  legacy  to  his  half-brother,  Pierre  Martin, 
which  had  lapsed  by  the  death  of  Pierre 
Martin  in  the  lifetime  of  the  testator. 

The  defendants,  Palmer  and  DeverinnSf 
on  the  4th  March  1819,  filed  their 
answer  to  this  bill,(a)  in  which  they  ad- 
mitted their  receipt  of  yery  large  snms  in 
respect  of  the  testator's  personal  estate, 
and  of  the  rents  and  profits  of  his  real 
estate  in  the  provinces  in  India,  subject 
to  the  East  India  Company,  in  Calcutta, 
and  in  Chandemagore ;  bat  they  stated 
that  Joseph  Quierose  had  taken  possession 
of,  and  receiyed  the  rents  and  profits  of,  the 
testator's  real  estate  in  the  dominions  of 
the  Nabob  Vizier ;  and  that  Louis  Martin 
had  taken  possession  of  the  testator's 
personal  estate,  pablio  funds,  and  stock  of 
the  East  India  Company,  out  of  which  he 
ought  to  haye  discharged  the  legacies  to 
the  testator's  relations  in  France;  and 
that  PoZmer  had  remitted  to  England  two 
lacs  of  rupees,  amounting  to  25,833{.  6s.  Sd, 
sterling,  to  Messrs.  Paxton,  GoehereU^ 
Traill  fy  Co.,  of  London,  to  pay  the  M&jor 
of  Lyons,  and  that  a  suit  had  been  in- 
stituted luninst  Messrs.  Paatont  CochereU, 
TraiU  §f  Co.,  by  the  appellant,  Ohristophe 
Martin,  and  the  Mayor  of  Lyons,  in  the 
Court  of  Chancery  in  England,for  that  sum. 

The  fourth  suit  was  instituted  on  the 
19th  February  1819,  by  Palmer  and  Deve- 
rinne,  the  two  defendants  in  the  former 
suits,  filing  a  cross  bill  against  tho  appel- 
lants, Chnstophe  Martin,  Maria  Besgranaes 
Martin,  Pierre  BaUoJfett,  and  Clauddne  his 
wife,  and  Franfois  Martin,  in  which  they 
stated  that  Louis  Martin  had  in  the  cha- 
racter of  executor  of  Claude  Martin,  pes* 
sessed  himself  of  yarious  sums  of  stock 
and  other  property,  and  prayed  for  an 
Mcoount  in  the  usual  manner  of  the  pro- 
perty of  Claude  Martin  which  had  tnus 
come  into  the  hands  of  Louis  Martin, 

The  answers  of  the  defendants  to  this 
bill  were  taken  under  a  commission,  and 
were  not  filed  until  about  the  24th  July 
1823.(6)    That  of  the  appellants,  Christophe 


(a)  See  judgment  of  Ryan,  C.J.,  in  the 
Martin  case,  1  Fulton,  pp.  284,  285. 

(6)  '^On  the  7th  July  1823  a  commission, 
which  had  issued  in  Aagnst  1820,  was  retaroed 
with  the  examination  of  witnesses  in  France,  on 
the  claims  of  the  city  of  Lyons,  and  also  of 
Christophe  Martin  and  his  co-complainants 
together  with  the  answers  of  Christophe  Martin 
and  his  co-defendants  to  the  cross  bill  filed  by 
the  executors.  These  returns  showed  the 
French  law  relating  to  public  charities,  the  con- 
stitution of  the  city  of  Lyons,  and  who  were 
the  next-of-kin  of  the  testator,  Claude  Martin, 
and  Christophe  Martm,  and  the  other  defend- 


Martin,  Maria  Desgranges  Martin,  and 
Franfoi^  Martin,  admitted  that  Louis 
Martin  had  obtained  letters  of  adminis- 
tration to  Claude  Martin ;  and  Christophe 
Martin  stated  that  it  appeared  from  Louis 
MarHn*s  accounts  that  he  had  possessed 
himself  of  stock  belonging  to  the  tes- 
tator, Claude  Martin,  to  the  amount  of 
46,707/.  9s.  bd.  sterling,  or  thereabouts, 
with  which  it  appeared  that  he  had  paid  all 
the  testator's  legacies  to  his  relations  in 
France,  except  one  to  Pierre  Martin,  who 
died  in  the  testator's  lifetime  (these  lega- 
cies amounted  to  185,000  rupees,  or  about 
23,1252.  sterling ;  no  account  was  given  as 
to  the  application  of  the  remainder) ;  but 
they  denied  that  they  had  possessed  them- 
selves of  any  part  of  the  property  of 
CloMde  Martin  or  Louis  Martin,  because 
the  succession  of  Louis  had  by  the  laws  of 
France,  been  accepted  sous  henSfice  d^in* 
ventaire;  and  they  submitted  that  what 
was  due  from  the  estate  of  Louis  to  that  of 
Claude  Martin,  ought  to  be  paid  into  the 
hands  of  Claude's  executors  in  Europe,  but 
they  stated  that  such  account  was  the 
subject  of  a  suit  at  that  time  in  the 
French  tribunals. 

The  answer  of  Pierre  BaUoffett  and 
Claudine  his  wife  was  to  a  similar  effect, 
except  that  they  admitted  having  received 
40,000  francs  from  Louis  Martin  on  ac- 
count of  the  legacy  left  to  Claudine  by  the 
testator,  Claude  martin. 

On  the  16th  of  August  1819,  by  an  order 
of  the  Supreme  Court,  the  three  first-men- 
tioned causes  of  The  Advocate  General  v. 
Palmer,  The  Mayor  of  Lyons  v.  Palmer,  and 
Martin  v.  The  Advoeale  General  were  conso- 
lidated, and  an  account  directed  of  the  rent 
andprofits  of  the  testator's  real  estates  out 
of  Cfalcutta,  come  to  the  defendant's  pos- 
session ;  that  the  plaintifiTs  in  the  two  latter 
suits  should  be  parties  to  the  account  then 
taking  in  the  Master's  office  in  the  suit  of 
The  Advocate  General  v.  Palmer,  and  be 
bound  by  it ;  that  the  Master  should  make 
one  report  in  the  three  causes ;  and  that 
20^000  runecs  should  be  paid  out  of  the 
assets  in  tne  hands  of  the  executors  to  the 
agent  of  the  Mayor  of  Lyons  on  account 
of  the  legacy  mentioned  in  the  25th  clause 
of  the  will  for  the  liberation  of  prisoners 
at  Lyons. 

On  the  25th  November  1822  the 
Master  made  his  report  in  the  three  con- 


ants  in  the  cross  suit,  admitted  in  their  answers 
that  Louis  Martin,  as  executor  of  Claude 
Martin,  had  possessed  himself  of  45,707/. 
sterling,  English,  out  of  which  he  had  paid  the 
specific  legacies  due  to  the  family  and  relations 
in  France,  pursuant  to  decrees  obtained  in  the 
courts  there;  they  could  give  no  account  of 
what  had  been  done  with  the  remainder.'' — Judg- 
ment of  Byan,  C.  J.,  in  the  Martin  case,  1  Ful- 
ton, pp.  288,  889. 
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solidated  suits,  whcrebj  ho  found  that 
the  personal  estate  of  the  testator  and  the 
rents  and  profits  of  his  real  estate  as 
well  ont  of  as  in  Calcutta,  and  come  to 
the  hands  of  Pcdmer  and  Deverinne,  after 
giving  credit  for  disbursements  and  allow- 
ances, amounted,  on  the  31st  October 
then  last,  to  28,55,963.5.4  sicca  rupees,(a) 
the  particulars  of  which  he  therein  set 
forth;  and  after  stating  that  the  usual 
adyertisements  for  creditors  and  legatees 
had  been  made,  but  that  no  creditor  or 
legatee  had  come  in,  the  usual  claims 
under  the  25th  article  of  the  testator's  will 
haying  been  satisfied  under  the  commission 
of  11th  December  1816,  and  that  the  sum 
of  25,8332.  6s,  Sd,  was  admitted  to  have 
been  paid  by  Palmer  on  account  of  such 
claims,  he  set  forth  who  were  the  several 
persons  next-of-kin  of  the  testator  at  the 
time  of  his  decease. 

This  report  was  confirmed  without  oppo- 
sition on  the  29th  November  1822. 

On  the  2nd  December  1822  a  decree  on 
ftirther  directions  was  made  by  the  Su- 
preme Court,  by  which  it  .declared  that 
Palmer  and  DeverinnehsA  fully  accounted, 
and  ordered  them  to  pay  in  the  balance  in 
their  hands,  and  that  thereupon  they 
should  be  absolutely  discharged  and  ex- 
onerated from  the  trusts  and  executorship 
of  General  Claude  Martinis  will,  and  that 
the  Accountant  General  should  be  ap- 
pointed receiver  of  his  real  estate;  and 
ihen,  after  directing  some  inquiries  as  to 
a  supposed  indemnity  bond  from  Palmer, 
whicli  on  inquiry  was  found  never  to  have 
been  given,  and  declaring  the  interest 
payable  on  the  2,00,000  rupees  bequeathed 
to  the  town  of  Calcutta,  it  directed  an  in- 
quiry whether  the  estate  of  the  testator  was 
adequate  and  sufficient  to  pay  the  addi- 
tional bequest  of  1,50,000  rupees  given  by 
the  24th  article  of  it  to  the  town  of  Cal- 
cutta, after  providing  for  every  other  arti- 
cle of  it,  and  for  the  pajment  of  the  annual 
pensions,  gifts,  and  institutions  therein 
mentioned  ;  and  if  so  it  declared  the  town 
of  Calcutta  entitled  to  the  additional  sum, 
with  interest  from  the  time  the  assets 
should  be  found  sufficient  for  such  pay- 
ments. It  then  proceeded  to  establish  in 
a  similar  manner  the  bequest  to  the  city 
of  Lyons,  and  to  direct  payment  with  inte- 


rest, credit  being  given  for  so  much  as  had 
been  already  paid,  and  an  inquiry  what 
principal  sum  would  be  sufficient  to  raise 
4,000  sicca  rupees  annually  for  the  libera- 

(a)  In  Fulton'fl  report  of  the  Martin  case,  p. 
286,  the  total  sum  is  stated  at  21,55,963  Ks.,  of 
which  3,489  Bs.  were  rents  and  profits  of  real 
estate  out  of  Calcutta,  and  8,60,415  Rs.  of  the 
real  estate  situate  in  Calcutta,  including  the 
price  of  a  house  sold,  which  was  situate  near 
Chandpaul  ghat. 


tion  of  prisoners  detained  at  Lyons  for 
small  debts,  and  the  rates  of  interest 
borne  by  the  Government  securities  in 
which  the  funds  of  the  testator  had  been 
invested  since  they  came  into  the  bands 
of  Palmer;  and  the  Accountant  Goneral 
was  to  pay  and  allow  interest  on  the 
bequests  to  Calcutta  and  Lyons  accor- 
ingly;  &nd  the  Master  was  to  inquire 
and  set  apart  a  certain  sum  for  the 
payment  of  the  testator's  annual  and 
monthly  pensions  and  4,000  rupees  for 
Boulone  and  8dUy*8  tombs,  aa  directed  by 
the  30th  article  of  the  will,  and  to  inquire 
what  sums  had  already  been  exnended,  and 
what  would  be  sufficient  for  keeping  up 
the  establishment  at  Constantia  House, 
and  for  the  repairs  of  the  testator's, 
Boulone's  and  SMye,  tombs,  and  that 
such  sums  should  be  set  apart,  together 
with  that  necessary  for  the  payment  of 
the  pensions  in  the  first  instance.  The 
Master  was  also  to  ascertain  whether  the 
foundation  and  establishment  of  the  col- 
lege by  the  38rd  clause  of  the  will  directed 
to  be  attached  to  the  foundation  of  the 
house,  and  the  bequest  of  4,000  sicca  rupees 
per  annum  for  the  liberation  of  prisoners 
for  debt  at  Lucknow  could,  with  reference 
to  the  intentions  of  the  testator  and  the 
sanction  and  disposition  of  the  Government 
of  Lucknow,  be  carried  into  effect,  and  in 
what  manner,  and  if  it  could,  he  was  to 
allow  interest  on  1,00,000  sicca  rupeeB, 
beaueathed  for  the  establishment  of  the 
college,  from  the  30th  September  1801  (a) ; 
and  he  was  to  inquro  the  amount  of  the 
principal  which  would  produce  4,000  ra- 
pees  annually  in  the  same  wajr  as  for  the 
sum  bequeathed  for  the  prisoners  at 
Lyons ;  and  what  sums  of  money  had  been 
paid  to,  or  received  bv,  Louis  Jfoffin,  or 
by  any  person  on  his  behalf,  or  his  repre- 
sentatives, and  how  the  same  and  every 
part  thereof  had  been  applied  and  disposed 
of;  and  also  who  were  the  five  poorest 
relations  and  nearest  of  kin  of  the  testator, 
and  the  Accountant  General  was  to  set 
apart  20,000  rupees  (fc)  wiih  interest  for 
them,  according  to  the  20th  article  of  the 
will ;  and  the  Master  was  further  to  inquire 
whether  the  will  was  duly  executed  and 
attested  according  to  the  Statute  of  Frauds, 
so  as  to  pass  real  estate  in  Calcutta ;  audit 
declared  the  proceeds  of  a  house  (c)  mort- 
gaged to  the  testator,  and  sold  since 
his  death,  to  be  personal  estate(cl);  and 
that  the  real  estate  of  the  testator 
situate  in  Calcutta  was  of  the  nature  of 
freehold  estate,  and  that  the  heir-at-law 

(a)  Till  it  be  paid.     1  Fulton,  287. 

(6)  Sicca.     1  Fulton,  288. 

(c)  At  Chandpaul  ghaut.     1  Fulton,  888. 

((/)  "  And  that  the  rents  and  profits  and  pur- 
chase money  thereof  are  part  of  the  assets."-^ 
1  Fulton,  288. 
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of  the  testator,  according  to  the  law  of 
England,  was  entitled  thereto,  and  to  the 
rents  and  profits  thereof,  if  l^e  will  was 
noc  duly  executed ;  and  the  Master  was  to 
inonire  who  was  the  testator's  heir-at-law 
ana  next-of-kin,  according  to  the  English 
and  Mahomedan  laws,  and  what  was  the 
domicile  of  the  testator  in  his  lifetime  and 
at  the  time  of  his  death,  and  whether,  by 
the  laws  and  usages  obtaining  at  Lnck- 
now,  the  inheritance  and  snccession  of 
deceased  persons,  being  European  Chris- 
tians, were  regnlated  by  the  Mahomedan 
law,  or  by  the  law  of  the  place  or  country  of 
their  birth,  or  by  what  other  law  or  nsage ; 
and  whether  there  would  be  tinj  residue 
of  the  testator's  estate,  and  directions  were 
given  for  taxing  the  costs  of  all  parties. 

In  October  1828  the  Master  made  a 
separate  report  as  to  the  payment  of  the 
pensions  to  the  different  legatees  then 
liYing.(a) 

On  the  3rd  of  February  1830  the  Master 
made  his  general  report,  b^  which,  after 
stating  the  rate  of  interest  m  the  Govern- 
ment securities  during  the  periods  directed 
by  the  decree,  found  that  3,11,800  sicca  ru- 
pees were  sufficient  for  the  payment  of  the 
legatees  and  annuitants  then  living ;  that 
the  bequest  of  the  sum  of  4,000  sicca  rupees 
for  the  liberation  of  the  prisoners  at  Luck- 
now  could  not  be  carried  into  effect ;  that 
the  will  was  signed,  sealed,  and  delivered 


(a)  On  the  26th  October  1826  the  Master  re- 
port^ a  scheme  for  the  Calcutta  charity,  which, 
CD  the  7th  March  1827,  was  sent  back  to  the 
Master. 

On  the  23rd  June  1828  the  Master  reported 
that  the  estate  was  competent  to  pay  the  addi- 
tional bequests  of  1 ,50,000  rupees  to  ^e  town  of 
Calcutta,  and  as  to  the  rate  of  interest  to  be 
allowed.  And  that  a  piece  of  ground  had  been 
bought  for  the  purposes  of  the  charity  and 
▼ested  in  a  trustee,  and  a  schedule  was  an- 
nezed-ssontaining  a  scheme  for  the  establish- 
ment of  it.  This  report  was  subsequently  con- 
firmed. 

On  the  11th  October  1828  the  Master  reported 
that  3,36,000  rupees  would  he  a  sufficient  sum 
to  set  apart  for  payment  of  the  pensions. 

On  the  12th  March  1829  it  was  ordered  that 
there  should  be  a  change  of  trustees  of  the  land 
purchased  for  the  purposes  of  the  Calcutta 
charity,  and  that  they  should  advertise  for  plans 
and  estimates  for  a  building. 

On  the  9th  July  1829  and  27th  March  1830 
triplicates  of  the  same  report  were  filed,  in 
which  the  Master  reported  that  a  sum  of  S,  1 1,300 
rupees  was  a  proper  sum  to  be  set  apart  for  the 
pensions. 

On  the  4th  February  1830  a  general  report 
was  made  by  the  Master,  which,  on  Ist  March 
1830,  was  sent  back  wiUi  directions  that  the 
Master  should  report  separately  as  to  the  sum 
to  he  set  apart  for  pensions,  &c. — 1  Fulton,  289, 
S90. 


as  his  will  by  tbe  testator,  in  the  presence 
of  three  witnesses ;  that  he  had  annexed  a 
pedigree,  showing  that  Marie  Beagrangee 
Martin,  ChrUtophe  Dwrand,  Fleurie  liar- 
tin,  Charles  Xavier  Marie  Martin,  and 
Catherine  Charlotte  Martin  Were  the  next- 
of-kin  and  personal  representatives,  by  the 
law  of  England,  of  the  testator,  and  that 
b^  the  Manomedan  law,  which  makes  no 
distinction  between  heirs  and  next-of-kin, 
the  property  of  the  testator  would  be  di- 
vided as  therein  mentioned;  that  at  the 
time  of  his  death  the  testator  was  domi- 
ciled at  Lucknow ;  that  68,698  sicca  ru- 
pees would  be  a  proper  sum  for  rehiring 
the  establishment  at  Oonstantia  House, 
and  that  2,01,000  sicca  rupees  wonld  be 
sufficient  for  keeping  up  the  establishment 
and  providing  for  the  repairs  of  the  build- 
ings and  tombs  there ;  and  that  there  was 
not  before  him  sufficient  evidence  to  de- 
cide whether  the  foundation  and  establish- 
ment ofthe  college  directed  to  be  attached 
to  the  establishment  at  Oonstantia  House 
could,  with  reference  to  the  disposition  or 
sanction  of  the  Lucknow  Grovernment,  be 
carried  into  effect ;  but  as  no  further  evi- 
dence was  likely  to  be  obtained,  he  begffed 
to  attach  to  his  report  the  evidence  relating 
thereto. 

The  evidence  annexed  to  this  report  con- 
sisted of  a  correspondence  between  the 
officers  of  Government  and  the  Master, 
and  the  copies  of  two  letters  from  the 
Eesident  at  Lucknow  to  Government. 

{The  Besident  stated  in  his  first  letter 
to  the  Secretary  to  the  Government : — I 

*'  I  am  not  as  yet  prepared  to  hold  out  expecta- 
tions  that  the  King  of  Oude  will  consent  to  carry 
the  intentions  into  effect,  but  I  shall  endeavour 
to  impress  on  his  mind  that  his  dignity  and 
liberahty  cannot  be  injured  by  his  sanctioning  that 
which  will  so  benefit  the  rising  generation  and 
the  present  poor  ;  and  that  as,  without  his  sanc- 
tion and  indeed  warm  assistance,  General  Mar- 
tinis will  cannot  be  fulfilled,  whatever  praise 
and  respect  may  be  given  to  the  charitable 
founder,  will  in  much  greater  degree  be  re- 
flected on  His  Majesty,  who,  after  the  lapse  of 
so  long  a  period,  and  notwithstanding  the  many 
prejudices  against  the  measure,  has  from  his 
own  innate  philanthropic  feeling,  effected  the  so* 
much-wished*for  objects." 

IThe  second  letter  from  the  Eesident 
enclosed  a  copy  and  translation  of  a  letter 
just  received  from  the  King  of  Oude,  after 
several  personal  and  written  applications 
on  the  subject  to  him.] 

The  enclosed  letter  of  the  King  of  Oude 
was  dated  21st  Suffer  1244  (3rd  Sept.  1828),. 
and  addressed  to  If.  Bdclcetts,  Esq.,  Itesident 
at  Lucknow,  and  was  as  follows ; — 

**  I  have  received  your  letter  of  23  Zeehijjah 
1243,  Hij^e  (7th  July  1828),  and  official  note  of 
the  I8th  Suffer  1244,  H.  (26th  August),  on  the 
subject  of  carrying  into  effect  the  charities  of 
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the  late  General  Martin,  and  establishing  a  col- 
lege agreeably  to  his  will,  and  in  conformity  to 
the  instructions  of  the  Honourable  the  Governor 
General  in  Council. 

"  The  case  is,  that  the  prisoners  in  Lucknow 
are  in  most  instances  confined  for  theft  and 
murder;  consequently,  their  release  is  imprac- 
ticable ;  but  I  have  no  objection  to  allow  the 
establishment  of  a  college  within  the  precincts 
of  Gonstantia  House." 

Two  exceptions  were  taken  to  this  report 
on  behalf  of  the  appellant,  the  Mayor  of 
Lyons.  First,  that  tne  Master  had  found 
the  testator  domiciled  at  Lucknow,  whereas, 
as  a  military  officer  continuing  in  the  ser- 
Tice  of  the  East  India  Company,  he  had 
acquired  and  retained  the  aomicile  of  a 
British  subject ;  and  secondly,  because  he 
had  not  found  whether  the  intentions  of 
the  testator  as  to  the  college  at  Lucknow 
Gould  be  carried  into  effect. 

On  the  1st  March  1830  these  exceptions 
were  allowed  (a) ;  and  on  the  19th  July 
1830  the  Master  made  his  amended  re- 
port,(J)  by  which,  amongst  other  things,  he 
found  that  the  sum  of  2,68,500  rupees 
would  be  sujaoient  to  appropriate  for  the 
payment  of  the  superintendent  and  other 
persons  directed  by  the  testator  to  be  em- 
ployed about  Gonstantia  House;  that  he 
had  been  unable  to  ascertain  what  had 
been  receiyed  by  Louis  Martin,  but  that, 
b^  the  admission  of  the  parties,  the  lega- 
cies had  been  paid  b^  him,  of  which  a  list 
was  annexed,  amounting  to  1,85,000  rupees, 
or  about  23,1252. ;  that  there  was  no  evi- 
dence adduced  by  which  he  could  report 
who  were  the  five  poorest  relations  of  the 
testator,  or  who  was  or  were  his  heir-at- 
law,  or  heirs-at-law  by  the  English  law ; 
and  with  reference  to  the  domicile  of  the 
testator,  he  reported  that  he  was  a  French- 
man by  birth ;  and  he  also  reported  at 
considerable  length  the  circumstances  of 
his  entering  the  military  service  of  the 
East  India  Company  and  Nabob  of  Oude, 
and  of  his  residence  at  Lucknow.  And  he 
further  reported  that  the  legacies  and 
charitable  bequests,  except  the  one  to 
Pierre  Martin  which  had  lapsed,  had  been 
paid,  and  that  there  was  then  in  the  hands 
of  the  Accountant  General,  to  the  credit 
of  the  cause  17,51,153.11.10  sicca  rupees, 
from  which,  if  the  several  sums  set  out 
in  detail  to  be  appropriated  for  the  keep- 
ing up  the  establishment  and  college  at 
Gonstantia  House,  for  the  liberation  of 
prisoners  and  for  other  purposes,  in  obe- 


(a)  On  the  12th  May  1830  the  Master  re- 
ported that  63,698  rupees  would  be  a  proper 
sum  to  lay  out  for  repairing  the  house  in  Gon- 
stantia, and  2,01,000  rupees  a  proper  sum  for 
keeping  up  the  establishment  and  paying  sala- 
ries, &c.— 1  Fulton,  290. 

(6)  On  the  17th  July  1830  the  Master  made 
a  general  report<»l  Fulton,  290. 


dience  to  the  testator*B  will,  were  de- 
ducted, there  would  remain  a  residue  of 
3,48,797.9.10  rupees,  but  if  the  Gourt 
should  be  of  opinion  that  the  will  was 
duly  executed  so  as  to  pass  real  estates  at 
Galcutta,  the  further  sum  of  2,48,400  sicca 
rupees  must  be  deducted  from  the  sum 
80  as  to  leave  an  ultimate  sum  of 
1,00,397.9.10  rupees. 

This  report  was  afterwards  duly  con- 
firmed without  any  exceptions  having  been 
made  thereto. 

On  the  4th  of  November  1830,  the  three 
consolidated  causes  came  on  for  hearing 
on  further  directions,  and  were  argued  on 
that  and  several  following  days. 

The  Gourt  took  time  to  consider  its 
judgment,  which  it  delivered  on  the 
7th(a)  of  Februanr  1831.  Two  seta  of 
minutes  of  this  decree  were  afterwards 
delivered  out  by  the  registrar  of  the 
Supreme  Gourt ;  no  decree  was,  however, 
drawn  up  from  them ;  and  two  petitions 
for  a  re-hearing  were  presented,  one  bv  the 
appellant,  the  Mayor  of  Lyons,  ana  the 
other  by  the  appellants,  the  next-of-kin  to 
the  testator. 

The  three  consolidated  cauBee  were 
accordingly  re«heard,  together  with  the 
cross  cause  o£  Palmer  y,  Martin,  which  was 
heard  on  bill  and  answers  on  the  8th  and 
several  following  days  in  July  1831.  No 
judgment  was  then  pronounced,  but  the 
causes  were,  on  the  25th  of  July,  ordered 
to  stand  over,  and  a  reference  was 
directed  to  the  Master  to  inquire  and  re- 
port whether  the  (Governor  (General  in 
Gouncil  had  the  means  of  giving  effect  to 
the  charitable  intention  ana  directions  in 
the  33rd  article  of  the  said  will  mentioned, 
and  to  the  other  directions  respecting  the 
testator's  tomb  and  Gonstantia  House,  in 
case  the  Gourt  should  decree  the  funds 
which  might  be  applicable  under  the  will 
to  be  placed  at  the  aisposal  of  the  Gover- 
nor-General in  Gouncil,  or  of  any  person  or 
persons  in  Galcutta  duly  authorised  and 
appointed  by  the  Governor  General  in 
Gouncil  to  receive  the  same,  and  whether 
the  Governor  General  in  Gocmcil  was  wil- 
ling and  would  consent  to  receive  and  ap- 
point any  person  or  persons  in  Galcutta  to 
receive  the  funds,  or  the  interest  arising 
thereon,  for  the  purposes  aforesaid. 

On  the  5th  of  November  1831  the 
Master  made  his  report,  by  which  he 
found  that  the  Government  was  willing 
to  receive  and  apply  such  sum  as  the 
Gourt  might  decide  to  be  applicable  to 
the  Lucknow  bequest  of  G^nersJ  Claude 
Martin,  and  he  annexed  a  copy  of  the 
correspondence  between  the  attorney  to 
the  East  India  Gompany  and  the  secretary 
to  the  Government  to  his  report. 

(a)  8th.     1  Fulton,  290. 
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rBy  a  letter  of  the  Ohief  Secretory  of 
2na  September  1831  it  was  stated :] 


**  I  am  directed  to  state,  in  the  words  of  the 
proposed  decree  that  the  Goyerzunent  is  willing 
Co  receive  and  apply  each  sums  as  the  Court 
may  decide  to  be  applicable  to  such  purposes." 

The  report  of  the  Master  was  confirmed 
by  an  order  of  Court  on  the  29th  Novem- 
ber 1831. 

On  the  23rd  Febmary  1832  the  Conrt(a) 
made  its  decree  in  all  the  fonr  causes. 
The  principal  parts  of  this  decree,  (5) 
which  was  dLyidei  into  10  articles,  were, 
that  the  Court  found  in  the  2nd  article 
that  the  testator,  General  Martin,  was,  at 
the  time  of  his  death,  an  alien  friend,  who 
liad  acquired  an  English  domicile  during 
his  service  under  the  United  Company  and 
the  British  Grovemment  in  India,  which 
domicile  he  retained  at  the  time  of  his 
death.  In  the  3rd  article  it  found 
that  the  testator,  at  •  the  time  of  his 
death,  had  no  relations  of  the  whole 
blood,  nor  any  heir-at-law  acoordine  to 
the  English  law.  In  the  4th  artic^  it 
found  the  dififerent  persons  who  were  his 
next-of-kin,  according  to  the  law  of 
England. 

£i  the  5th  article  the  Court  declared 
that  the  will  was  duly  executed  in  the 
presence  of  three  credible  witnesses,  in 
such  manner  as  would  be  sufficient,  ac- 
cording to  the  English  law,  to  pass  real 
estates;  but  that  the  testator  having  been 
by  birth  a  subject  of  the  King  of  France, 
and  at  the  time  of  his  death  an  alien,  his 
lands  and  houses  at  Calcutta  (except  his 
interest  in  the  Cbandpaul  Ghaut  House, 
which  was  held  by  him  as  mortgagee,  and 
which  had  been  declared  to  be  personal 
estate  by  the  decree  of  the  2nd  December 
1822)  did  not  pass  by  his  will ;  and  that 
there  were  not  proper  parties  to  the  suits, 
nor  sufficient  evidence  before  the  Court 
as  to  the  lands  or  houses  or  other  im- 
movable property  situate  bejond  the 
boundaries  of  Calcutta,  but  m  places 
which  at  the  time  of  the  death  of  the 
testator  were  within  the  presidency  of 
Fort  William,  or  some  of  the  provinces 
Bubject  to  or  forming  part  of  the  presi- 
dency, to  enable  the  Court  to  determine 
whether  the  same  could  or  did  pass  by 
the  wiU;  and  as  the  Attorney  General 
was  not  resident  within  the  jurisdiction 
of  the  Court,  and  as  there  was  no  party  to 
the  suit  who  had  made  any  claim  to  the 
lands  and  houses  or  other  real  or  immo* 
Table  property  on  the  part  of  the  Crown, 
it    directed  the  receiver  to  receive  the 

(a)  Grey,  C. J.,  Franks  and  Ryan,  J.J. 

(6)  See  1  Fulton,  291.  292,  and  Joint  Ap- 
pendix to  the  App^asts  and  Respondents* 
Printed  Cases,  p.  148. 


rents  and  profits  of  the  said  immovable 
property,  both  within  Calcutta  as  out  of 
it,  in  the  presidency  of  Fort  William,  and 
to  pay  the  same  into  the  hands  of  the 
Accountant-General  of  the  East  India 
Company. 

The  decree  then  proceeded  in  the  6th 
article,  to  give  directions  chat  the  amount 
of  the  rents  and  profits  of  such  immovable 
estate,  together  with  the  accumulations 
thereon,  should  be  carried  to  a  separate 
account  to  abide  any  claim  which  might 
thereafter  be  made  on  behalf  of  the 
Crown;  and  that  the  future  rents  and 
profits  and  produce  of  sales  of  such  im- 
movable property  should  be  carried  to 
another  separate  account. 

In  the  7th  article  the  Court  declared 
that  the  intent  and  meaning  of  the 
testator  was,  that  the  nayment  of  his 
debts  and  legacies  should  first  be  made, 
and  a  sufficient  sum  set  apart  and  secured 
for  the  payment  of  the  several  pensions, 
and  for  the  completing  and  mamtaining 
of  the  several  buildings,  charitable  insti- 
tutions, and  establishments  in  the  will 
mentioned,  or  so  many  of  them  as  could 
be  lawfully  and  effectually  established  and 
maintained ;  and  for  the  payment  of  all 
salaries,  wages,  and  allowances  in  the  will 
provided  for  supervisors,  servants,  and 
other  persons  to  be  employed  in  and 
about  the  buildings,  institutions,  and 
establishments,  or  any  of  them  ;  and  that 
after  making  such  payments  and  pro- 
visions, if  it  should  be  found  that  the  sum 
remaining  would  exceed  10  lacs  of  rupees, 
the  whole  of  such  surplus  should  be 
divided  into  three  eaual  portions,  which 
should  be  respectively  appropriated  and 
applied,  as  far  as  they  could  lawfully  be 
applied,  to  the  same  charitable  institu- 
tions, establishments,  and  uses  at  Cal- 
cutta, Lyons,  and  Lucknow,  to  which 
certain  other  sums  were  bequeathed  and 
made  applicable  bv  the  preceding  pro- 
visions of  the  will,  and  if  it  should  be 
found  that  the  sum  so  remaining  as  afore- 
said, after  making  all  such  payments  and 
provisions  as  aforesaid,  should  be  less  than 
10  lacs,  then  that  it  should  be  kept  at 
interest  upon  Government  securities  until 
it  should  amount  to  the  sum  of  10  lacs  when 
the  whole  should  be  divided  and  applied  in 
the  same  way  and  for  the  same  purposes. 

In  the  8th  article  the  Court  declared 
that  the  legacy  to  Pierre  Martin  had 
lapsed ;  that  all  other  legacies  except  the 
pensions,  salaries,  and  allowances  had 
been  paid  and  satisfied ;  and  that  1,50,000 
sicca  rupees,  bequeathed  by  the  23rd 
article  of  the  will  for  the  poor  of  Cal- 
cutta,  Lucknow,  and  Chandemagore,  and 
a  further  sum  to  provide  for  the  payment 
annually  of  the  5,000  and  1,000  sicca 
mpees  directed  by  the  28th  article  of  the 
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will  to  be  paid  for  the  release  of  prisonerB 
for  debt  at  Calcutta,  had  been  paid  by 
John  Palmer  nnder  an  order  of  the  Court 
into  the  hands  of  the  Accountant  General 
of  the  Court,  in  a  cause  of  Uvedale  v. 
Fcdmer, 

In  the  9th  article  the  Court  declared 
that  3,12,090.7.8  sicca  rupees  had  been 
set  aside  for  the  payment  of  pensions  at 
Lucknow. 

Li  the  10th  article  it  declared  that  a 
fund  had  been  set  apart  for  a  charitable 
institution  at  Calcutta,  which,  on  the  31st 
Deoeniber  18tiO,  amounted  with  the  accu- 
mulations, but  after  deducting  the  pur- 
chase money  of  certain  lands  for  the 
purpose,  to  8,82,856.1.7  sicca  rupees. 

In  the  11th  article  it  declared  that  the 
2,50,000  sicca  rupees  bequeathed  for  a 
charitable  institution  at  Lyons,  together 
with  all  interest  on  it,  and  a  sum  suffi- 
cient to  satisfy  the  bequest  of  4,000  sicca 
rupees  to  be  paid  annually  for  the  libera- 
tion of  prisoners  there,  had  been  fully 
paid  and  satisfied* 

In  the  12th  article  the  Court  declared 
that  large  sums  had  been  retained  by  the 
executors,  residing  at  Lucknow,  beyond  the 
jurisdiction  of  the  Court,  for  the  purpose 
of  being  applied  in  the  making  the  tomb, 
building,  garden,  and  establishments  di- 
rected by  tne  will  of  the  testator. 

In  the  13  th  article  the  Court  declared 
that  the  form  of  Qovernment  of  Lucknow, 
and  the  circumstances  of  that  country, 
made  it  impossible  that  any  effect  should 
be  given  ib  the  bequest  of  4,000  sicca 
rupees,  directed  to  be  paid  annually  for 
the  liberation  of  prisoners  at  Lucknow,  in 
the  33rd  article  of  the  will,  and  that  such 
bequest  was  consequently  void ;  and  that 
the  Court  was  consequently  incompetent 
and  unable  by  itself  to  give  effect  to  the 
other  bequests  for  charitable  establish- 
ments ana  institutions  at  Lucknow,  which 
is  a  place  beyond  the  limits  of  the  juris- 
diction of  the  Court,  and  not  forming  any 
part  of  the  presidency  of  Fort  William  in 
Bengal ;  but  that  the  Governor  General  in 
Council  of  Fort  William  in  Bengal  had 
the  means,  and  was  able,  to  give  effect  to 
the  same,  and  that  the  same  ought  to  be 
carried  into  effect ;  and  that  it  appeared 
by  the  report  of  the  Master,  unaer  an 
order  made  in  these  causes  on  the  25th 
July  1831,  and  which  report  is  dated  the 
5th  day  of  November  1831,  that  the  Gover- 
nor General  in  Council  was  willing  to 
receive  and  apply  such  sums  as  this  Court 
might  decide  to  be  lawfully  applicable  for 
those  purposes. 

And  forasmuch  as  the  testator,  Claude  Mar- 
tin, in  and  by  the  38rd  article  of  his  said  will, 
hath  expressed  his  desire  and  intention,  that  in 
case  it  should  be  necessary,  the  protection  and 
assistance  of  the  Government  snonld  be  ob- 


tained, for  the  parpose  of  giving  effect  to  the 
said  last-mentioned  bequests  and  testamentary 
dispositions,  this  Court  doth  further  decree  and 
declare  that  if  the  whole  sum  of  2,00,000  sicca 
rupees,  bequeathed  in  the  33rd  article  of  the 
will  of  the  testator,  Claude  Martin,  for  the 
finishing  the  house  of  Constantia,  had  not  been 
expended  and  applied  for  that  purpose,  what- 
ever may  remain  thereof  ought  to  he  set  apart 
from  the  funds  now  standing  to  the  general 
credit  of  these  causes,  and  applied  as  a  building 
and  repairing  fund  for  the  house  and  establish- 
ment at  Constantia,  and  ought  for  that  purpose 
to  be  paid  to  the  Governor  General  in  Council, 
or  to  some  person  duly  nominated  and  appointed 
by  the  Governor  General  in  Council  to  receive 
the  same;  and  that  out  of  the  same  funds 
standing  to  the  general  credit  of  these  causes,  a 
further  sum  of  1,00,000  sicca  rupees  for  the 
support  of  a  college  and  school  at  Lucknow, 
bequeathed  in  the  83rd  article  of  the  said  will» 
together  with  accumulations  of  interest  on  the 
same  from  the  death  of  the  testator  until  the 
setting  apart  of  the  same,  ought  also  to  be  set 
apart,  and  the  interest  thereof  from  time  to 
time,  as  the  same  shall  accrue  and  be  received^ 
ought  to  be  paid  to  the  Governor  General  in 
Council,  or  to  some  person  whom  the  Governor 
Gkneral  in  Council  for  the  time  being  shall 
duly  nominate  and  appoint  to  rec^ve  the  same, 
in  order  that  the  same  may  be  applied  to  the 
purposes  in  the  38rd  article  of  the  said  will  men- 
tioned ;  and  that  out  of  the  funds  standing  to 
the  general  credit  of  these  causes  the  further 
sum  of  three  lacs  of  rupees  ou^ht  to  be  set 
apart,  and  the  interest  thereof  paid  to  the  Go- 
vernor General  in  Council,  or  to  such  person  or 
persons  as  the  Governor  General  in  Council 
shall  nominate  and  appoint,  in  order  that  there 
may  always  be  allowed  and  paid  the  salaries 
and  allowances  for  supervisors,  servants,  and 
other  attendants  and  persons  to  be  employed  in 
and  about  the  tomb,  buildings,  and  establish- 
ments at  Constantia,  in  the  said  will  mentioned 
(which  the  decree  then  recapitulated),  amount- 
ing in  the  whole  to  the  sum,  annually,  of  18,228 
sicca  rupees ; 

and  the  Court  then  proceeded  to  direct 
the  payment  of  any  sums  of  money  which 
had  Deen  expended  in  the  necessary  oare 
and  superintendence  of  the  establishment 
at  Constantia,  under  the  directions  or 
authority  of  the  Master  or  Accountant 
General  of  the  Court. 

By  the  14th  article  it  was  referred  to 
the  Master  to  inquire  what  part  of  the 
funds  in  the  cause  had  arisen  from  the 
rents,  profits,  or  interest  thereon  of  the 
lands  or  houses  situate  in  Calcutta  (with 
the  exception  of  the  Chand-Paul-Ghant 
house),  and  also  what  houses,  lands,  or 
other  real  immovable  property  beyond  the 
boundaries  of  Calcutta,  but  within  the 
presidency  of  Fort  William,  were  in  the 
nands  of  the  testator  at  the  time  of  his 
death,  and  what  was  the  nature  of  the 
tenure  thereof,  and  the  estate  and  interest 
of  the  testator  therein,  and  what  regula- 
tions or  usages  have  prevailed  and  now 
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prevail  in  the  said  provinoes  beyond  the 
boundaries  of  Galcntta  as  to  the  right  and 
power  of  European  aliens  to  devise  or  be- 
queath by  will  any  lands,  houses,  or  other 
real  immovable  property  of  which  the^ 
may  be  possessed  at  the  time  of  their 
death  within  the  said  provinoes, (a)  and  all 
further  inquiries  as  to  whether  any  such 
immovable  property  had  been  sold,  and 
whatpart  of  it  the  receiver  apoointed  by 
the  Court  was  in  possession  or,  and  the 
amount  of  the  rents  and  profits  received 
and  the  proceeds  of  the  sales. 

By  the  15th  article  the  Master  was 
directed  to  inquire,  whether  the  sums  paid 
to  the  Accountant  Greneral  in  the  case  of 
Uvtdale  v.  Palmer  were  sufficient  to  pro- 
vide for  the  charitable  bequests  and  pur- 
poses for  which  they  were  directed  to  be 
set  apart  and  paid,  or  what  further  sum 
might  be  required  to  be  retained  and  set 
apart  for  that  purpose. 

By  the  16th  article  the  Master  was 
directed  to  inquire  what  pensioners  of 
the  said  testator's  were  then  living ;  and 
whether  any  part  of  the  3,11,300  sicca 
rupees,  which  had  been  set  apart  for  the 
payments  of  such  pensions,  miffht  be 
transferred  back  to  the  funds  standing  to 
^e  general  credit  of  the  causes ;  and  to 
state  some  plan  by  which  the  payments 
might  be  conducted,  so  as  to  prevent  all 
frauds,  and  provide  for  a  gradual  transfer 
back  of  the  whole  to  the  general  credit  of 
the  causes  as  the  pensioners  shoal  d  die. 

By  the  17th  article  the  Master  was 
directed  to  inquire  whether  the  whole 
2,00,000  sicca  rupees,  allowed  by  the  33rd 
article  of  the  will,  had  been  applied  to 
that  purpose,  and  what  sum  would  be 
anfficient  to  satisfy  the  bequest  of  1,00,000 
sicca  rupees  for  the  establishment  at  Luck- 
now  in  the  33rd  article  of  the  will  men- 
tioned, together  with  the  accumulations 
of  interest  thereon  from  the  testator's 
death ;  and  whether  any  sums  were  due 
%o  persons  employed  about  the  said  esta- 
blislunent. 

By  the  18th  article  the  Master  was 
directed  to  inquire  and  report  what  sur- 
plus remained  out  of  the  funds  stand- 
ing in  the  general  credit  of  the  cause, 
after  making  provision  for  all  the  pay- 
mentB«  reservations,  and  appropriations  to 
separate  accounts,  and  other  matters  and 
things,  by  this  decree  ordered  and  directed. 


(a)  ••  This  inqoiiy  appears  to  have  been  di- 
rected in  consequence  of  a  difference  of  opinion 
which  arose  at  the  hearing,  Grey,  C.J.,  being 
61  opinion  that  the  power  of  the  testator  to 
devise  lands  situate  in  the  Mofassil  stood  on  a 
dilfeient  looting  to  that  with  regard  to  lands  in 
C^lentta.  Byan,  J.  (afterwards  Byan,  C.J.), 
thooght  otherwise." — See  the  judgment  of  Byan, 
C.J.,  in  the  Martin  case,  1  Fulton,  on  pp.  804- 
SOS. 

o    61686. 


The  19th  article  contained  the  usual 
direotions  as  to  the  taking  of  the  accounts, 
that  all  parties  should  be  allowed  their 
costs  as  between  attorney  and  client,  and 
reserved  farther  directions. 

On  the  20th  Augast  1832  the  appellants 
presented  separate  petitions  to  the  Su- 
preme Court  for  leave  to  appeal  from  the 
above  decree  to  His  Majesty  in  Council, 
which  was  duly  finranted  by  an  order  made 
on  the  9th  of  December  1833;  in  pur- 
suance  of  which,  two  petitions  of  appeal 
were  lodged  against  tne  decree,  one  by 
the  Mayor  of  Lyons  and  the  other  by 
Ghristophe  Martin,  Marie  Desgrangee  Mar- 
tin, Pierre BaUoffett, and  OlaudineDja wife, 
and  Francois  Mcniin, 

Pending  the  proceedings  before  the 
Supreme  Court,  an  agreement  was  en- 
tered into  at  Lyons  between  the  Baron 
RamboMd,  the  then  mayor  of  the  city, 
acting  and  stipulating  in  behalf  of  the 
city,  of  the  one  part,  and  the  next-of-kin 
of  General  MaHvn  of  the  other,  whereby 
it  was  agreed,  that  as  well  the  sums  that 
the  city  of  Lyons,  as  the  next-of-kin  of 
the  testator,  might  be  ultimately  decreed 
entitled  to,  arising  from  the  real  or  per* 
sonal  estate  of  the  testator,  should  form 
one  common  fund ;  and  that  after  raising 
and  paving  thereout  to  the  Mayor  of 
Lyons  the  sum  therein  mentioned  towards 
defraying  the  charges  of  recovering  and 
remitting  from  India,  the  legacies  ffiven 
for  the  benefit  of  the  city  and  already  re- 
ceived from  India,  the  common  fund  so 
created  should  be  divided  into  five  parts 
whereof  four  fifths  should  be  taken  by  the 
next  of  kin,  to  be  divided  between  them 
according  to  the  respective  rights  of  each» 
and  the  remaining  one  fifth  by  the  city  of 
Lyons  {which  agreement  was  afterwards 
sanctioned  by  a  royal  ordinance  of  the  late 
Bang  Cha/rUe  lO]. 

In  consequence  of  the  above  agreement 
and  ordinanoe  the  appellants  presented  a 
petition  to  His  Majesty  in  Council,  praying; 
that  the  two  appeals  might  be  consoli- 
dated and  hearcL  together,  and  that  one 
case  might  be  delivered  in  jointly  by  the 
appellants;  which,  upon  the  consent  of 
the  Attorney  General  (who  claimed  an  in- 
terest for  the  Crown)  and  the  counsel  for 
the  East  India  Company  was  directed.  ' 

The  appellants  submitted  by  their  peti- 
tion of  appeal  that  the  decree  or  decretal 
order  of  25th  of  July  1831,  and  the  order 
of  the  29th  November  1831,  confirming 
the  report  of  the  5th  November  1831,  and 
also  the  decree  of  the  23rd  February  1832, 
were  erroneous,  and  ou^ht  to  be  reversed 
or  altered  for  the  following,  amongst  other 
reasons: — 

Because  the  decree  of  the  Supreme  Conrt  of 
Sad  December  1828,  having  declared  that  the 
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real  «ttate  of  the  teitator  sitiute  in  tlie  town  of 
Calcntta,  was  of  the  natare  of  freehold  eatate, 
and  that  the  heir-at-law  of  the  testator,  accord- 
ing to  the  law  of  England,  was  entitled  thereto, 
and  to  the  rents  and  profits  thereof,  if  it  should 
he  found  that  the  testator's  will  was  not  duly 
executed  so  as  to  pass  real  estate,  according  to 
the  Statute  of  Frauds,  it  was  not  competent  to 
the  Supreme  Court  to  reverse  its  own  decree  of 
2nd  December  1822  bj  another  decree  of  28rd 
February  1882,  and  on  the  suggestion  of  the 
Court  itself,  and  not  upon  any  claim  or  sug- 
gestion made  by  any  of  the  parties  to  the  suits, 
and  to  declare  in  efFect  that  the  said  testator  being 
at  his  death  an  alien,  the  real  estate  in  Calcutta 
had  deToWed  on  His  Majesty,  in  virtue  of  his 
prerogative  royal. 

Because  such  declaration  is  contracy  to  law ; 
for  that  the  law  of  alienage,  whereby  real 
estate  situate  in  this  country,  possessed  by 
aliens,  becomes  forfeited  to  &e  Crown,  forms 
no  part  of  the  laws  of  this  country  adopted  in 
any  of  our  possessions  in  India. 

And  because  the  decree  of  28rd  February 
1882  ought  to  have  declared  that  the  real 
estate  passed  by  the  testator's  will,  and  was 
thereby  devised  with,  and  formed  part  of,  the 
general  residue  of  the  testator's  estate. 

Because  the  third  declaration  or  provision  in 
the  decree  of  28rd  February  1882,  that  the 
testator  at  the  time  of  his  death  had  no  relations 
of  the  whole  blood,  nor  any  heii^at-Iaw,  accord- 
ing to  the  English  law,  is  not  founded  on  any 
evidence  taken  in  the  causes,  and  is  contrary 
to  the  fact,  the  said  testator  having  at  his  death  a 
first  cousin  resident  at  Lyons,  in  France,  he 
being  the  only  son  of  the  eldest  brother  of  the 
whole  blood  to  the  testator's  father,  and  the  heir 
of  the  testator  by  the  English  law. 

Because  the  true  construction  of  the  testator's 
will,  as  to  the  bequests  contained  therein,  re- 
lating to  the  establishment  of  the  college  for 
charitable  purposes  at  Lucknow,  is,  that  such 
charitable  bequests  have  failed  for  the  reasons 
stated  in  the  decree  of  23rd  February  1882,  viz., 
« that  the  form  of  the  Government  of  Lucknow, 
and  the  circumstances  of  that  country,  make  it 
impossible  that  any  effect  should  be  given  to 
the  bequest  for  liberation  of  prisoners  at  Luck- 
now; and  that  the  Supreme  Court  is  incom- 
petent and  unable  by  itself  to  give  effect  to  the 
other  bequests  for  charitable  establishments  and 
institutions  at  Lucknow,  which  is  a  place  be- 
yond the  limits  of  the  jurisdiction  of  die  Court, 
and  not  forming  any  part  of  the  Presidency  of 
Fort  William  in  Bei^^ " ;  and  the  Supreme 
CoTirt  had  not  power  to  direct  the  payment  of 
any  fimds  for  the  purposes  of  the  Lucknow 
College  to  the  Governor  General  in  Council ; 
but  Uiat,  upon  the  same  charities  not  being 
capable  of  being  carried  into  execution,  from 
any  cause  whatever,  the  right  of  the  next-of- 
kin,  and  heir  or  heirs  respectively,  of  the  tes- 
tator thereupon  accrued  to  the  sums  and  pro- 
perty given  for  such  purposes,  as  being  uixlis- 
pos^  of  by  the  testator's  will. 

Because  the  true  construction  of  the  tes- 
tator's will,  as  to  the  disposition  of  the  residue, 
is  that  if,  alter  payment  of  his  debts  and  legacies, 
the  residue  (including  in  such  residue  as  well 


the  real,  as  the  penanal  estate),  execed 
100,000/.  sterling,  or  about  ten  lacs  of  sicca  ru- 
pees, the  said  sum  of  ten  hu»  is  to  be  applied,  as 
to  one  third  thereof,  in  increase  of  the  charitable 
institutions  directed  by  the  will  to  be  established 
at  Lyons ;  and  one  other  third  in  increase  of  the 
charitable  institutions  directed  by  the  will  to  be 
established  at  Calcutta ;  and  that  as  to  the  remain* 
ing  one  third  thereof,  fiven  by  the  will  for  in- 
creasing the  charitable  institutions  at  Lucknow, 
the  bequest  thereof  has  failed ;  and  that  such  part 
of  the  last-mentioned  one  third  as  consists  o(  or 
has  arisen  from,  the  personal  estate,  is  distriba- 
table  amongst  the  next-of-kin  of  the  said  testa- 
tor ;  and  such  part  thereof  as  haa  arisen  from  the 
real  estate  amongst  the  heir  or  heirs  of  the  said 
testator,  according  to  the  laws  of  the  country^ 
where  such  real  estate  is  situate ;  and  also,  that 
any  residue  the  remay  be  of  the  said  testator's  real 
and  personal  estates,  not  amounting  to,  or  any 
there  may  be  exceeding,  the  said  sum  of  ten  lacs 
of  sicca  rupees,  is  by  the  will  undisposed  of,  and 
ought  in  the  like  manner,  as  to  such  part 
thereof  as  consists  of  personalty,  to  be  distri- 
buted amoDgst  the  said  testator's  next-of-kin,  and 
as  to  such  part  thereof  as  consists  of  real  estate, 
amongst  the  heir  or  heirs  of  the  testator, 
according  to  the  law  of  the  country  where  such 
real  estate  is  situate. 

Because  inquiries  being  directed  by  the  said 
decree  of  22nd  February  1832,  as  to  what  real 
or  immovable  property  the  testator  held  at  his 
death,  situate  beyond  the  boundaries  of  Cal- 
cutta, but  within  the  presidency  of  Fort  William^ 
or  the  proAnnces  subject  to  or  forming  part  of 
the  said  presidency,  and  also  as  to  the  tenure 
thereof,  and  the  testator's  interest  therein,  and 
his  power  to  dispose  thereof  by  his  will,  and 
respecting  the  rents  thereof,  and  the  accumuUr 
tions  of  the  same,  an  inquiry  ought  also  to  have 
been  directed  as  to  who  is  or  are  entitied  to  the 
said  real  or  immovable  property,  and  rents  and 
accumulations,  subject  to  the  testator's  power 
of  disposition  over  the  same. 

Because  it  appearing  by  the  testator's  will 
and  the  pleadings  in  the  causes  that  the  testa- 
tor had  houses,  lands,  and  other  real  property  or 
immovable  property,  not  within  the  presidency  of 
Fort  William,  or  the  provinces  subject  thereto — 
for  instance,  at  Lucknow,  where  the  Mahomedan 
law  prevails  and  elsewhere, — the  decree  ought  to 
have  directed  the  like  inquiries  in  all  respects, 
so  far  as  necessary,  respecting  such  houses, 
lands,  and  real  and  immovable  property — ^the 
tenure  thereof,  and  the  estate  and  interest  of  the 
testator  therein— the  regulations  and  usages 
respecting  the  right  and  power  to  devise  and 
bequeath  the  same — the  particulars  of  the  rents 
thereof,  and  who  has  received  the  same  since  the 
testator's  death,  and  respecting  the  accumu- 
lations, thereof, — and  also  as  to  who  is  or  are 
entitled  to  the  same  real  or  immovable  property, 
subject  to  the  testator's  power  of  disposition 
thereof  by  his  wiU,  as  by  tiie  same  decree  were 
and  ought  to  have  been  directed  respecting  the 
testator's  real  and  immovable  property  beyond 
the  boundaries  of  Calcutta,  but  within  the  pre- 
sidency of  Fort  William,  or  the  provinces  subject 
to,  or  forming  part  of,  that  presidency. 

Becaose  it  being  found  by  the  Mastsr'a  report 
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of  the  Urd  Febraary  1880,  that  the  Mahomedan 
law  makea  no  distinction  between  heirs  and 
nezt-of>kin,  the  real  or  immovable  property 
ntnate  in  ench  eountriefl  where  the  Mahomedan 
law  is  the  law  of  the  oountry,  is  to  be  eonsidered 
as  personal  estate,  snl^ect  to  all  the  provisions 
of  the  testator*8  will,  and  the  same  ought  to  have 
been  so  decreed  accordingly  ;  and  because  as  to 
all  the  testator's  houses  and  lands,  and  real  and 
immovable  property,  as  well  in  as  out  of  Cal- 
entta,  the  same  being,  as  appellants  are  advised, 
in  fact,  lawfully  devised  by  the  said  testator,  the 
Court  should  have  decreed  and  provided  that, 
subject  to  the  specific  devises,  bequests,  and  direc- 
tions contained  in  the  will,  all  the  testator's  real 
and  personal  estates,  wherever  situate,  should,  ac- 
cording to  the  respective  values  thereof,  bear  a 
due  proportion  of  his  legacies,  cluuitable  and 
others;  and  the  decree  should  also  have  pro- 
vided that  all  the  estates  should  bear  a  due 
proportion  of  the  costs  of  the  suits,  and  the 
proceedings  in  the  same,  or  at  least  of  some 
portion  of  such  costs,  or,  at  least,  and  so  far  as 
the  apportionment  could  not  then  be  made,  the 
decree  should  have  contained  proper  reserva- 
tions with  a  view  to  such  ultimate  apportion- 
ment of  the  legacies  and  costs,  subject  to  the 
inquiries  directed,  or  which  ought  to  have  been 
directed,  respecting  the  testator's  real  and  im- 
movable property  beyond  the  boundaries  of 
Calcutta. 

On  the  part  of  the  respondents,  the 
East  India  Company,  it  was  suggested 
that  in  the  event  of  its  being  holden  that 
any  part  of  General  Martm*8  estate  did 
not  pass  under  his  will  on  account  of  bis 
being  an  alien,  or  otherwise,  very  impor- 
tant questions  would  arise  which,  regard 
being  had  to  the  state  of  proceedings  in 
the  Court  below,  could  not  there  be  pro- 
perly raised  or  decided ;  and  the  respon- 
dents further  suggested  that  in  case  any 
charitable  bequests  in  the  will  could  not 
be  executed  in  the  manner  pointed  out  by 
the  testator,  the  same  would  have  to  be 
disposed  of  by  the  respondents ;  and  they 
submitted  that  the  aecree  of  the  28rd 
February  1832  ought,  so  far  as  it  affected 
tlie  charities  at  Calcutta  and  Lucknow,  to 
be  afiBrmed  for  the  following  amongst  other 
reasons  : — 

First,  Because  the  bequests  for  distribution  of 
alms  to  the  poor  and  the  liberation  of  poor  pri- 
soners for  debt  at  Calcutta,  were  valid  bequests, 
and  it  was  the  duty  of  the  Supreme  Court,  in 
suits  for  the  general  administration  of  the  assets 
of  the  testator,  to  inquire  whether  sufficient 
sums  had  been  applied  out  of  his  assets  for 
seeming  the  payment  of  those  bequests. 

Secondly,  Became  the  bequest  for  the  purpose 
of  establishing  a  college  at  Lucknow  was  a  valid 
bequest,  and  ought  to  be  carried  into  execution, 
and  the  mode  adopted  by  the  Supreme  Court 
to  cany  it  into  effect  was  strictly  regular  and 
proper.(a) 

(a)  See  Papers  of  Solicitor  of  the  Treasury, 
No.  80S. 


On  behalf  of  the  Crown  it  was  iusiated—- 

That  His  Majesty  is  entided  to  all  the  lands, 
tenements,  and  hereditaments  situate  within  the 
town  of  Calcutta,  or  the  presidencies  of  Fort 
William,  or  provinces  subject  thereto,  of  which ' 
the  testator,  Claude  Martin,  an  alien,  died  seised 
or  possessed,  by  virtue  of  the  royal  prerogative. 

That  His  Majesty  is  entitied  to  the  4,000 
sicca  rupees  directed  to  be  paid  annually  for 
the  liberation  of  prisoners  at  Lucknow,  the  said 
bequest  having  been  decreed  to  be  void;  the 
said  4,000  sicca  rupees  per  annum  to  be  dis- 
posed of  by  His  Majesty  to  such  charitable 
purposes  as  he  shall  be  advised. 

That  His  Majesty  is  entitled  also  to  any  other 
bequest  for  charitable  purposes  which  should  be 
considered  and  adjudged  incapable  of  taking 
effect,  to  be  disposed  of  by  His  Majesty  as 
above  stated. 

That  the  will  does  not  devise  the  testator^s 
real  estate  for  the  use  of  either  of  the  charitable 
instHntioos ;  but  if  it  did  such  devise  would  be 
void  by  the  Statute  of  Mortmain,  and  the  real 
estate  would  escheat  to  the  Crown  for  want  of 
heirs  of  the  whole  blood  of  the  testator. 

Tinney,  K.O.,(a)  and  Pemberton,  K.C.,(6) 
for  the  appellsmts. 

Tvimey,  K.C.,  contended  that  three 
points  arose:  -1.  Whether  the  law  of 
England  as  to  aliens  applies  to  real  estates 
in  Calcutta  so  as  to  prevent  the  lands  of 
General  Martin  passing  by  bis  will ;  2. 
Whether  the  College  of  Constantia  House 
in  Lucknow,  without  the  territories  of  the 
East  India  Company,  can  be  established 
by  the  Supreme  Court  of  Calcutta;  and, 
3.  Whether  the  various  legacies  be- 
queathed by  General  Martin  are  charged 
on  the  real  as  well  as  the  personal  estate. 
If  this  Court  should  be  of  opinion  in  the 
affirmative  on  the  first  point,  and  should 
hold  with  the  Court  below  that  General 
Martin,  being  an  alien,  was  incapable  of 
devising  his  lands,  and,  consequently,  that 
those  situate  in  Calcutta  cannot  pass  by  the 
will,  then  a  question  will  arise  between 
the  Crown  and  the  East  India  Company,  to 
whom  such  lands  revert.  With  that 
question,  however,  the  appellants  have 
nothing  to  do,  it  being  their  business  only 
to  insist  before  your  Lordships  that  no 
forfeiture  has  occurred  in  consequence  of 
alienage  eitiier  to  the  Crown  or  the  East 
India  Company. 

With  regard  to  the  second  point,  whether 
the  legacy  given  to  establisn  the  College 
of  Constantia  House  is  capable  of  being 
carried  into  effect,  the  appellants  insist 
that  from  the  evidence  in  the  Court  below 
it  is  clear  that  it  cannot;  but  if  your 
Lordships  shall  be  of  a  contrary  opinion, 
a  question  will  then  arise  to  whom  the 

(a)  Afterwards  a  Master  in  Chancery.  The 
appellanto'  case  is  signed  by  W.  H.  Tinney  and 
J.  L.  Knight. 

(6)  Afterwards  Lord  Eiogsdown. 

Y  2 
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fands  in  question  belong  P  The  mayor  of 
Lyons  contends  that  thoy  must  fall  into 
the  general  residne,  while  the  appellants 
the  next  of  kin  claim  an  exclusive  title  to 
them,  and  the  Crown,  or  the  Advocate 
G^eral,  on  the  other  hand  insist  thej 
must  be  appropriated  to  some  other  chari- 
table scheme. 

In  the  third  place,  respecting  the 
residnary  estate,  the  question  is  to  whom 
the  residue  belongs,  whether  wholly  to 
the  next-of-kin  or  whether  so  much  as  is 
real  (estate  is  vested  in  the  heir-at-law,  or 
whether  the  whole,  both  real  and  personal, 
is  not,  by  the  terms  of  the  will,  to  be 
divided  among  the  several  charities  men- 
tioned by  the  testator.  If  that  be  so,  then 
so  much  as  would  go  to  the  Lucknow 
charity  must  go  to  the  heir-at-law  so  far 
as  it  is  real  estate,  and  to  the  next-of-kin 
so  far  as  it  is  personal.  These  are  the 
points  which  arise  in  this  case,  and  which 
it  is  now  my  duty  to  bring  successively 
before  the  Court. 

I.  With  respect  to  the  law  of  alienage 
applying  in  this  case,  it  is  obvious  that  this 
point  has  been  an  after  consideration.  No 
one  who  reads  the  will  of  General  MarHn 
can  doubt  that  he  was  not  an  Englishman, 
the  fact  of  his  being  a  Frenchman  was 
notorious  to  all  India.  And  in  one  of  the 
earlier  decrees  (a)  made  in  these  suits,  an 
inquiry  is  actually  directed  to  ascertain 
who  is  the  heir  of  General  Martin  accord- 
ing to  the  English  law :  and  a  declaration 
that  in  case  the  will  of  the  testator  should 
be  found  not  to  have  been  executed  accord- 
ing to  the  Statute  of  Frauds,  that  portion 
of  the  real  estates  of  General  Martin  which 
is  situate  in  Calcutta  is  declared  to  belong 
to  his  heir-at-law  according  to  the  English 
law.  It  is  quite  clear,  therefore,  that 
neither  the  ouprerae  Court,  nor  the  East 
India  Company,  nor  any  other  person 
interested  in  the  question,  ever  thought 
of  raising  the  objection  of  alienage  at  that 
time.  But  let  us  see  to  what  the  objection 
amounts.  The  general  principle  applicable 
to  this  question  is  stated  by  Mr.  Justice 
Blac1esitme,(h)  and  the  principles  there 
stated  do  not  merely  apply  to  wnat  we  call 
civilised  countries,  but  even  to  such  as 
are  in  a  state  of  semi-barbarity,  inhabited 
as  our  possessions  in  America  were,  by 
wild  Indians,  which  countries,  though  not 
inhabited  countries  in  the  general  sense, 
are  countries  nevertheless  having  inhabi- 
tants, and,  therefore,  having  some  sort  of 
law  of  their  own,  and  consequently  the 
English  laws  only  prevail  to  the  extent 
to  which  they  have  been  positively  intro- 
duced.   Now,  we  submit  that  the  English 

(a)  Decree  on  ihrther  directions,  2nd  Decern- 
ber  1828.   See  above,  p.  663. 
(6)  1  Bl.  Comm.  p.  107. 


law  of  alienage  has  never  been  introduced 
into  Calcutta.  No  Act  of  Parliament,  no 
charter  mentions  it;  but  I  gather  that 
there  is  some  notion  that  if  the  English 
law  relating  to  real  property  is  found  to 
prevail,  then  you  are  to  presume  that  the 
English  law  prevails  in  all  other  respects, 
and  that  it  is  upon  this  assumption  that 
it  is  contended  that  the  law  of  alienage 
has  been  introduced. 

The  case  of  Freeman  v.  Fairlie,  decided 
b^  Lord  Lyndhurst  in  1828,(a)  for  the  first 
time  determined  that  houses  and  lands  in 
Calcutta  are  of  the  nature  of  freehold  pro- 
perty; that  is,  as  between  subject  and 
subject.  That  is  the  only  authority ;  aad 
if  relied  on  as  establishing  that  the  whole 
system  of  tenure  according  to  English 
law  prevails  in  India  will  be  found  to  be 
very  far  short  of  such  a  conclusion.  By 
the  21  Oeo.  3.  c.  70.,  which  was  passed  to 
explain  and  amend  the  13  Geo.  3.  c.  63., 
under  which  the  Supreme  Court  at  Cal- 
cutta was  erected,  the  laws  and  usages  of 
the  Mahomedans  and  Gentoos(&)  are  re- 
cognised and  reserved, (o)  although  the  laws 
of  England  are  in  many  respects  intro- 
duced as  between  Europeaus  and  English- 
men resident  at  Calcutta.  Now,  assum- 
ing the  law  of  alienage  to  apply  to  those 
subject  to  the  English  law,  is  General 
Martin,  a  foreigner,  not  resident  withia 
the  jurisdiction  of  the  Supreme  Court,  or 
even  within  the  territories  of  the  East 
India  Company,  to  be  deemed  an  English- 
man, and  made  liable  to  the  jurisdiction 
of  the  Supreme  Court  for  the  purpose  of 
incurring  a  forfeiture  of  his  estate  P  Such 
a  law  is  too  palpably  unjust  to  prevail. 
We  admit  he  might  be  subject  to  the 
criminal  law,  because  he  was  in  the  ser- 
vice of  the  Company,  and  might  be 
summoned  within  the  jurisdiction  of  the 
Court ;  but  that  could  not  affect  his  per- 
sonal status  or  his  civil  rights.  Let  the 
Court  look  at  the  extent  of  iigustice  which 
the  doctrine  contended  for  would  work. 
Here  is  a  gentleman,  a  foreianer  by  birth, 
but  domiciled  in  the  East  Indies,  acquiring 
a  large  fortune,  and  induced  to  invest  it 
in  the  country  in  which  he  is  residing ; 
every  facility  is  given  him ;  he  is  per- 
mitted to  purchase  lands,  to  hold  them 
when  purchased  unmolested,  and  without 
any,  even  the  most  distant  supposition, 
that  immediately  on  his  death  the  Go- 
vernment of  the  country  which  has  thus 
afibrded  him  pi*otection  and  encourage- 
ment, will  turn  round  and  lay  claim  to 
his  estate,  on  the  ground  that  he  was  an 

(a)  1  Moo.  Ind.  App.  805 ;  2  St  1^.  N.S. 
1000. 

(6)  See  Halhed*8  Laws  of  the  Gentoos,  xxii. 
ed.  1776. 

(c)  Sec.  17. 
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alien,  and  coald  not  acquire  lands.  It  is 
admitted  that  the  lands  in  Calcutta  were 
legally  conyeyed  to  him,  and  the  decree 
of  the  Court  below  involves  this  palpable 
absurdity,  that  the  real  estate  in  Calcutta 
is  declared  not  to  pass  by  the  will,  though 
the  will  itself  is  aeclared  to  be  well  exe- 
cuted to  pass  real  estate.  What  confines 
the  law  of  alienage,  if  it  prevail  at  all,  to 
the  district  of  Calcutta  only  P  The  tenure 
of  the  real  estate  at  Lucknow  and  Calcutta 
must  be  the  same,  if  the  laws  of  England 
prevail  respecting  the  descent  of  real  es- 
tates, which  the  decree  declares  without 
distinction  to  be  well  devised  according  to 
the  Statute  of  Frauds.  But  the  right  of 
the  Crown  to  the  real  estates  of  aliens 
exists  only  in  those  Colonies  where  the 
English  laws  have  been  exclusively  esta- 
blished; and  neither  Enslish  tenures  or 
the  English  laws  of  real  property  have 
ever  been  by  treaty,  charter,  statute,  or 
custom  established  or  introduced  into  the 
town  of  Calcutta,  or  the  Presidency,  ex- 
cept as  respects  British  subjects. 

There  can  be  no  escheat  until  office 
found  (a) ;  there  must  be  a  record  to  entitle 
the  Crown  to  claim ;  there  is  no  process 
aualagous  to  the  writ  of  inquiry,  and  no 
Court  of  Exchequer  into  which  the  writ 
can  be  returned;  the  absence  of  all  ma- 
chinery shows  the  object  it  is  intended  for 
does  not  exist. 

11.  [As  to  the  establishment  of  the  Col- 
lege  of  Constantia  House  at  Lucknow, 
Ttnn&y  said :]  The  amount  of  the  evidence 
is,  that  the  King  of  Oude  has  no  objection 
to  the  establishment  of  the  college ;  that 
is,  so  far  as  respects  the  educational  part 
of  it,  for  he  expressly  objects  to  any  foun- 
dation for  the  relief  of  prisoners.  What 
certainty  is  there  that  he  may  not  change 
his  mind  to-morrow  P  In  order  to  enable 
a  court  of  equity,  which  the  Supreme 
Court  is,  to  carry  a  charitable  trusL  into 
execution,  it  must  be  satisfactorily  shown 
to  the  Court  that  it  has  the  means  of 
carrying  the  intention  of  the  testator  fully 
into  effect.  In  the  case  of  The  Provost, 
BaUifi,  4rc.  of  Edinburgh  y.  AHbery,(b) 
the  Ooort  of  Chancery  held  that  they 
could  not  order  the  distribution  of  a  legacy 
to  be  applied  to  a  chari^  in  Edinburgh ; 
and  there  being  a  specific  devise  to  the 
plaintiffs.  Lord  Hardwieke  directed  the 
funds  to  be  handed  over  to  them  as  trus- 
tees, to  be  applied  as  they  thought  fit. 
Here  there  is  no  bequest  of  the  sum  to 
carry  this  charity  into  effect  to  the  execu- 
tors, which  would  make  them  trustees, 
and  enable  the  Court  to  direct  the  funds 
to  be  paid  to  them.  They  have  accounted 
and  heen  discharged,   and  haye  nothing 


(a)  5  Sep.  686 ;  1  Leon.  47 ;  4  Leon.  82 ; 
Co.  Litt.  86 


more  to  do  with  the  funds  of  the  testator. 
It  is  impossible  to  consider  the  Governor 
General  as  capable  of  carrying  the  charity 
into  effect,  the  establishment  and  con- 
tinuance of  the  charity  being  entirely  at 
the  will  and  pleasure  of  the  King  of  Oude, 
We  submit,  therefore,  that  this  legacy 
cannot  take  effect ;  and  the  question  then 
arises,  what  becomes  of  the  fund  P 

Upon  this  point  it  is  necessary  to  in- 
quire, what  is  the  law  of  this  country  with 
respect  to  charitable  bequests  P 

J  Finney  referred  to  moggridge  v.  T^hach* 
,(a)  dorbyn  v.  Fretmh^ih)  Attorney  Oene* 
ral  V.  Bishop  of  Oxford, (c)  Attorney  GeneraZ 
V.  BouUbee.{d)l 

If  a  trustee  intervened,  or  if  the  King 
of  Oude  was  himself  willing  to  receive  the 
fund, there  would  be  no  difficulty.  But 
the  question  really  is,  how  can  the  Su« 
preme  Court  or  the  Governor  General 
carr^  this  trust  into  effect,  so  as  to  satisfy 
the  intentions  of  the  testator  P 

This  is  no  case  for  the  application  of 
the  doctrine  of  cypres,  for  the  whole 
chariiy  must  fail  for  want  of  power  to 
execute  it.  There  is  no  general  charitable 
intention  to  be  found  in  this  will.  By  the 
first  article  a  fund  is  to  be  set  apart  to  ac- 
cumulate, the  interest  of  which  is  to  be 
applied  by  the  executors — 
*<aB  they  would  devise  with  themselves  and 
with  the  best  advice  they  could  receive.*' 

[This  is  not  such  a  charitable  intention 
as  any  Court  can  execute.  With  respect 
to  the  sum  of  4,000  sicca  rupees  given  to 
liberate  prisoners,  if  that  sum  is  not  re- 
quisite it  is  directed  by  the  testator  to 
accumulate.  The  King  of  Oude  having  re- 
pudiated this  gift  the  accumulation  be- 
comes indefinite ;  and,  though  not  subject 
to  the  TheUusson  Act,(e)  which  applies 
only  to  England,  the  Court  will  not  carry 
such  direction  into  effect,  but  will  vacate 
the  trust,  and  declare  the  fund  to  form, 
part  of  the  residue. 

III.  The  only  remaining  question  is». 
whether  this  is  a  mixed  fund  P  In  respect 
to  this,  the  original  decree  of  the  Court 
below  is  insufficient  in  not  directing  an 
inquiry  to  ascertain  the  nature  and  tenure 
of  the  lands  possessed  by  the  testator  be- 
sides those  situate  in  Calcutta.  The  con- 
sequence is,  that  the  Supreme  Court  is  in 
entire  ignorance  on  this  subject,  yet  it 
has  appointed  its  own  officer  receiyer  of 
the  real  estate,  and  has  taken  possession 
of  all  the  funds  directed  to  accumulate  and 
which  are  the  subject  matter  of  dispute.] 

Pemberton,  K.C. :  There  are  but  two 
points  upon   which  I  shall   trouble  the 


(a)  7  Yes.  66. 

(6)  4  Yes.  418. 

(c)  1  Bro.  C.C.  444a. 

Id)  2  Yes.  Jon.  S80. 

(•)  89  ft  40  Geo.  8.  Q.  89. 
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thetribate  to  which  the  land  is  Bubjeot. 
Sir  Henry  Bu89eU,  formerly  one  of  the 
jadges  of  the  Sopreme  Court,  whose 
opinion  is  cited  by  Lord  Lyndhurid,  states 
that  it  is  no  evidence  of  title  which  the 
form  of  it  confirms.  Bnt  the  case  of  Free- 
man V.  Fairlie  goes  much  farther,  for  on 
referring  to  what  are  denominated  the  Per- 
manent Regulations  relative  to  Calcutta, 
the  noble  and  learned  judge  expressly 
negatives  the  assumption  that  the  Crown 
ever  had  any  feudal  title  to  land  in  India. 

It  is  not  very  clear  whether  the  title  of 
the  Crown  arises  from  escheat,  because 
there  is  no  other  owner  of  the  propertv,  or 
in  some  other  way.  Mr.  Justice  Blaek' 
stone  says : — 

"  Aliens  are  incapable  of  taking  by  desoent 
or  inheriting,  for  they  are  not  allowed  to  have 
any  inheritable  blood  in  them,  rather,  indeed, 
npon  a  principal  of  national  or  civil  policy  than 
upon  any  reasons  strictly  feudal.'Xc') 

The  title  seems  to  accrue  to  the  superior 
lord  by  escheat,  so  that  if  the  land  be 
copyhold  it  would  go  to  the  lord  of  the 
manor  and  not  to  the  Crown :  and  if  that 
be  so,  there  is  an  end  to  the  question 
here,  for  the  Crown  does  not  pretend  to 
be  the  feudal  lord  of  the  territories  in  the 
East  Indies.  In  Bombay  the  land  is  at 
this  day  granted  to  be  held  of  the  manor 
of  East  Qrinstead.(b)  It  is  clear,  from 
the  authorities  already  cited,  that  the 
natives  in  the  East  Indies  possessed  laws 
of  their  own  respecting  property  before 
they  became  saoject  to  the  Crown  of 
England.    The  laws  of  England,  therefore, 


Court :  (1.)  As  to  the  testator's  character 
of  alien.  (2.)  As  to  the  bequest  to  the 
Lucknow  charity.  The  first  is  one  of  the 
utmost  importance ;  it  applies  not  only  to 
this  property,  but  to  a  very  large  portion 
of  the  Land  in  Calcutta,  which  is  in  the 
hands  of  aliens.  It  was  first  broached  in 
the  Supreme  Court,  in  an  action  of  eject- 
ment, jDoe  on  the  denUse  of  Fouchdette  v. 
Stanshury,  executor,  when  the  lessor  of 
the  plaintiff,  appearing  by  the  evidence  to 
be  a  French-bom  subject  was  non-suited, 
the  objection  being  taken,  not  by  the 
counsel  or  parties  in  the  action,  but  by  the 
Court  itself  and  non-suit  entered  thereon, 
notwithstanding  a  motion  was  subse- 
quently made  on  the  part  of  the  lessor  of 
the  plaintifi*  to  set  aside  the  non-suit  This 
is  tne  only  instance  that  the  records  of 
the  Supreme  Court  contain,  wherein 
the  right  of  aliens  to  hold  or  convey  real 
estate  in  Calcutta,  has  ever  been  im- 
peached, but  that  decision,  at  the  most, 
admits  the  principle  only  as  between  sub- 
ject and  subject,  and  by  no  means  decides 
that  such  a  rule  prevails  between  the 
subject  and  the  Crown,  which  depends 
upon  the  prerogative  attaching  to  the 
E^g  as  supreme  lord  of  the  fee,  and  not 
upon  the  tenure  or  the  status  of  any 
particular  individual. 

But  there  is  besides  this  peculiar  diffi- 
culty in  the  position  now  insisted  on,  that 
it  is  made  applicable  to  British  subjects 
alone.  It  is  admitted  that  both  Miehho- 
medans  and  Gtentoos  may  hold  lands, 
according  to  their  own  law,  and  these  the 
law  of  escheat  does  not  attach ;  but  when 
lands  are  in  the  possession  of  a  French- 
man, although  a  British  subject,  they 
become  liable  to  escheat,  he,  in  fact, 
being,  by  reason  of  his  being  an  alien, 
incapable  of  holding  or  transmitting  them. 

Such  a  proposition  is,  upon  the  face  of 
it,  untenable.  It  presumes  a  partial  and 
not  a  general  application  of  {he  law  of 
forfeiture.  If  it  does  not  apply  to  Maho- 
medan  or  Gentoo  aliens  whv  should  it  to 
French,  Armenian,  or  Duton  P  It  is  said 
that  the  case  of  Freeman  v.  FairUe  affords 
the  principle  for  this  doctrine,  and  that 
the  circumstance  of  lands  in  Calcutta, 
being  held  by  a  pottah,(a)  which  is  there 
alluded  to,  shows  that  they  are  of  feudal 
tenure,  and  subject  therefore  to  the  supe- 
rior lord,  as  owner  of  the  fee.  No  such 
principle  is  to  be  discovered  in  the  judg- 
ment of  Lord  Lyndhurst  in  that  case ;  it 
is  expressly  stated  by  him  that  it  appears, 
upon  the  very  face  cf  the  pottah,  that  it  is 
nothing  more  than  a  fiscal  regulation, 
introduced  for  the  purpose  of  collecting 

(a)  **  A  document  specifying  the  conditions  on 
wmch  lands  are  held ;  a  lease  or  other  document 
securing  rights  in  land  or  house  propert}'." — 
Hob$on^obmm. 


can  onlv  prevail  there  to  the  extent  to 
which  they  have  been  introduced  bv  char- 
ter or  usage ;  and  the  question  then  is, 
has  this  law  of  forfeiture,  as  applicable  to 
aliens,  ever  been  so  introduced  P  The 
right  of  aliens  to  possess  land  was  never 
questioned  till  the  year  1826.  By  the 
Mahomedan  law,  existing  at  Calcutta 
previous  to  its  acquisition  by  the  English, 
aliens  domiciled  in  that  country  were 
entitled  to  hold  houses,  lands,  and  real 
estate,  and  to  sell,  bequeath,  and  transmit 
the  same  to  their  heirs  or  others,  not 
being  alien  onemies,  in  like  manner  as 
personal  estate ;  and,  since  the  first  estab- 
lishment  of  the  English  at  Calcutta,  aliens 
of  all  nations  have  been  encouraged  to 
settle  there,(c)  and  have  accoraingly 
acquired  reid  estate,  so  that  a  large  pro- 

(a)  2  BL  Comm.  249. 

lb)  Qy.  East  Greenwich.  See  Macaulay's 
Speeches,  181  (ed.  Lond.  1854).  In  many  of 
the  colonies  lands  were  granted  to  be  holden  of 
the  £ng  "  in  free  and  common  socage  as  of  his 
manor  of  East  Greenwich." — See  two  opinions 
on  the  royal  right  of  escheats  to  such  lands  in 
Virginia  and  New  Jersey,  1  Chalmers'  Opinions, 
12S,  1S8. 

(c)  See  Charter,  24  Sept,  13  Geo.  L. 
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portion  of  the  land  in  Caloatta  is  at  this 
time  held  by  aliens,  or  persons  deriving 
title  throngh  aliens.  Since  the  establish- 
ment of  the  Supreme  Goarfc(a)  lands  so 
held  have  been  recognised  and  dealt  with 
by  the  Gonrt.  In  1815  the  Court  admitted 
the  frill  of  Oabriel  Frignon,  an  alien  born, 
and  a  subject  of  the  King  of  France,  and 
in  the  will  so  declared  to  be,  to  probate, 
and  permitted  possession  to  be  taken  of 
the  lands  and  houses  in  Calcutta,  thereby 
bequeathed,  by  the  devises  and  legatees. 
In  Smin  t.  Emin,  in  1816,  the  Court 
assigned  dower  to  the  widow  of  an  Arme- 
nian. These  are  instances  from  the  records 
of  the  Court.  By  the  charter,  8th  June 
1753,  granting  a  corporation,  comnosed  of 
a  mayor  and  nine  aldermen,  to  Madras, 
Bombay,  and  Fort  William,  in  Calcutta,  it 
was  provided  that  of  the  nine  aldermen 
seyen  at  least  should  be  natural-bom  sub- 
jects, the  remaining  two  might  be  foreign 
Protestants,  the  subjects  of  any  other 
prince  or  State  in  amity  with  the  King. 

Now  the  Sang  cannot  grant  letters  of 
deniaation  except  by  letters  patent,  and 
without  letters  of  denization  or  natuxidiza- 
tion  an  alien  cannot,  in  this  coimtry,  hold 
lands ;  nor  can  the  Crown  grant  a  licence 
to  an  alien  to  hold  an  office  of  trust ;  and 
yet  in  the  charter  of  1753  not  only  are 
aHens  entitled  to  form  part  of  the  corpora- 
tion, but  by  a  subsequent  clause,  the  pre- 
sident, or  any  three  of  them,  two  of  whom 
may  be  aliens,  are  empowered  to  hold 
quarter  sessions,  and  to  try  all  offences 
except  high  treason.  So  that  an  alien 
who,  it  is  said,  cannot  hold  lands  or  exe- 
cute a  trust  is  by  this  charter  expressly 
invested  with  the  highest  functions  of 
justioe — ^that  of  admmistering  the  cri- 
minal law  of  the  country. 

[n.  With  regard  to  the  validity  of  the 
bequest  to  Lucknow  College  the  gift  is 
specific.  Can  this  specific  bequest  be 
executed?  The  Master,  by  his  report, 
assumes  it  cannot.  The  Court  purposes  to 
pay  the  whole  fkmd  over  to  the  Governor 
General,  to  be  applied  by  him  as  he  ma^ 
think  proper.  Now  to  what  does  this 
proceeoing  amount  but  to  a  confirmation 
of  the  Master's  original  opinion?  And 
what  right  have  the  Court  to  deal  with 
the  fund  if  they  cannot  apply  it  as  the 
testator  directed?  The  principle  of  the 
doctrine  of  cypres  is  not  capable  of  being 
applied  where  the  bequest  is  specific.  The 
conseauence,  therefore,  is  that  it  must  fall 
into  tne  residue,  and  be  diTided  between 
the  Mayor  of  Lvons  and  the  next-of-kin, 
according  to  the  arrangement  entered 
into  between  them. 

Spamhie,  Seijeant,  and  E.  J.  Lloyd,  for 
the  jBast  India  Company. 


(a)  86  March  1774, 14  Geo.  8. 


Spankie,  Serjeant :  We  af)pear  here,  not 
as  original  parties  to  the  suit  in  the  Court 
below,  but  as  representing  the  East  India 
Company, (a)  who,  in  consequence  of  the 
decision  of  that  Court,  claim  an  interest 
in  the  property  in  question,  and  by  the 
arrangement  already  alluded  to,  have  been 
made  respondents  upon  this  appeal.  The 
question  now  submitted  to  the  Court  is 
one  of  infinite  importance,  not  in  conse- 
quence of  the  value  of  the  lands,  for  they 
are  of  comparatively  small  account,  but  as 
afiecting  a  rGvy  large  portion  of  the  terri- 
tories in  the  Ijast  Indies.  The  population 
of  Calcutta  is  the  most  mixed  of  any  in 
the  world,  Portuguese,  French,  Arme- 
nians, besides  natives;  most  of  whom 
would  be  aliens  under  the  laws  of  Eng- 
land, and  yet  have  been  accustomed  to 
transfer  lands,  the  title  to  which  is  now 
become  insecure  by  reason  of  the  new 
decisions  of  the  Supreme  Court.  It  is 
admitted  on  all  hands  that,  if  the  English 
law  of  alienage  applies  to  lands  in  the 
East  Indies,  it  must  operate  in  this  case. 
The  only  question,  therefore,  is,  whether 
that  law  has  been  introduced.  The  prin- 
ciples which  govern  the  establishment  of 
English  law  m  oar  colonies  are  to  be 
found  in  Lord  Mansfield's  judgment  in 
Gamphell  v.  Hall^f}))  and  in  Chdlmer's 
Opinions  ;  and  the  whole  question  must 
turn  upon  how  much  of  the  English  law 
has  been  introduced  into  Calcutta.  This 
must  depend  upon  the  force  and  effect  of  the 
charters,  whicn  have  at  various  times  been 
^ven  to  the  East  India  Company,  and  which 
it  will  be  necessary  briefly  to  examine. 

It  is  perfectly  well  known  that  Calcutta 
was  obtained  by  the  East  India  Com- 
pany by  purchase  from  the  proprietors, 
who  were  the  zemindars;  and  by  an 
indenture  dated  22nd  July  1702,  the  old 
company  conveyed  to  the  new  company 
amongst  other  possessions.  Fort  WiUiam 
in  Bengal,  and  the  factories  of  Chutter- 
nuttee,  with  a  large  territory  thereto 
belong^K ;  which  convevance  was  recog- 
nised and  confirmed  by  tne  award  of  Lord 
OodoJphvn,  29th  September  1708.(c)  In 
1726  tne  first  charter  for  incorporating  the 
mayor  and  aldermen  at  Madras-patnam, 
Bombay,  and  Calcutta,  and  for  erecting  a 
mayor's  court,  and  other  courts,  at  each  of 
those  settlements,  was  granted  by  King 
George  the  First.  In  that  charter  it  is 
recited  that — 

".the  United  Company  have,  by  the  strict  and 
equitable  diBtribution  of  jastioe  within  the 
tOTms,  forts,  factories,  and  places  belonging  to 
the  said  Company,  in  the  East  Indies  and  other 


(a)  See  the  judgment  of   Grant,  J.,  in  the 
Martin  ease,  1  Fulton,  pp.  269,  270. 

(b)  Cowp.  204  ;  Loift.  655. 

(c)  See  Bruce's  Annals  of  the  East  India 
Company,  8,  Appendix. 
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shape  of  a  sort  of  qtut-rent.  At  tiie 
period  we  are  now  speaking  of,  the 
Earopean  popnlation  was  inconsiderable, 
neither  fixed  or  permanent,  bnt  oonstantly 
changing,  and  consisted  rather  of  trayel- 
ling  merchants,  and  persons  in  their 
emploj,  than  of  any  fixed  or  stationary 
body.  Had  the  law  of  English  tenures 
then  prevailed,  it  wonld  have  been  im- 
possible to  carry  it  into  effect,  as  it  is 
probable  that  in  case  of  intestacy,  no  snch 
person  as  the  heir  at-law  would  bare  been 
to  be  found  in  the  country.  But  in  truth, 
as  far  as  the  law  of  tenure  existed,  the 
Mahomedan  must  have  prevailed. 

The  natural  course  is  to  consider  the 
law  of  real  property  according  to  the  lex 
loci  in  the  East  Indies  ;  that,  then,  would 
be  the  Mahomedan  law ;  and  the  introduc- 
tion of  English  law  could  not  be  to  the 
same  extent  as  in  a  country  conquered, 
as  Jamaica,  or  ceded,  where  the  law  of  the 
mother-country  becomes,  em  conce$WL,  the 
law  of  the  colony.  In  such  case  the  law 
previously  existing  is  tabula  rasa,  and  the 
new  law  prevails  to  its  full  extent.  The 
prevalence  of  such  a  law  in  India  has 
never  been  heard  of  till  the  recent  de- 
cision in  the  Supreme  Court  of  Calcutta. 
At  Madras  it  has  not  even  yet  been  intro- 
duced, all  real  property  being  held  there 
to  be  chattels  only,  and  parsed  and  trans- 
ferred by  instruments  used  for  the  convey- 
ance of  chattels. 

But  having  briefly  examined  the  nature 
of  the  general  charters,  we  come  now  to 
that  of  1774,  for  erecting  a  Supreme 
Court  of  Judicature  at  Fort  William ;  and 
this  will  require  particular  notice.  By 
the  13  Geo.  8.  c.  63.  s.  13,  His  Majesty  was 
empowered  by  charter  or  letters  patent 
to  establish  a  Supreme  Court  at  Fort 
William;  and  the  words  of  that  section 
show  the  peculiar  caution  with  which  it 
was  intenaed  this  introduction  of  tho 
English  law  into  Calcutta  should  apply. 
The  section  first  alludes  to  the  charter  of 
1753,  granted  by  Oeo.  2,  which  it  states — 


parts,  very  much  encouraged,  not  only  oar  own 
subjects,  but  likewise  the  subjects  of  other 
princes,  and  the  natives  of  the  adfaoent  coun- 
tries, to  resort  to  and  settle  in  the  said  towns, 
forts,  Victories  and  places,  for  the  better  and 
more  convenient  carrying  on  of  trade." 

And  it  then  proceeds  to  establish  a  court 
of  oyer  and  terminer,  and  provides,  among 
other  things,  that  the  juries  there  assem- 
bled shall  consist  of  the  principal  inhabi- 
tants of  the  place,  without  sayinff  any- 
thing of  their  being  the  King's  subjects, 
an  omission  which  is  found  also  in  the  sub- 
sequent charter  of  1753,  and  which  is  an 
important  fact,  when  we  are  considering 
how  mnch.  of  the  English  law  has  been 
introduced  into  that  country.  In  conse- 
quence of  the  dispersion  of  the  mayor  and 
aldermen,  and  the  dissolution  of  their 
authority  by  the  occupation  of  Madras  by 
the  French  previous  to  the  treaty  of  Aix- 
la-Chnpelle,  a  new  charter  was  granted  in 
1753,  re- erecting  the  body  corporate,  by 
the  name  of  "  The  Mavor  and  Aldermen 
of  Madras-patnam,'*  which  was  to  consist 
of  a  mayor  and  nine  aldermen ;  of  whom 
seven,  at  least,  together  with  the  mayor 
for  the  time  being,  should  be  natural-bom 
subjects,  and  the  remaining  two  might  be 
foreign  Protestants,  and  the  subjects  of 
any  other  prince  or  state  in  amity  with 
the  king.  It  then  constitutes  a  court  of 
oyer  and  terminer  and  gaol  delivery, 
composed  of  the  mayor  and  any  two  of 
the  aldermen ;  and  provides  that  the  jury 
shall  consist  of  the  principal  inhabitants 
of  the  district,  and  shall  take  the  same 
oaths  as  are  administered  in  England; 
and  the  civil  court  is  empowered  to  tiy 
all  cases  except  suits  between  Indian 
natives  of  Madras,  which  are  to  be  deter- 
mined  by  themselves,  according  to  their 
own  law,  unless  they  shall  choose  to 
submit  to  the  judgment  of  the  oourt.(a) 

Besides  the  authority  conferred  by  Uiis 
charter,  the  Company  were,  by  treaty 
with  the  Nabob,  Serajah  Dowla,A,D,  1757, 
empowered  to  erect  a  mint,  and  coin 
money  in  Calcutta ;  and  in  the  same  year 
they  acquired  a  perwanah  for  the  24 
perfi:unnahs,(&)  which  is  a  district  immedi- 
atefy  adjoining  Calcutta ;  so  that  at  that 
time,  instead  of  Calcutta  being  part  of  the 
territories  of  the  King  of  England,  it  wbjb 
held  under  a  native  prince,  bv  a  company 
of  merchants,  paying  a  tribute  in  the 

(a)  See  Stephen's  Nunconiar  and  Impey,  2, 
S9  ;  Beveridge*s  Nanda  Kumar,  210. 

(6)  Perwanah  (Persian)  a  royal  patent. 
The  Twenty-fonr  Pergunnahs  is  the  officisJ  name 
of  the  district  immediately  adjoining  and  en- 
closing, tfaoQgh  not  admini6tratiye]y  including, 
Calcutta.  It  was  the  original  semincUuy  of  Cu- 
cutta  granted  to  the  English  Company  by  a  sa- 
badars  perwanah  in  \7&7-^.**^MobM<m-Job9aH. 


"does  not  sufficiently  provide  for  the  dne 
administration  of  justice  m  such  manner  as  the 
state  and  condition  of  the  Company's  presidency 
of  Fort  William  in  Bengal,  so  long  as  the  said 
Company  shall  continue  in  the  possession  of  the 
territorial  acquisitions  before  mentioned,  do  and 
must  require ;" 

and  it  then  proceeds  to  empower  the 
£in^  to  erect  the  Supreme  Court  at  Fort 
Wilham,  which  is  declared  to  have— 

"full  power  and  authority  to  exercise  and 
perform  all  civil,  criminal,  admiralty,  and  occle* 
siastical  jurisdiction ;" 

and — 

"  to  form  and  establibh  such  rules  of  practice, 
and    such  rules  for   the  process  of  the  said 
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Cocrt,  and  to  do  all  such  other  things  as  shall 
be  found  necessary  for  the  administration  of 
justice,  and  the  dne  execution  of  all  or  anj  of  the 
powers  which  by  the  said  charter  shall  or  may 
be  granted  and  committed  to  the  Miid  Court," 

and  declares  such  Court  to  be  a  court  of 
record,  of  oyer  and  terminer  and  of  gaol 
delivery,  ^ow  this  is  not  an  absolute 
introduction  of  the  English  law,  but  only 
9tLb  mode,  that  is,  as  long  as  the  Company 
shall  continue  in  possession  of  the  terri- 
tories there  enumerated;  and  the  Com- 
pany is  at  the  same  time  made  the 
medium  for  the  introduction  of  such  parts 
of  the  English  law  as  is  capable  of  being 
applied  to  the  East  Indies.  That  it  was  a 
qualified  introduction  is  plain,  from  the 
circumstance,  that  up  to  this  moment 
trial  by  jury  does  not  exist,  except  in 
criminal  cases.  How,  then,  can  it  be 
argued,  that  the  feudal  law  of  tenure, 
with  all  its  various  incidents  and  circum- 
stances, which  never  can  exist  in  that 
country,  has  been  introduced  P  In  a  sub- 
sequent statute,  21  Geo.  8.  c.  70,  passed  to 
explain  the  13  Geo.  3,  it  is,  by  the  17th 
section,  provided  that  the  Supreme  Court 
shall  determine  all  actions  and  suits 
against  the  inhabitants  of  Calcutta,  in  the 
case  of  Mahomedans  and  G«ntoos,  by 
their  own  laws  and  usages ;  reserving  to 
that  class,  which  constituted  the  largest 
portion  of  the  inhabitants  of  Calcutta, 
their  own  peculiar  laws  and  customs.  By 
the  23rd  section  of  the  same  Act,  the 
Gk)vemor  General  and  Council  are  em- 
powered to  frame  regulations  for  the 
Provincial  Courts  and  Councils,  which 
form  a  code  of  law  for  the  whole  sys- 
tem of  jurisprudence  to  be  administered 
within  the  jurisdiction  of  the  Supreme 
Court.  By  the  3rd  section  of  the  38th 
Begulation  of  1793,  made  in  pursuance  of 
this  Act,  provision  is  made  for  allowing 
aliens  to  purchase  and  hold  lands,  subject 
to  the  sanction  of  the  Governor  General 
and  Council.  This  Begulation  expressly 
recognises  the  Begulation  of  8th  June 
1787,  which  was  for  the  same  purpose; 
and  the  effect  of  which  has  been,  that 
almost  all  the  land  in  the  Mofussil  has 
been  held  by  foreigners,  (a) 

Let  us  see,  however,  to  what  extent  the 
laws  of  England,  as  regarded  real  property, 
has  been  mtroduced  into  Calcutta.  In 
Gardiner  v.  FeU{h)  it  was  held,  for  the 
first  time  in  this  country  that,  in  order 
to  pass  lands  held  in  Calcutta  by  will, 
the  will  must  be  executed  according  to 
the  Statute  of  Frauds.  The  Master  of  the 
Bolls,  in  his  judgment,  alludes  to  the  case 


(a)  See  below,  p.  711. 
(6)  I  Jac.  &  W.  22. 


of  Freeman  Y,  Fairl%e,{a)  which  was  then 
pending,  and  in  which  a  commission  had 
issued  to  ascertain  the  rules  of  descent 
that  prevailed  in  Bengal.  That  case  has 
been  since  decided,  and,  as  I  understand, 
it  only  affirms  the  principle  before  esta- 
blished, by  deciding  that  lands  in  Calcutta, 
being  of  the  nature  of  freehold,  descend 
to  the  heir.  It  does  not  decide  them  to 
be  freehold,  but  only  of  the  nature  of 
freehold ;  that  is,  so  far  as  respects  the 
right  of  the  heir-at-law  to  succeed  to 
them.  The  adoption  of  our  form  of  con- 
veyance by  lease  and  release  is  no  evidence 
of  the  tenure  of  property  there,  for  it  has 
been  introduced  entirely  to  prevent  forgery 
and  without  relation  to  that  assurance. 
By  the  charter  of  1774  all  lands  in  Calcutta 
are  liable  to  be  sequestered,  and,  after 
judgment,  may  be  sold  for  the  payment  of 
debts,  and  such  is  the  common  course; 
and  it  has  been  held(&)  that,  as  the  lands 
are  liable  to  debts  in  the  possession  of  a 
testator,  under  the  provision  giving  the 
Supreme  Court  ecclesiastical  jurisdiction, 
they  are  also  liable  in  the  liands  of  the 
executor.  Now  the  greater  portion  of  the 
lands  in  Calcatta  are  derived  through  or 
immediately  from  an  executor,  and  con- 
sequently that  construction  of  the  charter 
becomes  of  great  importance  and  constant 
application,  and  was  not  interrupted  until 
tne  9  Geo.  4.  c.  33,  which  enacts  that, 
whenever  any  British  subjects  or  persons 
not  beins  Mahomedans  or  G^ntoos  shall 
die  entitled  to  any  real  estate  in  India, 
such  estate  shall  be  deemed  assets  for  the 
payment  of  debts ;  and  the  expression 
seems  to  recognise  other  than  British 
subjects,  and  would  include,  therefore, 
French  or  Portuguese,  whose  lands  are 
thus  made  liable  for  the  payment  of  debta 
as  before  held  under  the  charter  of  1774, 
and  the  lands  treated  as  chattels,  upon 
which  execution  is  to  be  levied,  as  upon 
an  ordinary  judgment.  So  much  only, 
therefore,  of  the  English  law  as  relates  to 
chattels  is  introduced  by  this  statute.  We 
insist,  therefore,  that  there  is  no  English 
law  in  Calcutta  constituting  that  species 
of  real  property  upon  which  the  preroga- 
tive of  the  Crown  could  attach,  and  which 
would  make  it  unlawM  for  an  alien  to 
hold  it. 

Having  already  shown  that  under  the 
regulations  an  alien  may  hold  lands,  it 
must  be  presumed  that  General  Martin^ 
an  officer  in  the  Company's  service,  held 
those  lands  of  which  he  was  possessed  in 


(a)  1  Moo.  Ind.  App.  805 ;  S.C.  2  St.  Tr. 
N.S.  1000. 

(6)  See  esses  cited  in  Freeman  v.  Fairlie; 
also  Marca  Zora  ▼.  Moaes  Caehekarry,  East's 
Notes,  Case  49 ;  and  Jebb  v.  Le/evre^  CL  Ad. 
Reg.  1829,  56 ;  Morley's  Digest,  1,  250. 
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the'Mofnssil  with  the  sanction  and  per- 
mission of  the  Governor  Greneral  and 
Council,  and  consequently  those  lands 
cannot  be  liable  to  escheat  to  the  Crown. 

The  will  being  properly  executed  to 
pass  real  estate,  the  heir-at-law  is  wholly 
disinherited,  and  cannot  claim  any  part  of 
the  lands  either  in  the  Mofhssil  or  in  the 
territories  of  the  King  of  Oude,  and  the 
whole  must  be  applied  for  the  purposes 
and  according  to  the  directions  of  the  will. 

With  respect  to  the  presumed  error  in 
the  decree,  the  highest  point  to  which  it 
can  be  carried  is  that  the  Court,  through 
inadvertence,  confirmed  the  Master's  re- 
port of  1830,  which  it  afterwards  opened, 
without,  as  it  is  insisted  on  the  other  side, 
directing  a  re-hearing ;  but  the  hearing 
on  further  directions  was  a  re-hearing  for 
this  purpose,  and  the  Court  having  reserved 
further  directions  was  quite  competent  to 
make  them  by  sending  the  case  back  to 
the  Master. 

There  is  no  difficulty  in  carrying  the 
testator's  intentions  respecting  the  College 
at  Lucknow  into  effect ;  the  Master  so 
finds,  and  it  is  apparent  on  the  face  of  the 
case  that  the  directions  in  the  will  are  suffi- 
ciently precise  and  intelligible  to  prevent 
any  doubt,  and  the  doctrine  of  cyjpres  has 
no  application.  I  shall,  however,  leave 
these  subjects  to  be  discussed  by  my 
learned  friend  who  is  to  follow  me,  and 
conclude  bv  submitting  that  this  is  no 
case  in  which  the  prerogative  of  the 
Crown  can  attach ;  but  that  if  the  law  of 
alienage  shall  be  held  to  prevail  in  the 
East  Indies,  and  to  be  applicable  here, 
the  East  India  Company,  as  exercising 
the  supreme  authority  and  enjoying  under 
their  grants  and  charters  tne  exclusive 
interest  in  the  territories,  are  entitled  to 
administer  the  charities  without  infring- 
ing on  the  King's  prerogative,  and  that 
they  ought  to  be  so  empowered. 

E.  J.  Lloyd  [contended  that  the  principles 
governing  the  escheat  to  the  (>own  of 
lands  held  by  aliens  could  not  apply  in 
this  case.I 

The  history  of  the  successive  acquisi- 
tions of  the  territories  in  the  East  Indies 
shows  that  the  allegiance  due  to  the 
Crown  of  England  must  be  of  a  modified 
and  restricted  nature.  The  grant  to  the 
Company,  in  1699,  of  the  three  towns  of 
Chinsurah,  Chandemagore,  and  Chutter- 
nuttee  (now  Calcutta)  was  as  proprietors, 
not  as  sovereigns ;  so  the  right  of  coining, 
in  the  name  of  the  Emperor  of  Mogid, 
given  in  1767,  was  a  deputed  authority 
not  a  delegated  prerogative,  for  the  coin- 
age is  to  this  dav  issued  in  his  name.  In 
the  same  year  tne  Company  acquired  the 
twentf-four  pergunnahs  as  zemindars, 
that  18,  subordinate  chiefs,  not  absolute 


Boyereigiu ;  and  in  1753  they  obtaLaed  the 
grant  which  is  the  foundation  of  all  the 
sovereign  rights  they  exercise  to  this  day. 
Now  this  grant  can  never  be  considered 
as  passing  an  independent  sovereignty, 
for  it  was  derived  from,  and  is  at  this  day 
to  a  certain  degree  subordinate  to,  toe 
Qreat  Mogul,  and  can  carry  with  it  no 
rights  to  the  Crown  of  England  but  such 
as  were  previously  possessed  by  the  Mogvl 
and  are  contained  in  the  grant  itself.  It 
is  not  pretended  that  the  right  of  escheat 
was  ever  possessed  by  the  Mogtd,  and 
therefore  such  a  right  could  not  pass  by 
the  grant;  and  not  beiD^  in  the  grant, 
nor  existing  previously  in  the  country, 
how  can  it  be  said  to  attach  on  the  lands 
when  possessed  by  the  Crown,  who  is,  as 
already  shown,  but  the  subordinate  and 
not  the  absolute  lord  of  the  fee  P  The  Act 
of  9  Geo,  4.  c.  33,  clearly  takes  this  view, 
for  it  speaks  of  "  other "  than  British 
subjects,  and  makes  real  estate  in  the 
hands  of  an  executor  assets  for  the  pay- 
ment of  simple  contract  debts. 

II.  If  the  bequests  in  the  will  of  General 
Martin  are  general,  and  not  particular, 
they  admit  the  application  of  the  doctrine 
of  cypres.  The  Attorney  General  v.  BUhop 
of  Oxford  (a)  does  not  apply,  for  there  was 
no  general  intention  indicated  by  the 
testator  in  that  case,  and  the  particular 
one  could  not  be  carried  into  effect.  Here 
there  is  sufficient  general  intention  mani- 
fested in  the  will  to  warrant  ijie  Court 
applying  the  doctrine  of  cypres,  [He  re- 
ferred to  Attorney  General  v.  IronmongefB^ 
Company, i]b)  decided  on  the  authority  of 
The  Attorney  General  v.  The  Bishop  of 
LlandaffJ]  With  respect  to  the  manner  in 
which  the  Supreme  Court  has  dealt  with 
this  case  on  the  re-hearing,  it  is  not 
inconsistent  with  the  practice  of  the  Court 
of  Chancery  here,  Turner  v.  Turner  [c)i 
for  it  is  always  open  to  the  Court  on  the 
hearing,  if  it  is  not  satisfied  with  the 
Master's  report,  to  direct  a  further  inquiry, 
even  though  the  report  has  been  confirmed. 
If  the  Master's  fijnst  report  is  to  be  held 
conclusive,  the  funds  must  remain  in 
Court  to  abide  the  possibility  of  the  Luck- 
now  charity  being  established,  and  cannot 
fall  into  the  residue  as  contended  for  by 
the  appellants,  Attorney  General  v.  Bish^ 
of  Chester.{d)  The  charity  cannot  &il  for 
want  of  a  Itrustee  ;  the  Court  wiU  supply 
that.  With  respect  to  the  residue,  if 
the  testator  has  impressed  the  whole  of 
his  estate  generally  with  a  charitable  ob- 


(a)  1  Bro.  C.C.  444i» ;  B.C.  4  Ves.  431ft. 
(6)  2  My.  &  K.  576  •  Cr.  &  P.  208  ;  S.C.  on 
appod  10  a.  &  F.  908. 

(c)  1  SvansL  155.    See  aathorities,  ibid. 

(d)  1  Bro.  CO.  444. 
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ject,  the  residue  must  follow  the  same 
course. 

The  Attorney  Generalia)  and  the  SoUeUor 
Oeneral  (b)  for  the  Crown. 

The  Attorney  General :  The  only  question 
we  feel  it  necessary  to  argue  on  behalf  of 
the  Grown  is  that  which  is  placed  first  on 
the  case  submitted  by  our  predecessors  in 
office,  respecting  the  effect  of  the  testator 
General  Mariin  being  an  alien  and  inca- 
pable of  holding  lands ;  and  the  proposition 
which  I  shall  submit  to  the  Court,  on 
behalf  of  His  Majesty,  is  that  the  sove- 
reignly of  the  territories  held  by  the  East 
In£a  Company  is  in  the  Crown  of  England, 
and  that  by  virtue  of  that  sovereignty, 
npon  the  aeath  of  General  Jfor^tn,  the 
real  property  of  which  he  was  possessed 
escheated  to  the  Crown.  The  importance 
of  this  question,  though  overrated  as  far 
as  respects  this  individual  case  of  the 
appellants,  is  considerable ;  for  though 
the  Crown  would,  in  case  your  Lordships 
shall  affirm  my  proposition,  in  all  proba- 
bility be  advised  to  grant  these  estates  for 
the  carrying  into  effect  the  general  inten- 
tions of  the  will,  so  far  as  such  intentions 
are  capable  of  being  performed,  yet, 
inasmuch  as  very  large  possessions  are 
held  in  India  by  aliens,  it  will  be  neces- 
sary, should  the  decision  of  the  Supreme 
Court  be  upheld,  to  make  some  immediate 
legislative  provision  against  the  incon- 
venience wnich  would  otherwise  ensue. 
Now,  we  submit  that  the  Crown  could  not 
have  taken  possession  of  General  Martvni'B 
estate,  he  being  an  alien,  during  his  life- 
time without  office  found,  yet  that  on 
his  death  they  revert  absolutely  to  the 
Crown  and  cannot  descend  to  his  heir. 
The  Begulations  of  1793,  already  alluded 
to,  show  that  the  Governor  General  in 
Ck)iincil  has  a  power  of  permitting  or  pro- 
hibiting any  European  holding  lands 
within  the  limits  of  the  town  of  Calcutta. 

The  Regulations  are  made  under  the 
powers  conferred  by  Act  of  Parliament, 
and  are,  in  fact,  equivalent  to  Orders  in 
Council  here ;  the  effect,  therefore,  of  this 
prohibition  to  Europeans  to  hold  lands 
without  the  licence  of  the  (Governor  Gene- 
ral would  make  such  licence,  in  the  case  of 
an  iJien,  eouivalent  to  letters  of  deniisation 
here,  and,  tneref ore,  unless  GeneralJfar^ 
had  obtained  such,  he  could  not  legally 
hold  lands  in  Calcutta. 

L  The  law  disabling  aliens  from  hold- 
ing real  estates  was  necessarily  introduced 
eo  wnttamti  the  sovereignty  of  these  terri- 
tories became  vested  in  the  Crown.    At 


(a)  Sir  John  Campbell,  aftenrazds  Lord 
Chancellor. 

(6)  Sir  Bobert  Moosey  BoUe»  afterwards  Lord 
Cranworth,  L.C. 


that  period  the  natives  and  inhabitants 
became  subjects  of  Great  Britain,  and  the 
lands,  therefore,  in  their  hands  did  not  be- 
come liable  to  escheat.  To  ascertain  the 
power  of  the  Crown  we  must  look  not  to  the 
nistory  of  the  Company  as  an  association 
of  merchants  or  traders  incorporated  for 
the  purpose  of  trade,  but  to  the  legislative 
enactments  and  declarations  respecting 
the  rights  of  the  Crown.  That  the  sove- 
reign^ of  the  territories  in  the  East  Indies 
belonging  to  the  Company  is  in  the  Crown 
admits  of  no  doubt.  The  53  Geo.  3.  c.  155, 
recites  that  the  privileges  conferred  on 
the  East  India  Company  should  be  without 
prejudice  to  the  unaoubted  sovereignty  of 
the  Crown  of  the  United  Elngdom ;  and 
in  the  95th  section  it  is  provided  that 
nothing  in  the  Act  contained  shall  extend, 
or  be  construed  to  extend,  to  prejudice  or 
affect  the  undoubted  sovereignty  of  the 
Crown  of  the  United  Kingdom,  &c.  in  and 
over  the  said  territorial  acquisitions.  Now, 
it  cannot  be  disputed  that  these  territorial 
acquisitions  were  originally  obtained  by 
conquest ;  and  it  must  therefore  be  taken 
that  since  the  13  Geo.  3.  c.  63,  A.D.  1793, 
the  Crown  has  held  this  territory  in  full 
sovereignty. 

Admitting  the  general  position  that 
upon  the  conquest  of  a  colony,  the  law 
remains  unchanged  until  the  will  of  the 
conqueror  is  expressed,  I  apprehend  that 
must  be  taken  as  between  subject  and 
subject,  not  as  between  the  sovereign  and 
subjects ;  and  that,  consequently,  be  the 
Government  of  the  conquered  colony  what 
it  may,  the  prerogative  law  is  necessarily 
introduced  to  an  extent  sufficient  to  es- 
tablish and  preserve  allegiance  between 
the  conqueror  and  the  conquered.  Of 
this  nature  is  the  law  respecting  aliens, 
which  is  not  a  feudal  law,  as  contended  on 
behalf  of  the  appellants,  but  depending 
upon  a  principle  of  national  or  civil 
policy,(a)  which,  while  it  allows  aliens  to 
have  property  in  all  that  is  movable, 
prohibits  them  holding  lands  because  they 
owe  allegiance  not  to  the  Crown  of  Eng- 
land, but  to  a  foreign  Power.  The  law 
of  alienage  has  been  established,  therefore, 
for  the  purpose  of  preserving  the  alle- 
giance of  tne  subjects  to  the  Crown, 
and  not  upon  the  feudal  system  as  a  tenure 
of  land. 

In  the  introduction  of  this  law  into  a 
conquered  colony  the  same  rules  must 
apply  to  the  East  Indies  as  to  any  other 
colony,  as,  for  instance,  in  America,  and 
there  it  is  admitted  that  aliens  cannot 


(a)  1  Bl.  Gomm.  872.  The  principle  is  so 
stated  in  S  Bl.  Comm.  249,  cited  by  Pemberton 
for  the  appellants. 
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hold  landB.(a)  That  was  the  opinion  of 
Sir  Fleicher  Norton  in  1764.  Then  why 
in  India  if  not  in  Pennsylvania  P 

II.  The  law  of  real  property  prevailing 
in  Exigland  has  been  introdacea  into  the 
East  Cidies,  and  the  law  of  alienage,  being 
incident  to  and  parcel  of  that  law,  has 
been  established  within  it.  At  the  period 
of  the  acquisition  of  the  territories  in  the 
East  Indies  there  was  no  law  applicable 
to  European  settlers.  The  Gentoo  law 
was  for  one  set  of  natives,  the  Mnssnlman 
law  for  another ;  but  there  was  no  law  to 
which  Christians  could  conform,  for  which 
reason  the  original  settlers  must  neces- 
sarily have  carried  the  laws  of  England 
with  them.(6) 

That  the  European  settlers  have  so  felt 
and  acted  is  evident  from  their  having 
adopted  our  forms  of  conveyance  by  lease 
and  release,  availing  themselves  of  the 
Statute  of  Uses  ;  and  the  Courts,  holding 
three  witnesses  necessary  to  the  devise  of 
lands,  have  in  the  same  way  introduced 
the  Statute  of  Frauds. 

But  it  is  not  merely  by  the  acts  of  the 
European  residents  themselves,  or  the  de- 
cisions of  the  Supreme  Courts,  that  the 
English  law  has  been  introduced;  the 
charters  granted  under  Aces  of  Parlia- 
ment, from  1773  downwards,  all  establish 
the  same  fact.  By  them  courts  of  justice 
are  established,  having  jurisdiction  over 
all  persons,  without  discrimination,  within 
certain  limits,  founded  on  the  same  prin- 
ciples and  administering  the  same  laws  as 
Erevail  in  the  King's  Court  here.  Can  it 
e  said  that  is  not  an  introduction  of  Eng- 
lish law  P  The  application  of  the  law  of 
this  country  to  the  East  Indies  has  been  re- 
cognised and  enforced  iif  our  own  country 
— Gardiner  v.  Fell,{c)  Freeman  v.  Fairlie,(d) 
If,  therefore,  the  law  of  real  property  as 
prevailing  here  is  introduced  into  India, 
as  these  authorities  establish,  the  heir  to 
take  property  must  be  according  to  the 
rule  of  law  here  j  he  must  he  bom  injure 
matrimonii,  the  nearest  male  descendant 
of  the  whole  blood.  That  would  exclude 
the  .party  claiming  as  his  heir-at-law  to 
General  Martin,  if  he  died  intestate,  for 
the  testator's  brother,  Loui^  Martin,  was 
only  of  the  half-blood.  But  General  Martin 

(a)  Chalmers*  Opinions,  2,  864.  '*  No  aliens, 
except  such  as  can  claim  the  benefit  of  the 
definitive  treaty,  or  bring  themselves  within 
the  7th  of  His  late  Majes^,  are  by  law  entitled 
to  purchase  lands  for  their  own  benefit,  and  to 
transmit  them  to  others,  either  Arom  the  Crown 
or  from  private  persons,  in  any  of  His  Mjgesty's 
dominions  in  North  America  or  the  West  Indies." 
-  (6)  Chalmers*  Opinions,  1,  194,  195.  These 
opinions  refer  only  to  British  subjects. 

(c)  1  Jac.  &  W.  22. 

(d)  1  Moo.  lod.  App.  805 ;  S.C.  2  St.  Tr. 
N.S.  1000. 


could  have  no  heir ;  for  not  having  re- 
ceived letters  of  denization,  he  had  no 
heritable  blood  in  him.  He  ^vas  not  a 
natural-bom  subject,  and  therefore  the 
laud  is  escheated  to  the  Crown ;  that  is, 
independent  of  the  law  of  alienage. 

With  respect  to  the  objections  urged  on 
the  other  side,  first,  with  regard  to  allow- 
ing Armenians  to  hold  lan£,  that  was  in 
pursuance  of  a  deed-poll  made  by  the 
Governor  and  Company  of  Merchants 
tradinff  to  the  East  Indies  of  Jnne 
22nd,  1688,  whereby  it  was  agreed  that 
Armenian  merchants  should  have  liberty 
to  settle  in  any  of  the  Company's  cities, 
garrisons,  or  towns,  and  to  buy,  sell,  and 

Surchase  lands  and  houses,  (a)  Now,  in- 
ependent  of  this  agreement,  if  the  East 
India  Company  intended  to  abrogate  the 
the  prerogative  of  the  Crown  it  could  have 
no  legal  effect,  for  it  was  made  in  1688, 
when  they  were  mere  settlers  and  mer- 
chants, and  had  nothing  like  a  sovereign 
power  or  authority. 

Then  with  respect  to  the  charter  con- 
stituting the  [corporation  to  be  composed 
of  a  certain  number  of  aldermen,  all  of 
whom  need  not  be  British  subjects,  no 
real  property  qualification  is  required  that 
might  have  given  ground  for  argument; 
but,  as  it  is,  it  is  certainly  only  a  municipal 
and  fiscal  regulation.  It  was  said  also 
that  there  was  an  impossibility  of  granting 
letters  of  denization ;  but  now  is  that 
proved  P  I  contend  that,  so  far  firom  such 
being  the  case,  the  statute  9  Oeo,  4.  c.  33., 
has  expressly  pointed  at  such  when  it 
permits  British  subjects  and  "  others"  to 
purchase  and  hold  lands  in  Calcutta,  and 
*' others  "must  be  those  who  can  legally 
hold  them ;  and  they,  if  aliens,  can  only 
in  strictness  be  such  as  have  acquired 
letters  of  denization.  Upon  the  authori- 
ties, therefore,  in  this  country,  as  well  as 
in  India,  I  contend  that  the  Crown  is  en- 
titled to  the  lands  possessed  by  General 
Martin  at  his  decease,  and  that  this  Court 
will  not  be  guided  by  any  fancied  incon- 
venience from  establishing  and  ^ving 
effect  to  a  p;reat  constitutional  principle. 

The  Solicitor  Oenerdl:  The  authoritiea 
already  stated,  as  well  as  the  charter  giving 
jurisdiction  to  the  Courts  to  hold  pleas, 
real,  personal,  and  mixed,  all  conspire  to 
prove  that  the  law  of  real  propertnr,  as 
established  in  this  country,  prevuls  in 
India,  and  to  confirm  the  decision  of  Lord 
Lyndhwnt  in  Freeman  v.  Fa^rlie ;  and  if 
such  be  the  fact,  the  impracticability  of 
aliens  holding  lands  being  a  parcel  of  that 
law  must  prevail  in  the  East  Indies  also. 


(a)  See  as  to  statas  of  Armenians  in  India, 
Morton's  Decisions,  16,  and  Appoidix,  p.  869  ; 
I.  L.R.  6  Calcutta,  794  ;  Beveridge's  Kanda 
Kumar,  207. 
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but  thej  in  no  respect  alter  the  diaqnalifi- 
cation  of  aliens  to  hold   lands  without 
letters   or    denization   or   some    equiva- 
lent, (a) 
The  13  Oeo.  3.  c.  14.,  intituled— 

"  An  Act  to  encourage  the  subjects  of  foreign 
states  io  lend  money  upon  the  security  of  trS^ 
hold  or  leasehold  estates  in  any  of  His  Majesty's 
colonies  in  the  West  Indies ;  and  to  render  the 
securities  granted  to  such  aliens  effectual  for  re- 
coyeriug  payment  of  the  money  so  to  be  lent, 
by  sale  of  such  freehold  or  leasehold  estates." 
was  passed  in  consequence  of  the  alarm 
prevailing  after  the  war  of  1763  that  we 
nad  not  capital  sufficient  to  manage  the 
transactions  in  our  colonies.  It  recites 
that  doubts  had  arisen  whether,  as  the  law 
then  stood,  any  security  in  the  nature  of 
a  mortgage  granted  to  a  foreigner  or  alien, 
or  to  any  person  in  trust  for  him,  could 
be  made  effectual  against  such  estates  for 
recovering  the  money  lent  thereon;  and 
that  no  foreigrner  or  alien,  as  the  law  then 
stood,  could  oring  or  prosecute  any  suit 
for  the  recovery  of  money  in  any  court  of 
law  or  equity  within  His  Majesty's  do- 
minions at  a  time  when  the  State  of  which 
such  alien  was  a  natural-bom  subject 
was  at  war  with  this  kingdom  ;  in  order  to 
remove  such  doubts  and  to  encourage 
foreigners  to  lend  money  on  the  security 
of  estates  so  situate,  it  is  enacted  by  the 
second  section — 

That  in  case  of  nonpayment  of  money  so 
lent  suits  may  be  bmuffht  at  common  law 
for  the  recovery  of  aamages,  or  in  the 
Court  of  Chancery  for  the  colony ;  and  the 
plaintiff  shall  be  entitled  to  a  lice  remedy 
for  recovering  as  a  British  subject. 

And  by  the  third  section  power  is  given 
to  the  said  Court  of  Chancery  to  order  the 
sale  of  the  mortgaged  premises,  as  in  cases 
where  the  mortgagor  has  consented  to  a  sale . 

Now  the  provisions  of  the  statute  are, 
not  that  an  alien  is  to  take  possession  of 
the  land  so  mortgaged,  but  that  the  Court 
shall  take  care  that  it  is  sold  ;  and  there 
is  no  authority  to  be  found  more  distinctly 
recognising  the  doctrine,  respecting  the 


This  is  not  a  rule  of  tenure,  but  a  conse- 
quence of  the  Boyal  prerogative,  founded 
upon  principles  of  State  policy,  (a).  The 
cam  in  2>yer(&)— where  it  is  said  that  an 
alien  cannot  purchase  copyhold  lands,  be- 
canse  he  hath  no  power  to  retain  them, 
unless  wholly  for  the  King,  and  the  Ein^ 
cannot  hold  of  anyone,  and  therefore*  if 
he  purchase,  it  must  escheat  to  the  lord — 
is  relied  upon,  as  opposed  to  the  doctrine 
of  Lord  Coke ;  but  tnat  case  is  not  good 
law ;  it  is  questioned  whenever  cited.  If 
an  alien  purchase  land  it  escheats  to  the 
Crown  notwithstanding,  and  that  even 
though  it  be  copyhold.  Holland*$  cafle.(c) 
The  grounds  upon  which  this  law  respect- 
ing fdiens  rests  are  stated  in  HolUmi'$ 
case  by  Lord  Haie^(d)  thus : — 

*'  The  reason  why  an  alien  may  not  purchase 
lands  is  because  that  the  kingdom  may  not  be 
impoyerikhed  thereby,  by  transporting  the  reve- 
nues of  the  land  into  a  foreign  country,  and 
putting  a  part  of  it  under  the  subjection  of  a 
foreign  prince.*' 

It  is,  therefore,  a  reason  of  state  policy 
applicable  as  well  to  the  territories  of  the 
(>own  within  its  own  dominions  as  though 
situated  in  other  countries,  and  which 
have  by  conquest  or  treaty  become  part  of 
its  possessions. 

The  statute  82  Hen,  8.  c.  16.  s.  13,  con- 
ceming  strangers,  enacts — 

"That  no  strangers,  except  denizens,  may 
take  any  lease  of  any  dwelling-house  or  shop 
within  the  realm,  or  in  any  other  of  the  King's 
dominions,  part  of  the  possessions  of  this 
country." 

At  that  time  Calais  and  the  northern 
isles,  Guernsey  and  Jersey,  were  part  of 
tiie  possessions  of  this  country.  Could  it 
be  contended  that  that  Act  did  not  apply 
to  them  as  the  British  Isles  P 

The  opinion  of  Sir  Fletcher  Norton, 
already  cited,  (e)  shows  that  the  law  is 
ecpally  applicable  to  all  colonial  posses  • 
sions  of  the  Grown.  The  Acts  of  Parlia- 
ment to  which  he  refers,  the  13  Oeo,  2.  c.  7. 
and  2  Oeo.  3.  c.  25.  were  passed  with  a  view 
of  encouraging  foreigpaers  in  Ajnerica(/) ; 


(a)  Co.  Lit.  S6 ;  CcdvifCa  case,  7  Rep.  25  ; 
Style's  Kep.  p.  20. 

(6)  2  B.  144. 

(c)  Style,  20 ;  tbid.  40,  75,  84,  90,  94;  S.C. 
1  Boll.  Abr.  194,  534, 535.  The  case,  however, 
is  not  an  authority  for  the  proposition  for  which 
it  is  here  cited. 

(<f)  Counsel  for  the  Crown. 

(e)  Chalmers'  Opinions,  2,  364. 

(/)  In  the  preamble  to  13  Geo.  2.  c.  7., 
"  Whereas  many  foreigners  and  strangers,  flt>m 
the  lenity  of  our  Coyemment,  the  pnnty  of  our 
religion,  the  benefit  of  our  laws,  the  advantages 
of  our  trade,  and  the  security  of  our  property, 
night  be  induced  to  come  and  settle  in  some  of 
His  Majesty's  colonies  in  America,  if  they  were 


made  partakers  of  the  advantages  and  privileges 
which  the  natural-bom  subjects  of  this  realm  do 
enjoy." 

In  the  preamble  to  2  Geo.  3.  c.  25., "  and  it 
is  likewise  expedient  to  add  inducements  to  such 
foreign  Protestants  as  have  settled,  or  may  here- 
after settle,  in  America,  to  engage  in  His  Ma- 
jesty's service." 

(a)  Section  3  of  the  latter  Act  contains  a 
special  provision  that  no  person  who  shall  be- 
come a  natoral-bom  subject  by  virtue  of  this 
Act  shall  be  thereby  enabled  to  be  capable  of 
having,  accepting,  or  taking  any  grant  ftom  the 
Crown  to  himself,  or  to  any  other  in  trust  for 
him,  of  any  lands,  tenements,  or  hereditaments 
within  the  kingdoms  of  Great  Britain  or  Ireland. 
Nothing,  however,  is  said  as  to  lands  elsewhere. 
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inability  of  aliens  to  hold  lands  in  onr 
colonies,  than  in  the  enactments  of  this 
statnte ;  and,  looking  at  the  state  of  the 
law  anterior  to  the  passing  of  this  Act, 
recognised  and  elicited  by  the  Act,  it  is 
qnite  clear  that  the  Legislature  intended 
to  have  this  doctrine  nnimpeached ;  and 
by  the  declaratory  parts  of  the  Act  bare, 
in  fact,  strengthened  and  confirmed  it. 
The  cap.  25  of  the  same  year  which  was 
passed  to  explain  the  two  former  Acts  of 
the  13  Geo.  2.  c.  7,  and  2  Geo.  3.  c.  26, 
has  in  no  way  varied  the  effect  of  the 
previous  Acts. 

With  regard  to  the  objection  urged  by 
the  appellants,  that  there  is  no  machinery 
by  which  this  law  can  be  carried  into 
effect,  that  would  apply  to  many  of  our 
colonies,  for,  except  the  Supreme  Court, 
there  is  no  other  Court  of  Exchequer; 
but  that  is  not  a  ground  of  objection 
which  is  tenable.  It  cannot  be  a  bar  to 
the  prerogative  of  the  Crown,  which  will, 
if  it  think  fit,  readily  create  means  to 
enforce  its  claims  if  these  means  do  not 
at  present  exist,  (a)  Then  as  respects  the 
obtaining  letters  of  denization,  it  is  said 
by  the  appellants'  counsel  that  no  such 
letters  have  ever  been  required  for  aliens 
resident  in  India,  and  that  there  is  no 
mode  of  obtaining  such ;  that,  again,  is  a 
fallacy.  Letters  obtained  from  the  Home 
OflSce  here  would  be  just  as  good  for  the 
purpose  of  holding  lands  in  India,  or  in 
one  of  the  colonies,  as  in  this  country 
itself;  there  is  no  such  thing  as  partial 
letters  of  denization;  they  are  in  their 
very  nature  general,  and  must  extend  to 
all  the  dominions  of  the  Crown.  It  is  not 
fairly  put  when  it  is  said  that  the  en- 
forcing this  rule  of  law  now  is  a  breach 
of  faith  ;  the  abstaining  from  such  a  claim 
on  the  part  of  the  Crown  may  have  been 
accidental,  and  probably  arose  from  their 
bein^  no  Crown  law  officer  in  the  presi- 
dencies, the  Advocate  General  being  the 
officer  of  the  Company,  not  of  the  Crown ; 
but  the  absence  of  asserting  the  preroga- 
tive is  no  bar  to  it  when  it  comes  in  ques- 
tion, and  those  who,  like  Greneral  Martin, 
being  aliens,  have  purchased  lands  under 
such  disabilities  must  abide  the  conse- 
quences of  their  own  acts.  It  is  an  evil 
which,  if  found  to  press  hard,  the  Legis- 
lature can  remedy  without  difficulty. 

In  the  case  of  Gabriel  Frignon,  cited 
from  the  records  of  the  Supreme  Court, 
it  cannot  be  contended  that,  because  no 
claim  was  made  on  the  part  of  the  Crown, 

(a)  See  the  opinion  of  the  Attorney  and  Soli- 
citor, Ryder  and  Strange,  dated  12th  June  1738, 
to  the  effect  that  the  Crown  has  by  prerogative 
power  to  erect  a  Court  of  Exchequer  in  the 
colofiies,  by  letters  patent,  under  the  seal  of  the 
province  by  virtue  of  His  Majesty's  commission 
to  ib»  governor  for  that  purpose,  Chalmers' 
Opinions,  2, 170,  and  2  St.  Tr.  N.S.  1088. 


or  no  notice  taken  by  the  Supreme  Oomt, 
the  prerogative  of  the  Crown  is  barred 
when  it  comes  in  another  case  to  be  asser* 
ted ;  the  case,  however,  proves  too  much,  * 
for  the  peace  with  Fnmce  was  only  in 
1815  ;(a)  ne  must  have  been,  at  the  time  of 
making  his  will,  an  alien  enemy,  and  it 
cannot  be  contended  that  an  alien  enemy 
could  have  any  legal  title  in  lands.  The 
same  rule  applies  to  Greneral  Martin  ;  he 
died  in  1801 ;  either  it  must  be  presumed 
that  he  had  obtained  letters  of  denization 
or  he  was  an  alien  enemy,  and  as  such 
incapable  of  holding  lands.  The  Act  of 
9  Geo,  4.  c.  83,  known  as  Mr.  FerguiwCs 
Act,  has  been  fully  commented  on  by  the 
AUoTMy  General.  I  entirely  agree  in  his 
observations.  But  I  rely  especially  upon 
the  13  Geo,  3.  o.  14,  conceiving  that  no 
sound  distinction  can  be  made  between 
the  colonies  of  the  Crown  in  the  West 
India  Isles  and  its  possessions  in  the  ter- 
ritory of  Asia ;  and  I  submit,  with  great 
confidence,  that  the  lands  of  General 
Maniin,  situate  in  Calcutta,  or  within  the 
presidency  of  Fort  William,  or  the  pro- 
vinces subject  thereto,  are  forfeited,  and 
must  be  declared  to  have  escheated  to  the 
Crown. 

Tinney  (in  reply) :  The  inconvenience  of 
applying  the  laws  respecting  aliens  to  the 
East  Indies  is  admitted  on  all  hands ;  but 
the  Law  Officers  of  the  Crown  say  it  can 
be  remedied  by  the  Crown  granting  the 
funds  in  this  particular  case  to  the  objects 
contemplated  by  General  Martin  in  hia 
will,  and  preventing  by  legislative  enact- 
ment a  similar  inconvenience  occurring 
again,  and  they  hold  out  a  reasonable  ex- 
pectation that  that  course  will  be  adopted 
nere  if  your  Lordships  shall  in  this  re- 
spect affirm  the  decision  of  the  Court 
below.  However  satisfactory  to  the  parties 
such  a  promise  may  be,  it  is  better  to 
have  the  limits  of  this  branch  of  law  well 
defined,  for  it  is  impossible  to  say  in  what 
oases  it  may  not  be  made  applicable  if 
allowed  here.  It  is  admitted  that  the  rule 
cannot  extend  beyond  the  lands  in  Cal- 
cutta and  the  Mouissil ;  the  lands,  there- 
fore, in  Lucknow  are  not  afiected  by  it. 

No  authority  of  any  kind  has  been  pro- 
duced to  show  that  the  escheat  to  the 
Crown,  in  the  caee  of  alienage,  is  any 
other  than  a  rule  of  municipal  law.  If  it 
were  otherwise  it  would  prevail  in  other 
countries  than  England ;  in  the  Canadas, 
therefore,  it  might  be  expected,  but  there 
the  old  French  law,  the  BroU  d*Aubaine,Q>) 
which  repudiates  our  law  of  alienage,  pre- 
vails, ana  though  at  his  death  the  lands 
_i ; ^ 

(a)  The  Treaty  of  Paris  was  signed  on  the 
30^  May  1814,  and  confirmed  by  Art  XI.  of 
the  Definitive  Treaty  of  20th  NoTember  1815. . 
HerUlet'8  Treaties,  1,  249. 

(6)  See  below,  p.  718fi. 
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known  as  Mr.  Ferguson's  Act,  and  whioh 
makes  real  property  in  the  possession  of 
Enropeans  and  others,  not  being  Mabo- 
medans  or  Gkntoos,  assets  for  the  pay- 
ment of  simple  contract  debts,  affords 
the  strongest  argument  in  favour  of  the 
appellants,  for  the  strained  construction 
which  has  been  attempted  to  be  given  to 
the  word  **  others,"  as  meaning  other 
European  aliens  who  have  acquired  letters 
of  denization,  and  for  which  the  counsel 
for  the  Crown  are  indebted  to  the  sugges« 
tion  of  the  Court,  can  never  be  supported. 
According  to  the  English  law  of  alienage, 
an  alien  cannot  die  seized  or  entitled; 
but  the  words  of  the  Act  are,  "shall  die 
seised  or  entitled/*  There  is  nothing  in 
the  Act  to  distinguish  any  of  the  various 
denominations  of  residents  in  India,  not 
being  Europeans,  Mahomedans,  or  Gen- 
toos,  all  of  whom  are  included  under  the 
words  **  others,"  Parsees,  Armenians,  Bur- 
mese, Frenchmen,  Chinese,  &c. 

With  respect  to  the  Act  of  Henry  8, 
cited  by  the  Solicitor  Oeneral,  that  is 
strongly  in  my  favour,  for  the  words 
there  used  are,  "  within  the  realm,  or 
in  any  other  of  the  King's  dominions." 
Now  this  is  a  legislative  recognition  that 
the  colonies  are  not  part  of  the  kingdom, 
but  are  other  dominions  ;  and  Blackstone 
says,  respecting  those  territories  which 
belong  to  the  Crown,  but  which  are  no 
part  of  the  kingdom, — 

**  the  common  law  of  England  as  such  has  no 
allowance  of  authority  there,  they  being  no  part 
of  the  mother-country,  bat  distinct  though  de- 
pendent dominions. "(a) 

The  law  of  alienage,  therefore,  could 
not  prevail  in  them  at  the  time  of  passing 
the  Act.  The  statutes  13  Geo.  2.  c.  7, 
2  Geo,  3.  c.  25,  and  13  Geo.  3.  c.  14,  only 
prove  that  doubts  exiBted  with  regard  to 
the  law  of  alienage  in  our  American  colo- 
nies, and  were  passed  to  encourage  foreign- 
ers to  make  loans  by  providing  special  and 
extraordinary  means  for  their  security. 
The  Solicitor  General's  argument  that 
these  Acts,  either  directly  or  indirectly, 
prove  that  aliens  could  not  hold  lands  m 
our  colonies,  is  not  supported  by  the  ex- 
traordinary remedies  there  given.  The 
argument  of  the  Attorney  General  is,  that 
aliens  cannot  hold  lands  in  India  because 
they  have  no  inheritable  blood,  they  can- 
not therefore  transmit  them ;  but  that  is 
no  ground  of  objection.  A  bastard  in 
this  country  has  no  inheritable  blood,  yet 
no  one  doubts  but  that  if  seized  in  fee  he 
can  transmit  his  estate  by  will.  In  what 
respect  does  the  condition  of  General 
Mwrtin.  an  alien  by  birth,  but  admitted 
and  declared  by  the  decree  of  the  Court 
to  be  entitled  to  hold  lands  in  Lidia,  and 

(a)  1  Bl.  Comm.  108. 


of  an  alien  go  to  the  Crown,  yet  he  can 
bold  thera  during  his  life.  The  authori- 
ties  referred  to  by  BlacJcsione,  1  vol.  872, 
confirm  this  view,  and  show  that,  by  the 
ciTil  law,  no  suoh  prerogative  as  that  con- 
tended for  existed.  By  the  Mahomedan 
law  aliens  may  hold  lands. (a)  The  escheat 
of  a  copyhold  in  the  possession  of  an  alien 
cannot  be ;  it  is  contrary  to  the  case  in 
Sivle,  where  a  beneficial  interest  in  copy- 
holds was  seized  under  inquisition,  and 
the  judgment  was  amoveas  mamta ;  the 
judgment  said  that,  inasmuch  as  it  was  a 
mere  beneficial  interest,  the  legal  estate 
oonld  not  go  to  the  Crown,  and  from  that 
time  to  this  there  has  been  no  decision 
touching  the  point  of  copyhold. 

The  argument  on  behalf  of  the  Crown 
assumes  that  if  any  part  of  the  law  of  real 
property  is  introduced,  the  law  respecting 
aliens  must  necessarily  follow;  that  is 
not  a  sound  conclusion,  nor  is  it  warranted 
by  the  authorities  cited. (&)  It  must 
appear  itself  to  have  been  introduced, 
being  not  a  rule  of  tenure  but  a  municipal 
regulation. 

The  charters  of  Geo.  1  and  2  recite 
that  foreigners  have  settled  within  the 
territories  belonging  to  the  Company; 
that  can  mean  nothing  else  than  that  they 
have  become  residents,  and,  if  so,  pur- 
chasers and  owners  of  houses  and  lands. 
The  charter  under  13  Geo,  3.  o.  68,  is,  in 
fact,  the  first  introduction  of  English  laws 
into  the  East  Indies  ;  but  it  is  chiefly  for 
the  purpose  of  establishing  courts  of  jus- 
tice that  that  charter  was  granted,  and 
nothing  is  said  in  it  respecting  the  special 
introduction  of  any  particular  branch  of 
the  laws  of  this  country.  It  provides, 
moreover,  that  such  courts  shall  exist 
only  so  long  as  the  Company  shall  con- 
tinue in  possession  of  their  territorial  ac- 
quisitions. By  the  38th  Eegulation  of 
1793,  s.  3,  it  is  provided  that— 

•*  no  European,  of  whatever  nation  or  descrip- 
tion, shall  purchase,  rent,  or  occupy,  directly  or 
indirectly,  any  land  out  of  the  limits  of  the  town 
of  Calcutta  without  the  sanction  of  the  Grover- 
nor  General  in  Council." 

Now,  if  an  alien  could  not  hold  lands 
before  the  regulation,  what  necessity  was 
there  for  it  P 

The  Act  of  the  9  Geo.  4.  c.  33,  which  is 


(a)  "  And  may  transmit  them  to  their  heirs, 
whether  they  be  merely  under  the  protection  of 
the  Mussulman  Power  or  be  infidel  subjects  of 
that  Power." — ^Baillie's  Mahomedan  Law,  chap. 
X.  "  But  the  estate  of  an  infidel  subject  when 
he  has  left  no  heirs  escheats  to  the  public 
tveasoiy  for  the  benefit  of  all  Mussulmans, 
though  not  by  way  of  inheritance,  as  Mussul- 
mans do  not  inherit  from  unbelievers." — Baillie's 
HahoRiedan  Law  of  Inheritance,  p.  13. 

(6)  1  BL  Comm.  108. 
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deyieing  the  same  by  will  differ  P    Against 
the  finding  of  the  Court  no  question  was 
raised,  and  it  cannot  now,  as  an  after- 
thought, be  impeached.    General  Martin 
most  be  presumed  to  have  been  legally  en- 
titled, and  to  have  acquired  a  licence  to 
hold  lands  in  pursuance  of  the  Begulations. 
II.  With  regard  to  the  establishment 
of  the  college  at  Lucknow.    The  rule  of 
the  Court  of  Chancery  here  is,  that  it 
does  not-  interfere  in  the  execution  of  a 
foreign  charity,  and  the  doctrine  of  oy- 
prea  does  not  apply  to  buch  cases.    The 
Master,  affcer    a    second    reference,   has 
found  that    the   Supreme  Court   cannot 
carry  that  part  of  the  testator's  will  into 
effect ;    that  finding  is  confirmed  and  a 
decree  made  thereon.    That,  therefore,  is, 
in  effect,  a  declaration  made  by  the  Court, 
that  the  charity  cannot  be  established; 
and  any  new  inquiry  is  inconsistent  with 
that  decree— Ifor^on  v.   Evam.io)     But 
suppose  it  otherwise,  how  can  the  Court 
give  effect  to  the  charity  P      Upon  the 
further  report  obtained,  the  Master  finds 
that  the  Ghovemment  is  willinff  to  receive 
and  apply  such  sums  as  the  Court  shall 
decide  applicable  to  the  charity.    In  the 
first  place,  that  is  not  a  finding  that  the 
Covemment  can  give  effect  to  the  charity, 
and  in  the  next  place,  if  it  were,  it  is  not 
such  a  mode  of  giving  effect  to  it  as  the 
Court  could  or  ought  to  sanction.    What 
security  can   the  Court    have  that    the 
charity  will  ever  be  established,  or,  if  esta- 
blished, will  be  permanent?      The  Su- 
preme Court  can  exercise  no  control  over 
the  Governor  General,  nor  can  the  Go- 
vernment   insure    the    existence  of   the 
charity  for  one  moment  after  it  has  parted 
with  the  fund.      The    case  of   Attorney 
Qmeral  v.  Bishop  of  Ghester{c)  was  a  pro- 
spective charity ;  the  fund  was  to  be  ap- 
plied if  a  certain  state  of  things  ever  took 
place,  and    the  Court    necessarily  took 
possession  of  the  fund  to  wait  the  hap- 
pening of  the  event  contemnlated.     That 
IB  not  the  case  here  ;  the  college  at  Luck- 
now  is  not  to  be  established  upon  a  future 
contingent  event,  but  it  is  directed  to  be 
founded  and  established  immediately.    In 
The  Attorney  General  v.  Lepine{b)  a  re- 
versionary  estate,  bequeathed  to  the  mi- 
nister and  church  officers  of  a  parish  in 
Scotland    for    charitable    purposes,    was 
directed  to  be  invested  in  stock  in  the 
name  of  the  Accountant  General,  and  the 
dividends  to  be  paid  from  time  to  time  to 
the  minister  and  church  officers  of  the 
parish.     But  the  courts  of  Scotland  having 
jurisdiction  to  administer  the  charity,  an 
order  confirming  the  Master's  report  in 


(a)  8  Bligh,  N.S.  777,  797,  891. 
(6)  2  Swanst.  181. 
Cc)  1  Bro.  C.C.  444, 


approbation  of  a  scheme  was  reversed. 
In  Attorney  Oeneral  v.  8tepheH${a)  the 
Court  proceeded  only  so  far  as  to  appoint 
a  trustee  of  a  fund  bequeathed  to  a  foreign 
charity ;  it  did  not  pretend  to  appoint  a 
scheme,  but  simply  upon  the  well-known 
principle  of  the  Court  that  a  trust  never 
fails  for  want  of  a  trustee,  it  appointed 
one  in  the  room  of  the  British  Consul 
General  and  Treasurer  of  the  British 
Contribution  Fund  in  Lisbon,  whose  office, 
at  the  decease  of  the  testator,  no  longer 
existed.  That  is  wholly  inapplicable  to 
the  case  now  before  the  Court.  There  is 
no  want  of  a  trustee  here,  because,  in  fact, 
there  is  no  trust  to  execute.  The  King  of 
Oude  does  not  claim  the  fund  ;  there  is  no 
hand  to  pay  it  to ;  it  must,  therefore,  fall 
into  the  general  fund  of  the  testator,  and 
form  part  of  the  residue.  The  doctrine  of 
ovpreB  cannot  be  applied  to  a  foreign 
charity;  the  King's  sign  manual  cannot 
operate  beyond  the  jurisdiction  of  the 
King's  Courts;  there  is  no  principle  or 
decision  for  such  a  proposition.  Upon 
the  authority  of  The  Attorney  Oenerci  v. 
The  Ironmongers*  CompanyiJ))  the  third  part 
of  the  residue  set  apart  for  the  college  at 
Lucknow,  if  it  does  not  go  to  the  next- 
of-kin,  must  go  to  augment  the  several 
charities  mentioned  in  the  will.  The 
Mayor  of  Lyons  would  in  such  case  be 
entitled  to  a  moiety  of  such  third. 

22nd  February  1837. — Lord  Bbouokuc  : 
The  first,  and  bv  far  the  most  important, 
question  brought  before  us  in  tnis  case 
is,  whether  or  not  the  testator,  being  an 
alien,  could  devise  his  real  property  P  In 
other  words,  whether  or  not  that  portion 
of  the  English  law  which  incapacitates 
aliens  from  holding  real  estate  to  their 
own  use,  and  transmitting  it  by  descent 
or  devise,  extends  to  Calcutta  and  to  the 
Mofhssil  P 

As  the  argument  for  its  extending  to 
Calcutta  is  very  much  stronger  than  that  for 
its  extending  to  the  Mofassil,  it  may  be 
well  to  consiaer  the  former  in  the  first  place. 
It  is  agreed  on  all  hands  that  a  foreign 
settlement  obtained  in  an  inhabited 
country,  by  conquest,  or  by  cession  from 
another  Power,  stands  in  a  different  rela- 
tion to  the  present  question,  from  a  settle- 
ment made  oy  colonising,  that  is,  peopling, 
an  uninhabited  country. 

In  the  latter  case  it  is  said  that  the- 
subjects  of  the  Crown  carry  with  them  the 
laws  of  England,  there  being,  of  course, 
no  lex  hd;  in  the  former  case  it  is  allowed 
that  the  law  of  the  countiy  continues 
until  the  Crown  or  the  Legislature  changes 
it.  This  distinction  to  this  extent  is  taken 
in  all  the  books ;  it  is  one  of  the  six  pro- 


(a)  3  My.  &  K.  347. 

(Jf)  2  My.  &  K.  576  ;  Cr.  &  P.  SOS;  S.C.  on 
app^  10  CI.  &  F.  908. 
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Then,  la  Oalcutta  to  be  considerod  as  an 
uninhabited  diBtaict,  settled  by  English 
Bubjeots,  or  as  an  inhabited  district,  ob- 
tained by  conquest  or  cession  P  If  it  falls 
within  ^bA  latter  desci'iption,  has  the 
Bnglish  law  incapacitating  aliens  ever 
been  introdaoed  P  If  that  Taw  has  never 
been  introduced,  has  there  been  such  an 
introduction  of  the  English  law  generally, 
that  those  parts  which  have  been  intro- 
duced, draw  along  with  them  the  law 
touching  aliens  P  An  answer  to  these 
three  questions,  if  it  do  not  exhaust  the 
argument,  seems  to  carry  us  sufficientlv 
near  to  the  conclusion  at  which  we  seek 
to  arrive,  and  it  will  include  a  considera- 
tion of  the  only  reason  for  the  proposition 
upon  which  the  judgment  below  is  mainly 
rested,  vis.,  that  tiie  Boyal  prerogative 
extends  necessarily  and  immediately  to  all 
acquisitions,  however  made,  and  that  the 
forfeiture  of  aliens'  real  estate  is  parcel  of 
that  prerogative. 

I.  The  district  on  which  Calcutta  is 
built  was  obtained  by  purchase  from  the 
Nabob  of  Bengal^  the  Emperor  of  Hin^ 
doBian^B  lieutenant,  at  the  very  end  of  the 
17th  century.  The  Company  had  been 
strup^gling  for  nearly  100  years  to  obtain  a 
footing  in  Bengal,  and  till  1696  they 
never  had  more  than  a  factory  here  and 
there,  as  the  Frendh,  Danes,  and  Dutch 
also  had.  Till  1678  their  whole  object 
was  to  obtain  the  power  of  trading,  and  it 
was  only  then  that  they  secured  it  by  a 
firman  from  the  Emperor.  From  that 
year  till  1696  they  in  vain  applied  to  the 
Native  Government  for  leave  to  fortify 
their  factorv  on  the  Hoogly,  and  it  was 
only  then  that  they  made  a  fortification, 
acting   upon    a    kind   of   half    consent 

Siven  in  an  equivocal  answer  of  the 
rabob.(a)  Encouraged  by  the  protection 
which  they  were  thus  enabled  to  afibrd 
the  natives,  many  of  them  built  houses  as 
well  as  Uie  Enfflish  subjects;  and  when 
the  Nabob,  on  wis  account,  was  about  to 
send  a  cadi  or  judge  to  administer  justice 
to  those  natives,  tne  Company's  servants 
bribed  him  to  abstain  from  this  pro- 
ceeding. Some  years  afterwards  the 
Company  obtained  a  grant  of  more  land 
and  villages  from  the  Emperor,  with 
renewed  permission  to  fortify  their  fao- 
tories.(&)    During  all  this  period  tribute 


positions  stated  in  Campbell  v.  EaU,(a)  as 
quite  clear,  and  no  matter  of  controversy 
in  the  case ;  and  it  had  been  laid  down  in 
VdMm's  case ;  in  DtUton  v.  HoweU  (b) ;  in 
Blahkard  v.  Qdldy,{c)  bv  Lord  Holi,  de- 
HvBTing  the  judgment  of  the  Court;-  and 
nowhere  more  distinctljr  and  accurately 
than  in  the  decision  of  this  Court.  ((2)  Two 
limitations  of  this  proposition  are  added, 
to  which  it  may  oe  material  that  we 
should  attend.  One  of  these  refers  to 
conquests  or  cessions.  In  Calvin*»  case 
an  exception  is  made  of  infidel  countries ; 
for  which  it  is  said,  in  Button  v.  JEToti^dQ, 
that  though  Lord  Gohe  gives  no  authority, 
yet  it  must  be  admitted  as  being  consonant 
to  reason,  (e)  But  this  is  treated  in  terms 
ae  an  absuraity  by  the  Court  in  CampbeU 
▼.  HaU.(f)  The  other  limitation  refers 
to  new  plantations.  Mr.  Justice  Black- 
MtOHe(g)  says,  that  only  so  much  of  the 
English  law  is  carried  into  them  by  the 
settiers  as  is  applicable  to  their  situation, 
and  to  the  condition  of  an  infant  colony. 
And  Sir  WUUam  Orant,  in  Attorney  Gens- 
#aZ  V.  Stewart t(h)  applies  the  same  excep- 
tion even  to  tne  case  of  conquered  or 
ceded  territories,  into  which  the  English 
law  of  property  has  been  generally  intro- 
duced. Upon  this  ground  he  held  that 
the  Statute  of  Mortmain  does  not  extend 
to  the  colonies  governed  by  the  English 
Ukw,  unless  ithas  been  eitpressly  introduced 
there,  because  it  had  its  origin  in  a  policy 
peculiarly  adapted  to  the  circumstances  of 
i^e  m  other-country,  (t) 

(a)  The  fifth  proposition  merely  states  that 
the  laws  of  a  conqaered  country  continae  in  force 
until  they  axe  altered  bpr  the  conqueror.  The 
sixth  proposition  is  that  if  the  King,  without  the 
eooenrrence  of  Parliament,  has  a  power  to  alter 
the  old  and  introduce  new  laws  in  a  conquered 
eonntry,  this  legislation  beinf  subordinate  to  his 
own  authority  in  Parliament,  he  cannot  make  any 
new  change  contrary  to  fundamental  principles. 

(A)  Show.  P.C.  24. 

(c)  8  Salk.  411;  S.C.  4  Mod.  2SS;  Comb. 
328;  Holt,  841. 

(dy  Show.  P.C.  p.  31,  in  argument.  There  is 
no  report  of  the  jndgment. 

(e)  « Though  Coke  quotes  no  authority  for 
it,  yet  'twas  agreed  that  this  might  be  couBonant 
to  teaaon."— Show.  P.C.  on  p.  31. 

(/)  <*The  absurd  exception  as  to  Fa^ns, 
mentioned  in  Calvin's  case,  shows  the  univer- 
sality and  antiquity  of  the  maxim.  For  that 
distinction  could  not  exist  before  the  Christian 
era;  and  in  all  probability  arose  from  the  mad 
endiusiasm  of  the  Croisades."— Cowp.  809. 

(0)  1  Bl.  Comm.  108. 

(A)  2  Mer.  161. 

(f)  Aceordinffly  as  to  New  South  Wales, 
WMeker  y.  Elume,  1  De  G.  M.  &  G.  506 ;  as 

to  British  Honduras,  Jex  v.  McKinney,  14  App. 
Gas.  77,  for  the  same  reasons ;  as  to  Penang, 
Yeap  ClkeoA  Neo  ▼.  Ong  Cheng  Neo,  L.B.  6, 
P.a  881. 

o    61686. 


(a)  See  Bruce's  Annals  of  the  East  India  Co. 
3,  220,  281  (1696-7,  1697-8).  See  also  ibid. 
(1698-9),  p.  268. 

(6)  *<In  1698  the  English  obtained  permis- 
sion from  Azeem-oos  Shah,  grandson  of  Au- 
mngsebe,  and  Governor  of  Bengal,  to  purchase 
the  towns  of  Chuttawutty,  Govindpore,  and  Cal- 
cutta. The  Sunnud  is  not  supposed  to  be 
extant.  Aitchison's  Treaties,  &o.  Calcutta, 
1868, 1,  8."  See  Bmce*8  Annals  of  the  East 
India  Co.  toU  8,  pp.  278,  800-808,  488. 
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was  paid  to  the  Emperor  or  his  officer  the 
Nabob,  first  for  leave  to  trade,  afterwards 
as  zemindars  under  the  Emperor ;  and  in 
1757,  the  year  memorable  for  the  battle  of 
Plassey,  the  treaty  with  Jaffeir  AUy,  in- 
demnifying them  for  their  losses,  ceding 
the  French  possessions,  and  securing  their 
rights,  and  binding  them  to  pay  Uieir  reve- 
nues like  other  "  zemindar8/'(a)  Eight 
years  later  they  received  likewise  from 
the  native  Government  a  grant  of  the 
dewanny  or  receivership  of  Bengal, 
Bahar,  and  Orissa  (6) ;  and  of  their  sub- 
sequent progress  in  power  it  is  unneces- 
sary to  speak. (c)  Enough  has  been  said  to 
show  that  the  settlement  of  the  Company 
in  Bengal  was  effected  by  leave  of  a  re^- 
larlv  established  Qovemment  in  possession 
of  the  oonntry,  invested  with  the  rights  of 
sovereignty  and  exercising  its  powers; 
that  by  permission  of  that  Grovemment 
Calcutta  was  founded  and  the  factory 
fortified  in  a  district  purchased  from  the 
owners  of  the  soil  by  permission  of  that 
Government,  and  held  under  it  by  the 
Company  as  subjects  owing  obedience,  as 
tenants  rendering  rent,  and  even  as  officers 
exercising  by  delegation  a  part  of  its 
administrative  authority .  At  what  precise 
time  and  by  what  steps  they  exchanged 
the  character  of  subject  for  that  of  sove- 
reign, or  rather  acquired  by  themselves, 
or  with  the  help  of  the  Crown,  and  for  the 
Crown,  the  rignts  of  sovereignty,  cannot 
be  ascertained.  The  sovereignty  has  long 
since  been  vested  in  the  Crown;  and 
though  it  was  at  first  recognised  in  terms 
by  the  Legislature  in  1813,  the  Act 
53  Oeo,  8.  c.  155.  s.  95,  is  declaratory,  and 
refers  to  the  sovereignty  as  "  undoubted," 
and  as  residing  in  the  Crown.  And  it  is 
equally  certain  that  for  a  long  period  of 
time  after  the  first  acquisition  no  such 
rights  were  claimed  nor  any  of  the  acts 
of  sovereignty  exercised,  and  that  during 
all  that  time  no  English  authority  existed 
there  which  could  afiect  the  land  or  bind 
any  but  English  subjects. ((2)  The  Com- 
pany and  its  servants  were  then  in  the 


(a)  See  Aitchison's  Treaties,  Calcutta,  1662, 
1  Bengal,  No.  lU.  p.  11,  et  $eq. 

{b)  See  Aitchison's  Treaties,  1  Bengal,  Ko.  X« 
p.  60. 

(c)  See  as  to  the  sabseqnent  treaties  between 
the  Company  and  the  Nabobs,  Aitchison't  Trea- 
ties, ubi  wpra^  p.  5. 

(d)  Extract  from  Bengal  Secret  Consolta- 
tions,  8th  Mareh  1775.  Minute  by  Philip 
Francis,  dated  Fort  William,  4th  March  1775. 
"  4.  In  agreeing  to  the  proposed  independence 
of  the  Rajah  of  Benares,  my  meaning  was 
to  adhere  strictly  to  the  thiA  paragraph  of 
my  Minute  of  the  15th  February,  the  zemin- 
dary  may  be  perpetuated  in  his  fiunily  on  fixed 
and  unalterable  conditions.  The  conditions  I 
proposed  tend  to  secure  us  a  great  accession  of 


Bitoation  of  the  Smyrna  or  the  lisbcm 
factories  at  the  present  time,  (a) 

n.  The  next  question  is,  has  the  Eng- 
lish law  incapacitating  aliens  ever  been 
introduced?  It  follows  firom  what  has 
been  observed,  not  only  that  Calcutta  was 
a  district  acquired  in  a  country  peopled 
and  having  a  government  of  its  own,  but 
that  for  a  long  oourse  of  time  no  such  law 
as  that  which  incapacitates  aliens  could 
be  introdaoed,  anv  more  than  it  could 
now  be  introduced  into  such  part  of  the 
Asiatic  or  Portuguese  territory  as  those 
factorie8(6)  may  occupy.  But  even  wh«re 
the  sovereign^  restod  in  the  Crown, 
there  is  every  argument  of  probability 
against  a  law  being  introduced  so  inappli- 
cable to  the  circumstances  of  the  settle- 
ment. Sir  WiUiam  Granf$  reasons  for 
oonfining  the  Mortmain  Act  to  £ngland(c) 
have  a  manifest  application  to  this  case ; 
for  though  they  are  mainly  drawn  firom 
the  provisions  of  that  Act  being  adapted  to 
the  peculiar  circumstances  of  the  mother* 
country,  they  plainly  ])rooeed  upon  the 
assumption  that  the  intention  of  the 
Legislature  to  confine  the  operation  of  the 
Act  may  be  gathered  from  thence ;  and  it 
should  seem  that  such  intention  is  even 
more  directly  to  be  gathered  from  the 
fact,  that  the  provisions  in  question  are 
manifestly  inapplicable  to  the  circumstan- 
ces of  the  eettiement.  At  whatever  time 
the  sovereignty  was  acquired,  and  the 
power  of  introducing  the  alien  law  became 
vested  in  the  Crown,  the  real  property  in 
Calcutta  must  have  been  held  indiscnmi- 
nately  by  subjects  and  foreigners.  The 
sudden  application  of  such  a  law  is,  in  the 
highest  degree  improbable,  because  it 
would  work  great  inconvenience  and  grie- 
vous injustice.  But  if  the  soverei^ty 
was  gradually  acquired,  if  the  transition 
of  the  Company  from  the  state  of  subjects 
under  the  Mogul,  to  an  independent  au- 
thority, was  slowly  made,  by  impercep- 
tible steps,  the  introduction  of  the  alien 
law  became  still  more  improbable,  for  no 
act  could  then  be  done  by  the  party  ob- 


revenue  without  any  accession  of  territory.  It 
is  highly  for  his  own  advantage  to  be  considered 
as  a  vassal  of  the  sovereign  of  these  kingdoms, 
holding  a  great  hereditary  fief  by  a  fixed  tenure, 
and  a<&iowIedging  the  sovereign  of  Bensal  and 
Bahar  to  be  his  lord  paramount.  Speaking  my 
sentiments  without  reserve,  I  must  declare  that 
in  settling  this  article,  I  look  forward  to  the 
assertion  or  acceptance  of  the  sovereignty  of 
these  provinces,  j9/eno  jure^  on  the  part  of  His 
most  gracious  Msgesty  the  King  of  Great 
Britain." 

(a)  See  Lord  Kingsdown's  judgment  in  Ado. 
Gen.  of  Bengal  v.  Hanee  Sumomoye  Dossee^ 
9  Moo.  Ind.  App.  426. 

(6)  t.e.,  the  Smyrna  or  Lisbon  factories. 

(c)  See  above,  AH, Gen,  v.  SUwart, 2  Mer.  161. 
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teininff  the  donunion,  nor  any  Btipulation 
made  by  the  party  becoming  enbjects,  to 
secnre  the  rightB  of  the  one  or  restrain  the 
power  of  the  other.  This  may  always  be 
done  where  a  conquest  or  cession  at  once 
vests  the  sovereignty  of  a  district  in  one 
State,  which  had  nrevionsly  belonged  to 
another.  The  treaty  may  ascertain,  and 
almost  always  does  ascertain,  the  relative 
rights  of  the  parties  as  to  the  property  of 
the  country.  But  in  the  present  case  no 
snch  defmition  conld  possibly  take  place, 
and  this  exceedingly  increases  the  impro- 
bability of  snch  a  law  having  been  intro- 
duced at  all. 

Nor  does  the  argument  rest  here.  The 
well-known  facts  are  wholly  inconsistent 
with  the  supposition  that  this  law  ever 
was  in  operation;  and  the  acts  of  the 
sovereign  power,  the  legislative  acts  of 
the  Grown  and  of  those  vo  whom  its 
authority  is  delegated,  and  the  acts  of  the 
Parliament  itself,  plainly  proceed  upon 
the  footing  of  this  law  never  having  ex- 
tended to  Bengal. 

The  facts  must  of  necessity  be  nume- 
rous and  of  constant  occurrence,  for  every 
foreigner  holding  a  house  by  lease,  or  by 
fireehold  tenure,  affords  an  instance  of  the 
law  not  being  in  operation;  and  no  in- 
stance has  been  produced,  indeed  it  is 
agreed  on  all  hands  that  no  instance  has 
ever  existed,  of  a  forfeiture  to  the  Crown 
for  this  cause.  There  is  no  such  thing 
known  in  those  parts  as  an  inquisition  of 
office,  or  any  analogous  proceeding,  or 
any  proceeding  whatever  for  entitling  the 
Crown,  or  those  exercising  its  delegated 
authority,  to  the  real^  estate  or  the 
chattels  real,  of  aliens  within  the  district. 
When  those  foreigners  die  their  real 
estates  have  descended  to  their  heirs,  or 
been  taken  by  their  devisees,  or  been  ad- 
ministered as  assets  bv  their  executors, 
without  any  claim  ever  having  been  made 
by  the  sovereign  x>ower,  which  would  here 
in  England,  have  been  entitled  without 
any  office.  Ejectments  have  been  brought, 
and  the  parties  in  possession  have  never 
been  advised  to  set  up  the  defence  that 
the  lessor  of  the  plaintiff  claimed  by 
descent  from  an  ahen;  and  dower  has 
been  assigned  to  widows,  alien  also. 
Previous  to  1826,(a)  which  is  long  after 
the  present  proceedings  were  instituted, 
and  after  tiie  first  decree  in  the  cause, (5) 
no  mention  of  the  subject  appears  ever  to 
have  been  made  in  any  place,  or  in  any 
court  of  justice.  Assuredly,  if  the  law  be 
as  is  contended,  and  the  Grown  by  law  is 


(a)  Voe  d,  PoucheUdU  ▼.  Stansbury,  cit. 
arg.  by  Pemberton,  E.G.    See  above. 

(6)  2nd  December  1822,  in  the  consolidated 
raits.  9nd  NoTember  1816,  in  Advocate 
General  v.  Palmer,    See  1  Fulton,  278. 


entitled,  no  one  can  contend  that  it  is  too 
late  to  declare  the  law,  and  enforce  the 
right.  But  the  whole  question  turns  upon 
tms,  has  the  law  in  question  been  inn'O- 
duced  P  And  the  non-claim  is  material  to 
show  that  it  has  not  been  introduced; 
because  it  is  not  merely  the  acquiescence 
of  a  party,  it  is  the  acquiescence  of  that 
power  which  alone  possessed  the  right  to 
mtroduce  the  law,  and  affords  strong 
proof  that  this  power  never  had  introduced 
it. 

Bat  the  acts  of  the  same  power  afford 
positive  evidence  yet  more  distinct.  The 
Gharter  of  the  18  Cho.  1  expressly  seta 
forth  that  the  intention  of  the  Grown  is  to 
induce  foreigners  to  settle  within  the 
district : 

'*  Whereas  the  East  India  Gompany  hare,  by  a 
strict  and  equal  distribution  of  justice,  very 
much  encouraged  not  only  our  own  subjects, 
but  likewise  the  subjects  of  other  proTinces, 
and  the  natives  of  the  adjacent  countries,  to 
resort  to  and  settle  in  the  said  town,  fiictories, 
and  places,  especially  in  Galcutta,  Madras,  and 
Bombay  i" 

to  enable  them  the  better  to  administer 
justice,  corporations  of  mayor  and  alder- 
men are  constituted  with  power  to  ad- 
minister justice;  and  it  is  expressly 
provided  uiat  of  the  nine  aldermen  seven 
shall  be  natural-born  subjects,  and  two 
may  be  subjects  of  any  other  province  or 
state  in  amity  with  the  Grown ;  and  all  of 
these  are  to  be  chosen  from  the  principal 
inhabitants  of  the  presidencies.  In  the' 
successive  renewals  of  this  charter,  down 
to  the  end  of  Oeo.  2.,  the  only  change  in 
this  provision  is  addme  the  qualification 
that  (of  the  nine  aldermen)  the  two 
foreigners  shall  be  Protestants.  This 
charter  could  hardly  have  been  so  worded 
had  the  Grown  intended  that  aliens  should 
be  incapable  of  holding  lands  ;  and  it 
certainly  could  never  have  contained  the 
provision  directing  two  aliens  to  hold 
offices  of  trust  under  the  Grown,  or 
directed  all  the  aldermen,  including  the 
aliens,  to  be  chosen  out  of  the  principal 
inhabitants,  if  the  general  incapacities  of 
aUens  by  the  English  law  had  been  intro- 
duced into  Bengal.  For  even  if  their  dis- 
qualification to  hold  office  can  be  traced 
no  higher  than  the  statute,  there  can  be 
no  argument  raised  in  favour  of  the  intro- 
duction of  this  part  of  the  English  law 
into  Galcutta  before  the  statute  of  9  ft  10 
Will,  8.  0.  44.  was  passed.  Observe,  too, 
in  what  wa^r  the  supreme  authority  in 
Bengal  exercising  the  delegated  powers  of 
sovereignty  regards  aliens.  And  mark  if 
it  views  uiem  as  at  all  on  a  different 
footing  from  subjects  in  respect  of  rights 
of  property.  Tne  Begnlation  88,  A.D. 
1798,  was  made,  as  the  title  atates,  to 

z  S 
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enforce  the  ezisting  rnle8(a)  MPainflt  Vnro- 
peans  of  any  description  holding  lands 
without  the  sanction  of  the  GfoTemor 
General  in  Oooncil.  And  the  8rd  section 
enacts  that — 

'*  No  Boropean,  of  wbaterer  nation  or  dcserip- 
tion,  shall  purchasei  rent,  or  oecnpj,  direetlj  or 
indirectly,  any  land  out  of  the  limits  of  the  town 
of  Calcutta  without  the  sanction  of  the  GoTemor 
General  in  Council;  and  all  persons  now  so 
holding  land  beyond  the  limits  of  Calcutta 
without  having  obtained  such  permission,  in 
opposition  to  the  repeated  prohibitions  of  Go- 
vernment, or  who  may  hereafter  so  purchase, 
rent,  or  occupy  land,  shall  be  liable  to  be  dis- 
possessed of  uie  land  at  the  discretion  of  the 
Goremor  General  in  Council;  nor  shall  they 
be  entitled  to  auT  indemnification  for  buildings 
which  they  may  haye  erected  or  other  account.*' 

No  statute  made  for  England  conld  hare 
been  so  framed.  It  would  haye  been 
absurd  to  prohibit  Enropans,  "  of  what- 
ever nation  or  description,"  doing  that 
which  only  one  class  of  Europeans,  ria., 
British  subjects,  could  by  law  do.  The 
proyision  of  the  Bengal  regulation  mani- 
festly proceeds  upon  the  assumption  that 
^}ersons  other  than  subjects  could,  but  for 
the  prohibition  and  the  former  rules  which 
it  is  made  to  enforce,  have  held  lands.  It 
declares  that  aliens,  as  well  as  subjects, 
fdiall  be  liable  to  be  dispossessed  of  lands 
purchased  contrary  to  the  enactment; 
which  would  have  been  wholly  absurd  if 
aliens  had  been  liable  to  be  dispossessed 
ux>on  office  found,  whether  the  prohibition 
had  been  issued  or  not.  It  would  be  diffi- 
cult to  produce  a  dearer  recognition  that 
the  sovereign  power  did  not  consider  that 
the  alien  Taw  had  ever  been  introduced 
into  Bengal.  But  it  seems  also  to  admit 
that  in  Calcutta,  and  notwithstanding  the 
prohibition,  foreigners  as  well  as  subjects 
might  hold  lands  without  licence,  for  it 
cocoes  the  prohibition  to  the  Moftissil ; 
**  out  of  Calcutta  "  are  the  words. 

The  same  inference  is  still  more  strongly 
raised  by  the  statute  9  Oeo.  4.  c.  83— 

*<  for  declaring  and  settling  the  law  respecting 
the  liability  of  the  real  estates  of  British  subjects 
and  others  within  the  jurisdiction  of  the  Supreme 
Courts  in  India,  as  assets  for  the  payment  of  the 
debts  of  their  deceased  owners." 

It  declares  and  enacts  that  when  any 
British  subject  shall  die  seised  of  or  en- 


(a)  Bengal  Regulation  II.  of  1798.  See 
Colebrooke*s  Bengal  Regulations,  2,  261,  855, 
292.  '<  At  a  Committee  of  Reyenue,  Fort  Wil- 
liam, 14th  May  1772,  it  was  resolyed,  amongst 
other  things:  17th  .  .  .  neither  shall  any 
European,  directly  or  indirectly,  be  permitted 
to  rent  lands  in  any  part  of  the  country."— 
Sixth  Report  of  the  Committee  of  Secrecy  on 
the  eUte  of  the  Bast  India  Company,  1778. 


titled  to  any  real  estate  in  houses,  lands, 
or  hereditaments,(a)  or — 

*'  whereyer  any  person  (not  being  a  ICahomedan 
or  Gentoo)  shall  die  so  seised  or  entitled,  then 
such  real  estate  of  such  British  subject  or  other 
person  as  aforesaid  " 

shall  be  assets.  And  it  afterwards  declares, 
the  executor  or  administrator— 

''of  such  British  subject,  or  other  per80tt(6) 
entitled  to  sell  and  dispose  of  such  real  estate 
and  to  oonyey  and  assure  the  same  to  a  pur- 
chaser, in  as  full  and  effectual  a  manner  as  the 
testator  or  intestate  could  or  might  haye  done 
in  his  liMme." 

Surely  this  could  have  no  meaning  un- 
less persons  other  than  British  subjects, 
that  is,  aliens,  could  by  law  be  seised  of 
or  entitled  to  real  estate.  And  nothing 
could  be  more  absurd  than  to  declare  that 
the  executors  and  administrators  of  aliens 
should  be  entitled  to  sell  the  real  estates 
of  alien  testators  or  intestates,  in  as  full 
and  effectual  a  manner  in  law  as  the 
testators  or  intestates  could  have  done,  if 
those  testators  or  intestates  could  not  in 
an^  manner  or  way  have  sold,  or  demised, 
or  m  any  wav  have  dealt  with  such  estates. 
Suppose  such  an  enactment  in  ftny  statute 
relating  to  this  country,  and  see  how 
absurd  it  would  have  been.  This  seems 
strongly  to  prove  that  our  law  as  to  aliens 
was  not  unaerstood  by  the  Legislature  to 
have  been  introduced  in  India  before 
1828 ;  and  yet  the  earliest  of  the  cases, 
the  (mly  one  before  the  case  at  bar,  had 
then  been  decided  at  Calcutta. 

But  it  seems  to  be  contended,  both  here 
and  below,  that  there  is  something  in  the 
law  incapacitating  aliens,  which  makes 
it,  so  to  speak,  of  necessary  application 
wheresoever  the  sovereignty  of  the  Crown 
is  established,  as  if  it  were  inherent  in 
the  nature  of  sovereign  power.  To  this 
a  sufficient  answer  has  b^n  already  ac- 
corded, if  the  acts  of  the  sovereign  power, 
to  which  we  have  referred,  show  that  no 
such  application  to  Bengal  ever  was  con- 
templated, unless  direct  authority  can  be 
proauced  to  show  that  this  right  is  in- 
separable from  the  sovereignty,  and,  as  it 


(a)  "  Situate  within  or  being  under  the  gene- 
ral ciyil  jurisdiction  of  His  ^jesty's  Supreme 
Courts  of  Judicature  at  Fort  William  in  Bengal, 
Fort  St.  George,  and  Bombay  respectiyely."  It 
was  held  by  the  Supreme  Court  in  1835,  in  the 
ease  of  Stephen  y.  Hume,  1  Fulton,  224,  that 
this  statute  clearly  only  applies  to  tiie  case  of 
persons  strictly  and  technically  described  as 
British  subjects,  except  where  the  lands  are 
situate  within  the  local  jurisdiction  of  the 
Supreme  Court,  and  did  not,  therefore,  apply 
to  the  lands  of  an  Armenian  Christian  at  Dacca 
in  the  Mofnssil. 

(6)  ''  As  aforesaid  (not  being  a  Mahomedan 
or  Gentoo).'* 
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were,  an  essential  part  of  it.  Now,  there 
is  no  intimation  of  anything  of  the  kind 
in  those  oases  where  the  whole  subject  is 
discDSsed  most  at  large,  as  in  OaMn*$ 
Gaae,(a)  where  all  the  doctrines  conneoted 
however  remotely  with  each  head  of  the 
argament  are  broached,  Lord  H(M$  famous 
indgment  in  OoUingwood  y.  Paoet(h)  and 
hord Mcmtfield'$mOam^ellv.HaU,{c)  But 
in  the  absence  of  any  such  authority  the 
distinct  recognition  oy  the  soyereign  of 
the  capacity  of  aliens  is  itself  a  strong 
authority  against  the  position  which 
affirms  the  title  of  the  Crown  to  aliens' 
estate  to  be  inseparable  from  the  soye- 
reignty.  At  the  yery  least  it  shows  either 
that  ttie  right  in  question  does  not  exist, 
or  that  it  has  been  waived  and  removed. 

It  should  seem,  however,  independent 
of  these  considerations,  that  there  is  no 
warrant  in  the  nature  of  the  thing  for  the 
position  that  this  right  is  an  incident  of 
sovereignty;  it  certainly  is  not  an  inci* 
dent  to  sovereignty.  In  several  other 
countries  the  sovereign  has  no  such  right. 
In  France,  for  example,  aliens  can  hold 
lands  without  entitling  the  Crown,  and 
can  transmit  them  to  their  heirs;  this 
was  abrogated  by  Ordonnatm,  13th  Octo- 
ber  1814 ;  the  Droit  d*Aiihaine  having  been 
abolished  at  the  Bevolution,  and  the  pro- 
▼iso  of  reciprocity  at  the  Bestoration  in- 
troduced (provided  the  law  of  their  own 
country  gives  the  same  right  to  French 
subjects  then  seised  of  land^.(d)  Besides, 
if  reference  be  made  to  the  prerogative  of 
the  Bnghsh  Crown,  that  prerogative  in 
other  particulars  is  of  as  high  a  nature, 
being  given  for  the  same  purposes  of  pro* 
tecting  the  State ;  and  it  is  not  contemled 
that  these  branches  are  extended  to  Bengal. 
Mines  of  precious  metals,  treasure  trove, 
royal  fish  are  all  vested  in  the  Crown,  for 
the  purpose  of  maintaining  its  power  and 
enabling  it  to  defend  the  State.  They  are 
not  enjoyed  by  the  sovereign  in  all  or  even 
in  most  countries,  and  no  one  has  said 
that  they  extend  to  the  East  Indian  posses- 
sions of  the  British  Crown,  (a) 

III.  Can  it  then  be  contended  that  the 
ffeneral  introduction  of  the  English  law, 
draws  afler  or  with  it  that  branch  which 
relates  to  aliens  P  This  is  the  third  ques- 
tion proposed,  and  to  this  an  answer  or 
the  materials  for  an  answer,  have  already 

(a)  7  Rep.  25. 

(6)  1  Vent  413 ;  S.C.  1  Sid.  198. 

(c)  Cowp.  804 ;  S.  C.  Lofft.  655. 

(if)  See  as  to  the  Droit  efAubaine,  Wheaton, 
Interaational  Law,  s.  83  ;  Calvo,  Le  Droit 
International,  1,  15,  868;  Forsyth's  Cases  on 
CoDStitational  Law,  177. 

(e)  Froelamation  issued  by  the  Governor 
Oenaral  and  Couneil  on  the  8rd  October  1777 1 
'"The  right  which  Qovcmment  posaeises  to 


been  furnished.  For,  had  the  negative 
position  only  rested  upon  want  of  instances 
where  the  rig^hts  of  the  Crown  had  been 
enforced,  it  might  have  been  said  that  the 
^neral  application  of  the  English  laws 
implied  that  of  the  portion  in  question. 
But  the  acts  of  the  power  which  alone 
could  introduce  this  portion,  and  which 
alone  introduced  the  English  laws  gene* 
rally,  show  that  it  was  introduced  not  in 
all  its  branches,  but  with  the  exception  of 
this  portion  at  the  least.  This  must  be 
admitted,  unless  it  can  be  maintained  that 
there  is  no  possibility  of  introducing  the 
English  laws  at  all,  without  introducing 
every  part  of  them,  which  clearly  cannot 
be  asserted;  for,  notwithstanding  the 
extent  to  which  these  laws  have  been 
introduced,  it  is  allowed  on  all  hands  that 
many  parts  of  them  are  still  unknown  in 
our  Indian  dominions,  (a) 

The  argument  to  which  we  are  adverting 
assumes,  that  the  English  laws  regulating 
real  property  genenSly  have  been  intro* 
ducea ;  and  for  this  position  the  case  of 
Freema/tk  v.  Favrlieif))  is  cited ;  but  that  case 
only  decided  that  the  estate  in  lands  and 
tenements  of  a  British  subject  in  Calcutta 
was  of  such  a  nature  as  to  descend  to  him 
according  to  the  English  law  of  succession ; 
that  it  was  freehold  of  inheritance.  It  is 
true  that  this  conclasion  was  reached  by 
the  adoption  of  the  larger  position  that 
the  English  law  had  been  introduced  into 
the  settlement;  but  whatever  went  beyond 
the  point  of  the  land  being  freehold  of  in- 
heritance was  ohUeTt  and  cannot  be  said 
to  have  been  decided.  It  must  farther  be 
observed  that  the  grounds  of  the  more 

hidden  treasure,  wherever  it  may  be  discoyered, 
having  been  productiye  of  very  great  oppression, 
tiie  Governor  Gkneral  and  Council  hereby  de- 
clare that  for  the  future  all  hidden  treasure  shall 
be  the  property  of  those  who  discover  it." — 
Colebrooke  s  Bengal  Begulations,  vol.  iii.  p.  846. 
See  also  Bengal  B^raiation  V.  of  1817 ;  Clarke, 
vol  ii.  p.  408 ;  Ma£as  Regulation  XI.  of  1832 ; 
Act  YI.  of  1878,  and  statutes  referred  to  in 
schedule ;  Forsyth's  Cases  on  Constitutional 
Law,  159,  178.  By  section  7  of  the  Bengal 
Regulation  V.  of  1817  it  is  expressly  declared 
that  where  the  value  exceeds  one  lakh  of  sicca 
rupees  <*the  excess  above  that  sum  shall  be 
declared  at  the  disposal  of  Government." 

(a)  Mr.  Whitley  Stokes,  in  his  collection  of 
statutes  relating  to  India  (Calcutta,  1881),  gives 
a  list  of  nine  statutes  passed  before  1 7S6  held 
not  to  apply  to  India.  As  resards  statutes 
passed  since  1726  the  reeogmsed  rule  of  con- 
struction is  that  only  those  statutes  apply  which 
extend  to  India  either  expressly  or  by  necessaiy 
implication.  See  also  on  the  introduction  of 
En^ish  law  into  India  the  Report  on  Progress 
in  East  India,  Parliamentary  Papers,  1884-A, 
voL  Ix. ;  Stephen,  Nunoomar  and  Impey,  9,  IS ; 
Cowell's  Tagore  Law  Leetures,  44. 

(6)  1  Moo.  Ind.  App.  904 1  a  St.  Tr.  N.S.  1000. 
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general  position  were  chiefly  the  practice 
of  the  settlement  in  regard  to  the  mode  of 
conyejances,  viz.,  hy  lease  and  release, 
with  the  course  of  snccession,  and  also 
the  charters  of  the  Company,  with  the 
Acts  of  Parliament  referring  to  them,  the 
charter  of  the  13  Geo,  1  being  the  one 
principally  cited.  Now  no  one  who  reads 
that  able  judgment  can  entertain  a  doubt 
that  the  same  learned  judge, (a)  had  he 
been  called  upon  to  determine  whether  or 
not  the  law  extended  to  alien  incapacities 
when  he  found  the  practice  wholly  against 
this  extension,  without  any  exception,  and 
when  he  also  found  the  languaffe  of  the 
charters,  especially  that  of  1726,  as  well 
as  the  provisions  of  the  Begulations  of 
1793,  and  of  the  Act  passed  m  1828,  all 
proceeding  upon  the  supposition  of  aUena 
oein^  equally  capable  with  subjects  of 
holding  and  of  transmitting  real  property, 
would  nave  decided  against  extending  and 
applying  to  the  law  of  alienage  the  pro- 
position which  he  had  laid  down  upon  the 
facts  then  before  him,  and  upon  the 
branches  of  the  English  law  connected 
with  the  case  under  bis  immediate  con- 
sideration. 

If  indeed,  the  whole  English  law  of 
real  property,  or  even  all  its  principal 
provisions,  have  been  introduced  into  these 
settlements,  an  event  which  must  have 
taken  place  many  years  back,  how  came 
it  to  pass  that  as  lato  as  1819,  there  could 
have  oeen  any  question  made,  whether  or 
not  wills  to  pass  real  estate  must  be  wit- 
nessed according  to  the  provisions  of  the 
Statute  of  Frauds  P 

Yet  it  was  then,  and  while  Freeman  v. 
Fairlie  was  pending  before  the  same 
court,  for  the  first  time  determined  that 
those  provisions  extended  to  Calcutta; 
determined,  too,  upon  a  full  inquiry  into 
the  facts  and  examining  evidence  of  per- 
sons conversant  with  the  Indian  law.  And 
it  is  plain,  from  the  inquiry  which  Sir 
William  Grant  had  directed,  and  f5pom 
what  Sir  Thomas  Plumer  afterwards  says, 
in  giving  iudgment,  that  the  mere  proof  of 
property  bein^  fee  simple,  and  inheritable 
by  the  English  law,  was  not  deemed 
sufficient  but  a  further  inquiry  was  di- 
rected, whether  it  passed  by  will  without 
more  than  two  subscribiuff  witnesses. 
Nor  can  any  distinction  be  tsken  between 
that  case  and  the  present,  upon  the 
ground  that  there  the  question  related  to 
Sie  introduction  of  a  statute,  and  that 
here  the  introduction  of  the  common  law 
is  in  dispute  ;  for  in  Freeman  v.  Fairlie, 
and  in  almost  every  question  that  can  be 
raised  touching  the  application  of  the 
forms  of  conveyance  known  in  our  law,  the 


(a)  Lord  Lyndhurst,  C. 


argument  is  confined  entirely  to 
ances  which  are  the  creatures  of  statute. 
No  instance  has  ever  been  produced  of 
land  passing  in  Calcutte  by  tne  common 
law  conveyance  of  feoffment  and  livery. 
The  introduction  of  the  English  law  ia 
proved  hj  showing  that  the  mode  of  con- 
veyance is  adopt^  by  lease  and  release, 
that  is,  upon  the  Statute  of  Uses. 

Reference  has  been  made,  both  here  and 
in  the  court  below,  to  the  opinion  of  Sir 
F.  Norton  in  1764(a) ;  and  the  true  account 
of  that  opinion  was  given  here,  though  it 
does  not  seem  to  have  been  accurately 
understood  below.  It  holds  very  distinctly 
that  the  subjects  of  a  conquered  or  ceded 
territory,  are  only  to  be  considered  as  not 
being  aliens  by  virtue  of  the  treaty  which 
gives  them  the  rights  of  subjecte,  and  that 
none  but  such  as  can  claim  the  benefit  of 
the  treaty  can  hold  or  transmit  lands. 
We  say  this  is  the  purport  of  the  opinion 
and  that  it  was  so  represented  here ;  for, 
indeed,  the  argument  mainteined  by  the 
Crown  requires  the  proposition  to  be 
carried  thus  far,  that  upon  a  conquest  or 
a  cession  all  the  inhabitants  continue 
aliens  after  the  change  of  dominion,  unless 
and  until  the  conqueror  or  purchaser 
grants  their  naturalization.  But  this  posi- 
tion seems  wholly  untenable ;  for  all  the 
authorities  lay  it  down,  that  upon  a  con- 
quest, the  inhabitanto,  ante  naU  as  well  as 
post  nati  of  the  conquered  country,  become 
denizens  of  the  conquered  country;  and 
to  maintein  that  the  conquered  people 
become  aliens  to  their  new  sovereign, 
upon  his  accession  to  the  dominion  over 
them,  appears  extremely  absurd,  almost 
as  inconsistent  with  common  sense  as  it 
would  have  been  to  hold  the  English  in- 
habitants aliens  under  Jamee  1.,  at  a  time 
when  there  was  even  a  question  raised 
whether  the  ante  nati  of  Scotland  did  not 
become  by  his  accession  denizens  in  Eng- 
land. The  court  below,  it  must  be  obeerveKi, 
distinctly  admit,  that  conquest  operates 
what  they  term  a  virtual  naturalization. 
But  Sir  F.  Norton  holds  that,  without 
express  provision  in  a  treaty,  the  subjecte 
conauered  are  aliens.  Even  if  all  the  rest 
of  tne  argument  be  admitted,  still  it  can- 
not be  denied  that  the  Crown  may  relin- 
ouish  its  prerogatives.  Indeed,  whenever 
the  inhabitants  of  conquered  provinces 
are  held  to  obtein  the  righto  of  subjects 
by  treaty  (and  even  Sir  F,  Norton  ha«  no 
doubt  of  this  being  possible),  those  who 
hold  the  doctrine  the  most  rigorously 
must  say  that  the  treaty  is  a  volunta^ 
abandonment  of  a  right  of  the  Crown.  It 
evidences  the  will  of  the  sovereign  to 
exempt  the  conquered  territory  from  this 

(a)  Chilmtn'  Opinions.  9,  S€i. 
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branch  of  his  prerogative.  But  the  eame 
will  of  the  Borereign  may  be  ooUected 
from  other  circnmstanoes,  and  the  like 
abandonment  of  the  prerogatiye  be  thus 
eyidenced.  The  charters,  regulations,  and 
the  Act  of  Parliament,  to  wMch  reference 
has  so  often  been  made,  appear  sufficient 
cixcnmBtances  from  which  to  collect  this 
will  of  the  sovereigo,  and  so  proTe  the 
a\MUidonment  in  the  present  case ;  and 
this,  eyen,  upon  the  supposition  that  in 
consequence  of  the  prerogative  being  gene- 
rallj  admitted,  the  proof  lies  on  those 
who  would  set  up  an  exemption,  on  those 
who  would  show  that  the  English  law  of 
forfeiture  was  not  introduced  into  Cal- 
cutta, rather  than  on  those  who  undertake 
the  affirmative  proposition. 

XJ^n  the  whole,  their  Lordships  are  of 
opinion  that  the  law  incapacitating  aliens 
from  holding  real  property  to  their  own 
use,  and  transmittmg  it  by  descent  or 
devise,  has  never  been  introduced  into 
Calcutta.  There  appears  still  less  reason 
to  hold  that  it  has  ever  obtained  a  footing 
in  the  Mofussil ;  but  into  the  additional 
grounds  for  differing  with  the  Court  below 
upon  that  part  of  the  case  it  is  uuneces- 
miry  to  enter,  as  we  consider  that  the 
deoree  must  be  reversed  upon  the  part 
relating  to  the  Calcutta  property,  and, 
therefore,  can  have  no  doubt  as  to  pur- 
cning  the  same  course  with  the  part  re- 
lating to  the  Mofussil  property.  Upon 
this  branch  of  the  cause,  therefore,  it  will 
be  necessary  to  reverse  that  part  of  the 
decree  which  declares  that,  the  testator 
having  been  an  alien  at  his  decease,  his 
lands  and  houses  in  Calcutta  would  not 
pass  by  his  will,  and  that  there  was  not 
evidence  sufficient  to  determine  whether 
or  not  the  testator's  lands  and  heredita- 
ments in  the  Mofussil  could  pass  by  his 
will,  together  with  the  consequential  di- 
rections; and  then  to  declare  that  all  the 
real  property  of  which  the  testator  died 
eeisea  within  the  Presidency  of  Fort  Wil- 
liam whether  in  Calcutta  or  not,  except 
in  Chandemagore,  passed  by  his  will,  and 
formed  part  of  the  residne  ;  and  an  in- 
quiry must  be  directed  as  to  the  nature 
and  tenure  of  the  property  at  Chandema- 
gpre,  and  the  usages  and  laws  prevailing 
there,  touching  the  right  of  an  European 
aJien  to  devise  the  same,  confining  the 
inquiry  directed  by  the  decree  to  such 
property,  and  to  ascertain  what  part  of 
the  funds  now  standing  to  the  account  of 
the  cause  has  arisen  from  the  rents  and 
profits  of  the  property  at  Chandemagore, 
and  the  interest  oi  those  rents  and  profits. 

II.  The  next  point  is  raised  by  the 
oovirse  pursued  below,  upon  the  Master's 
report  of  19th  July  18S0,  the  re-hearing 
of  25th  July  1831,  and  the  Master's  report 
1881 ;  and  this  becomes  very  materiali  as 


involving  the  question,  whether  or  not 
the  Court  was  concluded  as  to  the  bequest 
for  Constantia  College  or  the  Lucknow 
charity,  by  what  the  Master  had  in  tiie 
first  instance  found,  and  by  his  finding 
being  confirmed. 

The  decree  of  the  2nd  December  1822, 
directed  an  inquiry  whether  the  college 
could  be  established,  and  whether  the  be- 
quest of  4,000  rupees  for  liberation  of  pri* 
soners  at  Lucknow,  could  be  carried  mto 
effect  with  reference  to  the  testator's  in* 
tention  and  the  sanction  and  dispensation 
of  the  Lucknow  Government.  [Having 
described  the  proceedings  following  the 
Master's  report  of  3rd  February  1830,  the 
Court  proceeded  as  follows : — I 

The  irregularity  of  the  whole  prooeed- 
ing  is  manifest.  The  Master's  report 
stiuids  confirmed,  that  the  bequests  could 
not  at  Lucknow  be  carried  into  effect,  and 
the  subseauent  reference  for  inquirv,  the 
report  ana  confirmation,  with  the  decree 
proceeding  upon  it,  could  not  be  made 
while  that  oraer  stood.  In  the  Courts  of 
this  country  there  could  be  no  doubt  at 
all  upon  this  head  ;  even  this  would  have 
been  set  aside  as  of  course.  And ,  although, 
sitting  in  this  place,  their  Lordships  are 
in  the  practice  of  refusing  to  let  mere 
matter  of  form  shut  them  out  from  the 
substantial  merits,  yet  the  irregularity, 
and  indeed  the  total  inaptness  of  the  pro- 
ceeding is  such  as  could  not  have  been 
disregarded,  had  it  not  been  for  one  con- 
sideration of  material  importance.  There 
was  no  party  in  the  Court  below  interested 
in  objecting  to  this  proceeding ;  or  rather, 
indeed,  all  parties  might  be  said  to  have 
an  interest  m  letting  the  irregularity  pass, 
and  the  first  report,  with  the  order  con- 
firming it,  stand.  Their  Lordships  do  not, 
therefore,  think  that  they  should  satisfy 
the  justice  of  the  case,  were  the^  to  suffer 
the  objection  now  to  be  taken  with  effect, 
and  this  material  portion  of  the  decree  to 
be  thus  frustratea.(a)  But  it  was  fit  to 
mark  their  opinion  of  the  irregularity, 
which,  in  any  other  circumstances,  must 
have  proved  fatal.  There  is  another  mate- 
rial consideration,  beside  the  one  already 
stated,  in  favoui*  of  getting  over  the  irre- 
gularity in  the  present  mstance.  The 
first  inquiry  and  report  set  forth  that  the 
bequest  could  not  be  carried  into  effect 
with  reference  to  the  sanction  and  dispo- 
sition of  the  Government  of  Gude.  Now 
the  evidence  only  states  that  the  King  of 
0ud6  has  no  objection  to  the  estabnsh- 
ment  though  he  will  not  promise  to  en- 
courage it  by  his  countenance  and  support. 


(a)  On  similar  grounds  the  Sapreme  Coait 
decided  to  proceed  with  the  hearing  of  the 
Martin  case,  1  Falton,  357.  See  Judgment  of 
Byan,  C.J.,  on  pp.  810,  311. 
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The  report  then  seeniB  to  go  beyond  the 
eridence  as  regards  the  ooUege,  though  it 
seems  quite  correct  as  regards  the  4,000 
rupees.  The  inquiries  afterwards  directed 
apply  to  the  proposed  interference  of  fche 
GFoyemor  General  to  aid  the  establishment 
of  the  college  with  the  Lucknow  Qovem- 
ment;  and  it  may  be  contended  that  if 
the  first  rex>ort  had  been  more  in  aooord- 
ance  with  the  evidence,  there  would  not 
have  been  any  materiiJ  disGrepcmcy  be- 
tween its  finding  and  the  subsequent  in- 
quiry, for  the  subsequent  inquiry  might 
be  only  to  ascertain  whether  the  means 
existed  with  help  of  the  GK>venior  General. 
Then,  supposing  the  irregularity  got  over, 
we  come  to  the  next  question. 

m.  Can  the  decree  as  to  the  applica- 
tion of  the  fund  stand  P  Shall  the  fund 
be  applied  to  the  establishment  and  sup- 
port of  a  college  at  Lucknow  P  Shall  it 
sink  into  the  residue  and  be  divided  be- 
tween the  two  charities  appointed  to  be 
established  at  Calcutta  and  at  Lyons  P 
For  the  cases  of  Attorney  General  y.  Btehop 
of  Llandaff  and  Attorney  OeneroU  y.  Iron* 
mongere*  Oomjxmy  make  it  clear  that  in 
ti^is  case,  which  is  indeed  stronger  than 
either  of  those,  the  other  two  charities 
must  take  if  the  gift  fails  as  regards  the 
third.  If  the  fund  is  to  be  applied  in 
Lucknow,  shall  it  be  applied  as  toe  decree 
directed,  or  in  what  other  way  P  But  it 
most  here  be  observed  that  the  decree 
assumes  the  Master  to  have  reported,  or 
the  evidence  before  the  Court  to  have 
proved,  that  the  Gk>vemor  General  has 
the  means  of  givinff  effect  to  the  bequest 
at  Lucknow ;  but  this  nowhere  appears  in 
any  way.  The  report  of  the  5th  ]N  ovember 
18ol  states  that  the  inquiry  directed  had 
been  made,  viz.,  whether  the  Governor 
Gimeral  had  the  means  of  giving  effect 
to  the  bequest,  and  was  willing  to  receive 
the  fiind  and  apply  it,  but  only  adds  that 
the  Governor  General  was  willing,  with- 
out Btatinff  whether  or  not  he  had  the 
means.  The  correspondence  annexed  to 
the  report  contains  a  question  put  to  the 
Governor  by  the  Company's  actmg  attor- 
ney, whether  or  not  the  Court,  by  declaring 
its  own  inability  to  give  efi&ct  to  the 
bequest  (but  stating  that  the  Governor 
G^eral  had  the  means  of  so  doing,  and 
was  willing  to  receive  and  apply  the  fdnd), 
would  be  proceeding  upon  a  right  oon- 
Btmotion  or  the  (Governor  General^!  former 
answer,  that  the  services  of  the  British 
officer  at  Lucknow  would  always  be  avail- 
able for  the  purpose  required  P  The 
answer  of  the  Governor  General  avoids 
the  question  as  to  his  having  the  means, 
and  only  states  that,  if  the  Court  chooses 
to  leave  the  entire  matter  to  the  Gk>Tem« 
ment,  he  sees  no  objection  to  transfer  the 
duty  to  the  agent  at  Lucknow,  and  will 


receive  and  apply  the  f^d.  In  returning 
this  answer  ue  Government  Secretary 
refers  in  terms  to  the  words  of  the  pro- 
posed decree,  and  stated  in  the  question 
put  by  the  Company's  acting  attorney; 
and,  as  he  is  suent  upon  the  material 
portion  of  those  words  referring  to  the 
Governor  General  having  '*the  means,'* 
Uiere  seems  no  room  to  doubt  that  the 
question  is  purposely  avoided.  We  do 
not,  therefore,  think  it  possible  that  this 
part  of  the  decree  can  stand,  becaose  the 
foundation  is  removed  on  which  it  is 
rested.  Hie  Court  must  have  an  answer 
to  the  inquiry,  and 'a  reasonable  ground 
for  assummg  that  the  bequest  can  be  car- 
ried into  effect  before  it  can  part  with  the 
fund.  But  the  manner  in  wiuch  it  is  pro- 
posed to  part  with  the  t^md  is  also,  in  our 
opinion,  improper.  The  Court  gives  the 
control  of  it  not  to  any  pu^y  or  any  com- 
petent authority  pointed  out  by  the  teSn- 
tator,  as  was  done  in  the  case  of  The 
Provost  and  BaUiffe  of  Edinburgh  v. 
Avibery,{a)  in  OUfhantY,  Hendrie,{h)BXid  the 
other  cases  of  this  class.  Nor  does  it  give 
the  control  and  management  to  any  person 
under  its  own  superintendence  and  amena- 
ble to  its  jurisdiction;  givinff  it  to  the 
(Government  is  letting  fp  all  hold  over  it, 
and  at  once  departing  with  its  jurisdiction 
to. those  who  can  never  in  any  way  be 
interfered  with  or  called  to  account.  It 
appears  clear  that  if  the  Court  had  been 
satisfied  of  the  means  existing  for  effecting 
the  testator's  purpose  at  Lucknow,  there 
should  have  been  appointed  a  trustee  or 
trustees  for  applying  the  fund,  under  the 
superintendence  of  the  Court,  and  that 
these  trustees  should  therefore  have  been 
persons  residing  within  its  jurisdiction; 
and  if  officers  of  its  own  so  much  the 
better. 

This  part  of  the  decree  must  therefore 
be  altered  by  reversing  the  part  which 
declares  that  the  Governor  Cfeneral  had 
the  means,  and  was  able  to  give  effect  to 
the  bequest  for  the  college  at  Lucknow, 
and  such  part  of  the  consequential  direc- 
tions as  relates  to  paying  over  the  ftind 
to  the  Governor  General  or  person  ap- 

Sointed  by  him.  But  the  part  of  the 
ecree  declaring  the  bequest  of  4^0(X) 
rupees  void  is  to  stand,  and  also  the  part 
relating  to  sums  which  may  be  due  to 
persons  on  account  of  any  expenditure 
already  made  at  Lucknow. 

Then  for  the  part  reversed  there  must 
be  substituted  a  direction  that  ftirther 
inquiry  be  made  as  to  the  power  of  the 
Governor  General  to  aid  trustees  to  be 
appointed  by  the  Court  in  giving  effect 
to  the  bequest  regarding  the  college,  and 


I 


(o)  Amb.  S86. 

(6)  1  Bro.  C.C.  671. 
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if  the  Court  shall  be  satisfied  that  in  this, 
or  in  any  other  waj,  such  trustees  can 
giTO  it  efiTect,  then  the  fond  is  to  be  paid 
oyer  to  snch  trostees,  who  are  to  report 
from  time  to  time  to  the  Master,  and  to 
administer  the  fand  nnder  the  superin- 
tendence of  the  Court;  the  Court  giving 
each  directions  as  maj  be  necessary  to 
establish  the  charit;^  according  to  the 
will.  Their  Lordslups  are  well  aware 
that  in  pursuing  this  course  they  are 
sanctioning  a  proceeding  for  which  there 
18  no  exact  ana  complete  precedent  in  the 
administration  of  charitaole  funds  in  this 
country.  But  in  one  respect  there  is 
BufBoient  authority,  ria.,  as  far  as  regards 
a  postponement  of  distributions,  and  the 
not  declaring  the  gift  void  on  account  of 
any  present  difficmty  in  giving  it  effect. 
The  case  of  AUom&u  General  v.  BUhop  of 
Chmter  Aumishes  a  oirect  authority  for  not 
declaring  a  legacy  void  because  it  was  for 
an  object  which  could  not  at  the  time  be 
accomplished,  and  for  retaining  the  fund 
in  Court  until  it  should  be  possible  to 
apply  it.  No  doubt  if  in  that  case  some 
years  had  elapsed,  and  no  prospect  ap- 
peared of  an  episcopal  establishment  in 
Canada^  the  Court  would  then  have  de- 
clared the  legacy  void,  and  distributed 
the  funds  to  the  parties  entitled.  So  here, 
if  it  shall  be  found  either  at  first  that 
there  can  be  no  application  of  the  fund  in 
In  the  manner  directed  by  the  will,  or 
that  the  trustees  after  making  the  attempt 
f«il  in  it,  the  Court  will  then  direct  the 
same  application  to  be  made  of  it  which 
they  would  have  done  had  the  bequest 
been  at  first  declared  void. 

Where  there  exists  a  partv  entitled  to 
receive  a  fund  bequeathed  for  a  foreign 
bharity,  there  can  be  no  objection  made 
to  give  over  that  fund  to  him,  and  allow- 
ing him  to  administer  it  in  the  country  in 
which  the  charity  is  to  be  established; 
this  has  been  repeatedly  done  both  where 
the  party  was  within  the  jurisdiction  of 
the  Court  and  where  he  was  beyond  it,  as 
Minsi  V.  VuUiamy  (Switzerland)  and  MaX" 
Hn  V.  PaoBUm  (Lyons),  and  Emery  v.  H%U,(a) 
which  followed  the  former  precedents. 


(a)  1  BasB.  lis.  Bee  Ati,  Gen.  v.  Sturge, 
19  Bear.  697  ;  S.C.  23  L.J.  Ch.  495  ;  New  ▼. 
Bonaker,  L.R.  4  Eq.  655  ;  S.C.  S6  L.J.  Ch.  846 ; 
15  W.B.  1181 ;  17  L.T.  N.S.  28. 


The  Court  has  gone  further  of  late 
years  than  Lord  IGubrdwicke  thought  he 
could  mTrovoti  of  Edinburgh  y.  Atihery,{a) 
£Beference  was  made  to  Ctudd  v.  Orant, 
1795,  OUphant  v.  Hendrie,{h)  Attorney 
General  v.  LepvMtic)  Attorney  General  v. 
Mayor  of  London f(d)  Attorney  General  v. 
8tephen$.(e)l 

TV.  The  (question  of  the  Mortmain  Act 
cannot  be  said  any  longer  to  exist  in  the 
cause.  It  is  agreed  on  all  hands  that  the 
statute  does  not  apply  to  India.(/)  With 
respect  to  the  appucation  of  the  fund, 
should  the  execution  of  the  bequest  be 
found  impossible,  their  Lordships  decline 
giving  any  directions,  because  it  might 
produce  an  impression  that  they  doubt 
the  possibility.  Whereas,  upon  all  the 
facts  in  the  case  and  aU  that  is  known  of 
the  state  of  affairs  in  the  East  Indies, 
they  entertain  no  doubt  whatever  respect- 
ing it. 

V.  The  Court  below  properly  ordered 
the  costs  of  all  parties  to  be  taxed,  as 
between  solicitor  and  client,  and  paid  out 
of  the  general  fund  standing  to  the  credit 
of  the  four  causes.  The  costs  and  charges 
of  the  present  appeal  must  be  taxed  in 
like  manner  as  oetween  solicitor  and 
client,  and  paid  out  of  the  ftmd  standing 
to  the  general  credit  of  the  cause,  the  sum 
advanced  being  liable  to  apportionment 
among  the  funds,  when  the  cause  goes 
iMick  to  the  Supreme  Court.(^) 


Matbbials  madb  U8B  OF. — The  above  report 
is  taken  from  1  Moore,  P.O.  176.  The  report 
of  the  Martin  case  in  Fulton's  reports,  1,  257, 
the  papers  in  the  possession  of  the  Solicitor  of 
the  Treasury,  802,  and  the  printed  cases  of  the 
appellants  and  respondents,  have  been  also  con- 
snlted. 


(a)  Amb.  286. 

(6)  lBro.C.C.571. 

(c)  2  Swanst  181. 

(d)  8  Bro.  C.C.  171  j  1  Ves.  Juu.  243. 
(O  8  My.  &  K.  347. 

(/)  See  Mitfbrd  ▼.  Beynoidi,  1  Ph.  185 ;  S.C. 
12  L.J.  Ch.  40 ;  7  Jar.  8. 

(g)  See  as  to  the  subsequent  history  of  this 
case,  Mayor  of  Lyons  v.  Advocate  General  qf 
Bengal^  L.B.  1  App.  Cas.  91. 
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Action  of  Libel  bt  John  Joseph  Stockdals  aohnst  James  Hansaho. 
LiTKE  Graves  Hansard,  Luke  James  Hansard,  and  Luke  Hsnrt 
Hansard,  tried  before  Lord  Denman,  O.J.,  and  a  Special  Jubt 
ON  February  7,  1837,  in  the  CoxmT  op  Kino's  Bench  at  West- 
minster. (Beported  in  7  C.  &  P.  781,  2  M.  and  Bob.  9,  and  in 
Report  of  Select  Committee  on  Publication  of  Printed  Papers,  8th  May 
1837,  Appendix  No.  1,  p.  65.) 

Argument  and  Judgment  on  a  Demurrer  suggesting  that  Documents 
published  bt  Order  of  the  House  of  Commons  were  privileged, 
IN  the  Court  of  Queen's  Bench  at  Westminster,  before  Lord 

DeNMAN,    C.J.,    LiTTLEDALE,     PATTESON,     AND     COLERIDGE,    J.J.,    ON 

April  23,  24,  25,  and  Mat  28  and  31,  1837.  (Beported  in  9  A. 
&  E.  1,  2  P.  &  D.  1,  8  Jur,  905,  Campbell's  Speeches,  136,  and  in  First 
Beport  of  Select  Committee  on  Stoekdale  v.  Hanaard,  Appendix  L) 

Motion  to  stat  Writ  of  Inquirt  before  Ltttledale,  J.,  November  9 
AND  11, 1839.  (Reported  in  8  DowL  P.Q  148,  3  Jur.  1030,  and  in 
Special  Beport  by  Kennedy.) 

Argument  and  Judgment  on  Motion  for  payment  over  by  Sheuff 
OF  Proceeds  of  Execution,  in  the  Court  of  Queen's  Bench  at 
Westminster,  before  Lord  Denman,  C.J.5  Littledale,  Williams, 
Ain>  Coleridge,  J. J.,  January  11  and  22,  1840.  (Beported  in  11 
A.  &  E.  253,  3  P.  &  D.  330,  8  Dowl.  P.C.  622.) 

Argument  and  Judgment  on  Motion  fob  attachment  of  Sheriff 
for  non-payment  of  proceeds  of  execution,  in  the  court  of 
Queen's  Bench  at  Westminsteb,  before  Lord  Denman,  CJ.» 
littledale,  and  williams,  j.j.,  january  27  and  30,  1840. 
(Beported  in  11  A.  &  E.  269,  3  P.  &  D.  341,  8  Dowl  P.C.  632.) 

Action  against  the  printers  to  the  House  of  Commons  for  lihels  on  the  plaintiff  contained  in 
ParliamentMy  papers.  The  defendants  pleaded  the  previous  authority  and  order  of  the  House  of 
Commons  for  the  publication,  and  a  resolution  of  the  House  (after  action  brought)  declaring  and 
adjudging  its  power  to  authorise  the  publication  of  such  of  its  reports,  Totes,  and  proceedings  as 
it  should  deem  necessary  or  conduciTe  to  the  public  interests. 

ffouM  of  Commons — Cowrti  of  Law'^urUdieHon  qf  Courts  in  rdation  to  Privileges  asserted  by 
a  Souse  qf  Parliameni. 

Held  hy  the  Court— 

1.  The  Court  had  jurisdiction  to  inquire,  for  the  purposes  of  the  action,  into  the  existence 

and  extent  of  the  pririle^  or  power  allied  m  the  plea ; 

2.  In  such  inquiry  the  resolution  and  declaration  of  the  House  of  Commons  did  not  iMWif^udft 

the  Court ; 
8.  The  priTile^s  or  powers  of  the  House  did  not  include  the  power  to  authorise  as  against 
the  plaintiff  the  publication  of  the  libel  to  the  general  public  as  distinguished  from 
members  of  the  House ; 

By  Patteson,  J.— 

4.  Dechirations  by  the  House  of  its  own  priTileges  ought  to  be  treated  with  all  possible 
respect  as  authorities  or  oTidences,  altiiough  not  eondnsiye. 


725] 


StockdaU  agamai  Hansard,  1837-1840. 


[726 


FxBflx  AcnoH. 


November  7,  1836.— The  deol«rfttion(a) 
stated  that  the  plaintiff  was^- 
**  a  bookseller  and  publisher  of  books  and  as 
such  bookseller  and  publisher  had  pnblished 
dirers  and  yery  man^  scientific  and  learned 
books,  and  psfticnlarly  in  the  year  1827»  a  certain 
physiological  and  anatomiesl  book  on  the  ffene- 
ratiTe  system,  illustrated  with  anatomical  plates. 
Tet  the  defendants,  well  knowing  the  premises, 
&C.,  and  malicioiialy  intending  to  injure  the 
plamdff  in  his  said  trade  of  a  bookseller  and 
publisber,  and  to  cause  it  to  be  belieyed  that  he 
published  indecent  and  obscene  books,  on  the  Ist 
day  of  May,  1836,  maliciously  did  j^ublish  and 
cause  to  be  published  of  and  concerning  the  said 
plaintiff  in  his  said  trade  and  business,  in  a 
certain  book,  purporting  to  be  '  Beports  of  the 
Inspectors  of  Prisons  of  Great  Britain,'  the  false, 
scandalous,  malicious,  and  defamatory  libel  fol> 
lowing  that  is  to  say, '  We  also  Ibund  several 
books :  amongst  them  Guthrie's  Grammar,  a 
song  book,  the  Keepsake  Annual  for  1886,  and 

the  by ,(6)  18  plates,  published  by 

Stockdale,  1827'  (meaning  the  said  anatomicai 
and  physiological  work  and  plates  published  by 
the  said  plaintiff).  'This  last  is  a  book  of  the 
most  disgusting  nature,  and  the  plates  are 
obscene  and  indecent  in  the  extreme,'(c)  to  the 
injury  of  the  plaintiff  in  his  said  trade,  &c." 

NoTember  23, 1836.— Plea8(c2) :  let.  Not 
Guilty.  2nd.  "That— 
*' after  the  making  and  passing  of  a  certain 
Act  of  Parliament,  &c.  intituled, '  An  Act  for 
effecting  greater  uniformity  of  practice  in  the 
government  of  the  several  prisons  in  Encrland  and 
Wales  and  for  appointing  inspectors  of  prisons 
in  Great  Britain,'  to  wit,  on  the  1st  of  January, 
1886,  the  Right  Honourable  John  Bussell, 
Esquire  (commonly  called  the  Right  Honourable 
Lord  John  Russell),  then  bei^  one  of  His 
Ifiajesty's  principal  Secretaries  of  State,  nomi- 
nated and  appointed  William  Crawford,  Esquire, 
and  the  Reverend  Whitworth  Russell,  to  visit 
and  inspect  every  gaol,  &c.  in  a  certain  part  of 
Great  Britain  called  the  Home  District,  &c.  On 
the  1st  of  March,  1886,  the  said  William  Crawford 
and  Whitworth  Russell,  under  and  by  virtue  of 
the  said  nomination  and  appointment,  visited  and 
inspected  a  certain  gaol  cadled  Newgate,  situate 


(a)  The  declaration  is  in  Appendix  No.  2 
of  Report  of  Select  Committee  on  Publication 
of  Printed  Papers,  1887,  and  in  Papers  of  Soli- 
ctors of  Treasury,  No.  685. 

(6)  These  blanks  were  in  the  declaration  and 
in  the  report  cited. 

(c)  Reports  of  Inspectort  of  Prisons,  Home 
District,  1886,  p.  5. 

^d)  As  first  drawn,  the  pleas  were  not  guilty, 
a  plea  jnstafjing  under  the  orders  of  the  House 
of  Commons,  and  a  plea  justifying  on  the  f^und 
of  the  cbancter  of  Stockdale^s  pubhcation. 
When  leave  to  plead  several  matters  was  applied 
for  at  chambers,  Littledale,  J.,  struck  out  the 
•eeond  plea,  alleging  that  such  matters  might 
be  given  in  evidence  under  the  general  issue.^ 
Xvidence  before  Select  Committee  on  Publication 
of  Printed  Papen,  1887, 60. 


in  the  Home  District,  and  did  then  find  in  the 
said  gaol  several  books,  and  among  these  books 
Guthrie's  Grammar,  a  song  book,  the  Keepsake 
Annual  for  1886,  and  a  certain  book  with  18 
plates,  published  by  the  plaintiff  in  the  year  of 
our  Lord  1827,  and  purporting  to  be  published 
by  John  Joseph  Stockdale  in  the  year  of  our 
Lord  1887,  which  hist-mentioned  book  is  the 
book  mentioned  in  the  declaration  as  the  book 
mentioned  to  be  a  book  of  a  most  disgusting 
nature,  in  Uie  said  book  published  by  Sie  de- 
fendants in  the  declaration  mentioned,  purport- 
ing to  be  Reports  of  the  Inspectors  of  Prisons  of 
Great  Britain." 

This  plea  then  went  on  to  aver  that^ 
"  the  book  so  found  and  so  mentioned  to  be 
of  a  most  disgusting  nature,  &c.  contained 
eighteen  plates  and  divers,  to  wit,  500  pages  of 
printed  letters,  words,  and  figures,  and  was, 
and  is,  of  a  most  disgusting  nature,  and  that 
the  plates  thereof,  and  each  and  every  one  of 
them,  to  wit,  then  and  always  thereafter  were,  and 
are,  obscene  and  indecent  in  the  extreme,  &c.  t 
and  that  the  said  last-mentioned  book  had  been 
published  by  the  plaintiff  in  his  said  trade, 
and  that  the  said  William  Crawford  and  Whit- 
worth Russell  made  their  report  to  Lord  John 
Russell,  which  said  report  contained  the  words 
complained  of  in  the  declaration." 

The  plea  farther  averred  that— 
"  the  word « We,'  being  the  first  of  the  words 
of  the  libel,  signified  and  purported  the  said 
William  Crawford  and  Whitworth  Russell,  and 
that  the  defendants  printed  and  published  200 
copies  of  the  said  report,  containing  the  matters 
in  the  declaration  complained  of  as  tiiey  law- 
fully might,  -concluding  with  a  verification." 

December  16, 1836. — Replication  taking 
issue  on  the  first  plea,  and  as  to  the  second 
plea,— 

*<  That  the  said  book  with  eighteen  plates,  in 
the  said  last-mentioned  plea,  and  in  the  said 
declaration  mentioned  as  being  published  by 
the  said  plaintiff  in  the  year  1827,  is  not  of  a 
most  disgusting  nature,  and  the  said  plates  in 
the  said  book  are  not,  nor  is  either  of  them,  in 
any  manner  obscene  and  indecent,  as  in  and  by 
the  said  last-mentioned  plea  is  averred ;" 

concluding  to  the  coantry.(a) 

Jannary  6,  1837. — ^Rejoinder,  taking 
issue  on  tne  replication  to  the  second  plea. 

iWesiminsieb. 

Adjourned  sittings  after  Hilary  Term, 
1837. 

Before  Lord  Denmait,  C.  J.,  and  a  Special 
Jury. 

February  7,  1837.  —  The  plaintiflP  in 
person  adaressed  the  jury  at  great  length 
and  called  their  attention  to  the  ex- 
ceedingly high  character  he  had  at  all 
times  enjoyed  in  society,  and  to  the  almost 
incalculable  benefits  he  had  heaped  upon 


(a)  The  replication  is  signed  by  John  Car- 
wood.    See  below,  p.  734,  note  (a). 
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the  pmblio  at  large.  He  also  alluded  to 
the  yariouB  instances  wherein  he  had  been 
persecuted  bj  mankind  in  general, (a)  and 
to  the  unparalleled  courage,  manlinees, 
and  fortitude  with  which  he  had  suffered 
those  inflictions,  under  the  conviction  that 
ultimately  he  should  come  before  a  jury 
who  would  manifest  a  disposition  to  do 
justice  to  his  merits,  and  to  the  indepen- 
dent and  pure  principles  by  which  at  all 
times  and  upon  all  occasions  he  had  been 
governed  in  his  actions.(&) 

EVIDEKCE  FOB  THE  PlAIKTIfF. 

It  was  proved  by  the  son  of  the  plain- 
tiff that  he  was  present  at  a  purchase  of  a 
book  containing  the  reports  of  the  In* 

rtors  of  Prisons,  in  which  there  were 
passages  set  out  in  the  declaration. 
This  witness  stated  that  the  book  was 
purchased  on  the  16th  July  1836,  at 
Messrs.  Hansard'B  office  for  the  sale  of 
Parliamentary  Papers. 

In  his  cross-examination  he  said  :  "  My 
father  has  been  carrying  on  business  as  a 
bookseller  and  publisher,  but  not  as  a  pub- 
lisher of  medical  works.  I  know  from  my 
father  that  he  published  a  work,  the  title 
of  which  was,  '  The  Generative  Svstem.' 
There  were  copies  of  it  in  my  father's 
shop ;"  and  a  copy  of  that  publication  being 
put  into  the  witness's  hands,  he  stated  that 
it  appeared  to  him  to  be  similar  to  those 
he  nad  seen  in  the  shop. 

The  libel  was  read.  It  was  exactly  as 
set  forth  in  the  declaration. 

Detencb. 

The  Attorney  General  (Sir  John  Oamn- 
heU)  (c) :  Now,  having  admitted  the  publi- 
cation, and  that  it  refers  to  Mr.  Stockdale, 
unless  I  have  a  defence,  the  verdict  will 
be  for  the  plaintiff ;  but  I  will  state  the 
defence  I  propose  to  lay  before  you.  Gen- 
tlemen, there  are  two.  AEy  Lord  will 
observe  there  is  a  plea  of  not  guilty,  and 
there  is  a  justification  that  the  work  de- 
serves the  character  ascribed  to  it  in  the 
report.  Under  the  plea  of  not  cuilty,  Mr. 
Justice  Litdedale,  on  the  authority  of  some 
recently  decided  cases,  stated  thai  the  first 
defence  I  have  to  offer  was  to  be  given  in 
evidence;  and  he  struck  out  the  special 
plea,  because  he  said,  accorduig  to  the 
rules  of  pleading,  we  were  not  entitled  to 
it,  there  oeing  the  general  issue. ((2)  My 
first  defence  is  that  Messrs.  Haf^sard  acted 

(a)  See  Stockdale  v.  Onwhyn,  S  C.  &  P.  168 ; 
S.C.  2  St.  Tr.  N.S.  988 ;  Poplett  v.  StockdaU, 
2  C.  &  P.  198 ;  Stockdale  t.  Chapman,  7  C.  &  P. 
863 ;  Bex  T.  Stockdale,  22  St.  Tr.  237 ;  Notes 
and  Queries,  2nd  series,  9, 447. 

(6)  Times,  February  8, 1837. 

(c)  Afterwards  Lord  Ghaneellor. 

la)  See  aboTe,  p.  725,  note  (d)> 


in  strict  accordance  with  the  orders  of  the 
House  of  Commons.  It  is,  in  fact,  an 
action  brought  against  a  servant  of  the 
House  of  Commons. 

Lcxrd  Dxviuir,  C.  J. :  I  understand  it  was 
porohased. 

AUomey  Qeneral:  Tes,  my  Lord,  I  will 
show  exactly  how  that  was.  It  was  pnr- 
ohased  in  Abinffdon  Street,  where  the 
sale  goes  on  under  the  authority  of  Par- 
liament. I  shall  state  the  facts  as  they  are. 

Lord  DEH1LL17,  C.J. :  I  doubt  whether 
there  can  be  any  privilege  to  sell  libels. 

Attorney  General :  1  am  ^oing  to  state 
the  facts,  and  your  Lordship  wUl  either 
decide  the  law 

Lord  Denhan,  C.J. :  If  it  had  been 
merely  written  or  printed  for  the  use  of 
Members  it  would  he  a  different  thing. 

Attorney  General :  1  am  Roin^  to  state 
the  orders  of  the  House,  and  it  is  thought 
by  persons  of  the  highest  Parliamentary 
experience  in  this  country  that  this  autho- 
rity is  a  clear  defence.  I  was  going  to 
state  that  an  Act  passed  in  the  5th  and 
6th  years  of  His  present  Majesty, (a)  inti- 
tuled— 

"  An  Act  for  effecting  greater  uniformity  of 
prmetice  in  the  government  of  the  several  prisons 
in  England  and  Wales,  and  for  appointing  in- 
spectors of  prisons  in  Great  Britain." 

Gentlemen,  bv  the  7th  section  of  that 
Act  it  is  enacted— 

<*  That  it  shall  be  lawful  for  one  of  His  Ma- 
jesty's principal  Secretaries  of  State  to  nominate 
and  appoint  a  sufficient  number  of  fit  and  proper 
persons,  not  exceeding  five,  to  visit,  either  singly 
or  together,  every  gaol,  bridewell,  house  of  cor- 
rection, penitentiary,  or  other  prison  or  place 
kept  or  used  for  the  confinement  of  prisoners  in 
any  part  of  the  kingdom  of  Great  Britain ;  and 
every  person  so  appointed  shall  have  authority 
to  examine  any  person  holding  any  office,  or  re- 
ceiving any  salary  or  emolument  in  any  such 
gaol,  bridewell,  house  of  correction,  penitentiaiy, 
prison,  or  other  place  of  confinement  as  afi>re* 
said;  and  to  csJl  for  and  inspect  all  books 
and  papers  relating  thereto,  and  to  inquire  into 
all  matters  touching  and  concerning  such  gaol, 
bridewell,  house  of  correction,  peniten&iy, 
prison,  or  other  place  of  confinement;  and 
every  such  person  so  appointed  shall,  on  or  be- 
fore the  1st  day  of  February  in  every  year, 
make  a  separate  and  distinct  report  in  writing 
of  the  state  of  every  gaol,  bridewell,  house  of 
correction,  penitentiary,  prison,  or  otfier  plaoe 
of  confinement  visited  by  him ;  and  i>lM^il  trans- 
mit the  same  to  one  of  His  Majesty's  prindpal 
Secretaries  of  State,  and  a  copy  of  every  saeh 
report  shall  be  laid  before  both  Houses  of  Ftew 
liament  within  fourteen  days  after  such  1st  day 
of  February,  if  they  shall  then  be  assembled,  or, 
if  Parliament  shall  not  then  be  assembled,  within 
fourteen  days  after  the  meeting  thereof  after 
such  Ist  day  of  February.'* 

(a)  5  &  6  Will.  4.  e.  88. 
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Gentlemen,  nnder  this  Act  inspectore 
were  appointed,  Mr.  Crawford  and  Mr. 
RuiteU  for  the  metropolitan  district ;  thej 
iaBpeoted,  amongst  other  gaolB,  the  gfd)l 
of  fTewsate,  and  th^  made  a  report,  which 
waa  laid  before  the  Parliament(a)  nnder  the 
Btatnte  I  have  read  to  yon;  that  report 
waa  laid  before  the  Honae  of  Commons 
and  ordered  to  be  printed  the  22nd  of 
March  1836,(&)  and  this  is  the  report  which 
Mr.  BtockdaU  alleges  to  be  a  libel.  Now, 
my  Lord  has  intimated  an  opinion  that,  if 
this  had  been  merely  printed  for  the  nse 
of  the  members  of  the  JEonse,  it  wonld  be 
no  libel,  .becanse  it  is  a  Parliamentary 
proceeding;  and  the  Gonrt  wonld  take 
jndicial  notice 

Lord  DEiruAV,  O.J. :  It  is  a  statntable 
proceeding  after  that. 

Attorney  General:  It  is  eyen  a  statu- 
table nroceeding.  His  Lordship  will  recol- 
lect the  case  of  Lake  t.  King,{e)  which 
ocomred  in  the  time  of  Ohanei  2.,  and 
which  was  decided  ^  Lord  Hale  and  the 
rest  of  the  jndjB;es.  There  the  Oourt  held 
ihat  the  printinff  of  a  petition,  thon^h  it 
reflected  npon  t£e  plaintiff,  was  no  libel, 
and  no  action  conld  oe  maintained.  Now, 
what  I  have  to  show  is,  that  though  this 
was  bought  by  the  plaintiff's  son  at  this 
house  in  Abingdon  Street,  it  is  pi*otected, 
and  has  the  same  privilege.  Gentlemen, 
there  was  a  resolution  of  the  House  of 
Commons  on  the  18th  of  August  1835,(<i) 
in  these  words  :^ 

*<Re8olTed,  That  the  Pkrliamentair  Papers 
and  Reports  printed  for  the  nf  e  of  the  Honie 
should  be  rendered  aoeetsible  to  the  pablic  by 
pnrehaee,  at  the  lowest  price  they  can  be  fur- 
nished, and  that  a  soAcient  number  of  extra 
copies  shall  be  printed  for  that  purpose.'' 

That  was  in  the  session  of  18S5.    Then 


(a)  "  Mr.  Fox  Manle  presented,  pursuant  to 
the  directions  of  an  Act  of  Parliament,  Report 
of  the  Inspectors  appointed  to  riait  the  different 
Prisons  of  Great  Britain.  Ordered,  That  the 
said  paper  be  referred  to  the  Select  Committee 
on  Prisons."— Com.  Joum.  91,  156  (19th  March 
18S6). 

(6)  **  The  Order  made  upon  the  18th  day  of 
this  instant  March,  for  referring  to  the  Sdect 
Committee  on  Prisons,  the  reports  of  the  In- 
snpeeton  of  Prisons,  was  read  and  discharged. 
Ordered,  That  the  said  papers  do  lie  upon  the 
table,  and  be  printed.** — Com.  Joum.  91,  194 
(2and  March  1836). 

(tf)  1  Wms.  Saunders,  181  $  S.C.  1  Lot.  840. 
«<  In  that  case  the  only  publication  of  the  petition 
containing  the  Ubel  was  by  deliTering  copies  of 
it  to  the  members  of  the  Committee  of  the  House 
of  Commons."--(Note  by  the  reporters,  7  C.  &  P. 
p.  784.) 

(d)  Com.  Joum.  90,  5446,  the  fourteenth 
resolution  of  the  Select  Committee  on  Printed 
Papers. 


in  the  session  of  1836  these  resolutions 
passed,  Friday,  March  18th,  1886:— 

'<  Resolved,  That  the  Parliamentary  papers 
and  reports,  and  also  the  Votes  and  Appendix 
to  the  Votes,  should  be  sold  to  the  public  at  the 
price  of  one  halfpenny  per  sheet. 

**  That  all  charts,  plans,  or  drawings  which 
these  papers  may  contain  be  charged  at  the 
rate  of  8^.  for  each  half  sheet,  or  6d,  for  each 
whole  sheet,  of  foolscap  sise,  and  If.  per  sheet 
of  luger  sixe. 

**Xbat  papers  of  ibrmer  Sessions  now  re- 
maining in  store  be  sold  at  the  same  rate  as  those 
of  the  current  Session. 

*'  That  Messrs.  Hansard,  the  printers  of  the 
House,  be  appointed  to  conduct  the  sale. 

*<  That  in  order  to  render  the  Parliamentary 
papers  accessible  to  the  public  through  the 
means  of  other  booksellers,  it  is  expedient  that 
a  discount  of  12|  per  cent,  should  be  allowed  to 
ihe  trade,  who  shall  become  purchasers. 

*'  That  the  Committee  recommend  that 
Messrs.  Hansard  should  charge  in  their  ac- 
counts the  actual  expense  incurred  by  them  in 
carrying  on  the  sale  as  proposed  in  these 
resolutions." 

Gentlemen,  these  resolutions  being 
passed,  Messrs.  Hansard  hare  acted  in  strict 
conformity  to  the  orders  of  the  House; 
they  have  sold  the  reports,  and  have  sold 
them  without  any  profit ;  they  had  no  in- 
terest whatever  in  the  sale  of  them ;  they 
are  the  mere  instruments  of  the  House ; 
in  fact,  they  are  the  servants  and  agents 
of  the  House ;  and  this  is  an  action  against 
the  House  of  Commons.  Now,  upon  these 
facts,  under  the  plea  of  Not  Guilty,  we 
are  entitled  to  a  verdict ;  if  we  are  en- 
titled to  it  at  all,  that  is  the  proper  plea. 
This  is  repelling  the  charse  of  malice,  and 
Not  Guilty  is  the  proper  plea  under  which 
it  is  to  be  given  in  evidence.  I  submit, 
when  we  show  that  this  publication  took 
place  in  conformi^  to  the  express  orders 
of  the  House  of  Commons,  we  are  privi- 
leged, and  it  cannot  be  considered  a  libel. 

Gentlemen,  I  will  remind  my  Lord  of  the 
ease  of  The  King  v.  WrightXa)  which  went 
a  great  deal  further,  tn  that  case  Lord 
Kenyon  and  the  other  judges  of  the  Court  of 
King's  Bench,  who  assisted  him,  declared 
that  not  only  the  bookseller  or  printer  who 
printed  or  published  a  work  in  conformity 
to  the  order  of  the  House  of  Commons 
were  exempted  from  any  action  or  prose- 
cution for  libel,  but  that  that  could  not 
be  considered  a  libel  which  the  House  of 
Commons  had  ordered  to  be  published; 
and  although  WrighiyrBa  not  the  printer  of 
the  House  of  Commons,  nor  acted  under 
their  orders,  although  he  republished  a 
report  that  the  House  of  Commons  had 
^mted  by  its  own  printers,  the  Court  of 
King^s  Bench  declared  that  this  pubUoa- 

(a)  8  T.R.  298,  where  the  earlier  authorities 
are  collected  and  referred  to. 
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idon,  which  hftdbeen  authorised  originally 
by  the  House  of  CommonB,  oonld  not  be 
considered  a  libel. 

The  single  authority  which  can  be  cited 
on  the  other  side,  if  authority  it  can 
be  called,  is  the  case  of  Mr.  Speaker 
WtUiam8{a)  prior  to  the  Bevolution. 

But  I  confidently  submit  that  in  that  case 
the  judges  decided  most  illegally,  and,  I 
might  add,  corruptly,  as  it  was  then  held 
that  Mr.  Speaker  VtlZiamt,  for  directing  the 
publication  of  ''Dau^erfield's  Narrative" 
nad  been  guilty  of  a  hbel.  There  has  been 
no  other  case  in  which  it  was  ever  decided 
that  a  party  who  printed  by  authority  of 
the  House  of  Commons  was  guilty  of  pub- 
lishing a  libel.  Neither  the  case  of  Bm 
T.  Lord  Ahingdon(J))  nor  that  of  Bm  t. 
Creevyt(c)  applies  to  the  jnresent;  for  in 
both  those  cases  the  parties  had  printed 
speeches  which  had  been  made  in  the 
House,  and  the  priyilege  had  ceased  when 
the  speeches  were  published.  I  shall  call 
witnesses  who  will  establish  the  fact  that 
the  defendants  printed  these  reports  of 
the  Inspectors  of  Prisons  by  order  of  the 
House  of  Commons,  and  I  shall  then  sub- 
mit that  the  defendants  are  entitled  to  a 
yerdict. 

With  respect  to  the  issue  raised  on  the 
second  plea,  it  will  beproved  that  a  work 
having  the  title  of  "  The  Generative  Sys- 
tem," which  purported  to  be  written  by  a 
person  named  Roberton,  was  found  in 
Newgate,  and  it  will  be  clearly  shown  that 
it  is  a  work  of  the  disgusting  description 
stated  in  the  second  plea. 

Evidence  fob  the  Defendants. 

For  the  defendants  it  was  proved  by  the 
Beverend  Whitworth  BusaelL  that  he  was 
one  of  the  Inspectors  of  Prisons,  and  had 
made  the  report  in  question,  and  that  he 
found  the  work  entitled  "The  Generative 
System  "  in  Newgate,  in  the  possession  of 
a  person  named  Folger,  who  was  one  of  the 
prisoners. 

A  copy  of  that  work  was  put  in. 

Mr.  Gvdge,  the  clerk  of  the  Journals  to 
the  House  of  Commons,  produced  the  order 
books  and  register  of  resolutions  of  the 
House  of  Commons,  from  which  were  read 
an  order  of  the  22nd  March,  1836,  by  which 
the  reports  of  the  inspectors  appointed 
under  the  provisions  of  the  statute  5  ft  6 
WiU.  4.  c.  38,  to  visit  the  prisons  of  Great 
Britain,  were  ordered  to  be  printed.  Also 
the  resolution  of  the  House  of  Commons 
of  the  18th  August,  1835. 

Mr.  Oudge  also  produced  the  resolutions 


(a)  S  Show.  471 ;  Comb.  18.  See  alio  18 
St.  Tt.  1369,  and  Sir  R.  Atkyns'  Tract  on  the 
Power  of  Parliament,  1689. 

(6)  1  Bsp.  226. 

(c)  1  M.  as  S.  278. 


of  the  Committee  on  Printing,  dated  16th 
March,  1836.(a) 

The  plaintiff  in  his  ieplv(&)  contended 
that  the  work  he  had  pubusned  was  not  an 
obscene  work,  but  was  a  physiological  and 
anatomical  work»  which  had  been  written 
by  jyr,  Boberton,  who  was  a  physician,  and 
tnat  he  (the  plaintiflT)  was  we  victim  of  a 
conspiracy. 

SumoNe  Up. 

Lord  Dbkkak,  C.J. :  This  action  is 
brought  by  the  plaintiff  against  the  de- 
fendants for  the  publication  of  a  libel 
contained  in  the  Beporte  of  the  Inspectors 
of  Prisons,  which  had  been  laid  before  the 
House  of  Commons.  The  defendants 
have  pleaded,  first,  that  the^y  are  not 
guilty  of  publishing  &is  hbel;  and, 
secondly,  that  the  Hbel  is  true,  inasmuch 
as  the  work  in  question  is  of  a  disgusting 
nature,  and  the  plates  obscene  and  in- 
decent in  the  extreme;  there  is  also  a 
third  around  of  defence  which  has  been 
insisted  on  by  the  Attorney  Greneral  under 
the  plea  of  the  general  issue,  which  ia, 
that  the  publication  by  the  defendante 
was  privileged,  in  consequence  of  their 
having  printed  the  Reports  of  the  In* 
spectors  of  Prisons  by  the  authority  of 
the  House  of  Conunons. 

The  first  point  is  now  out  of  the  ques- 
tion, as  the  publication  is  admitted ;  and 
with  regard  to  the  second  point  ^ou  will 
say  whether  the  plaintifiTs  book  is  of  tb6 
character  imputea  to  it  or  not. 

With  respect  to  the  third  ground, 
namely,  that  this  is  a  privileged  publica- 
cation,  I  am  bound  to  say,  as  it  comes 
before  me  as  a  question  of  law  for  mj 
direction,  that  I  entirely  disagree  wim 
the  law  as  laid  down  by  the  Atiomey 
QeneroLio)     I  am  not  aware  of  the  exis* 


(a)  See  above,  p.  789. 

(b)  The  plaintiff'fl  reply  oocnpied  three  hours. 
"Times,  Febraanr  8, 1887. 

(c)  «  Brought  mee  to  &ce  with  this  alannin^ 
doctrine,  I  did  not  hesitate  to  deny  it  in  strong 
temu.  I  was  informed  and  believe  that  the 
Attome  J  General,  turning  to  his  neighbours  in 
Court,  expressed  his  coneurrenoe  with  the  law 
as  I  laid  it  down.  But  there  are  always  some 
sealots  of  privilege  in  the  House  of  Commons, 
and  none  of  its  memhers  are  more  averse  than 
other  people  to  the  possession  of  absolute  power. 
A  committee  was  speedily  appelated  to  consider 
my  proceeding.  My  nephew.  Sir  Archer  Crofl^ 
attended  with  the  record  in  Stockdale  v.  JTcna* 
sard,  and  expressed  in  private  to  the  Attomegf 
General  his  pleasure  at  hearing  that  my  doe- 
trine  had  his  approbation.  The  Attorney  General 
did  not  deny  this,  but  said  that  considerable 
doubts  were  entertained  on  the  point  b  j  eminent 
legal  members  of  the  House,  whom  he  named."— 
Fragment,  written  by  Lord  Denman  io  1851,  on 
the  case  of  StockdaU  y,  Hamard,  Amonld's  IM9, 
8,  895. 
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tence  in  this  country  of  any  body  of  men 
wbateTor  who  can  privilege  any  servant 
of  theirs  topublish  a  libel  npon  an  in- 
dividnal.  Whatever  arrangements  may 
be  made  by  the  House  of  Commons  with 
the  defendants  as  their  servants,  I  am  of 
opinion  that  the  publisher  who  publishes 
in  a  public  shop,  and  especially  for  money, 
that  which  may  be  injurious,  and  possibly 
ruinous  to  any  one  of  the  King's  subjects, 
must  answer  that  subject  in  a  court  of 
justice,  if  challenged  for  the  publication 
of  a  libel,  and  I  wish  to  say  so  now  most 
emphatically  and  distinctly,  because  I 
think  that,  if  on  the  first  oppoHunity^  that 
arises  in  a  court  of  instice,  on  a  pomt  of 
this  kind  being  stated,  the  point  were  left 
nnsatisfactorily  explained,  the  judge  who 
sat  in  that  court  might  become  an  accom- 
plice to  the  destruction  of  the  liberties  of 
tko  country,  and  expose  every  individual 
in  it  to  a  tnrranny  to  which  no  man  ought 
to  be  called  upon  to  submit.  The  case  of 
Bex  V.  Wrighi{a)  is  not  applicable  to  the 
present,  for  it  seems  to  me  that  it  is  not  in 
any  respect  capable  of  being  urged  as  an 
authority  to  prevent  my  statins  the  law 
to  be  as  I  have  already  stated  it.  My 
direction  to  you,  therefore,  is  (sulyect  to 
any  question  nereafter),  that  the  fact  of  the 
House  of  Commons  having  directed  Messrs. 
Hcmsard  to  publish  all  the  Parliamentary 
Beports,  is  in  itself  no  justification  to  them, 
or  to  any  other  bookseller,  if  such  publica- 
tion contains  a  libel  upon  any  man. 

If  you  think  that  the  book  referred  to  is 
disgusting,  and  the  plates  obscene  and  in- 
decent, you  ought  to  find  for  the  defendants 
on  the  second  plea.  You  will  consider 
whether  the  book  id  only  a  scientific  expo- 
sition of  a  subject  that  must  be  explained 
and  discussed  in  scientific  books,  or  whether 
it  is  deserving  of  the  epithets  which  have 
been  applied  to  it.  I  will  not  make  any 
remarks  upon  the  book  itself,  you  will  take 
it  into  your  hands  and  see  whether  or  not 
the  epithets  that  have  been  applied  to  it 
haye  been  properly  applied.  Ii  you  should 
be  of  opinion  that  it  is  of  the  nature  de- 
scribed, then  the  defendants  have  made 
out  their  justification,  but  if  you  should 
think  that  the  imputations  are  not  borne 
out,  then  you  wul  have  to  consider  to 
what  amount  of  damages  the  plaintiff  is 
entitled. 

The  plaintiff  has  complained  greatly 
that  he  is  the  victim  of  conspiracy  and 
combination ;  but,  really,  the  supposition 
that  any  one  individual  concerned  in  the 
publication  of  these  reports  was  actuated 
by  any  feeling  of  the  kmd  appears  to^  me 
perfectly  irrational  and  absuni.  I  think, 
noweyer,  that  there  is  a  want  of  caution 


(o)  8  T.R.  293. 


in  the  drawing  up  of  the  reports ;  I  can- 
not see  why  the  inspectors  should  mention 
anj  publication  at  all.  They  went  to  the 
prisons  for  the  purpose  of  reporting  upon 
the  prisoners  and  gaolers,  and,  therefore, 
it  was  their  public  duty  to  state  if  tiiey 
found  any  of  those  gaolers  leaving  im- 
proper books  in  the  possession  of  the 
prisoners ;  but  I  do  not  think  it  was  at 
all  necessary  to  mention  the  name  of  Stock- 
dale  or  any  other  individual.  I  am  also 
at  a  loss  to  discover  why  thejr  did  not 
insert  the  title  of  the  book,  mstead  of 
leaving  the  mysterious  blanks,  which 
perhaps  might  convey  a  worse  impression 
than  if  the  book  itself  had  been  described. 
Indeed,  it  seems  to  me  to  be  not  quite  so 
correct  a  report  as  it  would  have  been  if 
the  Inspectors  had  merely  reported  facts 
without  regard  to  the  nature  of  any  par- 
ticular work.  Ton  are  to  take  the  whole 
matter  into  your  consideration,  and  if, 
being  satisfied  that  the  defendants  pub- 
lished the  reports,  you  think  they  amount 
to  a  libel,  you  will  find  your  verdict  for 
the  plaintiff  upon  the  first  issue ;  and  if 
you  are  of  opinion  that  the  epithets 
applied  to  the  plaintiff's  book  are  justified 
by  the  nature  of  it,  then  you  will  find 
your  verdict  for  the  defendants  on  the 
plea  of  justification.  Should  you,  how- 
ever, entertain  a  different  opinion,  then 
your  verdict  will  be  for  the  plaintiff 
generally,  with  such  damages  as  you 
think,  under  all  the  circumstances  of  the 
case,  he  is  entitled  to. 

Verdict  for  the  plaintiff  on  the  firyt 
issue,  and  for  the  defendants  on  the 
second  issue. 

The  Plaintiff  in  person.(a) 

CampheU,  A.G.,  and  Crompton  (()  for  the 
defendants. 

Attorneys :  T.  B.  Howard,  and  Pa/rhe$ 
and  Preston. 

February  16,  1837.— In  consequence  of 
the  above  decision,  a  Select  Committee 
was  appointed  by  the  House  of  Commons 
to  examine  precedents  with  respect  to  the 
circtdation  and  publication  of  reports  or 
papers  printed  by  the  order  of  the  House, 
and  to  ascertain  the  law  and  practice  of 
Parliament  prior  to  and  since  the  order 
for  the  sale  of  such  papers.  The  Com- 
mittee reported  May  8, 1837.(c) 


(a)  By  order  of  J.  A.  Ftok,  J.,  of  the  Slst 
October  1836,  the  plaintiff  was  permitted  to 
sue  in  formA  pauperis,  and  Corwood  was  as- 
signed to  him  as  his  coonsel,  and  Howard  as  his 
attorney.  See  report  of  Select  Committee  on 
Publication  of  Printed  Papers,  Appendix  No.  8. 

(6)  Afterwards  a  Justice  of  the  Qoeea's 
Bendi. 

(c)  See  below  p.  841. 
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April  22,  1837.— The  plaintiff  in  person 
moved  for  a  role  to  show  oanse  wny  the 
▼erdict  shonld  not  be  set  aside  and  a 
new  trial  granted  on  the  gronnds,  first, 
that  there  was  no  legal  finding  by  the 
jory,  for  npon  the  vordict  being  given 
one  of  the  jury  said  he  did  not  agree 
to  it 

Lord  DsKVAV,  G.J.,  said  that  the  jory 
came  in  and  found  for  the  defendants  on 
the  second  issue,  when  one  of  the  jury  came 
forward  and  said  that  he  did  not  know  that 
the  book  could  be  called  disgusting.  &e 
(Lord  Denman)  had  then  told  him  that 
those  were  the  terms  of  the  issue,  and  he 
must  have  their  unanimous  yerdict;  upon 
which  they  again  retired,  and  on  their 
return  the  foreman  delivered  the  yerdiot, 
and  none  of  the  junr  then  dissented. 

The    plaintiff   then    said    his    second 

ground  was  that  the  finding  was  against 
le  evidence,  no  medical  men  having  been 
ciUed  to  state  that  this  book  was  not  a 
medical  and  surgical  wprk.  The  third 
g^und  was  that  of  surprise. 

A  petition(a)  upon  his  case  had  been  pre- 
sented to  the  House  of  Commons  on  the 
night  previous  to  the  trial,  and  a  discus- 
sion had  taken  place  upon  it,  which  was 
published  in  the  newspapers  on  the  day 
of  the  trial. 

Lord  DsmcAN,  C. J.,  in  delivering  judg- 
ment said  [that  the  Court  had  no  reason 
to  interfere  with  the  opinion  formed  by 
the  jury  upon  the  evidence  of  the  character 
of  the  book  which  they  had  had  in  their 
hands].  Then  there  was  a  ground  of  sur- 
prise or  complaint  stated  that  something 
had  appearea  in  the  newspapers  relative 
to  what  had  taken  place  in  the  House 
of  Commons.  Upon  that  subject  it  was 
extremely  dangerous  that  newspapers 
should  report  on  the  day  of  the  trial  of  a 
cause  that  which  was  supposed  to  have 
taken  place  tlie  day  before  in  the  House  of 
Commons  which  bore  any  relation  to  that 
cause.  It  was  extremely  likely  to  pre- 
judice the  minds  of  the  jury,  and  if  that 
was  brought  home  he  should  have  con- 
sidered whether  it  might  not  have  formed 
a  just  ground  for  sending  the  case  before 
another  jury;  but  all  which  took  place 
had  reference  to  tiiat  which  was  comprised 
under  the  general  issue,  and  not  the  ques- 
tion whether  it  was  a  libel.  The  Court 
must  suppose  that  the  jury  considered 
that  which  was  submitted  to  them,  and 
there  was  no  reason  to  suppose  that  their 
minds  were  infiuenced  by  what  appeared 
in  the  newspapers  of  that  day.  The  jury 
were  the  proper  judges  and  had  found  a 

(a)  See  the  petitioD  of  James  Hansard  and 
Luke  Graves  Hansard  praying  the  instmctions 
of  the  Hoase  in  relation  to  the  action.  Com. 
Jonro.  99,  S5. 


yerdict  which  the  Court  was  not  autho- 
rised to  disturb. 

The  other  judges  concurring:, 

Bule  retaaedXa) 


SscoirD  Acnov. 

JuIt  7,  1836.— A  committee  of  the  Court 
of  Aldermen  of  the  city  of  London  having 
made  a  report(&)  to  that  Court  upon  the 
report  of  the  Lupectors  of  Prisons  in 
relation  to  the  gaol  of  Newgate,  a  oopy  of 
the  same  was  presented  to  the  House  of 
Commons  in  return  to  an  order  made  in 
that  behalf,  July  5,  1836,  and  was  ordered 
by  the  House  to  be  printed.(c) 

July  26,  1836.— With  regard  to  this 
report  the  Lospectors  of  Prisons  trans- 
mitted a  reply  to  the  Home  Secretary, 
repeating  the  charge  as  to  StoekdMt 
ho6k{d^  and  this  reply  having  been  pre- 
sented to  the  House  in  return  to  an  order 
made  in  that  behalf,  July  25, 1836,  waa^ 
on  the  following  day,  ordered  by  the 
House  to  be  printed  by  the  defendants,  (a) 

StocJcdale  then  brought  a  second  action 
against  the  defendants  in  respect  of  the 
reply.(/) 

May  80,  1837.— The  declaration  stated 
that,— 

"  For  that  whereas  before  and  at  the  time  of 
oommittinif  the  grievance  next  herein-after  oom- 
pbdned  of  the  said  plaintiif  was  and  for  a  long 
time  had  been  a  bookseller  and  publishtf  of  books 
and  as  such  bookseller  and  paUisher  of  books 
had  pnblished  divers  and  very  many  scientifie 
books,  and  particularly,  in  the  year  of  our  Lord 
18a7,  a  certain  physiological  and  anatomical 
book  written  by  a  learned  physician,  on  the 
generative  system,  illostrated  by  anatomical 
plates;  and,  whereas  the  said  defondants,  on 
Ist  May,  in  the  year  of  our  Lord  1836,  did  pub- 
lish and  cause  to  be  published  in  a  certain  book, 
purporting  to  be  '  ReporU  of  the  Inspectors  of 
the  Prisons  of  Great  Britain,'  the  passage  fol- 
lowing^, that  is  to  say,  'This  last  is  a  book' 
(meaning  the  said  physiological  and  anatomical 

(a)  TVfliet,  April  24,  1837. 

(6)  Copjr  of  a  Report  made  on  July  2,  1836, 
by  a  Committee  of  the  Court  of  Aldermen  to 
that  Court  upon  the  Report  of  the  Inspectors  of 
Prisons  in  relation  to  the  gaol  of  Newgate,  p.  5. 
'*  It  appears  on  a  careful  examination  to  be  a 
scientific  book ;  the  plates  to  be  purely  anatomi- 
cal, and  calculated  only  to  attract  the  attention 
of  those  connected  with  surgical  science." 

(c)  Com.  Joum.  91,  688,  688. 

(<0  Copy  of  reply  of  Inspectors  of  Home 
Department  with  regard  to  the  Report  of  the 
Committee  of  Aldermen,  p.  2  :  '*  We  deny  that 
the  work  is  a  scientific  work." 

(<}  Com.  Joum.  91,  691,  698. 

(/)  By  order  of  Lord  Denman,  C.J.,  dated 
27th  May  1837,  the  plaintifF  was  admitted  to 
sue  in  farmA  pauperis,  and  Cnrwood  was  as- 
signed to  him  as  hu  counsel.  See  Com.  Joum. 
92,  425. 
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book)  '  of  a  most  disgusting  Datore ;  and  the 
plates  are  indecent  and  obscene  in  the  extreme  ; ' 
whereas,  in  troth  and  in  fact,  the  said  book  is 
purely  of  a  scientific  character,  yet  the  said 
defendants,  well  knowing  the  premises,  bat 
contiiviDg  and  maliciously  intending  to  defame 
and  injure  the  said  plaintiff  in  his  said  trade  of 
a  bookseller  and  publisher,  and  cause  it  to  be 
believed  that  he  published  indecent  and  obscene 
books,  on  19th  August,  in  the  year  of  our  Lord 
1836,  maliciously  and  falsely  did  publish,  and  cause 
to  be  published,  of  and  concerning  the  said  plain- 
tiff, in  his  said  trade  and  business,  in  a  certain 
printed  paper,  purporting  to  be  a  copy  of  the 
Reply  of  the  Inspectors  of  Prisons  for  the  Home 
District,  with  regard  to  the  Report  of  the  Court 
of  Aldermen,  to  whom  it  was  referred  to  consider 
the  first  Report  of  the  Inspectors  of  Prisons  so 
far  as  relates  to  the  gaol  of  Newgate,  which 
laid  copy  of  the  Reply  purports  to  be  a  letter 
from  William  Crawford  and  Whitworth  Russell, 
Esquires,  Inspectors  of  Prisons  for  the  Home  Dis- 
trict, to  the  Right  Honourable  Lord  John 
Russell,  &c.,  the  false,  scandalous,  and  defama- 
tory libel  following,  that  is  to  say,  *  But  we 
deny  that  that  book  is  a  scientific  work  (using 
that  term  in  its  ordinary  acceptation),  or  that 
the  plates  are  purely  anatomical,  calculated 
only  to  attract  the  attention  of  persons  con- 
nected with  surgical  science  ;  and  we  adhere  to 
the  terms  which  we  have  already  employed,  as 
those  only  by  which  to  characterise  such  a  book ' 
(meaning  thereby  that  the  said  book  was  dis- 
gusting and  obscene,  ns  stated  in  the  above- 
mentioned  Report  of  the  Inspectors  of  Prisons 
of  Great  Britain)  ;  and,  in  another  part  of  the 
said  letter,  to  the  substance  and  I'ffect  following, 
that  is  to  say,  *We  al^o  applied  to  several 
medical  booksellers,  who  all  gave  it  the  same 
character.  They  described  it  as  '  one  of  Stock- 
dale's  obscene  books'  (meaning  thereby  that 
the  plaintiff  was  a  common  publisher  of  obscene 
books) ;  that  it  '  never  was  considered  as  a 
scientific  work  ;  that  it  never  was  written  for  or 
bought  by  the  members  of  the  profession  as 
such ' ;  that '  it  was  intended  to  take  young  men 
]n»  by  inducing  them  to  give  an  exorbitant 
price  for  an  indecent  work ; '  to  the  great  injury 
of  the  said  plaintiff  in  his  said  trade  and  business, 
and  also  of  his  fair  fame  and  reputation,  to  the 
damage  of  the  said  plaintiff  of  5,0002.,  therefore 
he  bnngs  his  suit,"  &c. 

May  31,  1837.— The  following  resolu- 
tions were  agreed  to  by  the  House  of 
Ck)minonB : — 

**  Resolved,  That  the  power  of  publishing  such 
of  its  reports,  votes,  and  proceedings  as  it  shall 
deem  necessary  or  conducive  to  the  public  in- 
terests is  an  essential  incident  to  the  constitu- 
tional functions  of  Parliament,  more  especially  of 
this  House,  as  the  representative  portion  of  it 

"  Resolved,  That  by  the  law  and  privilege  of 
Parliament,  this  House  has  the  sole  and  ex- 
clusive jurisdiction  to  determine  upon  the 
existence  and  extent  of  its  privileges  ;  and  that 
the  institution  or  prosecution  of  any  action,  suit, 
or  other  proceeding,  for  the  purpose  of  bringring 
them  into  discussion  or  decision  before  any  court 
or  tribunal  elsewhere  than  in  Parliament  is  a  high 
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breach  of  such  privilege,  and  renders  all  parties 
concerned  therein  amenable  to  its  just  displeasure 
and  to  the  punishment  consequent  thereon. 

*'  Resolved,  That  for  any  court  or  tribunal  to 
assume  to  decide  upon  matters  of  privilege  in- 
consistent with  tbe  determination  of  either  House 
of  Parliament  thereon  is  contrary  to  the  law  of 
Parliament,  and  is  a  breach  and  contempt  of  the 
privileges  of  Parliament."(a) 

July  6,  1837.— PIea(b)  :— 

'*  That,  heretofore  and  before  the  commence- 
ment of  this  suit,  and  after  the  making  of  a 
certain  Act  of  Parliament,  made  and  passed  at 
the  Parliament  begun  and  holden  at  Westmin- 
ster on  19th  February  1835,  intituled,  *  An  Act 
for  effecting  greater  uniformity  of  practice  in 
the  government  of  the  several  prisons  in  Eng- 
land and  Wales ;  and  for  appointing  inspectors 
of  prisons  in  Great  Britain,'(c)  to  wit,  on  1st 
January,  in  the  year  of  our  Lord  1836,  the  Right 
Honourable  John  Russell  (commonly  called  the 
Right  Honourable  Lord  John  Russell),  then  being 
one  of  His  late  Majesty's  principal  Secretaries  of 
State,  in  pursuance  of  the  said  Act,  nominated 
and  appointed  William  Crawford,  Esquire,  and 
the  Rev.  Whitworth  Russell  to  visit  and  inspect, 
either  singly  or  together  with  any  other  in- 
spector or  inspectors  appointed  under  the  pro- 
visions of  the  said  Act,  every  gaol,  bridewell, 
house  of  correction,  penitentiary,  or  other  prison 
or  place  kept  for  the  confinement  of  prisoners  in 
aoy  part  of  Great  Britain ;  and  tbe  said  defendants 
further  say  that  afterwards,  viz.,  on  1st  day  of 
March  in  the  year  aforesaid,  they,  the  said  Wil- 
liam Oawford  and  Whitworth  Rossell,  as  such 
inspectors  as  aforesaid,  made  their  report  in 
writing  of  the  state  of  a  certain  gaol  and  prison 
in  the  city  of  London  called  Xewgate,  and  trans- 
mitted the  same  to  the  said  Right  Honourable 
John  Russell  (commonly  called,  &c.),  then  being 
such  Secretary  of  State  as  aforesaid,  in  pursuance 
of  the  said  Act  of  Parliament.  And  the  said  de- 
fendants further  say  that  heretofore,  and  before 
the  publication  of  the  said  supposed  liljel  in  the 
declaration  mentioned,  viz.,  on  13th  day  of 
August,  in  the  year  of  our  Lord  1835,  a  parlia- 
ment of  our  Sovereign  Lord  His  late  Majesty  King 
William  4.  was  holden  at  Westminster  in  the 
county  aforesaid ;  and  it  was  in  and  by  the  Com- 
mons' House  of  the  said  Parliament  then,  to  wit 
on  the  day  and  year  last  aforesaid,  resolved  and 
ordered  that  the  parliamentary  papers  and  reports 
printed  for  tbe  use  of  the  House  should  be  ren- 
dered accessible  to  the  public  by  purchase  at  the 
lowest  price  at  which  they  could  be  furnished,  and 
that  a  sufficient  number  of  extra  copies  should 
be  printed  for  that  purpose  ((f)  ;  and  that  after- 
wards, at  a  Parliament  of  our  late  said  Lord 


(a)  Com.  Jouru.  92, 419.  See  "  Observations 
on  the  Report  of  the  Committee  of  the  House 
of  Commons  on  the  Publication  of  IMnted 
Papers,"  by  Lord  Denman. 

(6)  The  House  of  Ck)mmons,  June  8,  1837, 
permitted  the  defendants  to  appear  and  plead, 
and  directed  the  Attorney  General  to  defend  the 
action. — See  Com.  Jonrn.  92,  450. 

(c)  5  &  6  Will.  4.  c.  38. 

{d)  Ck)m.  Joum.  90,  544. 

A  A 
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the  King,  holden  at  Westminster  in  the  year 
1836,  and  before  the  publication  of  the  said 
supposed  libel  in  the  said  declaration  mentioned, 
viz.,  on  9th  February  1836,  it  was  ordered  by 
the  said  Commons'  House  of  Parliament  that  a 
Select  Committee  should  be  appointed  to  assist 
Mr.  Speaker  in  all  matters  which  related  to  the 
printing  executed  by^  order  of  the  Hou8e(a) : 
And  the  said  defendants  Airther  say  that  Sifter- 
wards,  and  before  the  publication  of  the  said 
supposed  libel,  tIs.,  on  the  day  and  year  last 
aforesaid,  a  Select  Committee  was  duly  appointed 
by  the  said  House,  in  pursuance  of  the  said  last- 
mentioned  order,  for  the  purposes  in  the  said 
order  mentioned :  And  the  said  defendants 
further  say  that  afterwards,  and  before  the  pub- 
lication of  the  said  supposed  libel,  and  whilst 
the  said  last-mentioned  Parliament  was  so  sitting 
as  aforesaid,  viz.,  on  18th  March  in  the  year  last 
aforesaid,  it  was  resolved  by  the  said  committee, 
a,ppointed  in  pursuance  of  the  said  last-men- 
tioned order  of  the  said  House  (amongst  other 
things)  that  tile  parliamentary  papers  and  reports 
printed  by  order  of  the  House  should  be  sold  to 
the  public  at  certain  specified  rates,  and  that 
Messrs.  Hansard  (meaning  the  said  defendants), 
the  printers  of  the  House,  be  appointed  to  con- 
duct the  sale  thereof :  And  the  said  defendants 
further  say  that  afterwards,  and  before  the  said 
publication  of  the  said  supposed  libel,  and  whilst 
the  said  last-mentioned  Parliament  was  sitting, 
viz.,  on  18th  March  in  the  year  last  aforesaid,  a 
copy  of  the  said  report  of  the  said  William  Craw- 
ford and  Whitworth  Russell,  so  being  inspectors 
of  prisons  as  aforesaid,  was  laid  before  the  said 
Commons'  House  of  Parliament,  pursuant  to  the 
directions  of  the  said  Act  of  Parliament(6) :  And 
the  said  defendants  further  say  that  afterwards, 
and  before  the  publication  of  the  said  supposed 
libel,  and  whilst  the  said  Parliament  was  so  sit- 
ting as  aforesaid,  viz.,  on  22nd  March  in  the  year 
last  aforesaid,  it  was  in  and  by  the  said  Commons' 
House  of  Parliament  ordered  that  the  said  report 
of  the  Inspectors  of  Prisons  should  be  printed(c) : 
Whereupon  the  said  defendants,  then  being  prin- 
ters employed  for  that  purpose  by  the  said  House, 
did  afterwards,  to  wit  on  the  day  and  year  last 
aforesaid,  in  pursuance  of  the  said  orders  and 
resolutions,  print  and  publish  the  said  report : 
And  the  said  defendants  further  say  that  after- 
wards, and  during  the  sitting  of  the  said  last- 
mentioned  Parliament,  and  l^ore  the  publica- 
tion of  the  said  supposed  libel,  viz.,  on  5th 
July  1836,  it  was  ordered,  by  the  said  Commons* 
House  of  Parliament,  that  there  should  be  laid 
before  that  House  a  copy  of  a  report  made,  on 
the  2nd  July  1836,  by  a  committee  of  the  court 
of  aldermen  to  that  court,  upon  the  said  report 
of  the  said  Inspectors  of  Prisons  in  relation  to 
the  gaol  of  Newgate(rf)  :  And  the  said  defend- 
ants further  say  that,  in  pursuance  of  the  said 
last-mentioned  order,  the  said  report  made  en 
2nd  day  of  July  1836  was  laid  before  the 
said  Commons'  House  of  Parliament,  and  was 
thereupon  then  ordered  by  the  said  Commons' 

(a)   Com.  Joum.  91,  16,  where  it  is  stated 
that  th  e  report  was  presented  on  the  19th  Mareh.  I 
(6)  Com.  Jonm.  91,  156.  I 

(c)         „  „        194. 

id)         „  „        62«.  I 


House  of  Parliament  to  be  printed(a) :  and  the 
defendants  fttrther  say  that  afterwards,  viz.,  on 
22nd  day  of  July  in  the  year  aforesaid,  they,  the 
said  William  Crawford  and  Whitworth  Russell, 
so  being  such  inspectors  as  aforesaid,  trans- 
mitted to  the  said  Right  Honourable  John 
Russell  (commonly  called,  &c.),  then  being  one 
of  His  late  Majesty's  Principal  Secretaries  of 
State  as  aforesaid,  a  certain  reply  in  writing  of 
them,  the  said  William  Crawfoid  and  Whitworth 
Russell,  as  such  inspectors  as  aforesaid,  with  re- 
gard to  the  said  report  of  the  said  court  of  alder- 
men mentioned  in  the  said  last-mentioned  order 
of  the  said  Commons'  House  of  Parliament; 
and  afterwards,  and  before  the  publication  of 
the  said  supposed  libel,  viz.,  on  25th  July  in  the 
year  aforesaid,  a  copy  of  the  said  reply  of 
the  said  Inspectors  of  Prisons  for  the  Home 
District,  with  r^ard  to  the  said  report  of  the 
said  committee  of  aldermen,  was,  in  pursuance 
of  an  order  of  the  said  Commons'  Honse  of 
Parliament  for  that  j^orpose  made  on  the  day 
and  year  last  aforesaid,  presented  to  and  laid 
before  the  said  House(&) ;  and  thereupon  the 
same  then  became  and  was  part  of  the  proceed- 
ings of  the  said  Commons'  House  of  Parliament : 
And  it  was  afterwards,  and  before  the  publica- 
tion of  the  said  supposed  libel,  and  during  the 
sitting  of  the  said  last-mentioned  Parliament, 
viz.,  on  26th  day  of  July  in  the  year  last  aforesaid, 
ordered  by  the  said  Commons'  House  of  Parlia- 
ment that  the  said  reply  of  the  said  inspectors 
should  be  printed(c):  Whereupon  the  said  defen- 
dants, so  being  printers  as  aforesaid,  and  em- 
ployed for  that  purpose,  did,  by  the  authority 
of  the  said  Commons'  House  of  Parliament,  and 
in  pursuance  of  the  said  orders  and  resolutions 
of  the  said  Commons'  House  of  Parliament, 
print  the  said  reply  of  the  said  Inspectors  of 
Prisons,  as  directed  and  required  by  the  said 
orders  and  resolutions  of  Uie  said  House,  and 
did  publish  the  same  by  the  authority  of  the 
6aid  Commons'  House  of  Parliament,  and  as 
directed  and  authorised  by  the  said  orders  aud 
resolutions,  and  not  otherwise  howsoever,  as  it 
was  lawful  for  them  to  do  for  the  cause  afore- 
said :  And  the  said  defendants  further  say  that 
the  said  report  and  the  said  reply,  which  the 
said  defendants  so  printed  and  published  as  in 
this  plea  mentioned,  are  the  same  report  and 
reply  as  are  mentioned  in  the  said  declaration, 
and  that  the  said  matter  in  the  said  declaration 
charged  as  libellous  is  contained  in  the  said 
report  and  reply  in  this  plea  mentioned,  and 
that  the  publidiing  the  same  matter,  as  chari^ed 
in  the  said  declaration,  is  the  same  publishing 
as  in  this  plea  mentioned,  and  not  other  and 
different,  and  that  the  said  defendants  did  not 
ever  publish  the  said  libellous  matter  in  the  said 
declaration  mentioned  oUierwise  or  on  any  other 
occasion  than  as  in  this  plea  mentioned :  And 
the  said  defendants  further  say,  that  the  said 
Commons'  House  of  Parliament  heretofore,  viz., 
on  31  St  day  of  May  in  the  year  last  afbresaid,(<0 
resolved,  declared,  and  adjudged  that  the  power 
of  publishing  such  of  its  reports,  votes,  and  pro- 

(a)  Com.  Joum.  91, 688. 
(ft)        »  „        691. 

(O         ,f  »        698. 

(d)May81,1887,notl886.  Com. Jonn .98,4 1^- 
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ceedingg  as  it  shall  deem  necessary  or  conducive  I 
to  the  poblic  interests  is  an  essential  incident  to  | 
the  constitutional  functions  of  Parliament,  more 
especiallj  to  the  Conunons'  House  of  Parlia- 
ment as  the  representative  portion  of  it.  And 
this  they  the  said  defendants  are  ready  to 
verify,"  &c.(a) 

July  8,  1837. — ^Demurrer  assigniBg  for 
groniMfi — 

"  that  the  known  and  established  laws  of  the 
land  cannot  be  superseded,  suspended,  or  altered 
by  any  resolution  or  order  of  the  House  of  Com- 
mons :  And  that  the  House  of  Commons,  in 
Parliament  assembled,  cannot,  by  any  resolution 
or  order  of  themselves,  create  any  new  privilege 
to  themselves  inconsistent  with  Uie  known  laws 
of  the  land ;  and  that,  if  such  power  be  assumed 
bj  them,  there  can  be  no  reasonable  secnritv  for 
the  life,  liberty,  property,  or  character  of  the 
sabjects  of  this  realm." 

July  14, 1837 — Joinder  in  demnrrer. 

The  demnrrer  was  argued  in  Easter 
term,  April  23rd,  24th,  and  25tli,  and 
in  Trinity  term,  May  28tb,  and  judgment 
was  given  on  May  31  st,  1839. 

Cwrwood  for  the  plaintiff.  (With  him 
CitrringUm,) 

Attorney  Genercd,(]b)  SoUeitor  OeneraZM 
FoUett,{d)  PoUockM  MauUXf)  WighU 
fnan^ig)  for  the  defendants. 

AaeuiisMT  fob  the  PLAiirnPF. 
April  23,  1839. — Ounoood  for  the  plain- 
tiff. My  Lords,  in  this  case  of  Stock' 
dale  ▼.  Sansard,  which  inyolyes  many 
important  considerations,  I  am  to  make  a 
humble  address  to  your  Lordships.  My 
Lords,  since  this  cause  has  been  here  my 
sight  has  been  very  much  weakened,  and, 
therefore,  I  have  to  request  your  Lord- 
ships that  any  passages  which  may  be 
necessary  to  read,  my  learned  ftiend  Mr. 
Oei^rrington  may  have  permission  to  read 
them.  My  Lords,  I  do  not  approach  this 
cause,  I  confess,  without  great  apprehen- 
sion and  a^tated  feelings,  because  I  feel 
it  is  a  case  m  which  is  involved  the  liberty 
and  property  of  the  subject  to  a  certain 
extent.  The  question  is  whether  the  im- 
perial majesty  of  the  law  should  bow  to  the 
decision  of  the  House  of  Commons  ;  that 
is  the  real  question  which  must  be  decided 
nxxm  this  occasion.  My  Lords,  this  case 
comes  before  you  in  the  shape  of  an  action 
for  a  libel,  which  libel  is  contained  in  a 

(a)  The  plea  is  signed  by  Wightman. 

(&)  Sir  John  Campbell,  anerwards  Lord 
Chancellor. 

(c)  Sir  Thomas  Wilde,  afterwards  Lord 
Truro,  L.C. 

(rf)  Afterwards  Attorney  General. 

(e)  Afterwards  Lord  Chief  Baron. 

(/)  Afterwards  a  Jastice  of  the  Court  of 
Common  Pleas  and  a  Baron  of  the  Court  of  Ex- 
chequer. 

(p)  Afterwards  a  Jastice  of  the  Court  of 
Queen's  Bench. 


report  presented  to  the  House  of  Com- 
mons, and  published  by  the  authority  of 
the  House  of  Commons.  My  Lords,  to 
this  there  is  a  plea,  stating  the  Act  (a) 
which  requires  the  inspection  of  prisons 
by  certain  commissioners,  and  that  they 
were  to  make  their  report  to  His  Migesty's 
Secretary  of  State,  in  order  that  it  might 
be  laid  before  the  House  of  Commons.  It 
further  states  that  the  House  of  Commons 
had  given  an  order,  that  any  paper  or 
documents  they  might  think  necessanr, 
and  of  public  utility,  should  be  made 
public,  and  published  by  a  servant  of 
theirs,  for  the  use  of  the  public,  and  ac- 
cordingly upon  these  grounds  they  justify 
the  publication  of  the  libel  in  Question ; 
and  when  the  action  is  brought  they  state 
that  they  are  the  sole  judges  of  their  pri- 
vileges, of  the  nature  and  of  their  extent, 
and  that  it  is  a  high  breach  of  privilege  to 
bring  them  into  question  before  any  court 
of  judicature  other  than  themselves. 

Lord  Denxak,  C.J. :  I  think  that  does 
not  appear  upon  the  plea. 

Curwood :  S^o,  my  Lord,  the  plea  justi- 
fies, and  I  am  now  stating  the  resolution 
of  the  Hoase  of  Commons,(&)  which  forms 
the  justi fication  set  forth  in  the  plea.  That 
is  the  question  now  to  be  tried,  because 
to  this  plea  there  is  a  demurrer,  which 
amounts  to  this,  that  the  House  of  Com- 
mons had  no  authority  to  order  the  pub- 
lication of  a  libel.  Now,  my  Lords,  this 
being  the  case,  we  are  to  consider  three 
questions,  I  apprehend:  first,  whether, 
where  a  party  is  guilty  of  no  ofience,  he 
has  not  a  right  to  bring  his  action  at  law 
to  redress  anv  injury  which  he  has,  or 
may  suppose  ne  has,  sustained ;  secondly, 
if  he  has  that  right,  whether  there  is  any 
power  in  the  country  except  the  Legisla- 
ture itself,  which  can  deprive  him  of  it ; 
thirdly,  whether  the  House  of  Commons 
can  maintain  that  assertion  of  theirs,  that 
they  themselves  are  the  sole  judges  of  the 
extent  of  their  own  privileges,  and  that  a 
court  of  law  may  not  take  cognizance  of 
them  if  they  are  judicially  brought  before 
them.  My  Lords,  you  must  look  to  their 
own  records  of  their  own  proceedings  in 
order  to  see  on  what  they  found  that  con- 
struction ;  and  here  I  take  the  liberty  to 
say  with  respect  to  their  resolutions  at 
various  times,  that  what  they  have  as- 
sumed to  be  their  privileges  are  revolting 
to  common  sense  and  justice,  and  never 
can  be  supported  in  any  court  of  law, 
where  law  nas  any  power  whatever.  IThey 
build  it  all  upon  what  is  called  tiie  law  of 
Parliament,  and  they  say,  *'  Inasmuch  as 
Parliament  is  superior  to  any  other  court, 
no  inferior  court  can  judge  their  acts."  I 

(a)  5  &  6  Will  4.  c.  88. 
(6)  See  above,  p.  740. 
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take  leave  to  say,  my  Lords,  that  there 
lies  the  great  fallacy;  and  that,  though 
by  common  parlance  the  privileges  of  tlie 
Honse  of  Lords  and  Commons  are  called 
the  law  of  Parliament,  vet  they  are  not 
the  law  of  Parliament  in  the  sense  in  which 
the  words  were  nsed  in  the  case  npon  which 
they  found  the  right.  Thorp* %  case  (a) 
has  been  usually  cited  in  support  of  this 
claim  of  exclusive  cognizance;  but  the 
diotwn  attributed  to  the  judges  in  that 
case,  as  to  the  privileges  of  Parliament,  is 
correct  only  when  applied  to  the  whole 
Parliament,  and  not  to  each  separate 
branch  of  it.  It  must  be  referred  to  a 
period  when  the  King,  Lords,  and  Com- 
mons constituted  the  Supreme  Court  of 
Judicature,  and  the  distinction  of  Houses 
was  imperfectly  marked.  At  this  day  the 
functions  of  each  branch  of  the  Legislature 
are  defined;  and  it  is  clear  that  neither 
the  King  alone,  nor  either  House  sepa- 
rately, can  make  or  declare  law.  The  m- 
convenience  of  a  different  state  of  things 
is  evident.  Each  House  might  make  con- 
tradictory declarations  of  law,  and  each 
declaration  would  equally  be  the  '*  Law 
of  Parliament."  The  resolutions  of  the 
House  of  Commons  are  relied  upon  in  the 

Elea ;  but,  if  such  resolutions  could  make 
iw,  the  legislative,  judicial,  and  executive 
powers  of  the  State  would  soon  be  ab- 
sorbed by  that  House.  The  authorities 
are  for  the  most  part  collected  in  Mr. 
FemheriofCs  pamphlet, (&)  and  in  the  argu- 
ment of  Hb{roy(2,  J.,  in  Burdett  v.  A^t. 
A  few  will  be  sufficient  to  show  that  the 
courts  of  law  have,  from  a  very  early 
period,  taken  upon  themselves  to  decide 
and  to  declare  the  law  as  to  parliamentary 
privilege.  One  of  the  earliest  cases  is 
that  of  Boftme  v.  Walshe,(c)  12  Edw.  4.,  in 
which  the  Court  of  Exchequer  determined 
that  the  servant  of  an  earl  was  entitled  to 
be  discharged  from  arrest  during  the 
sitting  of  Parliament,  but  was  not  exempt 
from  being  sued,  although  the  writ  of 
privilege  produced  by  the  defendant  to 
the  Barons  of  the  Exchequer  claimed  im- 
munity in  both  respects. (({)  The  privi- 
leges of  the  House  are  as  much  a  part  of 
the  law  of  the  land  as  the  statute,  eccle- 
siastical, or  admiralty  law,  all  of  which 

(a)  Bot.  Pari.  5,  239.  Cited,  1  Hatsell's  Pre- 
cedenU,  28, 3rd  ed.  See  4th  Inst.  15  ;  14  East,  25. 

(6)  "  A  letter  to  Lord  Langdale  on  the  Recent 
Proceedings  in  the  House  of  Commons  on  the 
subject  of  priTilege."  By  Thomas  Pemberton, 
M.P.,  1837. 

(c)  1  Hatsell's  Precedents,  4],  citing  Prynne's 
Roister  of  Pariiamentary  Writs,  4,  752.  Plea 
KoU  of  the  Goort  of  Exchequer,  Bot.  20. 

(d)  «  Arrestari  minimi  debeant,  imprisonari, 
out  vnplacitari/*  Prjnne  says,  ia  a  marginal 
note  on  the  last  two  words,  "  This  was  a  new 
clause  and  privilege.** 


must  be  noticed  and  determined  by  the 
courts  of  common  law  when  brought  be- 
fore them  in  the  ordinary  course  of  justice. 
Ba/mardigton  v.  Soain^a^  and  Benyon  v. 
Evelyn  {jb)  are  also  decisive  authorities. 
In  the  former  case  a  co  art  of  law  under- 
took to  adjudicate  on  a  double  return  at  an 
election  of  members,  although  exclusive 
cognisance  of  such  matters  was  claimed 
for  the  House  of  Commons. (e)  In  the 
latter.  Sir  Orlando  Bridgman  decided  that 
Members  of  the  House  of  Commons  were 
liable  to  be  sued  during  a  sitting  of  Par- 
liament, although  it  was  said  that  a  com- 
mittee of  the  House  had  voted  in  favour 
of  their  exemption.  Bex  v.  Wrighi  (<I)  will 
be  relied  upon,  where  Lord  Kenyan  is  re- 
ported to  have  said  that  it  was  impossible 
to  admit  the  proceeding  of  either  House 
to  be  a  libel,  and  that  this  Court  would 
not  inquire  into  it.  That  case  was  an 
application  to  the  discretion  of  the  Court 
for  leave  to  file  a  criminal  information 
against  a  person  who  had  printed  a  correct 
copy  of  a  report  of  the  House  of  Commons. 
The  Court  refused,  in  their  discretion,  to 
grant  it,  and  properly ;  but  it  does  not 
follow  that  every  dictum  attributed  to  the 
Court  in  giving  judgment  is  to  be  accepted 
as  sound  law.  The  langua^  there  used 
is,  in  fact,  at  variance  with  the  later 
authority  of  Lord  EUenborongh,  in  Bwrdett 
V.  Ahbot,(e)  who  distinctly  reserves  tiie 
right  of  the  Courts  to  inquire  into  the 
proceedings  of  the  House  in  tho  supposed 
case  of  an  extravagant  and  unwarrantable 
assumption  of  power.  The  case  of  Sir  W. 
WiUiameif)  might  be  quoted,  in  which  ihe 
Speaker  was  convicted  and  fined  for  the 
publication  of  Dangmfidd^e  narrative  under 
the  sanction  of  the  House  of  Commons ; 
but  it  cannot  be  denied  that  the  precedent 
is  too  exceptionable  to  be  relied  on.(^) 

As  to  the  plaintiff's  right  to  sue,  the 
present  case  is  stronger  than  that  of  Athhy 
V.  WhUe.(h)     In  that  case  tJiere  was  some 

(ff)  6  St.  Tr.  1068;  S.C.  2  Levins,  114^ 
I  Freem.  380,  S87,  890,  430 ;  8  Keb.  865,  869, 
389, 419, 428, 439, 442, 586, 664 ;  Po]lezfen,i470. 

(6)  Sir  O.  Bridgman's  Judgments,  824. 

(c)  The  judgment  was  reversed  on  error  in 
the  Exchequer  Chamber,  and  the  jodsmentof 
the  Exchequer  Chamber  was  aiBrmed  in  the 
HouseofLords;  6  St.  Tr.  p.  1117.  SeeNoith's 
Life  of  Lord  Keeper  Quildfotd,  55,  (2nd  ed.) 
100,  and  North's  Examen,  516.  But  see 
Myddelton  v.  Wynn,  Willes,  697  ;  S.C.  1  Wils. 
1 25,  sub.  nom.  W^nne  v.  Middelton, 

(d)  8  T.R.  293. 

(e)  14  £ASt,  128. 
(/)  13  St.  Tr.  1369. 

ig)  Proceedings  were  taken  in  order  to  a  re- 
Tcreal  of  the  judgment  upon  the  BevolntiaD, 
but  it  does  not  appear  to  have  been  ever  actually 
reversed.  See  the  ohaervations  of  Mr.  Wynn, 
18  St.  Tr.  1438. 

(A)  14  St.  Tr.  695  ;  S.C.  2  Ld.  Raymond,  988. 
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pretence  for  a  claiiii  of  excloBive  ooffni- 
zance  by  the  House,  for  it  was  not  dis* 
pnted  that  the  House  has  exclusive  right 
to  judge  of  the  validity  of  elections  to 
serre  in  Parliament ;  but  the  House  of 
Lords  decided,  upon  a  writ  of  error,  that 
the  right  of  suffrage  was  a  franchise,  for 
the  disturbance  of  which  the  voter  was 
entitled  to  a  common  law  remedy,  and 
was  not  constrained  to  seek  redress  only 
by  application  to  the  House  of  Commons. 
Then,  supposing  the  courts  of  law  to 
have  cognisance  of  the  privileges  of  Par- 
liament, the  question  m  this  case  is, 
whether  tiie  House  of  Commons  has  the 
privilege  of  enabling  individuals  to  pub- 
ush  for  general  sale  and  circulation  what- 
ever that  House  pleases  with  impunity  P 
The  first  proof  of  the  exercise  of  this 
privilege  is  found  in  1641,  (a)  a  very  bus- 

ficious  period  for  its  commencement, 
'opular  ferment  ran  hi^h,  and  parties  in 
the  State  were  preparing  to  appeal  to 
force.  From  that  period  downwards  the 
journals  of  the  House  of  Commons  contain 
numerous  entries,  by  which  it  appears 
that   ridiculouB,    illegal,   and  tynumical 

Sivileges  have  been  asserted  by  that 
ouse.  A  mere  enumeration  of  them  for 
the  period  of  about  a  century  after  the 
Bestoration  is  enough  to  show  the  degree 
of  weight  that  should  be  attached  to  the 
orders  of  the  House  on  such  subjects,  as 
entered  on  its  journals,  and  the  mischief 
of  leaving  it  to  be  the  sole  judge  of  the 
existence  and  limits  of  its  privilege.  The 
most  trifling  civil  injuries  to  Members, 
even  trespasses  committed  upon  their  ser- 

(a)  See  the  **  Beport  from  the  Select  Com- 
mittee *'  (of  the  House  of  Commons)  "  on  the 
pablication of  printed  Papers"  (May  8th,  1837), 
p.  8,  and  Appendix  (A.)  No.  1,  p.  19.  •*  The 
earliest  entry  in  them  (the  Joamals  of  the  House 
of  Commons)  relating  to  the  printing  of  any 
Parliamentary  Papers,  is  on  the  30th  July  1641 
(Com.  Joum.  2,  230) ;  when  the  House  adop- 
ted certain  resolations,  and  ordered  that  they 
should  be  printed.  From  1641  to  1660  there 
are  varioos  resolations  for  the  printing  of  spe- 
cific votes  and  papers.  In  1680-1  a  general 
lesolntion  was  adopted  for  printing  the  votes 
and  proceedings  of  the  House ;  and  from  that 
year  such  general  order  has  been  renewed  every 
sewion,  and  a  printer  appointed  for  the  pnrpofie 
by  the  Speaker,  an  occasional  prohibition  being 
added  against  all  other  persons  printing  the 
MUM ;  leports  and  miscellaneous  Parliamentary 
papers  have  also  been  from  time  to  time  priatcd 
under  distinct  orders  dF  the  House.  The  prao- 
tiee  thus  detailed  has  been  continued  up  to  the 
present  time.  The  only  exception  to  die  con- 
tinnance  of  this  practice  was  m  1702,  when  the 
general  order  for  printing  the  votes  and  pro- 
ceedings was  for  a  very  short  period  suspended  i 
but  even  during  diis  interruption  of  the  printing 
of  the  votes  there  were  several  instances  of 
special  orders  for  printing  other  papers."— Re- 
port of  Select  Committee,  p.  2. 


vants,  though  on  occasions  unconnected 
with  the  discharge  of  any  parliamentaiy 
duty,  have  been  repeatedly  the  subject  of 
inquiry  under  the   head  of  privilege,  (a) 


(a)  The  following  is  the  result  of  the  cases, 
as  ic  was  stated  iu  the  argument : — 
Cases  voted  breaches  of  privilege  between  the 
Restoration  and  1697. 
(The  numher  of  cases,  not  the  number  of 
persons,  was  stated.) 
Delivering  ejectments  to  Members  of  Par- 

liament   -  -  -  -  -    15 

Serving  process  on  Members  of  Parliament       5 
Serving    them  with    subpcenas   (probably 

subpcenas  out  of  Chancery)         -  -     16 

Entering  on  their  estates    -  -  -    94 

Entering  the  mines  of  a  Member  of  Parlia- 
ment       -  -  -  -  -      1 
Pulling  down  a  scaffold  at  Mr.  Bertie's       -      1 
Distraining  the  goods  of  Memhers  of  Par- 
liament  -            -            -           -  -    18 
Impounding  their  cattle      -            -           -      8 
Lopping  Mr.  Scawen's  trees            -  -      1 
Serving  the  tenants  of  Members  of  Parlia- 
ment with  ejectments      -           -  -    16 
During  the  same  period  persons  were  ordered 
into  cofttody  in  the  following  cases  : — 
For  delivering  ejectments  to  Members  of 

Parliament  -  -  -  -      7 

Serving  subpoenas  on  them  -  -    12 

Entering  on  their  estates    -  -  -      5 

Entering  the  mines  of  a  Member  of  Parlia- 
ment      -  -  -  -  -      1 
Pulling  down  a  scaffold  (Mr.  Bertie's)       -      1 
Distraining  the  goods  of  Members  of  Parlia- 
ment       -            -            -            -  -    10 
Stopping  up  their  lanes       -           -  -      9 
Driving  their  cattle             -            -  -      9 
Cutting  down  trees  of  a  Memher  of  Par- 
liament   -           -            -           -  -      1 
Entering  on  estates             -           -           -      8 
Arresting  the  servants  of  Memhers  of  Par- 
liament   -            -            -           -  -    49 
Serving  ejectments  on  tenants  of  Members 

of  Parliament      -  -  -  -      4 

Seizing  the  cattle  of  a  tenant  of  a  Member 

of  Parliament      -  -  -      1 

Serving  the  tenant  of  a  Member  of  Parlia- 
ment with  process  -  -  -      1 
From  1697  to  1714  the  following  cases  of 
breach  of  privilege  occur: — 
By  delivery  of  declarations  in  ejectment  to 

Members  of  Parliament  -  -  -      9 

Entering  their  landB,  &c.    -  -  -      9 

Serving  ejectments  on  their  tenants  -      8 

Under  the  date  of  1606,  one  Bigland,  servant  of 
the  Thorough  Post  of  London,  is  committed 
to  the  seijcant-at-arms  during  pleasure  for 
contempt  in  taking  the  horse  of  Mr.  James 
(the  member  for  Bristol)  from  an  inn  stable, 
by  pretence  of  a  warrant  to  run  post,  not- 
withstanding that  the  ostler  told  him  the 
horse  was  that  of  a  burgess  of  Parliament* 
In  1700  Rogers,  a  solicitor  to  the  gunners  of 
Portsmouth,  was  committed  for  sending  in  an 
exorbitant  bill  of  costs  in  respect  of  a  petition 
of  theirs,  highly  reflecting  upon  the  honour  of 
the  House-t 

*  Com.  Jonm.  vol.  i.  p.  SSS,      t  Id,  toI,  xiii.  p.  819. 
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If  the  declaration  of  the  House  is  to  be  to 
establish  the  existence  of  such  privileges, 
and  the  House  itself  is  exclusively  to  ad> 
judioate  upon  them,  the  authority  of  the 
law  is  superseded. 
In  the  case  of  Mr.  Long  WeUeahy  (a)  the 

From  the  year  1714  to  1761  the  following 

instauceH  occur:  — 

Ejectments  a^^inst  members  -  -      4 

Injuries  to  their  property    -  •  -    51 

Among  the  latter  are  the  following:  — 
In  the  year  1728.  Digging  Lord  Gage's  coaL* 

1729.  Ploughing  Mr.  Bowles's 
land.f 

1783.  Digging  Sir  Robert  Gros- 
venor's  lead,^ 

1739.  Killing  Lord  Galway's  rab- 
bit8.§ 

1742.  Attempting  to  forcibly  en- 
ter Sir  Watkin  Williams 
Wynn's  house  in  Downing 
Street  and  assaulting  his 
porter.ll 

1753.  Fishing  in  Mr.  Joliffe's 
pond.^ 

1756.  Erecting  a  building,  posts, 
and  rails  on  Sir  Oordel 
Firebrae^'s  waste  in  Suf- 
folk.*» 

1759.  Entering  upon  Admiral  Grif- 
fin's fishery.tt 

1759.  Removii^  Mr.  Cooke's  sill 
and  weir.t]; 

1759.  Taking  fish  from  Sir  John 

Glynne's  water.§§ 

1760.  Digging    in    Earl    Vemey's 

ground,  and  carrying  away 
a  tree.|||| 

During  the  same  period  are  the  following  cases 
of  privilege:  — 

Ejectments  served  on  the  servants  of  Mem- 
bers of  Parliament  -  -  -      8 

Serving  legal  process  on  the  servants  of 
Members  of  Parliament  -  -  -     .9 

Under  the  date  of  March  16th,  1761,  is  the 
following  entry^T : — 

"  Resolved,  that  it  is  the  opinion  of  this  com- 
mittee that  Sir  Richard  Perrot,  having 
entered  into  possession  of  a  cellar  in  the 
occupation  of  a  tenant  of  Charles  Fitzroy 
Scudamore,  Esquire,  a  Member  of  this 
House,  is  thereby  guilty  of  a  breach  of  the 
privilege  of  this  House.  Ordered,  that 
the  said  Sir  Richard  Perrot  be  for  his  said 
breach  of  privilege  taken  into  the  custody 
of  the  serjeant-at-arms  attending  this 
House." 

(tt)  S  Buss.  &  My.  689 ;  2  St  Tr.  N.S.  912. 

•  Id,  vol.  xxi.  p.  116. 

t  Id.  vol.  xxi.  p.  511. 

^  Id.  ToL  zxii.  p.  102. 
Id.  vol.  xxiii.  p.  605. 
Id.  vol.  xxiv.  p.  391. 

.  Id.  vol.  xxvi.  p.  696. 

••  Id.  voL  zzvii.  p.  636. 

ft  Id.  vol.  xxviii.  pp.  469,  639, 646. 660. 

it  Id.  vol.  xxviii.  p.  858. 

H  Id.  vol.  xxviiL  p.  698. 
Jil  Id.  vol.  xxviii.  p.  916. 
tf  Id.  vol.  xxviii.  p.  1107. 


Lord  Chancellor  (Lord  Brougham)  com- 
mitted a  member  of  the  House  of  Com- 
mons (then  sitting)  for  a  contempt  of 
cx)art,  and  refused  to  allow  his  claim  of 
privilege.  In  disregarding  the  claim  he 
must  necessarily  have  taken  upon  himself 
to  determine  the  nature  and  extent  of  the 
privileges  of  the  House.  If  it  be  asked 
why  the  exercise  of  these  privileges  has 
been  so  frequently  suffered  without  calling 
them  in  question  in  the  ordinary  courts  of 
justice,  it  may  be  answered  that  the  power 
of  the  body  which  sought  to  enforce  them 
has  been  too  formidable  to  be  discreetly  or 
safely  resisted;  and  that  the  long  con- 
tinuance of  a  iMkd  usage  is  not  decisive  of 
its  legality ;  for  the  use  of  secret  torture 
is  shown  (a)  to  have  prevailed  in  this 
countay  during  the  very  period  when  its 
practice  was  disclaimed  oy  the  courts  of 
law,  and  denounced  by  the  greatest 
lawyers.  Irregular  practices  and  un- 
defined claims  of  privilege  grow  up  in 
unsettled  times :  and  they  pass  unresisted 
until  some  suitable  occasion  arises  for 
submitting  them  to  examination,  when 
they  are  found  to  be  unwarrantable,  and 
are  extinguished.] 

My  Lords,  I  have  had  a  task  imposed 
upon  me  which  I  dared  not  shrink  from, 
though  I  have  come  to  it  with  much 
weakness ;  I  have  come  to  it  with  a  mind 
distressed  and  distracted  by  domestic  afflic- 
tion ;  my  sight  is  nearly  gone ;  and  when 
I  retire  from  your  Lordships'  Court  I 
shall  undergo  an  operation,  by  means  of 
which  I  hope  to  have  my  sight  restored ; 
if  I  should  not,  and  the  issue  is  in  other 
hands,  not  mine,  be  my  days  of  darkness 
and  misery  few  or  many,  it  will  be  a  con- 
solation to  me  that  one  of  the  latest  efforts 
of  my  professional  life  have  been  to  defend 
the  laws  and  liberties  of  my  country. 

ABGtTMBKT  FOB  THE  DeVENDAKT. 

Sir  /.  Qamphell,  Attorney  Qeneral,  contriL 
(with  him  Solicitor  General ,  FoUett,  PoUoch^ 
MatUe,  Wightman).  My  Lords,  my  learned 
friend  who  has  concluded  with  an  affecting 
appeal  to  your  Lordships'  sympathy,  began 
by  stating  how  anxious  he  was  in  approach- 
ing the  subject.  What,  then,  must  be  my 
anxiety  ?  He  represents  an  individual 
who  (without  lookmg  out  of  this  record  to 
examine  his  character  or  his  history),  ma7 
be  safely  pronounced  to  have  no  object  in 
brining  the  present  action,  except  to 
gratify  a  morbid  love  of  notoriety.  Were 
he  to  succeed  in  obtaining  your  Lordc^ps* 
judgment,  from  no  rational  and  honest 
jury  could  he  expect  more  than  nominal 
damages,  and  considering  that  he  sues  in 

(a)  He  cited  Jardine's  Beading  on  the  Use 
of  Torture,  1837. 
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formd  pa/up€rist{a)  ooste  even  must  be  of 
small  importance  to  him  in  the  event  of 
snccesB  or  failure. 

My  Lords,  I  represent  here  the  Honse 
of  Commons  of  the  United  Kingdom,  who 
are  called  before  an  inferior  tribonal  for 
doing  that  which  they  thought  essential 
to  the  discharge  of  their  legislative  func- 
tions— ^for  exercising  a  privilege  which 
thej  have  eigoyed  ^m  ancient  times— 
long  before  the  Bevolntion — a  privilege 
which  is  recognised  in  the  Bill  of  Bights, 
and  which,  since  the  Revolution,  has 
never  been  questioned  by  anyone  except 
'iir.  Stockdale.  The  House  of  Commons 
stand  upon  their  defence  for  having  made 
public  a  flagrant  abuse  in  the  management 
of  gaols,  by  which  imprisonment  under 
legal  sentence  leads  to  the  corruption 
instead  of  the  improvement  of  morals — an 
abuse  requiring  a  le^lative  remedy,  for 
which  the  public  mmd  ought  to  be  pre- 
pared by  previous  information.  The  re* 
presentatives  of  the  people  are  called 
upon  to  repel  an  alleged  presumption  of 
malice,  and  to  show  that  in  communicating 
with  their  constituents  they  are  not  liable 
to  be  treated  as  libellers  and  slanderers. 
The  House  of  Commons,  representing  the 
third  estate  in  the  realm,  having,  with 
the  Lords  and  Queen,  supreme  legislative 
authority — ^having  by  their  own  peculiar 
powers  a  right  to  inquire  into  the  ad- 
ministration of  justice  and  to  animadvert 
npon  the  conduct  of  judges — are  called 
upon  before  a  tribunal  subiect  to  their 
superintendence  and  control  to  discuss 
the  extent  and  limits  of  their  power — and 
to  answer  as  criminals  at  your  bar.  The 
qnestion  is  no  less  than  whether  they 
possess  a  privilege  which  they  have 
solemnly  adjudged  to  be  essential — and 
which  is  essential — ^to  the  due  perform- 
ance of  their  legislative  and  inquisitorial 
functions. 

My  deep  sense  of  the  importance  of  this 
inquiry  to  the  public  would  unfit  me  for 
the  task  fcnrced  upon  me,  were  it  not  for 
my  implicit  reliance  upon  your  Lordships. 
It  is  now  (so  £Kr  as  the  judgment  of  tnis 
Court  has  any  anthori^)  to  be  decided 
whether,  with  a  view  to  the  making  of  good 
laws,  there  shall  be  a  free  circulation  of 
knowledge  in  this  country,  whether  the 
representatives  of  the  people  may  with 
impunity  make  known  information  of 
importance  to  the  safety  and  welfare  of 
the  State.  We  are  not  now  considering 
any  personal  immunity  claimed  by  Mem- 
bers of  Parliament.  This  is  not  a  ques- 
tion respecting  their  exemption  from 
arrest  for  debt,  or  whether  they  are  liable 
to  be  sued  when  Parliament  is  sitting,  or 

(a)  Order  dated  May  27, 1887.  See  above, 
p.  736n. 


whether  their  goods  are  privileged  from 
execution,  or  respecting  any  private  ad- 
vantage which  ma^^  arise  to  them.  All 
parliamentary  privileges  are  no  doubt 
conferred  by  the  Constitution  that  Parlia- 
ment may  freely  and  effectuallv  do  its 
duty;  but  it  is  apparent  that,  from  the 

Srivilege  now  in  question,  no  incUvidual 
[ember  of  the  House  of  Commons  can 
incidentally  derive  the  smallest  benefit. 
It  is  claimed  and  asserted  pnrelv  and  ex- 
clusively for  the  public  good.  The  House 
of  Commons  have  long  perceived  that  they 
could  not  properly  legislate  or  inquire 
without  from  time  to  time  communicating 
to  the  public  the  information  which  thev 
collected,  and  on  which  they  proceed. 
This  is  not  a  country  in  which  it  can  con- 
stitutionally be  said  that  the  people  have 
nothing  to  do  with  the  laws,  but  to  obey 
them.  The  grounds  on  which  laws  are 
framed  must  be  understood — ^must  be 
approved  of— that  the  laws  may  be  re- 
spected and  obeyed.  To  this  privilege  of 
free  publication  is  applicable  in  a  peculiar 
manner  the  language  employed  in  the 
address  of  both  Mouses  of  Parliament  to 
the  Throne  in  the  time  of  Gharlea  1. 

"  The  rights  and  privileges  of  ParliameDt  ar« 
the  birth  right  and  inheritance  not  only  of 
Parliament  itself  but  of  the  whole  kingdom, 
wherein  every  one  of  your  Majesty's  subjects 
is  entitled,  the  maintenance  and  preservation 
whereof  does  very  highly  conduce  to  the  public 
peace  and  prosperity  or  your  Migesty  and  all 
your  people.'X«) 

My  Lords,  my  anxiety  upon  this  subject 
is  greatly  increased  by  considering  the 
responsibility  which  I  have  incurred  by  the 
course  I  adopted  in  defending  this  action. 
The  House  of  Commons  have  most  un- 
doubtedly instructed  me  to  appear  to  it, 
but  without  meaning  to  submit  their 
privileges  to  any  other  tribunal  than  the 
House  of  Commons.  They  BtUl  claim  to  be 
the  sole  and  exclusive  judges  of  their  own 
privileges;  but  they  have  thought  that 
your  Lordships  shotdd  be  informed,  in  the 
manner  I  should  judge  most  expedient 
and  becoming,  that  the  act  complained  of 
was  done  by  their  command  and  their 
authoritv  in  the  exercise  of  a  privilege 
which  tney  assert.  If  there  were  any- 
thing inconsistent  in  the  plea  pleaded  and 
the  claims  of  the  Commons  to  bo  judges 
of  their  own  privileges,  the  fault  would 
rest  entirely  with  myself.  But,  my  Lords, 
when  I  have  appeared  in  the  names  of  those 
i^inst  whom  the  action  is  ostensibly 
brought,  and  pleaded  in  bar  that  the  act 
was  done  by  tne  command  and  authority 
of  the  House  in  the  exercise  of  its  privi- 
lege— the  fact  being  admitted  by  the 
demurrer — ^I  conceive  that  it  remains  for 


(a)  2  Pari.  Hist.  978. 
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tho  Coart  to  give  judgment  for  the  defen- 
dants, and  that  yon  can  as  little  inquire 
into  the  existence  of  the  priyilege,  as  upon 
a  return  to  a  haheae  corpus  setting  out  a 
commitment  for  contempt  of  either  House 
of  Parliament,  you  could  inquire  into 
the  contempt  instead  of  immediately  re- 
manding the  prisoner.  The  distinction 
between  submitting  the  question  of  the 
existence  of  the  priyilege  to  legal  decision 
and  asserting,  as  a  bar  to  the  action,  that 
tiie  act  complained  of  was  done  in  the  exer- 
cise of  privilege,  is  clear  and  palpable.  A 
confusion  on  this  subject  can  only  arise  in 
minds  so  little  infused  with  legal  prin- 
ciples, as  to  suppose  that  publishing  a 
crimiuatonr  papM^r  gratuitously  may  be 
ixmooent,  but  becomes  penal  when  pay- 
ment of  a  part  of  the  expense  of  printing 
is  required,  with  a  view  to  prevent  wasteful 
circulation.  My  Lords,  no  one  can  con- 
found this  distinction,  unless  an  enemy  to 
privilege — prepared  (if  such  there  be)  to 
maintain  tnat  no  argument  can  be  ad- 
vanced in  favour  of  privilege  which  would 
not  equally  well  show  that  Members  of 
the  House  of  Commons  have  a  right  to 
rob  and  murder  on  the  highway.(a)  Ac- 
cording to  various  precedents  in  both 
Houses  of  Parliament,  a  different  course 
might  have  been  pursued,  and  summary 
proceedings  might  have  been  instituted 
against  the  party  bringing  an  action  for 
the  purpose  of  calling  in  question  the 
privileges  of  the  House  of  Commons. 
Nay,  such  summary  proceedings  would 
have  been  justified  by  what  has  often 
been  done  by  the  Court  of  Chancery  and 
other  courts  in  Westminster  Hall.  I 
have,  however,  thought  it,  under  all  the 
circumstances,  the  more  expedient  course 
not  to  seek  to  stop  this  action  by  any 
extraordinary  exercise  of  power,  but  to 
anticipate  that  your  Lordships  will  be 
guided  by  the  example  of  your  predeces- 
sors, and  pronounce  judgment  that  no 
such  action  can  be  maintained.  My  desire 
is,  as  long  a^i  possible,  to  allow  justice  to 
proceed  in  its  usual  course,  and  mstead  of 
apprehending  any  danger  to  privilege 
from  any  usurpation  of  authority,  to  place 
confidence  in  the  constituted  tribunals  of 
tho  country.  There  is,  likewise,  this 
advantage  in  the  present  mode  of  pro- 
ceeding, that  it  not  only  gives  the  plain- 
tiff the  opportunity  of  denying  the  fact 
that  the  party  complained  against  had 
authority  from  the  House  of  Commons, 
but  to  plead  that  there  was  an  abuse  of 
that  authority  by  those  to  whom  the 
execution  of  it  has  been  entrusted,  so  that, 
the  command  being  lawful,  he  may  be 
recompensed  in  damages  by  a  jury,  if  its 
just   limits   have    been    exceeded.      For 

(a)  See  Lord  Broagbftrn's  Speeches,  4,  844. 


these  reasons  I  concurred  in  the  opinion 
that  it  was  tho  preferable  course  to  enter 
an  appearance  to  this  action,  and  to  state 
on  the  record  the  authority  on  which 
the  act  complained  of  was  done.  The 
nature  of  the  defence  being  disclosed,  your 
Lordships  will  say  that,  by  the  law  and 
constitution  of  this  kingdom,  yon  are 
incompetent  to  inq^uire  into  the  existence 
of  the  privilege  claimed,  and  if  you  could 
inquire  you  would  have  no  difficult  in 
coming  to  the  conclusion  that  the  privileg;e 
exists. 

My  Lords,  the  two  Houses  of  Parliament 
have  no  reason  to  distrust  the  judges  of 
the  common  law.  Formerly,  while  the 
judges  were  the  dependent  creatures  of 
the  Sovereign,  they  were  often  opposed  to 
the  rights  of  the  people ;  but  smce  they 
were  happily  made  independent,  they  have 
st.eadily  kept  within  the  bounds  of  their 
proper  jurisdiction,  equally  disrep^arding 
the  favour  of  the  Crown  and  despising  to 
court  a  short-lived  popularity.  My  Lords, 
in  the  face  of  this  Court  and  of  the  country, 
I  respectfully  repeat  the  protest,  that  the 
Houses  of  Parliament  are  by  the  law  of 
ihigland  the  sole  judges  of  their  own  pri- 
vileges, and  that  no  action  can  be  main- 
tained for  an  act  authorised  by  them  in 
the  exercise  of  privilege. 

I  may  humbly  observe,  my  Lords,  that 
I  have  directed  to  this  subject  a  degree  of 
labour  and  pains  adequate  to  its  great  im- 
portanoe.(a)  Without  laborious  and  pain- 
ful investigation  I  will  venture  to  say 
that  no  advocate  in  a  case  like  this  can  do 
justice  to  his  clients,  or  render  to  the 
Court  that  assistance  which  may  be  fairly 
expected  from  the  bar.    I  would  beg  leave 

(a)  "There  was  a  joinder  in  demurrer  on 
July  1887  ;  but,  luckily  for  me,  the  argument 
did  not  come  on  till  2drd  April,  1839,  bo  that 
I  had  two  long  vacations  to  prepare  for  it." — 
Campbeirs  Speeches,  137.  "I  had  spent  many 
weeks  in  preparing  for  it  (the  argument)  during 
the  two  preceding  long  vacations.  My  great 
diflBculty  was  to  manage  my  materials,  and  to 
bring  my  address  to  the  Court  within  some  reason- 
able Wmxts,  I  had  read  everything  that  had  the 
smallest  bearing  on  the  subject,  from  the  earliest 
year  book  to  the  latest  pamphlet — not  confining 
myself  to  mere  legal  authorities,  but  diligently 
examining  historians,  antiquaries,  and  general 
jurists,  both  English  and  foreign.  Joseph 
Hume  told  the  House  of  Commons  that  he  grie-> 
vously  grudged  my  fee  of  three  hundred  guineas 
but  if  I  had  been  to  be  paid  according  to  my  time 
and  labour,  I  ought  to  have  received  at  least  three 
thousand.  I  had  myself  read  and  abstracted 
every  case  which  I  cited.  I  had  written  and 
re- written  all  that  I  had  to  say.  But  irhen  in 
Court,  except  in  quoting  authorities,  I  trusted 
entirely  to  memory.  I  occupied  the  time  of  the 
Court  exactly  sixteen  hours— four  the  first  day, 
eight  the  second,  and  four  the  third."— Camp- 
belPs  Life,  2,  112. 
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▼ery  respectfally  to  add  that  withoat 
long  inquiry  and  cool  deliberation  it 
wonld  be  imposiublo  for  a  judge  to  come 
to  a  satisfactory  conclusion  on  such  a  sub- 
ject, or  to  express  an  opinion  entitled  to 
much  weight.  1  am  still  afraid  that  both 
authorities  and  arguments  which  might 
have  strengthened  my  case  may  have  been 
overlooked  by  me;  but  I  shall  now  pro- 
ceed with  all  brevity  which  the  fair  dis- 
charge of  my  dulgr  will  allow  to  lay  before 
your  Lordships  the  results  of  many  weeks 
which  I  have  willingly  devoted  to  this 
inquiry^  animated  by  the  conviction  that  I 
was  assisting  to  establish  truth  and  to  sup- 
port the  free  constitution  of  my  country. 

Kow,  my  Lords,  this  case  coming  upon 
demurrer,  in  order  co  see  what  points  of 
law  arise,  of  course  we  are  to  examine 
the  record.  We  have  a  declaration  in 
case  for  a  libeL  The  declaration,  I  have 
no  hesitation  in  admitting,  is  good  upon 
the  face  of  it.  It  sets  out  a  publica- 
tion which,  if  issued  to  the  world  with- 
out authority,  would  give  the  plaintiff  a 
just  cause  of  action;  it  imputes  to  the 
plaintiff  that  he  has  published  an  obscene 
book,  which  was  found  in  the  hands  of  the 
criminals  confined  in  Newgate.  But,  m^ 
Lords,  when  I  admit  that  this  is  a  crimi- 
natory publication,  I  by  no  means  admit 
that  it  is  a  Ubel.  [A  libel  is  a  criminatory 
writing  published  without  just  occasion  or 
authonly.  Where  the  occasion  justifies 
the  publication,  as  in  the  case  of  a  publi- 
cation for  the  use  of  members,  or  an 
answer  to  inquiries  respecting  the  charac- 
ter of  a  servant,  it  is  no  libel,  and  any 
consequential  loss  to  to  the  party  is  dam- 
num ahague  injwridJl  My  Lords,  I  think 
I  am  entitled  to  complain  of  the  ribaldry 
that  has  been  resorted  to  upon  this  sub- 
ject. We  are  told  of  a  libel  shop  being 
opened  by  the  House  of  Commons, (a)  the 
persons  who  use  the  language  not  being 
able  to  apprehend  the  distinction  between 
a  criminatory  publication  under  lawful 
authority  and  tnat  which  without  lawful 
authority  is  issued  maliciously,  and  with 
the  intention  of  defaming.  {Then,  as  to 
the  plea,  it  is  in  bar,  and  not  to  the  juris- 
diction. The  latter  is  applicable  only 
where  the  subject  of  comphunt  is  aUeni 
fori,  to  which  forum  the  plaintiff  is  re- 
ferred for  the  proper  remedy.  Here, 
where  the  Court  has  jurisdiction  over  the 
subject  matter  of  the  action,  as  disclosed 
in  the  declaration,  a  plea  in  bar,  and  not 
to  the  lurisdiction,  is  proper — Bex  v. 
Johnson.lh)     There  is  no  other  Court  to 


(a)  See  Lord  Mahon's  proposed  amendment 
to  the  Beport  of  the  Select  Committee.  First 
Beport,  18^,  p.  122 ;  Lord  Broiigbam*8  His- 
torical Sketches,  1, 37. 

(fi)  6  East,  583.  As  to  the  necessity  of  a  con* 
fessien  and  avoidance,  see  Fairman  v.  Ives,  5 


which  the  plaintiff  can  be  referred  for 
redress;  the  publication  furnishes  no 
ground  of  complaint  anywhere  or  in  any 
court.]  The  defence  is  that  the  writing 
was  published  by  the  authority  of  the 
House  of  Commons  in  the  exercise  of  an 
undoubted  privilege;  that  it  is  a  lawful 
publication ;  and  that  there  having  been 
no  wrong  there  is  no  remedy.  But  by  this 
plea  we  do  not  at  all  ad[mit  that  your 
Lordships  can  entertain  the  question  of 
privilege.  [Suppose  in  an  action  of  tres- 
pass the  defendant  I'ustified  alleging  that 
the  plaintiff  was  taken  under  a  capias  ad 
satisfaciendum  upon  a  judgment  of  the 
Court  of  Common  Pleas;  would  it  be 
competent  to  this  Court,  upon  such  a 
plea,  to  inquire  whether  such  judgment 
was  right  or  wrong  P  Yet,  if  this  demurrer 
is  to  prevail,  there  is  no  tribunal  before 
which  the  nicest  question  of  privilege  may 
not  be  discussed.] 

My  Lords,  shall  it  be  said  that,  upon 
such  a  justification,  privilege  in  every 
case  is  to  be  decided  in  a  court  of  law  ? 
To  that  extent  goes  my  learned  friend 
Mr.  Curwood ;  he  says  that  the  times  of 
ignorance  and  tyranny  have  passed  away, 
during  which  alone  was  privilege  respected, 
and  now  every  privilege  claimed  by  either 
House  of  Parhament  is  to  be  submitted 
to  the  consideration  and  the  judgment  of 
every  court  of  law,  because,  of  course, 
there  is  no  distinction  in  this  respect 
between  the  Court  of  Queen's  Bench  I 
have  the  honour  to  address,  and  the 
County  Court,  or  Hundred  Court,  or  the 
lowest  court  in  the  kingdom.  Well,  then, 
my  Lords,  suppose  that  to  an  action  of 
trespass  and  false  imprisonment  in  this 
Court  it  were  pleaded  by  way  of  justifica- 
tion  that  the  plaintiff  being  summoned  to 
attend  the  bar  of  the  House  of  Commons 
did  not  attend,  and,  therefore,  he  was 
committed ;  or  that  having  attended  ho 
prevaricated,  and,  therefore,  was  com- 
mitted, upon  a  demurrer  to  such  a  plea, 
would  it  DO  open  to  this  Court  to  say  that 
the  House  of  Commons  has  no  right  to 
summon  witnesses,  or  has  no  right  to 
commit  a  witness  for  prevarication  P  Sup- 
pose that  a  member  is  committed  for  some 
outrage  on  the  House— for  words  spoken 
in  his  place — I  may  even  put  a  case,  for 
assaulting  the  Speaker  in  the  chair ;  he 
brings  an  action  for  trespass  and  false 
imprisonment ;  the  commibnent  under  the 
auuiority  of  the  House  is  pleaded  to  the 
action — which  it  must  be  if  the  action  is 
defended, — ^would  it  be  competent  to  this 
Court  to  consider  whether  the  House  has 
the  privilege  to  commit  a  member  for 
some  outrage  in  the  House,  for  words 

B.  &  Aid.  642 ;  Cotton  v.  Browne,  8  A.  &  E. 
912 ;  LilUe  v.  Price,  5  A.  &  B.  645. 
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spoken  in  his  place,  for  assaulting  the 
Speaker  in  the  cnair  P  Indeed,  the  present 
case,  from  the  manner  in  which  it  has 
been  argned,  does  assume  a  most  fearfhl 
importance.  According  to  the  principle 
contended  for,  every  privilege  of  both 
Houses  of  Parliament  may  be  questioned 
before  the  lowest  tribunals  of  the  country, 
and  it  will  depend  upon  the  opinion  of  an 
attorney's  clerk,  representing  the  sheriff, 
or  the  steward  of  the  lord  of  the  manor, 
what  shall  be  the  determination  on  the 
nicest  and  most  important  questions  of 
privilege. 

My  Lords,  when  we  plead  in  bar  that 
tibis  act  was  done  by  the  authority  and 
consent  of  the  House  of  Commons,  we 
respectfully  address  your  Lordships,  in- 
forming you  that  it  is  authorised  by  the 
House,  and  was  done  in  the  exercise  of 
privilege,  and  call  upon  you  to  give  judg- 
ment for  the  defendants  without  inquiring 
into  the  existence  of  that  privilege.  This 
plea  is  perfectly  consistent  with  the  doc- 
trine that  by  the  law  of  England  the  two 
Houses  have  the  sole  and  exclusive  juris- 
diction to  determine  upon  the  existence 
and  extent  of  their  privilege,  just  as  a 
plea  under  a  commitment  by  the  Court  of 
Common  Pleas  or  Exchequer  for  a  con- 
tempt would  be  consistent  with  the  doc- 
trine that  these  Courts  have  the  sole  and 
exclusive  jurisdiction  to  determine  what 
shall  be  a  contempt.  This  plea  is  likewise 
consistent  with  the  doctrme  that  for  a 
court  of  law  to  decide  upon  matters  of 
privilege  contrary  to  the  law  of  Parlia- 
ment as  settled  by  the  determination  of 
the  two  Houses  of  Parliament  would  be 
erroneous  and  a  breach  of  the  privileges 
of  Parliament.  My  learned  fnend,  my 
Lords,  has  alluded  to  certain  resolutions 
of  the  House  of  Commons,  as  if  they  were 
intended  to  be  in  the  smalleBt  degree  in 
derogation  of  the  powers  and  authorities 
of  the  Courts  of  Justice,  or  were  at 
all  inconsistent  with  the  respect  due  to 
judges,  which  all  good  men  must  cherish. 
My  Lords,  these  resolutions  are  levelled 
bt  the  plaintiff,  or  any  other  person  who 
should  dare  to  bring  an  action  for  the  ex- 
press purpose  of  upsetting  and  overruling 
the  privileges  of  the  two  Houses  of  Par- 
liament, but  without  tbe  slightest  inten- 
tion of  giving  offence  to  any  court  op 
judge ;  for  the  House  of  Commons  have 
believed,  and  do  believe,  and  I  hope  will 
have  every  reason  to  continue  to  believe, 
that  all  courts  and  judges  in  this  country 
will  confine  themselves  to  their  just  juris- 
diction, and  that  they  will  respect  ihe  sub- 
ordination of  the  Courts  of  Justice  to  the 
Houses  of  Parliament  which  the  Constitu- 
tion has  established. 

[The  plea  rofers  to  statute  5  4  6  TTtK.  4. 
c.  38.  6. 7,  which  requires  an  annual  report 


to  be  made  by  the  Inspectors  of  Prisons  to 
the  Secretary  of  State,  and  a  copyof  the 
report  to  be  laid  before  both  Houses. 
The  object  of  this  latter  provision  was  to 
ensure  publicity.  The  plea  states  the  due 
appointment  of  inspectors,  the  resolutions 
and  orders  of  the  House  with  respect  to 
the  publication  and  sale  of  papers,  the 
several  reports  of  the  inspectors  and  of  the 
court  of  aldermen,  and  the  order  of  the 
House  to  print  the  reports;  and  it  con- 
cludes by  setting  out  the  resolution  of  the 
House,  that  the  power  of  publishing  its 
reports,  &c.  is  an  essential  incident  to 
its  functions.  All  this  is  admitted  by  the 
demurrer,  which  assigns  for  special  causes 
a  series  of  truisms,  which,  of  course,  I 
shall  not  dispute.  It  is  objected  by  the 
demurrer  that  the  House  cannot  alone 
supersede,  suspend,  or  alter  the  law  of  the 
hind.] 

My  Lords,  I  claim  no  power  in  the 
House  of  Commons  to  supersede,  suspend, 
or  alter  the  law  of  the  land ;  I  claim  no 
power  in  the  House  of  Commons  to  create 
any  new  privilege  to  themselves,  although 
I  do  claim  for  them  the  power  to  declare 
what  is  the  law  of  the  land  respecting 
privilege,  which  is  part  of  the  lega  terroa. 
The  House  of  Commons  and  the  House  of 
Lords  are  the  proper  tribunals  to  which 
the  administration  of  that  peculiar  branch 
of  the  law  is  entrusted  by  the  Constitution ; 
but  in  declaring  what  is  privilege  they 
have  no  right  to  alter  the  law  of  tne  land 
any  more  than  your  Lordships,  when  a 
question  of  common  law  comes  before  you, 
being  the  tribunal  which  is  the  pure  depo- 
sitory of  the  common  law,  ana  which  is 
truly  and  impartially  to  administer  it, 
have  to  alter  the  common  law  without 
being  guilty  of  a  great  offence.  My  Lords, 
I  do  not  say  that  the  House  of  Commons 
can  create  any  new  privilege  of  their  own 
authority ;  that  would  be  altering  the  law 
of  the  land.  It  is  a  power  I  disclaim. 
But  to  them  is  the  power  entrusted  of 
saying  what  is  the  law  of  Parliament :  as 
it  is  entrusted  to  your  Lordships  to  say 
what  is  the  common  law,  and  an  assump- 
tion of  a  greater  power  by  either  House 
of  Parliament,  or  by  the  courts  of  law, 
would  undoubtedly  be  dangerous  to  life, 
liberty,  property,  and  character. 

[The  points  insisted  upon  by  the  defen- 
dants are  these : — 

First.  The  alleged  grievance  arises  from 
an  act  done  by  the  House  of  Commons  in 
the  exercise  of  a  privilege  claimed  by 
them.  The  question  of  privilege,  there- 
fore, arises  directly,  and  this  Court  cannot 
inquire  into  the  existence  of  the  privilege, 
but  must  givejudgment  for  the  defendants. 

Secondly,  ifven  if  the  question  arose  in- 
oidentally,  still,  on  this  record,  the  Court 
could  not  inquire  into  the  oxistenoe  of  the 
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pTiTilege,  bat  must  give  judgment  for  the 
defendants. 

Thirdly.  The  privilege  (assuming  that 
the  Court  could  inquire  into  its  existence) 
does  exist. 

I.  As  to  the  first  point.  The  question 
of  priyileffe  here  arises  directly.  The 
record  shows  a  general  order  for  publica- 
tion, made  by  the  House  of  Commons, 
which  would  include  the  publication  of 
this  reply.  The  case,  therefore,  is  the 
same  as  if  a  particular  order  had  been 
made  on  the  occasion.  There  are  various 
^neral  orders  made  by  the  House,  as,  for 
instance,  the  sessional  orders  for  arresting 
those  who  obstruct  the  avenues  to  the 
House ;  and  if  a  person  were  taken  into 
custody  under  one  of  these  orders  it  would 
be  the  act  of  the  Commons  as  much  as  if  a 
special  order  were  made  for  the  purpose.] 

The  word  privilege  is  applied  to  two 
matters  which  are  very  distinct  from  each 
other.  There  is,  first,  privilege  by  which 
members  are  exempt'  from  arrest,  and 
enjoy  certain  other  personal  immunities, 
formerly  extending  to  their  servants  till 
abrogated  by  Act  of  Parliament,  (a) — ^not 
tacitly  abandoned  as  is  ignorantly  supposed 
by  some. 

There  is  another  branch  of  privilege 
which  may  more  properly  be  called  the 
power  belonging  to  each  House  of  Parlia- 
ment as  a  body, — as  the  power  to  summon 
witnesses,  the  power  to  require  the  pro- 
duction of  papers  and  records,  the  power 
to  commit,  the  power  to  print  for  the  use 
of  members  (wmch  is  not  disputed),  and 
the  power  to  print  any  part  of  their  pro- 
oeedmgs  for  public  information,  which  I 
shall  clearly  establish.  Now,  my  Lords, 
all  these  are  considered  within  the  general 
word  privilege,(b)  It  is  in  the  latter  sense 
that  the  power  in  (question  is  to  be  con- 
sideredpnvilege,  bemg  a  power  belonging 
to  the  House  of  Commons  as  a  body.  It 
is  no  personal  immunity;  it  is  not  the 
source  of  any  benefit  or  advantage  to  any 
individual  member ;  but  it  is  a  power 
which  is  claimed  by  them  for  the  public 
benefit.  Still  it  ranges  itself  withm  the 
law  of  privilege  just  as  much  as  any  per- 
sonal exemption,  being  necessarily  vested 
in  the  House  for  the  effective  discharge  of 
its  duties. 

Lord  DsNHAN,  C.  J. :  If  I  am  not  mis- 
taken, the  word  primlege  does  not  occur  in 
the  record  at  all. 

AUomey  Qmeral:  No,  my  Lord,  pri- 
Tilege  is  not  mentioned  eo  nonUne. 
The  plea  sets  out  facts  amounting  to  a 


(a)  10  Geo.  8.  c.  50.  See  11  Geo.  2.  c.  24. 
now  repealed  except  s.  4  by  80  &  31  Vict.  c.  59. 
(S.L.B.) ;  and  see  also  12  &  13  WilL  8.  c.  3., 
repealed  by  the  same  Act. 

(5)  See  Ptynne'8  Begister,  4,  628  ;  8  St.  Tr. 
1ft. 


legal  defence.  It  was  unnecessary  to 
alJ«ge  specifically  that  this  was  privilege ; 
it  is  shown  to  be  a  power  exercised  by  the 
House,  just  as  in  Bttrdett  v.  Abbot ,{0)  where 
I  believe  the  justification  did  not  rely  on 
the  privilege  of  Parliament  hy  that  name. 
When  an  act  isjustified  under  the  autho- 
rity of  either  House  of  Parliament,  the 
word  privilege  is  not  used.  When  it  is 
shown  to  be  the  act  of  either  House,  the 
courts  of  law  are  satisfied.  If  there  is 
a  commitment, — as  in  Lord  Shaftesbury's 
caBe,(&)  and  in  the  case  of  the  Qtieen  v. 
Paty,(c)  and  in  Flawer^s  case,(ci)  and  in 
Sir  John  Hobhouee^s  case(0) — ^the  return  to 
the  habeas  corpus  does  not  make  use  of  the 
word  privilege, — the  return  is  only  that  it 
is  the  act  of  either  House  exercising  a 
power  which  the  House  claims  as  belonging 
to  it,  and  this  being  shown,  immediately 
the  party  is  remanded.  And,  my  Lords, 
this  power  of  publiBhin|;  for  the  use  of  the 
members,  ana  publishing  for  the  infor- 
mation of  the  constituent  body,  is  just  as 
much  privilege,  if  it  does  exist,  as  the 
power  of  summoning  witnesses,  the  power 
of  committing  for  prevarication,  or  any 
the  most  undisputed  power  belonging  to 
either  House  or  Parliament. 

£The  present  case  stands  as  if  there  had 
been  a  formal  order  for  publishing  the 
papers  in  question,  with  a  preamble  assert- 
ing the  privilege,  and  the  expediency  of 
such  publication. 

The  act,  then,  is  an  exercise  of  privilege, 
and  it  is  within  the  general  jurisdiction 
of  the  House,  since  they  have  a  clear 
general  right  to  print  and  publish  their 
proceedings.  The  demurrer  admits  that 
this  document  was  published  as  a  part  of 
their  proceedings,  and  it  was,  in  fact,  a 

Sbrt  of  them.  A  report,  if  adopted  by  the 
ouse,  is  clearly  so.  Had  the  inspectors 
of  prisons  been  examined  at  the  bar,  their 
examination,  if  entered  on  the  journals 
and  in  the  votes,  would  have  been  a  part 
of  the  proceedings.  There  might  have 
been  a  debate  in  which  this  report  and 
reply  were  read,  and  an  order  then  made 
that  thev  should  be  entered  on  the  jour- 
nals. Then  they  would  clearly  have  been 
a  part  of  the  proceedings.  And  they  are 
so  here,  the  report  having  been  laid  before 
the  House  in  pursuance  of  an  Act  of 
Parliament,  and  the  reply  by  a  vote,  and 
the  House  having  ordered  both  to  be 
printed. 

The  question,  then,  is  whether  an  action 
lies  agamst  the  defendants  for  publishing 
this  reply  under   the   authority   of   the 

(a)  14  East.  1.  "^ 

(5)   6   St.   Tr.    1269;    S.C.   1   Mod.    144  ; 
1  Freem.  458 ;  8  Keb.  792. 
(c)  2  Ld.  Baym.  105  ;  S.C.  2  Salk.  508. 
((0  27  St.  Tr.  985. 
(e)  8  B.  &  Aid.  420 ;  S.C.  2  Chitt  207. 
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House  P  The  act  is,  in  reality,  a  thing 
done  in  Parliament,  as  irhen  the  House 
vote  that  a  person  shall  bo  committed,  and 
the  Speaker  issaes  his  warrant,  and  the 
Yote  18  carried  into  execution.  Setting 
aside  priTilege,  who  would  be  legally 
responsible  for  the  act,  it  being  done  in 
Parliament?  The  defendants  are  the  ser- 
vants of  the  House,  obeying  its  order ;  if 
they  are  liable,  where  is  a  line  to  be 
drawn?  The  Speaker,  the  members  of 
the  committee  which  superintended  the 
publication,  perhaps  even  the  members  of 
the  House  who  voted  for  the  publishing, 
would  be  likewise  answerable.] 

But,  my  Lords,  I  respectfully  submit 
that  your  Lordships  have  no  right  to 
inquire  whether  the  House  of  Commons 
had  Uie  power  to  order  the  publication 
complained  of,  because,  Isfc,  this  is  a  ques- 
tion of  privilege,  and  2ndly,  the  question 
arises  (2irec%  on  the  record.  (1.)  That  it 
is  a  question  of  privilege  will  hardly  be 
disputed.  Whatever  me  question  is — 
whether  either  House  of  Parliament  has  a 

S^wer  which  it  claims  to  exercise  as  a 
ouse  of  Parliament,  this  is  a  question  of 
privilege ;  privilege,  as  I  have  ventured  to 
argue,  not  being  confined  to  the  personal 
immimity  of  the  members,  but  extending 
to  all  powers  which  belong  to  either 
House  of  Parliament  as  an  aggregate 
body.  (2.)  My  next  position  is  that  that 
the  question  of  privilege  arises  directly 
upon  the  record— so  that  no  court  of  jus- 
tice has  jurisdiction  over  it— although  if 
questions  of  privilege  arise  incidenUiUy,  no 
act  of  either  House  of  Parliament  being 
in  controversy,  and  neither  Hoi^e  being 
in  any  way  party  to  the  proceedings— 
courts  of  justice  ex  necessitate  rei  may 
be  driven  to  consider  them,  in  the  same 
way  as  they  may  consider  questions  of 
foreign  law  inctdentdlhf,  [As  to  the 
cases  of  Donne  v.  Wal8he,{a)  Benyon  v. 
Evdyn^ih)  and  Bamardieton  v.  8oamey{c) 
cited  for  the  plaintiff;  in  the  first  two 


(a)  Prynne's  Register  of  Parliamentary  Writs, 
4,  762,  cited  1  Hats.  Prec.  41.  The  Attorney- 
General  made  his  references  to  the  third  edi- 
tion of  Hatsell's  Precedents  (1796),  and  that 
edition  is  cited  throughout  this  report.  There 
is,  however,  a  fourth  edition  (1818),  which 
does  not  always  correspond  in  paging  with 
the  third.  Vol.  1  contains,  in  addition  to  the 
former  appendix,  reports  by  committees  of  the 
House  of  Commons  on  the  arrest  of  Lord 
(Cochrane  by  the  marshal  of  K.  B.,  and  on  the 
case  of  Sir  F.  Burdett  in  1810,  and  the  autho- 
rities bearing  upon  it.     (Note  in  9  A.  &  E.  20.) 

(b)  Beports  of  Sir  O.  Bridgman's  Judgments, 
324 

(c)  6  St.  Tr.  1063;  S.C.  2  I^y.  114;  1 
Freem.  380,  887,  890,  430 ;  3  Kcb.  365,  369, 
389,  419,  428,  439,  442,  586,  664 ;  PoUezfen, 
470. 


the  qnestion  of  privilege  did  not  arise 
directly,  hnt  incidentally ;  in  the  last  no 
question  of  privilege  arose,  and  the  House 
was  no  party  to  the  proceedings.  Ko  case 
':an  be  cited  in  which  a  court  of  common 
law  has  acted  where  the  point  of  privilege 
arose  directly,  except  B>e»  v.  WiUiam9,{a) 
which  is  admitted  not  to  be  an  authority. 
The  most  frequent  cases  in  which  the 
privilege  of  the  Houses  of  Parliament  has 
come  in  question  directly  have  been  oaaea 
of  habeas  corpus  on  commitments  by  them ; 
and  there  the  courts  of  common  law  have 
disclaimed  jurisdiction.  So  the  question 
would  arise  directly  if  an  action  of  tres- 
pass or  false  imp^risonment  were  brought 
for  such  a  commitment ;  and  wherever  it 
might  be  sought  to  overrule  an  act  done 
by  either  House,  and  justified  by  its  autho- 
rity. The  present  is  a  case  of  that  descrip- 
tion. In  Burdett  v.  Ahbot,Qi)  if  the  plain- 
tifi*  had  complained  of  the  Speaker's  war- 
rant  as  a  libel,  the  case  would  have  been 
precisely  similar.  If  the  complaint  appears 
on  the  record  to  be  made  against  an  act  of 
one  of  the  Houses,  so  that  the  court  is 
called  upon  to  say  whether  the  privilege 
alleged  in  justification  belongs  to  the 
House  or  is  usurped,  the  point  of  privilege 
arises  directly,  whether  raised  by  the  de« 
claratibn  or  by  any  subsequent  pleading. 
It  would  arise  so,  for  example,  if  the 
sheriff  were  sued  for  an  escape,  and  pleaded 
that  the  defendant  was  elected  a  member 
of  the  House  of  Commons  and  was  dis- 
charged by  their  order.  With  a  question 
of  privilege  raised  incidentally,  and  whero 
there  has  been  no  adjudication  upon  it  by 
the  proper  tribunal,  the  court  must  deal  as 
it  best  can ;  as  if ,  in  an  action  of  debt,  the 
defendant  pleads  that  he  is  a  member,  and 
privileged  while  the  House  sits.  There 
no  act  or  adjudication  of  the  House  is 
vouched,  but  there  is  merely  a  claim  by 
an  individual  to  be  exempt  nom  answer- 
ing in  the  action.  In  such  a  case  neces- 
sity may  require  that  the  existence  of  the 
privilege  should  be  examined  into;  but 
the  necessity  which  makes  the  rule  points 
out  its  limit.  Where  an  act  of  either 
House  is  complained  of  no  such  necessity 
can  exist.  There  an  adjudication  has  been 
made  on  the  very  point,  and  by  a  court  of 
exclusive  jurisdiction ;  and  such  an  adju- 
dication is  binding. 

The  privilege  of  Parliament  appears  to 
be  looked  at  on  the  other  side  in  the  same 
light  as  the  exemption  of  a  witness  from 
arrest,  or  the  privilege  of  an  attorney  to 
be  sued  in  his  own  court;  rights  upon 
which,  no  doubt,  the  courts  of  common 
law  have  power  to  adjudicate.^  But  the 
power  of  adjudicating  upon  parliamentary 

(a)  13  St.  Tr.  1869. 
(6)  14  Eii8t,  1. 
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privilege  stands  on  a  Yery  different  foot- 
ing, ^e  object  of  allowing  snch  privilege 
to  the  House  of  Commons  was  that  it 
might  be  independent  of  the  Grown  and 
of  the  Honse  of  LordB.  For  that  purpose 
it  is  necessary  that  the  House  should  be 
exclusiyely  the  jud^e  of  its  own  privilege. 

The  law  of  Parluiroent  differs  &om  the 
common  law,  as  do  the  laws  administered 
in  the  equity,  ecclesiastical,  and  admiralty 
courts,  with  which  laws  the  other  courts 
do  not  profess  to  be  conversant.  It  is  not 
necessarily  even  a  part  of  the  law  of  Eng- 
land, for  the  Parliament  is  not  of  England 
onlj,  but  likewise  of  Scotland  and  Ireland. 
This  court,  therefore,  cannot  take  cogni- 
sance of  it.  If  the  court  here  could  do  so, 
a  Scotch  or  even  a  colonial  court  might 
adjudicate  upon  the  law  of  Parliament. 
In  the  latter  case  an  appeal  would  lie  to 
the  Privy  Council ;  so  that  the  privileges 
of  the  House  of  Commons  might  come  to 
be  decided  upon  by  the  King  and  certain 
of  his  privy  councillors.]  If  you  /can  de- 
cide upon  the  privileges  of  the  House  of 
Commons,  so  may  any  hundred  court  or 
borough  court  in  England,  so  may  an}' 
sheriff  or  baillie  in  Scotland,  and  so  may 
any  colonial  court,  subject  to  an  appeal 
to  the  judges  holding  office  during  the 
pleasure  of  the  Crown. 

Next,  my  Lords,  I  say  that  the  incom- 
petency of  this  court  to  decide  a  question 
of  privilege,  where  it  arises  directly,  may 
be  proved  from  the  subordination  of  the 
courts  of  law  to  the  Houses  of  Parlia- 
ment. My  learned  friend  Mr.  Cunvood 
has  truly  said  that  formerly  the  Peers 
and  Commons  sat  in  one  chamber,  and 
formed  one  deliberative  assembly.  The 
separation  certainly  did  not  take  place 
till  the  latter  end  of  the  reign  of  Henry  3  ; 
some  say  not  even  till  the  reign  of  Edward 
l.(a)  Well,  then,  my  Lords,  at  that  time 
the  courts  of  justice  were  established; 
they  had  the  same  power  they  now  enjoy. 
When  Parliament  sat  as  one  chamber  were 
not  the  courts  of  law  subordinate  to  Par- 
liament? for  not  only  was  there  a  writ 
of  error  from  the  courts  of  law  to  Parlia- 
ment, but  the  courts  of  law,  it  is  well 
known,  were  in  the  habit  of  consulting 
Parliament  before  they  decided  upon  any 
matter  of  difficulty  and  importance  that 
arose.  Shall  it  be  said,  my  Lords,  that  at 
that  time  of  day,  before  the  division  of 
Parliament  into  two  chambers,  an  act  that 
was  done  by  the  whole  Parliament  might 
be  reversed  by  a  court  of  law,  the  appeal 
being  from  the  court  of  law  to  the  Parlia- 
ment, and  not  from  the  Parliament  to  the 
court  of  law  P    Would  it  not  have  been  a 

(a)  See  Stnbbs,  Constitotional  History,  ft, 
429,  430;  Laugmead's  Constitational  History, 
8rd  cd.,  262. 


gross  absurdity  to  suppose  that  an  act 
done  by  Parliament  could  be  questioned 
in  an  inferior  tribunal  P 

Suppose,  before  that  division,  there  had 
been  acommitment  by  the  Parlinment,could 
the  validity  of  that  commitment  have  been 
inquired  into  by  any  court  of  law  P  There 
being  an  adjudication  by  the  Parliament 
that  a  particular  act  should  be  done,  and 
an  action  being  brought  for  that  act,  and 
it  appearing  upon  the  record  that  it  was 
done  by  the  authority  of  Parliament — an 
appeal  lying  from  the  court  of  law  to  Par« 
liament — could  a  court  of  law  have  de« 
oided  upon  the  legality  of  an  adjudication 
of  Parliament  P  Suppose,  my  Lords,  that 
before  that  division  the  Parliament  had 
ordered  that  a  particular  paper  should  be 
published  by  bemg  stuck  upon  the  gate  of 
Westminster  Hall,  and  that  an  action  had 
been  brought  in  a  court  of  law,  ireatinff 
the  publication  as  a  libel,  and  there  had 
been  a  justification  that  the  publication 
was  by  the  authority  of  the  whole  Parlia- 
ment, sitting  as  one  chamber,  would  it 
have  been  competent  to  a  court  of  law  to 
decide  that  this  was  an  usurpation  on  the 
part  of  Parliament,  that  the  act  was  ille- 
gal, and  that  an  action  could  be  main- 
tained asainst  an  officer  of  Parliament  P 

The  mvision  into  two  chambers  oc- 
curred; but  I  venture  to  lay  down  this 
as  a  clear  proposition,  that  after  the 
division,  which  Lord  Ellenborough  has 
suggested  must  be  supposed  to  have  been 
by  Act  of  Parliament,  (a)  whatever  either 
Mouse  did  in  the  exercise  of  their  privi- 
lege, was  the  act  of  the  whole  Parliament 
before  the  division.  My  Lords,  acts  of 
either  House  are  still  supposed  to  be  done 
by  the  whole  Parliament.  The  most  fa- 
miliar instance  we  have  is  a  writ  of  error. 
This  is  not  a  writ  of  error  to  the  House  of 
Lords ;  it  is  not  an  appeal  from  the  Court 
of  Chancery  to  the  House  of  Lords;  it  is 
a  writ  of  error  or  appeal  to  Parliament, 
and  the  Commons,  in  point  of  law,  are 
still  supposed  to  form  part  of  the  appellate 
jurisdiction  and  to  concur  in  the  judgment 
of  the  House.  The  enbject  is  very  minutely 
treated  in  Lord  Hal&s  treatise  upon  the 
House  of  Lords,  (6)  and  in  Mr.  Hargrove* s 
preface  to  that  treatise ;  and  there  cannot 
DC  a  doubt  that,  whatever  is  done  by  either 
House  since  the  separation  is  still  sup- 
posed to  be  done  by  Parliament.  A  com- 
mitment by  the  House  of  Commons  or  a 
commitment  by  the  House  of  Lords  has 
precisely  the  same  authority  that  would 
have  belonged  to  a  commitment  by  the 
whole  Parhament  before  the  separation 
into  two  Houses. 

(o)  In  Burdett  v.  Abbot,  14  East,  187. 
(6)  Chap.  iii.  and  chap.  xxii.    See  4  Inst.  23 ; 
5  Com.  Dig.  Parliament  (L.  1). 
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[The  ixLConsistency  which  results  from 
snppofling  that  a  court  of  common  law  can 
reyiew  the  acts  of  either  Honse  of  Parlia- 
ment may  be  thus  illustrated.  The  House 
of  Lords  exercises  an  appellate  jurisdiction 
in  cases  depending  in  this  and  the  other 
courts  of  Westminster  Hall.  Suppose  this 
Court  to  decide  that  the  House  of  Lords 
had  acted  illegally  in  voting  a  commit- 
ment :  as,  for  example,  if  AnUumy  Earl  of 
8hafte8hwry,{a)  in  1677,  instead  of  suing 
out  a  habeas  corpus^  had  brought  an  action 
for  the  imprisonment,  and  a  justification 
under  the  authority  of  the  House  of  Lords 
had  been  pleaded  and  demurred  to :  upon 
writ  of  error,  the  decision  of  the  court 
would  have  come  under  the  review  of  the 
House  of  Lords  itself.  The  incongruity 
is  avoided  by  holding  that  this  Court,  a 
subordinate  tribunal,  cannot  take  co^i- 
sance  of  a  question  which  directly  brings 
into  dispute  the  authority  of  Parliament. 
The  House  of  Lords,  as  your  Lordships 
are  well  aware,  have  repeatedly  ordered 
papers  to  be  published  upon  every  trial  that 
has  taken  place  for  one  hundred  and  fifty 
years,  whether  upon  impeachment  or  be- 
fore the  Lord  High  Steward ;  they  have 
always  ordered  that  a  full  report  of  the 
trial  should  be  printed  by  a  person  named 
in  the  order.  (6)    Now  it  has  been  laid  down 


(a)  See  6  St.  Tr.  IS69. 

(6)  See  the  order  of  the  House  of  Lords 
upon  the  trial  of  Lord  ViBcoont  Stafibrd,  De- 
cember 7,  1680,  whereby  it  was  ordered  "That 
the  thanks  of  this  House  be  given  to  the  Lord 
High  Steward  for  hit  8i>eech  this  day  to  the 
Lord  Viscount  Stafford  in  Westminster  Hall, 
what  time  his  Lordship  pronounced  the  judg- 
ment of  this  House  against  him ;  and  his  Lord- 
ship is  hereby  desired  to  print  and  publish  the 
same."     Lords'  Joum.  13,  706. 

See  also  the  order  by  the  House  of  Lords  for 
the  printing  an<f  publishing  of  a  full  report  of 
the  trial  of  Dr.  SachevereU,  March  23, 1710,  viz., 
"That  the  Lord  Hicrh  Chancellor  of  Great 
Britain  do  give  order  for  the  printing  and  pub- 
lishing the  trial  of  Henry  SachevereU,  Doctor 
in  Divinity ;  and  that  no  other  person  do  pre- 
sume to  print  the  same."  Lords'  Joum.  19, 
122.  Then  follows  an  order  for  the  attachment 
of  Henry  Clements  for  printing  Dr.  Sacheverell's 
speech  and  several  other  parts  of  the  trial, 
durinff  the  trial,  without  leave,  contrary  to  the 
standing  rules  of  the  House. 

In  the  Lords'  Joum.  16,  768,  is  an  order  of 
June  24,  1701,  for  printing  the  articles  of  im- 
peachment and  answers,  &c.  in  the  eases  of 
Lord  Somers,  the  Earl  of  Orford,  and  Lord 
Halifax,  and  charging  certain  Lords  with  seeing 
to  the  execution  of  the  order.  And  on  the 
printed  copy  of  these  proceedings  is  an  im- 
primatur, dated  July  2,  1701,  signed  by  these 
Lords,  reciting  the  said  order,  and  appointing 
the  printers  to  His  Miyesty  to  print  and  publish 
the  same. 


by  some  of  the  judges  that  the  publication 
of  a  trial  is  not  neooasarily  and  muTersally 
a  lawftil  publication,  and  that  if  it  reflects 
upon  a  particular  individual  it  may  be 
made  tiie  subject  of  an  action  for  libeLfa) 
But  would  this  Court  take  upon  it  to  de- 
termine, in  such  a  case,  whether  or  not 
the  House  had  authority  to  make  the  pro- 
ceedings public  P 

There  is  no  distinction,  for  the  purpose 
of  this  argument,  between  the  House  of 
Lords  and  the  House  of  Commons.  They 
have  co-ordinate  authority.  Sir  Bobert 
FUmer,  indeed  (whose  opinions,  and  some 
similar  ones,  are  combated  by  Sir  Bcheri 
Atkt^  in  his  argument,  written  but  not 
spoken,  in  Be»  y.  WHUamedb)),  held  the 
House  of  Commons  to  be  a  mere  excre- 
scence, and  to  have  had,  originally,  no 
independent  authority.] 

My  Lords,  I  griere  to  say  that  there 
have  been  publicationB  in  the  present  day 

S[ually  derogatory  to  the  honour  of  the 
ouse  of  Commons  and  subyersiye  of  its 
just  rights.  My  learned  friend  has  intro- 
duced the  name  of  a  noble  Lord(e)  for 
whose  talents  and  public  serrices  I  feel 
the  highest  respect,  but  whose  recent 
writings  on  the  subject  of  privilege  are 
entitled  to  no  respect  whatever,  and,  in 
the  discharge  of  my  public  duW,  I  must 
loudly  condemn.  Anonymous  puDlioadons 
I  cannot  bring  before  your  Lordships,  but 
a  publication  ushered  into  the  world  Ij 
the  noble  and  learned  Lord  himself,  in  his 
his  own  name  discussing  the  subject  of 
privilege  and  professing  to  express  the 
opinions  of  one  who  held  the  highest 
judicial  office  in  the  country,  I  have  tiie 
right  to  make  the  subject  of  condemna- 
tion and  animadversion. 

My  Lord,  considering  that  this  dis- 
tinguished individual  is  a  peer  of  Parlia- 
ment, that  he  anticipates  sitting  as  a  judge 
upon  this  very  cause,  now  st^  jiu&cs,  I 
must  deeply  regret  that  without  hearing 
the  argument  on  either  side,  he  shoula 
have  prejudiced  it  and  published  to  t^e 
world  sentiments  which  not  only  commit, 

(a)  See  below. 

(6)  Tract  on  the  Power  of  Pariiament,  1689; 
13   St.  Tr.  1869.    See  p.  1400  et  stq, 

(c)  Lord  Brougluun.  In  a  letter  to  Sir 
George  Campbell,  dated  April  39,  1889,  Lord 
Campbell  says  :  *'  When  he  (Lord  Brougham) 
came  into  the  Queen's  Bench  in  the  pnrilege 
case,  I  wrote  him  a  note  saying  I  was  glad  he 
was  to  be  present,  as  I  meant  furiously  to  at- 
tack him.  He  threw  me  down  the  enclosed," 
viz.,  '*!  am  here  stuck  up  in  the  position  of 
poor  Whitbread  at  St.  James's  Church,  when 
Tiemey  lent  him  his  pew  and  told  him  in  a 
P.S. '  I  think  it  right  to  mention  that  no  reply 
is  allowed  at  our  church.* "  •—  Life  of  Lord 
Campbell  2,  114  (edn.  Lend.  1881,  by  Hon. 
Mrs.  Hardcastle). 
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bat  may  ha^e  ft  tendenoy  to  influence  and 
fetter  the  free  judgment  of  others.  Lord 
Brougham  in  the  late  edition  of  his 
speecne8(a)  has  republished  his  judgment 
in  the  case  of  WeUesley  v.  Beaufort, (h) 
which  was  certainly  weU  decided,  in  ac- 
cordance with  the  resolution  of  a  com- 
mittee of  the  House  of  Commons,  and  in 
conformity  to  the  law  of  Parliament, 
although  there  be  some  dicta  in  the 
judgment  which  were  unnecessary  and 
might  be  advantageously  retrenchea.  But 
it  is  of  the  unjudicial  preface  written  with 
reference  to  this  pending  cause  that  I 
complain.  His  Lordship  is  there  pleased 
to  say,  amongst  other  things  of  the  same 
sort,  that — 

"a  new  and  extravagant  claim  haa  been  as- 
serted on  behalf  of  the  House  of  Commons  to 
publish  libels  through  irresponsible  agents.*'(<^) 

The  publication  is  at  once  pronounced 
a  libel.  The  right  to  publish  the  pro- 
ceedings of  the  House,  though  of  a  crimi- 
natory nature,  which  has  been  exercised 
without  question  for  centuries,  is  declared 
to  be  new,  and  it  is  branded  as ''  extrava- 
gant^" although  without  the  exercise  of  this 
right  the  Commons  could  not  efficiently 
either  make  laws  or  inquire  into  abuses. 
Then  his  Lordship  is  pleased  to  promul- 
gate the  doctrine  whicn  I  might  aescribe 
as  new  or  extravagant,  that  in  respect  of 
the  privilege  of  guarding  the  personal 
liberty  of  its  members  there  is  no  dis- 
tinction between  the  House  of  Commons 
and  the  Bar,  or,  of  course,  any  other  pro- 
fession or  trade.  The  Bar  may  inquire 
into  the  conduct  of  its  members  ana  as- 
certain whether  they  merit  the  treatment 
they  receive,  and  so  may  the  House  of 
Commons. 

'*  Indeed,  there  seems  no  conceivable  reason 
why  that  body  (the  Bar)  should  not  also  have 
common  cause  with  the  ^Ity  party,  so  far  at 
least  as  to  inquire  whe&er  or  not  one  of  its 
members  was  rightfully  imprisoned  and  thus  sus- 
pended from  the  exercise  of  his  f unctions."(il) 

The  noble  Lord  goes  on  calmly  and 
temperately  to  say  of  those  who  are  now 
to  argue  tne  question  before  him : — 

"  All  rights  are  now  utterly  disregarded  by  the 
advocates  of  privilege,  except  that  of  exposing 
their  own  short-sighted  impolicy  and  thought- 
less  inconsistency.  Kor  would  there  be  any 
safety  for  the  people  under  their  guidance,  if, 
unhappily,  their  powers  of  doing  mischief  bore 
any  proportion  to  their  disregard  of  what  is 
politic  and  ]ust."(0 

(a)  Lord  Brougham's  Ctpeeches,  Edin.  1838. 
(6)  Ibid.  4,  435;  2  Buss.  &  My.  639;  2  St. 
Tr.  N.S.  911. 
(c)   nrid.  4,  341. 
(J)  y&i(i.  4,  862. 
(«)    /6uf.4,352. 


But  my  alarm  respecting  the  particular 
privilege  in  question  is  much  quieted  by 
nnding  that,  in  the  opinion  of  the  noble 
Lord,  there  is  no  privilege  belonging  to 
either  House  of  Parliament ;  and  that  all 
arguments  in  support  of  any  privilege  are 
to  be  scouted  as  preposterous.    He  Mlds — 

"  Nor,  it  may  be  observed,  is  there  a  single 
argument  ever  urged  in  favour  of  privilege 
which  would  not  serve  as  a  pretence  for  allow* 
ing  all  the  members  of  both  Houses  to  rob  and 
murdar  with  impunity  on  the  highway."(<*) 

This  is  the  langua|;e  of  one  who  anti- 
cipates giving  an  opinion  upon  this  cause, 
and  uttered  to  the  world  when  the  cause 
i9  about  to  be  ar^ed  and  decided  in 
this  Court.  [What  is  the  body  whose  pro- 
ceedings are  treated  with  such  levity  P  The 
House  of  Commons  virtually  comprehends 
the  whole  commonalty  of  the  realm ;  their 
acts  are  those  of  all  the  Commons  of  the 
United  Kingdom.  Lord  HoU  says,  in 
Aahbyy.  Whiie(b):  — 

**  It  is  not  to  be  doubted  but  that  the  Com- 
mons of  England  have  a  great  and  considerable 
right  in  the  government,  and  a  share  in  the 
legislative,  without  whom  no  law  passes ;  but 
because  or  their  vast  numbers,  this  right  is  not 
exerciseable  by  them  in  their  proper  persons ; 
and  therefore,  by  the  constitution  of  England, 
it  has  been  directed  that  it  should  be  exercised 
by  representatives,  chosen  by  and  out  of  them^ 
selves,  who  have  the  whole  right  of  all  the 
Commons  of  England  vested  in  them.'* 

And  in  stat.  15  Edw,  2  {Bevoeatio 
novarwn  Ordinixtiomim{c) )  it  is  enacted, 
that— 

*'  the  matters  which  are  to  established  for  the 
estate  of  our  Lord  the  King,  and  of  his  heirs, 

(a)  Lord  Brougham's  Speeches,  4,  844. 

(6)  2  Ld.  Kaym.  950.  See  Lord  Holt's  judg- 
ments in  Ashby  v.  White,  and  the  case  of  John 
Paty  and  others,  printed  from  the  original 
MSS.    Lend.  1887,  p.  S. 

(c)  "The  statute  recites  the  commission 
granted,  16  March,  3  Edw.  2,  by  the  King  to  the 
prelates,  earls,  and  barons,  to  choose  certain  per- 
sons of  the  prelates,  earls,  and  barons,  and  of 
other  lawful  men  whom  they  should  deem  suffi- 
cient to  be  called  unto  them,  for  the  '  ordaining 
and  establishing  the  estate  of  the  household  of 
OUT  said  Lord  the  King,  and  of  his  realm;' 
under  which  commission  ordinances  were  made 
(5  Edw.  2.)  by  the  Archbishop  of  Canterbury 
and  the  bishops,  earls,  and  barons  thereunto 
chosen ;  and  that  upon  examination  in  Parlia- 
ment (15  Edw.  a)  by  the  prelates,  earls,  and 
barons,  and  by  the  commonalty  of  his  realm, 
it  was  found  *  that  by  the  matters  so  ordained 
the  royal  power  of  our  said  Lord  the  King 
was  restrained  in  divers  things,  contrary  to 
what  ought  to  be,'  the  said  ordinances  are 
therefore  to  cease  and  become  of  no  effect : 
and  it  is  accorded  and  established  that  'for 
ever  hereafter,  all  manner  of  ordinances  or 
provisions  made  by  the  subjects  of  our  Lord 
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and  for  the  estate  of  the  renlm  and  of  the 
I>eop1e,  shall  be  treated,  accorded,  and  estab- 
lished in  Parliaments,  by  oar  Lord  the  King, 
and  bj  the  assent  of  the  prelates,  earls,  and 
barons,  and  the  oommonaltj  of  the  reahn,  ac- 
cording as  it  hath  been  heretofore  accostomed." 

The  Commons  are  the  grand  inquest 
of  the  nation.  The  Honse  of  L'>Td8  insti- 
tute inquiries,  but  only  in  default  of  that 
duty  being  performed  by  the  Commons. 
If  there  is  corruption  or  oppression,  the 
Commons  are  to  accuse,  tne  Lordis  to 
judge.  The  power  of  publishing  is  essen- 
tial to  the  Commons,  in  the  discharge  of 
their  inquisitorial  functions. 

The  Commons  have,  in  particular,  the 
power  of  inquiring  into  the  conduct  of  the 
courts  of  justice  ;  and  at  the  commence- 
ment of  eyery  session  a  grand  committee 
of  justice  is  appointed  by  that  House  (a) 
to  reoeiye  complaints  from  the  yarious 
tribunals  within  the  jurisdiction  of  the 
House.  The  House  itself  is,  according  to 
all  authorities,  a  court ;  whether  a  court 
of  record,  as  Sir  Edward  Coke  strenu- 
ously contended,  (a)  or  not,  is  immaterial, 
for  the  Court  of  Chancery  is  not  so,  yet  it 
has,  not  the  less,  every  necessary  power 
for  enforcing  its  judicial  authoritjr.J  In 
Com.  Di^.  rarl lament  (E.  14)  it  is  said 
(in  treating  of  the  House  of  Commons) 
that— 

"  a  committee  for  justice  may  summon  any 
judges,  and  examine  them  in  person,  upon 
complaint  of  any  misdemeanor  in  their  office." 

My  Lords,  we  haye  an  instance  giyen 
in  1  Siderfin,  338,  which  occurred  in  the 
19feh  of  Charles  2.  :— 

"Complaints  were  made  against  Kelyng, 
Chief  Justice  of  the  King's  Bench,  for  misde- 
meanours done  in  his  said  office,  such  as  fining 
of  juries,  &c.,  which  were  examined,  and  he 
i^>peared  in  person  before  the  Committee,  and 
also  in  the  Commons  House,  and  he  was  dis- 
charged.»'(6) 


the  King,  or  of  his  heirs,  by  any  |iower  or 
authority  whatsoever,  concerning  the  royal 
power  of  our  Lord  the  Ki^g  or  of  his  heirs,  or 
against  the  estate  of  our  said  Lord  the  King,  or 
of  his  heirs,  or  against  the  estate  of  the  Crown, 
shall  be  void  and  of  no  avail  or  force  whatever ; 
but  the  matters,'  &c.  Then  follows  the  passage 
in  the  text.  The  Act  is  printed  in  the  statutes 
of  the  realm,  published  by  the  Record  Com- 
mission, 1810  (vol.  1,  p.  189),  [and  in  the 
Second  Revised  Edition  of  the  Statutes,  1,  71.] 
See  Brady's  History  of  England,  3,  146 ;  [and 
for  the  ordinances  5  Edw.  2.  which  are  repealed 
by  this  Sutute,  see  Statutes  of  the  Realm,  1, 
157-168,  and  the  notes  there."]  (Note  by 
reporters  in  9  A.  &  £.  26.) 

(a)  See  4  Inst.  11. 

(6)  1  Sid.  SS8.  See  Hex  v.  Wagstaffe 
{BushelTs  case),  1  Sid.  272  ;  S.C.  Hardr.  409 ; 
Jffood^a  case,  J.  Kelyng,  50 ;  and  Bex  v.  Wind- 
ham, 2  Keb.  180. 


This  judge,  my  Lords,  was  Kdyng, 
Cbief  Justice  of  this  yery  Court,  who 
certainly  was  an  onem^  to  priyilese,  and 
an  enemy  to  the  jusb  liberties  of  tne  sub- 
ject, and  whose  celebrated  rhyme  upon 
Magna  Charta  has  been  handed  down  to 
our  times,  (a)  "No  question,  my  Lords, 
was  made  as  to  the  legality  of  summoning 
Chief  Justice  Kelyi^  before  the  committee 
of  justice,  and  making  him  answer — not 
reapectinff  his  decisions  in  point  of  law — 
Qoa  forbS !  If  those  had  been  erroneous 
they  were  to  be  corrected  on  a  writ  of 
error — ^but  with  respect  to  the  fining  of 
juries  and  other  misconduct  imputed  to 
him,  in  his  office,  for  which  the  law  of 
the  land  gives  no  remedy  or  redress. 

Lord  Dsmci^N,  C.J.:  Can  you  say  that 
after  BwhelVe  case  P  (&) 

BueheWe  case  amounted  to  this,  that 
BiuheU  being  fined  at  the  Old  Bailey  for 
delivering  a  verdict,  and  imprisoned  for 
not  paying  the  fine,  was  discharged  by 
the  Court  of  Common  Fleas  upon  a  hahea$ 
corpus;  but  it  was  held  that  no  action 
could  be  maintained  for  the  imprisonment 
he  had  suffered.  That  case  I  shall  lay 
before  your  Lordships  by-and-by.  Lord 
Chief  Justice  Hale,  you  ma^  recollect, 
strongly  discouraged  the  action  brought 
for  redness,  and  said,  "They  will  have 
but  a  cold  business  of  it."(c)  And  why 
did  Buahell  and  the  other  jurymen  who 
served  on  the  trial  of  Penn  and  Mead 
obtain  their  liberty  7  It  was  because  they 
were  committed  by  a  court  of  ojrer  and 
terminer  at  the  Old  Bailey,  an  inferior 
tribunal.  Had  that  commitment  been, 
not  by  the  court  of  oyer  and  terminer, 
but  by  Chief  Justice  Kdynq  and  his  com- 
panions sitting  on  the  Bencn  now  adorned 
by  the  judges  whom  I  have  the  honour  to 
address,  there  would  have  been  no  legal 
redress  even  for  the  imprisonment,  be- 
cause the  Court  of  Common  Fleas  would 
have  said :  '*  This  is  a  court  of  co-ordinate 
jurisdiction ;  we  cannot  review  its  deci- 
sions ;  we  cannot  judge  of  the  contempts 
of  an  equal  court,  and  the  prisoners  must 
be  remanded."  But  for  such  illegal  acts 
Lord  Chief  Justice  Kelyng  was  summoned 
before  a  committee  of  justice.  He  at- 
tended before  that  committee,  and  after- 
wards attended  before  the  whole  House. 
He  was  accused  and  heard  in  his  defence ; 
and  there  never  was  a  doubt  raised  in  his 
own  time  or  since  respecting  the  legality 
or  constitutionality  of  that  proceeding  on 

(a)  Campbeirs  Lives  of  the  Chief  Justices, 
1,  509,  bat  see  ibid.  432.  Clarendon  Hist 
Keb.  lib.  xv.  150. 

(ft)  22  Car.  2 ;  Vaugh.  135 ;  S.C.  1  Freem. 
1  ;  T.  Jones,  13. 

(0  26  Car.  2.  1  Mod.  119. 
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the  part  of  the  CommonB.  The  diatixiotioii 
is  always  to  be  made  between  erroneooB 
jpdgment  and  cormption  and  opprenion. 
iFar  erroneoos  judgment  the  law  has 
pointed  out  the  proper  remedy,  by  appeal ; 
oat  for  oormption  or  oppression  the  only 
mode  is  for  the  Grand  Inquest  of  the 
n«tion  to  inquire,  that  tbey  mav  inflict 
poniahment  and  afford  redress.  It  is,  my 
Lords,  this  high  tribunal  haying  these 
high  functions  that  is  suffered  to  haye  no 
more  power  than  any  profession  or  trade ! 
My  Lords,  there  have  been  many  in- 
stances of  judges  who  have  been  sum- 
moned before  the  House  of  Commons  to 
answer  for  aUeged  misconduct  in  their 
office.  The  Lord  Chief  Baron  Athyns 
eayB(a):— 

**  I  myself  have  seen  a  Lord  Chief  Justice  of 
this  Court,  while  he  was  Lord  Chief  Justice, 
-and  a  learned  man,  by  leaye  from  the  House  of 
Oommoiis,  pleading  before  that  House  for  him- 
%eif,  and  excusing  what  he  had  done  in  a  trial 
that  came  before  them  in  the  West,  whereof 
complaint  was  made  to  the  House.  And  he  did 
•it  with  that  great  humility  and  rererence,  and 
^hose  of  his  own  profession  and  others,  were  so 
fiar  bis  advocates,  as  that  the  House  desisted 
liom  any  further  pro86cntion."(6) 

This  was,  of  course,  not  for  any  point 
that  had  been  improperly  ruled  by  the 
Lord  Chief  Justice  upon  the  Western 
Circuit,  but  it  clearly  was  for  some  op- 
pression or  corruption  that  had  been  im- 
puted to  him,  and  for  which  the  law  gare 
no  redress. 

My  Lords,  after  the  Rerolution  the  same 
course  has  been  pursued.  Your  Lord- 
shipe  will  recollect  that  Chief  Justice 
Tembertan  and  Mr.  Justice  Jonei  were 
aanunoned  before  the  House  of  Commons, 
and  committed  by  the  House  of  Com- 
moDs(c)  for  a  breacn  of  priyilege  in  their 
jnd^pnent  in  the  case  of  Jay  r.  Topham,{d) 
According  to  the  account  of  that  case  in 
14  East,  102»,  it  might  be  thought  they 


(0)  Bex  T.  Willianu,  18  St  Tr.  1418. 

(6)  *^  This  apparently  refers  to  the  steps  taken 
in  the  House  of  Commons  in  1667,  against  Sir 
John  Kelyng,  C.J.,  who  appeared  l^fore  the 
House  at  his  own  request ;  6  St.  Tr.  992,  citing 
4  Hats.  Pr.  1 13.  See  also  the  proceedings  against 
sereral  of  the  judges,  in  the  House  of  ODmmons, 
in  1680  ;  8  St.  Tr.  168,  198,  194.  It  does  not 
appear  that,  on  this  latter  occasion,  any  of  the 
judges  attended  the  House ;  for  North,  in  his 
Examen,  p.  567  (cited  8  St.  Tr.  168,  note), 
says  :  '  It  was  much  wondered,  at  the  time, 
that,  in  all  this  noise  about  the  judges,  none 
were  sent  for  to  the  House;  the  cause  was 
thooght  to  be  that  they  were  stout  men,  and 
would  hare  justified  all  they  had  done,  and  that 
was  not  thought  seasonable.'  "^Note  in  9  A.  & 

(O  12  St.  Tr.  822. 
(40  8«e  14  Bast,  102,  note  (a). 
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were  harshly  used,  for  it  would  there 
appear  that  the  judgment  in  point  of  law 
was  correct,  there  being  only  a  plea  to  the 
jurisdiction,  that  plea  not  covering  the 
whole  declaration ;  but  I  shall  show  your 
Lordahios  that  they  were  justly  amenable 
to  the  aispleasure  of  the  House  of  Com* 
mons,  for  that  a  plea  in  bar  had  been 
pleaded;  and  though  they  did  not  in  the 
first  instance  acknowledj|[e  it,  they  after- 
wards did  acknowledge  it ;  and  there  is 
too  much  reason  to  beueye  that  they  were 
in  concert  with  the  Duke  of  York  and  his 
minions  to  perrert  the  law  fur  the  pur* 
poses  of  oppression. 

That  such  a  power  still  exists  in  the 
House  of  Commons  no  one  can  deny,  al* 
though  from  the  pure  administration  of 
the  law  in  this  country  for  many  years* 
which,  I  have  no  doubt,  will  long  con- 
tinue, there  has  been  no  occasion  for  the 
exercise  of  it.  Even  in  our  own  time  a 
complaint  was  made  against  a  judge  (a) 
from  the  sister  kingdom,  and  he  was  heard 
upon  it  at  the  bar  of  the  House  of  Lords. 

[It  has  never  been  doubted  that  the 
House  of  Commons  has  at  least  equal 
power  upon  such  a  subject.] 

My  Lords,  I  have  descnbed  what  the 
House  of  .Commons  is,  and  I  have  referred 
to  its  privileges  and  powers.  This  Court, 
in  respect  to  this  action,  has  no  power  or 
privileges  whatever,  except  that  it  is  a  mere 
court  of  common  law.  it  is  a  very  fine 
thing  for  my  learned  friend  to  talk  of  the 
Lord  Chief  Justice  of  England  interfering 
for  the  liberty  of  England.  The  Lord 
Chief  Justice  of  England  upon  this  sub* 
ject  has  no  more  jurisdiction  or  authority 
than  any  one  of  the  lowest  practitioners  of 
law  who  may  sit  in  a  County  Court  and 
represent  the  sheriff,  or  a  steward  or 
bailiff  appointed  by  the  lord  of  the  manor 
to  preside  in  his  manor  court.  My  Lords, 
this  action  might  have  been  brought  in  a 
County  Court  without  any  writ  of  jus- 
iides — laying  the  damages  at  39«.  By 
a  writ  of  justides  it  might  have  been 
brought  in  a  County  Court,  laying  the 
damages  at  any  amount.  (()  It  might  have 
been  brought  in  a  Borough  Court,  or  any 
court  which  has  cognisance  of  an  action 
on  the  case. 


(a)  The  Attorney  General  was  understood  to 
allude  to  the  case  of  Mr.  Justice  Fox,  a  judge 
of  the  Common  Fleas  in  Ireland.  See  Us  peti« 
tion,  45  Lords'  Joum.  66S  ;  and  the  resolution 
for  postponing  the  proceedings  for  two  months, 
p.  716.  Also  Cobbett,  Pari.  Deb.  7,  752,  '*88, 
A.D.  1806.^((^ote  in  9  A.  &  K  28.) 

(6)  "  A  writ  of  justieies  was  in  the  nature  of 
a  eommission  directed  to  the  sheriff  to  hold  plea 
of  more  than  was  allowed  by  the  natural  juris- 
diction of  a  county  conrt.'*-*Fitt  Lewis  on 
County  Court  Practice,  4th  edn.  i,  6;  Finch's 
Law,  814. 
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(But*  according  to  the  plaintiff,  in  a  oaae 
like  any  of  these  the  jaages  might  again 
sit  in  inquisition  upon  the  proceedings  of 
the  Honse  of  Commons,  and  not  only  the 
jndges  of  the  superior  courts,  hnt  those  of 
the  county  court  and  other  inferior  tri- 
bunals. Yet  even  the  Court  of  Queen's 
Bench  cannot  issue  a  mandamus  or  a  pro- 
hibition to  the  House  of  Lords  or  House 
of  Commons.  There  mi^ht  indeed  be  a 
court  superior  to  the  Le^lature,  like  the 
Supreme  Court  in  the  united  States  of 
America,  which  is  authorised  to  decide  on 
the  legality  of  acts  of  Congress,  and  to 
determine  questions  between  the  whole 
Union  and  a  particular  State,  or  between 
one  State  and  another,  (a)  But  here  no  such 
court  exists.  And,  as  there  is  no  appeal 
from  the  Supreme  Court  in  America  to 
Congress,  the  absurdity  does  not  exist 
there  which  would  arise  in  this  country 
if  the  courts  of  law  had  the  jurisdiction 
contended  for,  namely,  that  the  legisla- 
tive body  is  a  court  of  appeal  from  that 
very  tribunal  which  affects  to  control  its 
decisions.  According  to  the  constitution 
of  the  United  States,  Congress  has  only  a 
certain  limited  jurisdiction.  It  can  only 
make  laws  upon  particular  subjects  and 
to  a  particular  extent,  and  when  .it  ex- 
ceeds these  limits  its  acts  have  no  autho- 
rilr^.  But  the  Parliament  of  England 
bemg  sovereign  and  supreme,  the  appeal 
from  all  ceurts  of  justice  is  to  Parlia- 
ment. 

The  administration  of  the  law  of  Par- 
liament is  referred  by  the  constitution  to 
the  two  Houses  of  Parliament  exclusively, 
as  other  courts  exclusively  administer  the 
revenue  law,  the  canon  law,  the  maritime 
law,  and  equity.  And  this  peculiar  juris- 
diction is  necessary  from  the  nature  of 
parliamentary  privilege.  That  privilege 
was  created  in  order  that  the  Houses 
might  perform  their  functions  effectively 
and  independently ;  it  has  existed  always^ 
and  not  oy  derivation  from  the  Crown ; 
it  is  as  old  as  the  prerogative,  and  as 
much  part  of  the  constitution.  It  could 
not  have  existed  beneficially,  if  cognisable 
by  inferior  tribunals.  Privilege  is  given 
to  the  House  of  Commons  to  be  exercised 
against  the  Crown  and  the  House  of  Lords ; 
unless  the  Commons  were  themselves  the 
tribunal  by  which  their  privilege  is  to  be 
judged  it  would  have  been  abolished  long 
ago.  The  necessity  for  preserving;  it  from 
interference  by  the  courts  of  law  is  not  to 
be  estimated  from  the  present  improved 
Btate  of  those  courts.]  We  must  not  look 
to  the  manner  in  which  the  courts  of  law 
are  now  constituted,  when  the  judges  are 

(a)  Stoiy,  Commentariefl  on  the  Constitntion 
of  theU.S.,ohap.  88  fed,  by  Cooley,  Lend.  1878), 


independent  of  the  Crown,  when  the  ad» 
ministration  of  justice  is  pure  and  im« 
partial,  and  deservedly  obtams  the  respect 
and  veneration  of  the  people.  The  law  of 
Parliament  and  its  bounds,  and  the  juris- 
diction to  decide  upon  it,  were  all  deter- 
mined and  settled  at  a  period  when  the 
judges  were  the  mere  creatures  of  the 
King,  when  they  held  their  office  during 
pleasure,  and  if  they  did  not  gratify  the 
Crown  in  any  of  its  wishes  they  were 
discarded  and  others  more  compliant 
were  placed  in  their  stead.  The  law  of 
privilege  must  have  taken  its  origin  even 
at  a  period  when  the  King  himself  uaed 
to  interfere  in  the  administration  of  jua- 
tice(a) ;  and  although  the  practice  for  the 
Einff  to  sit  in  Court  had  become  obsolete 
in  the  reign  of  James  I,  and  he  was  told 
he  could  only  administer  the  law  by  his 
judg[e8,(&)  there  can  be  no  doubt  that  at  an 
earlier  period  the  King  personally  sat  in 
his  Atua  Begia  as  a  judge,  and  adminia- 
tered  justice  to  his  subjects.  The  judges 
called  in  were  his  assessors,  and  accord- 
ing to  his  pleasure  he  either  observed  or 
disregarded  the  advice  received  from 
them. 

But  long  after  the  Eong  had  ceased  to 
interfere  by  sitting  in  courts  of  justice, 
the  King  was  in  the  habit  of  writing  let- 
ters to  the  judges,  desiring  them  to  decide 
in  a  particular  mode  the  causes  which 
came  oefore  them.  My  Lords,  there  was 
an  Act  passed  in  the  2nd  of  Edward  3(c) 
to  check  tbat  practice.  There  was  another 
in  the  18th  Edunird  8  (d)  which  contains 
the  oath  imposed  on  the  judges;  and, 
among  other  things,  they  were  to  swear 
not  to  attend  to  such  letters  —  clearly 
showing  that  before  that  Act  passed  they 


(a)  See,  on  the  subject  of  interference  by 
the  Kings  of  England  with  judicial  proceed- 
ings, a  great  number  of  authorities  cited  by  Mr. 
Amos  in  a  note  to  his  edition  of  Forteecae, 
p.  28,  note  B.  to  chapter  8.  Also  Sir  F.  Pal- 
grave's  Rise  and  Progress  of  the  English  Com- 
monwealth, 1,  278,  Part  I.  c.  9.  —  Note  in 
9  A.  &  £.  p.  80 ;  Stubbs,  Constitutional  His- 
tory, 2,  254;  Gneist,  Ck>nBtitntional  History^ 
1,885  (2nd  ed.  by  Ashworth,  Lond.  1889). 

(6)  12  Rep.  63. 

(c)  2  £dw.  3.  c.  8,  Statutes  Revised,  2nd 
ed.,  1,  89. 

(d)  18  Edw.  3.  Stat  4.  Ruff. ;  20  Edw.  8., "  Oath 
of  the  Justices,"  Statutes  of  the  Realm;  this 
statute  was  repealed  by  the  84  &  85  Viet  c.  48. 
(S.L.R.).  The  part  of  the  oath  referred  to  is 
as  follows :  "  And  that  ye  deny  to  no  man 
common  right  by  the  King's  letters,  nor  none 
other  man's  ;  nor  for  none  other  cause ;  and  in 
case  any  letters  come  to  you  contraiy  to  the 
law,  that  ye  do  nothing  by  such  letters  bnt 
certify  the  King  thereof,  and  proceed  to  execute 
the  law  notwithstanding  the  same  letters." 
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had  been  in  the  habit  of  doing  bo  ;  and  I 
am  afraid  that  eren  aftenirardB  the  judges 
were  still  so  dependent  that  the  Act  and 
the  oaths  prescribed  had  bat  little  effect ; 
for  it  was  in  the  following  reign  of 
Biehard  2  that  the  famous  answer  was 
giren  by  TresiUan,  Belknap,  and  others 
upon  the  subject  of  priyilege  which  I 
shall  presently  bring  before  the  Court. 
There  can  be  no  doubt  that  the  judges  at 
the  time  the  law  of  priyilege  was  settled 
were  the  mere  creatures  of  the  Crown- 
that  if  questions  of  privilege  had  been 
referred  to  them  for  consideration,  and 
they  had  had  jurisdiction  oyer  the  subject, 
priyilege  would  have  been  crushed,  and 
the  liberties  of  this  country  extinguished. 
Bnt  it  is  not  because  the  judges  now  are 
independent  that  liberty  is  extended.  You 
have  no  further  jurisdiction  on  this  sub- 
ject than  belonged  to  the  judges  in  the 
time  of  James  2  and  Charles  2,  or  than 
belonged  to  the  judges  in  the  time  of 
JEUehard  2,  when  TresUian  and  Belknap 
gave  their  opinions  upon  questions  of  pri- 
vilege to  the  Crown.  If  TresiUan  and 
BslhMif  had  not  this  jurisdiction  neither 
have  my  Lord  Benman  and  his  colleagues. 
And,  my  Lords,  most  melancholy  would 
have  been  the  situation  of  the  liberties  of 
this  country  if  such  a  power  had  been 
placed  in  tiie  profligate  hands  of  such 
judges  as  formerly  disgraced  the  ermine 
they  wore,  who  were  just  as  su^ect  to  the 
dictates  of  the  Crown  as  Friyr  Councillors 
or  offers  of  State.  Happify  the  judges 
are  now  independent ;  but  their  jurisdic- 
tion remains  unchanged ;  and  it  lies  on 
my  learned  iriend  to  show  that  in  all  times 
and  circumstances  that  courts  have  had  ju- 
risdiction to  decide  matters  of  privilege. 

My  Lords,  there  is  one  judge  who  is 
still  removable  at  the  pleasure  of  the 
Chrown  —  the  highest  judge  in  West- 
minster  Hall — the  Lord  Chancellor,  who 
may  decide  upon  privilege  of  your  case. 
We  have  no  reason  to  suppose  from 
what  we  have  seen  for  more  than  a 
century  that  the  Keeper  of  the  Great 
Seal  is  at  all  likely  to  betray  his  trust ; 
or  to  decide  one  way  or  another  con- 
trary to  law  on  account  of  the  frail 
tenure  of  his  office,  but  there  may  still  be 
a  proper  constitutional  jealousy  lest,  at 
some  time,  a  desire  of  popularity,  or  of 
extending  the  jurisdiction  of  the  courts, 
should  lead  tnem  to  decisions  against 
wholesome  and  useful  privilege,  as  mis- 
chievous as  those  formerly  ^ven  in  sub- 
mission to  the  Sang's  authority. 

**  A  popular  judge,"  says  Lord  Bacon,  "  is  a 
deformed  thing;  and  plaudites  are  fitter  for 
players  than  for  magiBtrate8."(a) 

(a)  Lord  Bacon's  speech  in  the  Star  Cham- 
ber before  the  summer  circuits  in  the  year  1617. 


My  Lords,  I  will  further  use  the  free- 
dom to  read  upon  this  subject  an  extract 
from  the  jud^ent  of  Lord  Mansfield  in 
the  Bean  of  8t,  AsapVs  case. 

"  The  jadges  are  totally  independent  of  the 
Members  of  r^arliament  that  may  happen  to  be 
and  of  the  King  himself ;  bat  I  agree  with  the 
obserration  cited  by  Mr.  Cowper  from  Mr.  Jus- 
tice Foster  that  a  popolar  judge  is  an  odious 
and  pernicious  character."  («) 

Now,  my  Lords,  against  such  dangers 
in  future  the  privilege  of  the  House  of 
Commons,  which  are  the  privileges  of  the 
people,  must  be  cautiously  and  wisely  pro- 
tected. [During  the  struggles  of  the  House 
of  Commons  against  the  Crown,  as  in  the 
reigns  ofElixabeth,  James  1,  and  CharUe  1, 
the  privileges  of  the  House  would  clearly 
not  nave  survived  if  they  had  depended 
on  the  ruling  of  judges.] 

So  much  for  protection  against  the 
Crown.  Let  us  next  consider  how  the 
privileges  of  the  Commons  are  to  be  pro- 
tected against  the  other  House  of  Parlia- 
ment. There  have  been  various  struggles 
between  the  two  Houses,  particularly 
towards  the  close  of  the  seventeenth  cen- 
tury, and  such  struggles  may  ag^n  occur. 
My  friend  contends  that  all  questions  of 
privilege  are  open  to  all  courts  of  com- 
mon law.  The  consequence  is  that  they 
must  all  come  to  be  ultimately  decided  by 
the  House  of  Lords.  There  is  a  writ  of 
error  from  every  Court  in  the  country  to 
the  House  of  Lords  on  all  questions  pro- 
perly cognizable  by  them.  It  follows  that 
all  the  privileges  of  the  Commons  are  at 
the  mercy  of  the  Lords.  The  Lords,  per- 
haps parties  to  the  dispute,  are  to  be 
judges  in  their  own  cause.  In  a  contro* 
versy  between  the  Lords  and  Commons 
the  controversy  is  to  be  decided  by  one 
of  the  litigating^  parties.  Is  it  possible 
to  say  that  the  Commons  hold  these  pri- 
vileges by  such  a  tenure  P  That  it  is  in 
the  power  of  the  Lords  to  overrule,  abo- 
lish, and  extinguish  them  P  If  such  a 
power  bad  existed  in  the  keen  and  reck- 
less struggles  which  took  place  between 
the  two  Houses,  would  it  not  have  been 
fatally  exercised  P 

[The  constitution  supposes  that  the  leot 
parliamenti  is  not  known  to  the  judges  of 
the  common  law  courts.  They  have  no 
means  of  arriving  judicially  at  any  infor- 
mation on  the  subject  of  privilege.  The 
judges,  even  of  the  superior  courts,  are  not. 


—Lord  Bacon's  Works,  13,  211  (ed.  by  Sped- 
ding,  Lend.  1872). 

(a)  Lord  Erskine's  Speeches,  1, 379,  2nd  ed., 
by  Bidgway:  London,  1813;  21  St.  Tr.  on 
I>.  1040  ;  see  also  Lord  Mansfield's  observa- 
tions on  popularity  in  Wilke^  case ;  19  St.  Tr. 
on  p.  1112. 
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in  general,  and  cannot  be  presamed  to 
have  been,  members  of  either  HooBe  of 
Parliament.  Bnt  how  is  the  law  of  Par- 
liament to  be  known  by  the  freeholders 
who  sit  as  judges  in  the  ooonty  court,  by 
the  nnder-sheriffs,  and  the  stewards  pre- 
siding in  the  minor  courts,  which  hold 
pleas  in  personal  actions  P  The  parlia- 
mentary reports,  and  even  the  journals, 
fumish  little  information  on  the  subject, 
many  priyileges  resting  wholly  in  usage. 
It  is  said  that  all  subjects  of  the  realm  are 
bound  to  take  notice  of  parliamentary  pri- 
vilege; but  that  does  not  imply  a  judi- 
cial knowledge.  All  persons  are  bound 
to  take  notice  of  the  general  law  of  the 
land;  but  all  are  not  competent  to  ad- 
minister it.  It  was  an  observation  of 
Speaker  OnsUyu)(a) — 

"  that  common  lawyers,  accustomed  to  the  forms 
and  practice  of  the  Courts  of  Westminster  Hall, 
know  little  of  parliamentary  law,  or  of  the  forms 
of  proceeding  m  Parliament." 

If  the  judges  of  the  Courts  at  West- 
minster Hall  are  little  acanainted  with 
parliamentary  privilege,  still  less  can  the 
judges  of  in&nor  courts  be  supposed  to 
understand  it. 

Either  the  courts  of  common  law  must 
take  the  law  of  privilege  as  laid  down  by 
the  Houses  of  Parliament,  or  the  Houses 
must  accept  it  from  them.  In  the  latter 
case,  the  decision  of  a  |)m  poudre  court 
may  bind  the  Lord  Chancellor  and  the 
Speaker.  And  the  judgments  of  the  com- 
mon law  courts  maj  not  oe  uniform.  There 
may  be  twenty  actions  against  the  Speaker 
for  libel  or  false  imprisonment,  or  as  many 
indictments  (for  if  privilege  is  no  bar  to  a 
civil  action  it  is  clearly  no  answer  to  an 
indictment),  and  as  many  county  courts, 
-or  courts  of  quarter  session,  may  be  of 
different  opinions  as  to  the  law.  By  what 
rule,  then,  is  Parliament  to  be  guided  in 
its  exercise  of  privilege  P 

The  existence  of  privilege,  therefore, 
necessarily  requires  that  that  privilege 
should  be  declared  by  the  House  to  which 
it  belongs.  If  it  does  not  exist,  of  course 
no  question  arises  as  to  the  proper  tri* 
bunal.  If  it  does,  it  cannot  be  useftilly 
exercised  unless  iudged  of  by  the  Houses 
themselves.  And,  even  in  the  introduc- 
tion,(2>)  already  cited,  to  Lord  Brattgham'e 
judgment  in  WeUetley  v.  The  Buke  of 
Beaufort,  it  is  allowed  that  *'  in  order  to 
be  consistent,"  the  privilege  champions — 

"  must  maintain  that  the  Uonses  of  Parliament 
alone  are  the  jnd^s  of  their  priyileges.  This 
right  is  worth  nothmg  if  it  is  confined  to  judging 
of  the  general  and  ahstnct  question.    They  ac- 

(a)  Cited,  2  Hats.  Prec.  75,  note;  (4th  edn. 
1818)  80  note. 
(6)  Lord  Brougham's  Speeehes,  4,  847. 


cordingly  also  maintain  that  they  alone  are  the 
judges  to  decide  whether,  in  any  particalar  in- 
stance, those  privileges  hare  been  broken."] 

April  24,  1889.— ilttomey  Qeneral :  My 
Lords,  I  now  come  to  consider  the  ob- 
jections which  have  been,  or  may  be, 
made  to  the  exclusive  jurisdiction  of 
the  two  Houses  of  Parliament  on  mat- 
of  privilege.  One  objection  strongly 
urged  is  that  it  would  give  a  legislativa 

Sower  to  each  House  of  Parliament,  in* 
ependently   of    the    other   and   of  the 
Crown. 

My  Lords,  this  doctrine  is  no  more  than 
saying  that  the  Houses  of  Parliament, 
like  various  courts  in  this  country,  are 
courts  of  exclusive  jurisdiction.  You 
have  the  Ecclesiastical  Court,  yon  have 
the  Admiralty  Court,  you  nave  the 
Bevenue  Court  of  Exchequer,  and  other 
courts,  in  which  is  vested  an  exclusive 
jurisdiction  over  a  particular  branch  of 
law.  These  courts  have  not  the  power  to 
make  the  law,  they  have  only  a  power  to 
declare  the  law.  The  House  of  Commons 
cannot  give  to  itself  a  new  privilese,  any 
more  than  the  Court  of  AdmiraHv  can 
extend  its  jurisdiction  or  alter  the  law  of 
the  land.  But  of  the  questions  that  are 
properly  cognizable  in  the  Court  of 
Admiralty,  your  Lordships  will  not  take 
cognizance  here.  Your  Lordships  will  not 
decide,  priae  or  no  prise.  If  an  action  for 
false  imprisonment  were  brought  by  a 
person  who  was  on  board  a  ship  that  was 
captured,  and  it  turned  out  that  the  im- 
prisonment arose  from  capture  as  priae, 
your  Lordships  would  not,  even  m  an 
action  for  this  personal  wrouff,  take 
cognisance  of  the  question  wheuier  the 
capture  was  lawfhl  or  unlawful.(a)  So  a 
judgment  of  the  Court  of  Exchec^uer  in  rmh 
upon  a  question  of  forfeiture,  is  binding, 
because  it  is  the  judgment  of  a  courb  of 
peculiar  jurisdiction,  to  whom  exclusive 
power  is  given  by  the  constitution  of  this 
countrv.  (5)  My  Lords,  it  might  j  ust  as  well 
be  said  that  the  courts  of  common  law 
have  a  legislative  authority  by  adminis- 
tering the  common  law.  Though  your 
Lordships  have  nojurisdiction  on  privilege, 
as  judges  of  the  Court  of  Queen^s  Bench, 
your  Lordships  have  a  jurisdiction  over  all 
questions  of  common  law,  civil  and  crimi- 
nal. We  have  heard  much  of  "  iudge- 
made  law,"  and  there  is  a  great  deal  of 
our  best  law  that  may  be  so  described.  I 
think  Pemberton  said,  in  the  reign  of 
Oharles  2,  that  he  himself  in  his  time 
had  made  more  law  than  King,  Lords, 

(a)  Le,  Caux  v.  Ederif  2  Doug.  .'>94. 

(6)  Scott  y.  Shearman,  8  W.  K.  977.  See  per 
Lord  Kenyon,  C.  J.,  in  Geyer  y.  Affuilar,  7  T.R. 
on  p.  696.  ) 


777] 


StockdcUe  against  Harmird,  1837- ^  840. 


[778 


And  Commons  (a);  bnt  that  is,  properly 
speaking,  not  making  law,  it  is  merely 
oeolaring  the  law.  The  law  is  supposed 
always  to  haye  existed,  and  merely  to  be 
declared  by  the  judges.  Bnt  although  the 
judges  hare  no  legislative  power,  by 
declaring  the  law  it  may  be  said  they 
haye  a  power  to  alter  the  law  of  the 
land. 

£Argnment8  are  likewise  drawn  from 
the  liability  of  this  priyilege  to  abuse: 
but  such  a  liability  does  not  show  that 
the  privilege  has  no  existence.  In  every 
balanced  government  there  must  be 
powers  BO  constituted  as  to  check  each 
other,  powers  which  have  their  respective 
limits,  but  for  the  abase  of  which  there 
can  be  no  remedy.  In  this  country  the 
Crown  has,  by  its  prerogative,  the  powers 
of  declaring  peace  and  war,  of  pardoning, 
and  of  summoning  and  dissolving  Parlia- 
ment; and  if  these  are  abused  the  law 
furnishes  no  remedy.  So  the  House  of 
Lords  have  the  newer  of  judicature  in  the 
last  resort;  ana  for  any  decision  thej 
might  give  in  abuse  of  that  power  there  is 
no  redress.  The  House  of  Uommons  has 
the  absolute  power  of  votinff  the  public 
money,  and  might  stop  tne  supplies 
improperly.  An  Attorney  General  may 
enter  a  nous  prosegwi  on  any  prosecution, 
and  might,  if  he  chose  to  abuse  that 
power,  ^struct  the  cause  of  justice.  He 
may  refuse  his  fiat  for  a  writ  of  error ;  or 
he  may  make  an  injurious  use  of  the  dis- 
cretion vested  in  him  as  to  filing  criminal 
informations.  But  these  powers  do  not 
the  less  exist.  The  three  branches  of  the 
Legislature  have  an  unlimited  power. 
They  might  make  a  statute  for  abobshing 
the  House  of  Commons.  The  Septennial 
Act  was  a  strong  instance  of  their  exer- 
cise of  authority.  They  mi^ht  pass  an 
Act  for  chuiging  the  religion  of  the 
countiy  against  the  wish  of  the  people.] 
What  is  to  be  done  upon  such  occasions  P 
Besistance  is  the  onl^  remedy;  revolu- 
tion has  begun;  society  is  destroyed; 
the  constitution  must  be  reconstructed. 
It  may,  however,  be  observed  that  the 
same  argument  from  the  possibility  of 
abuse,  which  is  urged  against  priyilege  as 
insisted  upon  by  the  House  or  Commons, 
applies  equally  to  the  power  claimed  for 
the  common  law  courts,  of  determining 
how  far  privilege  extends. 

[It  is  true  chat  the  powers  claimed  by 
the  Commons  of  declaring  their  own 
privilege  have  in  past  times,  been  fre- 
i^uently  abused.  But,  first,  the  constitu- 
tion supposes  that  the  House  consists  of 
independent   and  intelligent   men,  who 


(a)  Campbell't  Lives  of  the  Chief  Justices, 
S,  47,  eitiog  Kofth's  1Mb  of  Lord  Keeper 
Onildford,  SSS. 


will  discharge  their  duty :  and,  secondly, 
there  are  many  instances  of  conduct 
pursued  by  the  judges  in  past  times, 
which  show  what  consequences  would 
have  ensued  if  the  law  of  privilf'ge  had 
always  rested  in  their  hands.  On  points 
not  involving  privilege,  it  is  suificient  to 
cite  the  cases  (mentioned  by  Mr.  8t,  John 
in  his  speech  at  a  conference  between  the 
Houses  in  l64/d{a))  of  Wayland,  Chief 
Justice  of  the  Common  Pleas,  who  was 
attainted  for  taking  bribes,  temp,  Edw.  1, 
and  Thorpe,  Chief  Justice  of  the  King's 
Bench,  who  was  adjudged  to  be  hanged 
for  the  same  ofience,  temp.  Edw,  3 ;  the 
decision  of  a  great  majority  of  the  judges 
in  favour  of  the  claim  of  ship-money  (oj ; 
and  the  case  of  Sir  Thomas  Darnel  and 
others,(o)  where  the  judges  of  this  Court 
held  that  a  person  committed  by  order  of 
the  King  in  council  was  not  to  be  dis- 
charged on  haheaa  corpus. 

Then,  as  to  decisions  of  the  judges  on 
Questions  of  privilege.  In  11  Bie.  2.  (1387) 
TresiUan,  Cnief  Justice  of  the  Kine's 
Bench,  and  Belknof,  Chief  Justice  of  the 
Common  Pleas,  with  other  judges,  Bel* 
hnap'a  associates,  were  required  by  the 
!^ing  to  answer  certain  questions ;  and, 
among  other  an8wer8,(c{)  they  stated  that 
the  parties  who  procured  the  passing  of  a 
statute  then  lately  enacted  (which  they 
held  derogatory  to  the  King's  royalty), 

'*  were  to  be  punisbed  with  death,  except  the 
Kin^  would  pardon  them ;  " 

and  they  gave  the  same  opinion  as  to- 
those  who  moved  the  King  to  consent  to 
that  statute.  Also  on  being  asked  whe- 
ther if,  on  Parliament  being  assembled, 
the  King  shall  have  limited  certain  articles 
upon  wnich  the  Lords  and  Commons 
ought  to  proceed,  and  they  will  not  pro- 
ceed thereon  until  he  shall  have  answered 
them  on  certain  articles  proposed  by  them, 
the  King  in  such  case  ought  not  to  have 
the  governance  of  the  Parliament,  Ac, 
they  replied, 

"  that  the  King  in  that  behalf  has  the  govern^ 
ance,  and  may  appoint  what  shall  be  first 
handled,  and  so  gradoally  what  next  in  all 
matters  to  be  treated  of  in  Parliament  even  to 
the  end  of  the  Parliament ;  and  if  any  act  con- 
trary to  the  King's  pleasure  made  known 
therein,  they  are  to  be  punished  as  traitors." 

And,  being  asked  whether  the  Lords 
and  Commons  can,  without  the  King's 
will,  impeach  in  Parliament  any  of  the 


(a)  On  the  case  of  Ship  Money,  8  St.  Tr. 
1878. 
(6)  Bes  V.  Hampden,  Z  St  Tr.  828. 
le)  8  St.  Tr.  1. 

Jtf)  The  Attorn^  Oenenl  read  the  questions 
i  answers  from  1  ParL  Hist  194, 195. 


779] 


StockdaU  against  Eaneard,  1837-1840. 


[780 


King's  jadgea  or  officers  for  any  of  their 
offences,  they  answered, 

"that  they  cannot,  and  if  anyone  should  do 
80  he  is  to  be  punished  as  a  traitor."(<x) 

In  the  case  of  SU'ovd,  Long,  Selden,  and 
other  members  of  the  House  of  Commons, 
in  1629,  6  Gar,  1,  the  King  caused  ques- 
tions to  be  propounded  to  uie  judges  as  to 
the  liability  of  members  for  offences 
against  the  King  or  council  "not  in  a 
Parliament  way ; "  and  they  answered 
that  a  member  so  offending  might  be 
punished  for  it  after  the  Parliament  ended, 
if  not  punished  in  Parliament : 

"  for  the  Parliament  shall  not  g^re  priyilege  to 
any  '  contra  morem  parliamentariom,'  to  exceed 
the  bounds  and  limits  of  his  place  and  duty. 
And  all  agreed  that  regularly  he  cannot  be 
compelled  out  of  Parliament  to  answer  things 
done  in  Parliament  in  a  parliamentary  course ; 
but  it  is  otherwise  where  things  are  done  exor- 
bitantly, for  those  are  not  the  acts  of  a  court'' 

And,  in  answer  to  the  next  question, 
they  decided  that  a  particular  course  of 
conduct,  therein  pointed  out,  would  be 

''punishable  out  of  Parliament  as  an  offence 
exorbitant  committed  in  Parliament,  beyond  the 
office,  and  besides  the  duty  of  a  Parliament 
man.*'(6) 

Stroud  and  the  other  members  were 
afterwards  committed  to  custody  for  acts 
done  by  them  in  Parliament,  and,  on 
return  to  writs  of  habeas  corptie,  it  appeared 
that  the  commitments  were  by  warrants 
of  the  Privy  Council.  When  the  Court 
of  King's  Bench  was  ready  to  deliver 
judgment  on  the  returns,  the  Eling  re- 
moved the  prisoners  from  the  several 
prisons  in  which  they  were  confined  to 
the  Tower,  and  wrote  letters  to  the  judges 
stating  his  pleasure  that  none  of  the  par- 
ties should  come  before  the  Court 

^  until  we  have  cause  given  us  to  believe  they 
will  make  a  better  demonstration  of  their 
modesty  and  civility,  both  towards  us  and  your 
Lordships,  than  at  their  last  appearance  they 
did."(c) 

Accordingly  no  judgment  was  given, 
and  the  prisoners  remained  in  custody 
during  the  long  vacation.  In  that  vacation 


(a)  See  the  record  in  Selden's  Opera  (Privi- 
leges of  the  Baronage),  8,  1509. 

(6)  "3  St.  Tr.  237,  238.  The  Attorney 
General  also  referred  to  the  account  of  this 
conference  in  Nalson's  Collections,  vol.  ii., 
p.  374,  375,  cited,  3  St.  Tr.  238,  note.  The 
proceedings  referred  to  were  those  taken  in 
Parliament  on  March  2nd,  1629,  when  the 
Speaker  was  detained  in  the  chair  while  certain 
votes  were  passed,  after  the  King  had  ordered 
an  adjournment"— Note,  in  9  A.  A?  B.  p.  36. 

(c)  3  St.  Tr.  287. 


the  King  summoned  two  of  the  judges  to 
Hampton,  and  conferred  with  them  upon 
the  case.  In  Michaelmas  term  the  parties 
were  brought  up,  and  the  Court  consented 
that  they  should  be  bailed,  but  required 
sureties  also  for  their  good  behaviour. 
To  the  latter  proposition  they  objected, 
stating,  among  other  reasons,  that 
<<  we  cannot  assent  to  it  without  great  ofiSence 
to  the  Parliament  where  these  matters  which 
are  surmised  by  return  were  acted." (a) 

The  Court  answered  that  they  had  no 
knowledge,  from  the  return  to  the  habeoi 
eorpuSf  of  the  matters  having  been  traos- 
aoted  in  Parliament.  But  Hyde,  C.J., 
said: — 

''  If  now  you  refuse  to  find  sureties  for  the 
good  behaviour,  and  be  for  that  cause  remanded, 
perhaps  we  afterwards  will  not  grant  a  habeas 
corpus  for  you,  inasmuch  as  we  are  made 
acquainted  with  the  cause  of  your  imprison- 
ment." 

And  the  prisoners,  not  finding  sureties 
for  good  behaviour,  were  remanded.  In 
1621,  the  House  of  Commons  having 
entered  upon  their  journals  a  protestation 
''that  the  liberties,  franchises,  privileges,  and 
jurisdictions  of  Parliament  are  the  ancient  and 
undoubted  birthright  and  inheritance  of  the 
subjects  of  England," 

James  1  sent  for  the  journals,  and  in 
Council  erased  the  protestation.  (2>)  This 
is  stated  by  the  minutes  of  Council  to  have 
taken  place  "in  the  presence  of  the 
judges,"  and  was,  probably,  done  at  their 
suggestion,  and  certainly  without  any 
remonstrance  from  them.  Another  in- 
stance of  the  manner  in  which  the  judges 
have  treated  constitutional  rights  is  the 
resolution  of  eleven  out  of  the  twelve  in 
favour  of  the  dispensing  power  in  Sir 
Edward  Hales'  case,  1686,  2  Jac,  2.(c) 
Lord  OljMreTidon,  speaking  of  the  transact 
tions  in  the  case  of  ship-money,  and  other 
abuses  which  took  place  about  the  same 
period,  complains  that  the  people  saw,  in 
the  courts,—. 

"reason  of  state  urged  as  elements  of  law, 
judges  as  sharp-siffhted  as  secretaries  of  State, 
and  iu  the  mystenes  of  State ;  judgment  of  law 
grounded  upon  matter  of  fact,  of  which  there 
was  neither  inquiry  nor  proof; " 

and  he  adds, 

« the  damage  and  mischief  cannot  be  expressed, 
that  the  Crown  and  State  sustained  by  the 
deserved  reproach  and  infamy  that  attended 
the  judges,  by  being  made  use  of  in  this  and 
like  acts  of  power."(rf) 


(a)  8  St.  Tr.  289. 
(b  See  1  Pari.  Hist.  pp.  13ei-e8. 
(0)  11  St.  Tr.  1198,1199. 
id)  Glar.  Hist.  Beb.  1, 128, 1S4,  ed.  1826, 8vo. 
1, 99,  eda.  Oxford,  1849. 
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These  exftmplea  znaj  be  set  ofiP  against 
the  instances  which  have  been  cited  of 
abases  of  privilege  by  the  House  of  Oom- 
mons,  and  show  that  questions  of  privi- 
lege could  not  have  been  left  in  the  hands 
of  ^e  judges  with  safety  to  the  Constitu* 
tion. 

But  the  true  remedy  for  abuses  of  this 
kind  is  in  the  Constitution  itself.  If  an 
individual  is  aggrieved  by  the  exercise 
of  privilege,  he  may  be  heard,  and  his 

gievance  redressed,  on  petition  to  the 
ouse.  There  may  be  a  revision  of  what 
has  been  done  by  either  House.  There 
may  be  a  conference  between  the  two. 
The  House  of  Commons,  if  it  persist  in 
an  excess  of  authority,  may  be  dissolved. 
Thus  the  difficulty  occasioned  in  Mr. 
Wilkes^e  case,  bv  the  resolution  that  a 
member  expelled  could  not  be  re-elected, 
was  cured  by  a  dissolution,  and  the  election 
of  a  new  House  of  Commons  which  re- 
scinded the  vote.  The  interference  of 
conrts  of  law  to  correct  abuses  of  privilege 
is  unnecessary,  and,  except  Sir  W,  WiU 
Hams' $  case,  (a)  there  is  no  instance  in 
which  the  authority  of  the  Courts  has 
been  enforced  against  an  alleged  abuse  of 
this  kind.  Excesses  which  may  have  oc- 
curred in  the  assertion  of  privilege  have, 
from  time  to  time,  been  corrected  by,  or 
with  the  concurrence  of,  the  Houses  them- 
Belves.I  Since  Admiral  Qrijin'e  case,(6) 
which  occurred  about  the  year  1769  or  1760, 
down  to  the  present  time  I  am  not  aware 
of  any  complamt  that  has  been  made  upon 
the  subject ;  and  there  has  been  a  con« 
etant  study  to  accommodate  the  exercise 
of  privilege  to  public  opinion.  [Before 
Stat.  2  Jac.  1.  c.  13.  it  had  been  considered 
that,  if  a  person  arrested  in  execution 
were  discharged  by  reason  of  parliamen- 
tary privilege,  the  plaintift'  was  for  ever 
barred  from  suing  out  a  new  writ  of  execu- 
tion in  the  same  case.  By  that  statute, 
section  2,  power  was  given  to  sue  out  a 
new  writ  of  execution  when  the  privilege 
of  the  session  should  cease.]  The  language 
of  the  3rd  section  of  that  Act  of  Parlia- 
ment is  most  material  for  the  consideration 
of  your  Lordshii>8.  I  say  it  is  a  parlia- 
mentary recognition  of  the  power  of  the 
two  Houses  to  judge  of  their  own  privi- 
leges; and  to  pumsh  without  the  power 
of  review.  By  that  section  it  is  provided 
as  follows : — 

"  That  this  Act,  or  anything  therein  contained, 
shall  not  extend  to  the  diminishing  of  any  pun- 
ishment  to  be  hereafter  by  censare  in  Parliament 
inflicted  apon  any  person  which  hereafter  shall 
make  or  procure  to  be  made  any  such  arrest  as 
is  aforesaid."(c) 

(a)  13  St.  Tr.  1869. 

<&)  Com.  Jonm.  28,  489,  589,  545,  560. 

(c)  Btatotes  Revised,  2nd  ed^  1,  557. 


Again,  the  remedies  of  suitors  against 
members  and  their  servants  were  still 
fdrther  facilitated  by  statutes  12  &  13 
WiU,  3.  0.  8.,  11  Geo.  2.  o.  24.,  and  10  Geo.  3. 
0.  50.  The  enactments  of  stat.  4  Geo,  3. 
c.  33.,  and  subseauentacts,(a)  for  bring^g 
members  of  Parliament  within  the  pro- 
visions of  the  bankrupt  laws,  are  another 
instance  in  which  the  Houses  have  divested 
themselves  of  privilege  for  the  general 
advantage.  In  the  two  recent  cases  of 
Mr.  LoThg  Welle$ley{h)  and  Mr.  Lechmere 
Oha/rUon,{c)  the  House  of  Commons  has 
rejected  the  claim  of  its  own  members, 
imprisoned  for  contempt  of  the  Court  of 
Chancery,  to  be  discharged  by  reason  of 
privilege.I 

My  iiords,  things  have  continued  in 
this  quiet  and  settled  state  without  any 
appeal  to  the  law,  and  without  any  griev- 
ance which  was  not  remedied  by  the  two 
Houses,  down  to  the  time  when  "Sir.  Stock' 
dale,  the  hero  and  champion  of  the  people^ 
brin^  this  action,  which  I  pronounce  to 
be  wholly  unprecedented,  and  to  rest  upon 
no  legal  foundation.  The  action  which 
Mr.  fftockdale  has  brought  is  for  an  act 
done  by  the  authority  of  Parliament  in  the 
exercise  of  privilege,  and  it  is  impossible 
to  point  out  any  instance  in  which  legal 
proceedings  have  been  successfully  insti- 
tuted for  any  thing  done  by  the  authority 
of  either  House,  except  the  case  of  Tk^ 
King  v.  Williams,  which  is  disclaimed  as 
an  authority. 

It  is  asked  why  the  courts  of  common 
law  may  not  judge  of  parliamentary 
privilege,  as  well  as  of  prerogative.  But 
what  is  done  by  an  officer  of  the  Crown 
under  the  prerogative  is  done  at  common 
law.  Prerogative  is  well  defined,  it  is 
part  of  the  common  law,  of  which  the  judges 
are  cognizant.  There  is  no  peculiar 
tribunal  to  decide  what  belongs  to  the 

Srerogative.  But  privilege  of  Parliament 
epends  upon  a  law  eui  generis,  and  ad- 
ministered by  a  court  having  peculiar 
jurisdictioiL 

It  is  also  asked  what  would  be  the 
remedy  if  either  House  of  Parliament  were 
to  do  something  very  outrageous,  as  to 
issue  an  iiijunction  against  proceeding  in 
an  ejectment ;  or  to  order  the  Speaker  to 
execute  a  person  as  a  criminal.  The 
answer  is,  that  it  is  not  decent  to  put  such 
cases.  It  might  as  well  be  asked  what 
remedy  could  be  taken  if  the  Sovereign 


(a)  6  Geo.  4.  c.  16.  s.  9.  See  also  12  &  18 
Viot  c.  106,  s.  66 ;  82  &  88  Vict.  c.  7.  ss.  120- 
124;  46  &  47  Vict.  e.  52.  b.  124. 

(5)  WeUMey  v.  The  Duke  of  Beaufort,  % 
Boss.  &  My.  689 ;  Lord  Brougham's  Speeches, 
4,857;  2  St.  Tr.  N.S.  911. 

(c)  In  the  matttr  of  the  Ludlow  Charitiee, 
%  Uj.  &  Cr.  816. 
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were  personally  to  commit  a  orime.  In 
the  case  of  Monopolie8,(a)  FvmK  Solicitor- 
Oeneral,  (afterwards  Lord  NoUmghcm) 
says,  in  reply  to  a  similar  argument : — 

'*I  take  it,  the  possibility  of  the  abase  of 
power  is  no  objection  against  that  power.  For 
by  this  argument,  though  the  King  has  a  power 
and  prerogative  by  law  to  restrain  subjects  from 
going  beyond  the  sea,  by  a  Ne  execU  regnum, 
no,  say  they,  he  cannot ;  for  then  he  may  re- 
strain all  his  subjects  fh>m  ffoing  out  of  the 
kingdom,  and  so  imprison  and  hinder  eyery  one 
from  Koing  out  of  the  nation.  .  .  So  that  this 
way  (»  arguing  does  strike  at  all  power,  and  I 
need  give  no  other  reason  for  it,  for  there  can 
be  no  power  at  all,  which  is  not  accompanied 
with  some  trust ;  and  there  is  no  trust,  but  it 
possibly  (morally  speaking)  may  be  broken." 

There  is  also,  my  Lords,  a  striking  pas- 
sage in  Yorke'8  Law  of  Forfeiture  Q>)  upon 
this  possibility  of  abuse  : — 

« Though  the  law  will  not  suppose  the  pos- 
sibility of  the  wrong,  since  it  cannot  mark  out 
or  assist  the  remedy ;  yet  eyery  member  of  that 
representatiye  body  might  exclaim  in  the  words 
of  Crassus,  the  Roman  orator,  when  he  opposed 
the  encroachments  of  a  tyrannical  consul  on  the 
authority  of  the  Senate ;  <  Die  non  consul  est 
cui  ipse  senator  non  sum ;'  he  is  no  King,  to 
whom  we  are  not  a  House  of  Parliament  On 
the  other  hand,  should  the  representatiye  of  the 
Commons,  like  that  of  Denmark,  surrender  the 
xiffhts  and  liberties  of  the  people  into  tiie  hands 
of  the  King,  and  the  King,  instead  of  dissolving 
tiie  Parliament,  should  accept  the  surrender, 
and  attempt  to  maintain  it,  contrary  to  the  laws, 
and  to  the  oath  of  the  Crown,  or  should  the  two 
Houses  take  the  power  of  the  militia,  the  nomi- 
nation of  priyy  councillors,  and  the  negative  in 
passing  laws  out  of  the  Crown,  these  would  be 
eases  tending  to  dissolution.  That  is,  they  are 
eases  which  the  law  will  not  put,  being  incap- 
able of  distrusting  those  whom  it  has  invested 
with  the  supreme  power,  or  its  own  perpetual 
duration ;  and  they  are  out  of  the  reach  of  laws 
and  stated  remedies,  because  they  render  the 
exercise  of  them  precarious  and  impracticable. 
This  obseryation  may  be  applied  to  every  similar 
ease,  which  can  be  formed  in  imaj^ination, 
relatiye  to  the  several  estates ;  with  thu  differ- 
ence, that  it  holds  strongest  as  to  the  King,  in 
whom  both  the  common  and  statute  laws  have 
reposed  the  whole  executiye  power.  Nor  could 
the  least  branch  of  it  be  lodged  in  the  two 
Houses,  for  the  purpose  of  providing  a  judicial 
remedy  against  him,  unless  the  constitution  had 
erected  imperium  in  imperio,  and  were  incon- 
sistent and  destructive  of  itself.  Should  it  then 
be  asked,  What  I  has  the  law  provided  no  remedy 
in  respect  of  the  King?  and  is  the  political 
capacity  thus  to  fhmish  an  exemption  to  him  in 
his  natural,  from  being  called  to  account  ?  The 
law  will  make  no  answer,  but  history  will  give 
one.  When  the  King  invaded  the  fundamental 
eonstitution  of  the  realm,  the  Convention  of 
Estates  declared  an  abdication,  and  the  throne 

(a)  10  St.  Tr.  407. 

(6)  Page  lis.    8rd  ed.  London*  174$. 


▼aeant.  Indeed  the  political  charaet^,or  the 
King  considered  as  an  estate,  still  subsisted  in 
notion  and  judgment  of  law;  the  right  of  the 
people  to  be  governed  by  a  limited  monarchy 
according  to  the  ancient  'exercise  and  distribu- 
tion of  powers  between  the  three  estates,  re- 
mained as  much  as  ever ;  but  the  exercise  of  tha 
government  was  suspended,  which  made  it  m 
case  tending  to  dissolution.'* 

The  proper  answer  to  be  given  to  such 
question  is,  "  They  are  not  reaaonably  or 
properly  to  be  put;  and,  if  they  are  pnt^ 
I  can  only  say  that  such  usurpation  of 
power  tends  to  a  dissolution  of  society. 
In  such  a  case  revolution  has  begun, 
and  resistance  is  not  rebellion."  But, 
my  Lords,  wherever  there  is  a  para- 
mount power,  there  is  some  possibility 
of  abuse ;  and  paramount  power  must  be 
lod^d  somewhere.  In  a  pure  despotifln» 
it  is  in  the  Sovereign.  In  a  limited 
monarchvthe  power  is  distributed  through 
various  aepartments  of  the  State ;  but  in» 
each  department  it  is  without  any  control 
of  the  common  process  of  law.  The  con- 
stitution cannot,  by  anticipation,  provide 
a  legal  remedy  for  the  act  of  abuse,  as  it 
supposes  that  power,  which  is  conferred 
for  the  public  good,  will  be  constitutionally 
and  beneficialljr  exercised.  [As  to  the 
order  which  it  is  said  the  House  of  Com- 
mons might  make  to  put  a  man  to  death, 
such  an  order  would  not  be  within  their 
general  jurisdiction.  The  order  now  inr 
question  is  so. 

It  appearing,  therefore,  on  this  record, 
that  the  action  is  brought  for  a  thing 
authorised  by  order  of  the  House  of  Com- 
mons, and  to  reverse  that  order,  the  qnea- 
tion  of  privilege  arises  directly,  and  this 
Court  has  no  jurisdiction.  It  has  only  to 
see  that  the  act  was  ordered  by  the  Honae 
in  exercise  of  the  privilege  which  they 
claim,  and  to  give  judgment  for  the  de* 
fondants. 

n.  The  House  of  Commons  has  passed 
a  resolution  (which  is  pleaded,  and 
admitted  by  the  demurrer) — 

**  That  the  power  of  publishing  such  of  its 
reports,  votes,  and  proce^ings  as  it  shall  deem 
necessary  or  conducive  to  the  public  interests, 
is  an  essential  incident  to  the  constitutional 
functions  of  Parliament,  more  especially  to  the 
Commons'  House  of  Parliament  as  the  repre- 
sentative portion  of  it.(a)] 

I  have  to  contend,  my  Lords,  that  even 
if  this  question  is  supposed  to  arise  inoir 
dentaUy,  vour  Lordships  will  be  bound  by 
that  resolution  so  set  out  and  admitted  on 
the  record.  Now,  if  this  be  the  law,  as 
it  is  declared  by  the  House^f  Commons, 
it  is  quite  clear  that  the  action  cannot  be 
maintained,  because  the  resolution  asserts 


(a)  May  81, 18S7,  Com.  Joum.  99,  ilS. 
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and  adjudges  that  the  power  of  Parlia- 
ment, which  has  been  exercised  in  this 
particalar  instance,  does  belong  to  the 
B[onse  of  Commons,  and  is  essential  to 
the  functions  of  the  House  of  Commons. 
If  the  law  of  Parliament  be  as  declared, 
it  is  quite  clear  that  the  action  cannot  be 
maintained,  because  the  order  by  which 
this  report  was  published  was  made  in 
the  exercise  of  a  legitimate  authority. 
There  is  no  traverse  of  this  allegation ; 
there  is  no  qualification  of  it ;  there  is  no 
replication  alleging  that  the  House  of 
Conunons  haye  eyer  decided  otherwise,  or 
that  the  House  of  Lords  haye  ever  decided 
otherwise.  There  is  neither  traverse  nor 
confession  and  avoidance  ;  but  there  is  a 
simple  demurrer  admitting  this  adjudica- 
tion on  the  part  of  the  House  of  Commons 
respecting  the  law  of  Parliament.  That 
being  so,  it  must  be  taken  for  true  that 
such  an  adjudication  took  place ;  and  there 
having  been  sach  an  adjudication,  unquali- 
fied and  uncontradictea,  I  say  that  if  your 
Lordships  were  vnoidentaXly  to  take  notice 
of  this  question  (I  maintain  that  it  arises 
Erectly,  but  if  it  were  supxx>8ed  to  arise 
incidentally)  your  Lordships,  as  a  court, 
incidentally   naving   ooffnizance  of  this 

Suestion,  would  be  bound  by  the  law  laid 
own  by  the  court  of  original  jurisdiction 
thus  brought  to  your  notice.  Now,  my 
Lords,  it  is  quite  clear  that  such  a  pri- 
Tilege  may  exist.  [The  Court  cannot 
take  upon  themselves  d  ^priori  to  say  that 
no  such  privilege  can  be  eigoyed ;  and,  if 
not,  how  can  they  find  out,  on  the  argu- 
ment of  a  demurrer,  whether  the  House 
of  Commons  has  enjoyed  this  privilege  or 
not  P  Can  the  Court,  on  demurrer,  look 
into  the  journals,  the  debates,  and  the 
votes  to  ascertain  whether,  in  point  of 
&ct,  the  power  has  been  exercised?  If 
judicial  determinations  are  sought  for,  thej 
cannot  inform  the  Court  what  the  privi- 
leges of  Parliament  are,  because  many  of 
the  most  essential  have  never  been  the 
subject  of  judicial  determination. 

The  Court  has  here  a  declaration  of  the 
House  of  Commons,  not  upon  a  matter  of 
general  law,  of  which  the  Court  itself  is  a 
proper  judge,  but  upon  parliamentary 
privilege.  That  declaration  is  evidence 
of  the  law,  which  the  Court  is  boxmd  to 
receive  as  authority.  So  the  resolutions 
of  the  judges  (such  as  occur  frequently  in 
Lord  6ok^9  reports)  are  evidence  of  the 
general  law  or  England;  and  judicial 
notice  is  taken  of  a  custom  of  trade  which 
has  been  found  by  a  special  juiy,or  a  custom 
of  London  certified  by  the  recorder.  The 
abjudication  of  the  House  of  Commons  on 
a  point  of  ^parliamentary  law  ought  not  to 
have  less  weight  than  the  adjudication  of 
an  ecclesiastical  or  admiral^  court  on  a 
question  of  canon  or  maritime  law.    The 


question  of  privilege  comes  before  this 
Court  like  a  question  of  foreign  law ;  and, 
where  it  becomes  necessary  to  decide 
incidentally  a  point  of  foreign  law,  or  law 
belonging  to  another  tribunal,  the  rule 
always  is  to  follow  the  law  of  the  court  of 
original  jurisdiction. 

The  argument  for  the  defendants  is, 
therefore,  greatly  strengthened  by  the  re- 
solution of  May  31st,  1837.  (a)  But.  inde- 
pendently of  that  resolution,  it  would  be 
sufficient  to  show  that  the  act  complained 
of  was  done  by  the  authority  and  order  of 
the  House  of  Commons  in  the  exercise  of 
their  privileges.] 

I  begin  with  authorities  showing  that 
the  law  of  parliamentary  privilege  is  dis- 
tinct and  separate  from  the  common  law  of 
England,  and,  therefore,  is  not  a  law  which 
your  Lordships  are  to  administer.  The 
earliest  authority  I  am  aware  of  upon  this 
point  is  in  the  reign  of  Bvchard  2,  afber 
the  famous  or  infamous  decision />f  !ZVe«i- 
lian  and  Belknap  and  their  companions 
on  parliamentary  privilege.  When  those 
judg[es  came  themselves  to  be  tried  upon 
an  impeachment  a  question  arose  re- 
specting the  mode  of  proceeding,  and  it 
was  objected  that  this  impeachment  against 
them  for  their  misconduct  was  not  accord- 
ing to  the  common  law : — 

*<The  King  commanded  the  Lords  to  examine 
the  artioles  severally,  which  they  did  with  great 
labour  and  diligence  mitil  the  13th  February.' 
DnriDg  the  interval  the  jostices,  Serjeants,  and 
other  sages  of  the  law,  both  of  the  realm  and  of 
the  civil  law,  were  charged  by  the  King  to  give 
their  faithful  advice  to  the  Lords  of  Parliament 
how  they  ought  to  proceed  in  the  said  appeal. 
Who  answered,  *  that  they  well  understood  the 
tenor  of  the  said  appeal ;  and  aflBrmed,  that  it 
was  not  made  nor  brought  according  as  the  one 
law  or  other  required.*  Upon  which,  the  said 
Lords  of  Parliament  having  taken  deliberation 
and  advice,  it  was  by  the  assent  of  the  King, 
with  their  common  accord  declared,  *  that  in  so 
high  a  crime  as  is  laid  in  this  appeal,  and  which 
touches  the  person  of  the  King,  and  the  estates 
of  this  realm,  and  is  perpetrated  by  persons 
who  are  peers  thereof,  together  with  others, 
the  cause  cannot  be  tried  elsewhere  but  in  Par- 
liament, nor  by  any  other  law  or  court  except 
that  of  Parliament." 

The  articles  were  allowed  to  be  contrary 
to  the  common  law,  but  still  the  proceed- 
ing was  to  be  by  the  law  of  Parliament. 

'*  And  that  it  belongs  to  the  Lords  of  Parlia- 
men  and  to  their  free  choice  and  liberty,  by 
ancient  custom  of  Parliament,  to  be  judges  in 
such  cases,  and  to  judge  of  them  by  the  assent 
oftheKing."(&) 

Thus,  in  the  earliest  instance  to  be 
found  on  our  records  you  have  both  pro- 

(a)  See  above,  p.  784. 
(6)  1  ParL  Hist.  207,  208. 


787] 


StockdcUe  agairtst  HaiMard,  18S7-184<0. 


[788 


positions  established,  that  the  law  of  Par- 
liament is  a  pecnliar  law,  and  that  it  be- 
longs to  the  Mouses  of  Parliament  alone  to 
administer  it.  My  Lords,  there  is  a  legis- 
lative declaration  of  the  same  doctrine  by 
King,  Lords,  and  Commons.  I  will  show 
in  an  Act  of  Parliament  in  the  same  reign, 
in  the  llth  of  Bichard  2,(a)  a  statutable 
allowance  of  this  yery  doctrine ;  the  Act  is 
not  printed  with  the  statutes,  but  it  is 
clearly  an  Act  of  Parliament,  as  your 
Lordships  will  see  at  a  glance — 

''In  this  Parliament,  all  the  Lords,  as  well 
spuitaal  as  temporal  then  present  claimed,  as 
their  liberty  and  franchise,  that  the  great  matters 
moved  in  this  Parliament,  or  to  be  moved  in 
other  Parliaments  in  time  to  come  touching 
peers  of  the  land  should  be  agitated  (demesnez), 
judged,  and  discossed  by  the  course  of  Parlia- 
ment, and  not  by  the  civil  nor  by  the  common 
law  of  the  land  used  in  other  lower  courts  iplus 
has  cowries)  of  the  kingdom;  which  claim, 
liberty,  and  franchise  the  King  readily  ibenigne- 
ment)  allowed  and  granted  {ottroia)  to  them  in 
full  Parliament.*' — Le  Boi  le  voet. 

[This  is  confined  in  terms  to  the  House 
of  Lords ;  but  has  always  been  considered 
as  extending  to  matters  transacted  in  or 
by  authority  of  either  House. 

I  shall  next  show  your  Lordships  that 
invariably  the  judges  have  refused,  even 
when  consulted  by  the  House  or  Lords  or 
when  questions  of  privilege  have  occurred 
.  in  their  own  courts,  to  decide  upon  such 
questions.  The  first  instance  that  I  have 
met  with  upon  the  subject  is  one  which 
occurred  in  the  27th  of  Henry  4,  of  which 
an  account  is  to  be  found  in  Lord  Coke*8 
Reports,  (h)    Lord  Coke  says  :— 

"Note,  the  privilege,  order,  or  custom  of  Par- 
liament, either  of  the  Upper  House  or  of  the 
House  of  Commons,  belongs  to  the  determina- 
tion or  decision  only  of  the  Court  of  Parlia- 
ment." 

And  he  then  states  the  case  of  the  Earls 
of  Anmdel  and  Devonshire  (27  Hen,  6.), 
which  was  a  controversy  between  them  in 
the  House  of  Lords  "for  their  seats, 
places,  and  pre-eminences  of  the  same." 
The  King  referred  it  to  the  judges  to 
examine  ttie  title ;  and  they  reported — 
"  that  this  matter  (viz.,  of  honour  and  prece- 
dency between  the  two  Earls,  Lords  of  Parlia- 
ment) was  a  matter  of  Parliament,  and  belongs 
to  the  King's  Highness,  and  the  Lords  spiritoal 
and  temporal  in  Parliament,  by  them  to  be  de- 
cided and  determined.'' 

Upon  which  Sir  Bohert  -AthpM  observes, 
in  ms  argument  for  Sir  W,  WuUaTns  (c)  :— 

**  One  would  think  this  were  a  strange  answer 
of  the  judges,  to  deny  their  advice.      Were 

(a)  Rot.  Pari.  8,  244.    Cited  in  Btirdett  v. 
Abbot,  14  East,  83. 
(6)  18  Rep.  63. 
(c)  18  St.  Tr.  1487.    See  below,  885. 


they  not  assistants  to  the  Lords  in  matters  of 
law  ?  The  true  reason  of  their  declining  to 
give  their  advice  is,  it  was  a  case  above  them, 
and  not  to  be  determined  by  the  ordinaiy  roles 
of  law,  and  Uierefore  out  of  their  element, 
'  QusB  supra  nos,  nihil  ad  nos.'  Therefore 
their  answer  was,  That  it  was  a  matter  of  Par- 
liament, and  belonged  to  the  King  and  Lords, 
but  not  to  the  judges." 

Another  instance  '  is  found  in  Hiorp^g 
case,  (a)  which  my  learned  friends  say  I 
am  not  to  rely  upon ;  for  what  reason 
I  know  not.  The  House  of  Commons 
(in  31  &  32'  Hen,  6.,  1454)  represented 
to  the  Sang  and  Lords  in  Parliament, 
that  Thomas  Thorp,  their  speaker,  was 
imprisoned,  and  they  prayed  his  dis- 
charge according  to  the  privileges  of  the 
House.  Bicha/rd,  Duke  of  York,  informed 
the  House  tiiat  Thorp  was  taken  in  exe- 
cution at  his  suit,  in  an  action  of  trespass, 
and  prayed  that  he  might  not  be  dis- 
charged.   The  Lords — 

"opened  and  declared  to  the  justices  the  pre- 
mises, and  asked  of  them  whether  the  said 
Thomas  ou^ht  to  be  delivered  from  prison  by 
force  and  virtue  of  the  privilege  of  Parliament 
or  no." 

The  judges,  after  deliberation,  answered 
and  said — 

"  that  they  ought  not  to  answer  to  this  ques- 
tion, for  it  hath  not  been  used  aforetime,  that 
the  justices  should  in  anywise  determine  the 
privilege  of  this  High  Court  of  Parliament ;  for 
it  is  so  high  and  so  mighty  in  its  nature  that  it 
may  make  laws,  and  that  that  is  law  it  may 
make  no  law ;  and  the  determination  and  know- 
ledge of  that  privilege  belongeth  to  the  Lords  of 
the  Parliament  and  not  to  the  justices." 

It  may  bo  contended  that  the  judges 
merely  refused  to  adjudicate;  but  they 
were  not  asked  to  decide;  they  were 
merely  requested  to  give  an  opinion,  and 
declined  doing  so,  as  the  judges  have  in 
later  times  on  questions  of  equiirjr.  This 
was  the  interpretation  given  to  their  con- 
duct by  Lord  EU&nJborough  in  Burdeti  v. 
Ahhot.(b)    His  Lordship  says  that — 

'<  the  question  was  not  addressed  to  them  as  to 
persons  who  were  to  determine  or  adjudge  upon 
it,  but  as  advisers  to  the  Lords  on  the  law. 
They  say  in  effect,  it  is  not  a  proper  subject  for 
us  to  enter  into ;  it  properly  belongs  to  your- 
selves ;  and  therefore  it  is  not  for  us  to  advise 
you  upon  it." 

In  the  case  of  Oeorge  Ferrer6,{c)  which 
occurred  in  1542,  the  King  (Henry  8),  in 


(a)  18  Bep.  68.  More  folly  in  1  Hats.  Pr. 
28,  from  Hot.  Pari.  5,  839,  and  in  Bohun's  Par- 
liamentary Debates,  276,  277.  See  as  to  this 
ease,  Stubbs'  Constitutional  History,  8, 491. 

(6)  14  East,  29. 

(c)  1  Hats.  Fr.  66,  87,  citing  Holinahfld's 
Chronicle,  edn.  1587,  vol.  8,  foL  985. 


789] 


StockdaU  against  Hansard,  1837-1840. 


[790 


the  presence  of  the  Lord  Chancellor  and 
judges,  the  Speaker,  "and  other  the 
grayest  persons  of  the  nether  House/* 
thus  recognised  the  superiority  of  the  law 
of  Farliiunent  oyer  that  of  the  oUier 
courts. 

**  And  further  we  be  informed  by  oar  jadges, 
that  we  at  no  time  stand  so  highly  in  oar  estate 
royal,  as  in  the  time  of  Parliament ;  wherein  we 
as  head,  and  you  as  members,  are  conjoined  and 
knit  together  into  one  body  politic,  so  as  what- 
floerer  offence  or  injury  (during  that  time)  is 
offered  to  the  meanest  member  of  the  House,  is 
to  be  judged  as  done  against  our  person  and  the 
whole  court  of  Parliament ;  which  prerogative 
of  the  Court  is  so  great  (as  our  learned  council 
infonneth  us)  as  all  acts  and  processes  coming 
out  of  any  other  inferior  courts  must  for  the 
time  cease  and  give  place  to  the  highest"  (a) 

The  judges  concurred  in  this  declaration, 
and  your  Lordships  have  therefore  a 
declaration  by  the  King,  with  the  con» 
currence  of  the  judges  that  what  was  done 
by  either  branch  of  the  Parliament  is  to 
be  considered  as  done  by  the  whole,  and 
tiiat  all  other  courts  are  subordinate  to 
Parlianaient,  and  are  to  yield  obedience  to 
the  law  of  Parliament  as  the  superior 
court  shall  expound. 

"Sir  Edward  Montagu,  then  Lord  Chief 
Jnstice,  very  gravely  declared  his  opinion,  con- 
firming by  divers  reasons  all  that  the  King  had 
said,  which  was  assented  unto  by  all  the  residue, 
none  speaking  to  the  contrary." 

There  are  yarious  other  authorities  to 
the  same  effect.  Lord  Coke  in  Fourth 
Institute,  15,  writes  thus : — 

**  And  as  every  court  of  justice  hath  laws  and 
customs  for  its  direction,  some  by  the  common 
law,  some  by  the  civil  and  canon  law,  some 
by  peculiar  laws  and  customs,  &c.  So  the 
High  Court  of  Parliament  suia  propriis  legi^ 
bua  et  consuetudinibus  subsittit.  It  is  lex(fi)  et 
amsuetudo  parliamenti,  that  all  weighty  matters 
in  any  Parliament  moved  concerning  the  peers 
of  the  realm,  or  commons  in  Parliament 
assembled,  ought  to  be  determined,  adjudged, 
and  discussed  hy  the  course  of  the  Parliament, 
and  not  by  the  civil  law,  nor  yet  by  the  com- 
mon laws  of  this  realm  used  in  more  inferior 
courts ;  which  was  so  declared  to  be  secundum 
legem  et  consuetudinem  parliamenti,  concerning 
the  peers  of  the  realm,  by  the  King  and  all  the 
Isolds  spiritual  and  temporal ;  and  the  like  pari 
ratione  is  for  the  Commons  for  anything  moved 
or  done  in  the  House  of  Commons:  and  the 
rather,  for  that  by  another  law  and  custom  of 
Parliament,  the  King  cannot  take  notice  of 
anything  said  or  done  in  the  House  of  Com- 


(a)  1  Hats.  Pr.  57. 

(6)  Opposite  these  words  in  the  margin  is 
**  Lex  et  consuetude  parliamenti.  Ista  lex  ab 
onunbos  est  qusrenda,  a  multis  ignorata,  a 
paoeis  cognita."    The  same  words  are  is"  Co. 


mons,  but  by  the  report  of  the  House  of  Com- 
mons :  and  every  member  of  the  Parliament 
hath  a  judicial  place,  and  can  be  no  witness. 
And  this  is  the  reason  that  judges  ought  not  to 
give  any  opinion  of  a  matter  of  Parliament, 
because  it  is  not  to  be  decided  by  the  common 
laws,  but  secundum  legem  et  consuetudinem 
parliamenti :  and  so  the  judges  in  divers  Parlia- 
meats  have  confessed.  And  some  hold,  that 
every  offence  committed  in  anpr  court  punishable 
by  that  court,  must  be  punished  (proceeding 
criminally)  in  the  same  court,  or  in  some 
higher,  and  not  in  any  inferior  court,  and  the 
Court  of  Parliament  hath  no  higher." 

Lord  GoJce  therefore  regards  the  House 
of  Commons  as  a  branch  of  the  Court  of 
Parliament,  and  considers  that  this  Court 
has  exclusive  and  peculiar  jurisdiction 
for  the  administration  of  that  branch  of 
the  law. 

In  2  Hawk.  P.C.  c.  16,  s.  73,(a)  it  is 
said : — 

"  There  can  be  no  doubt  but  that  the  highest 
regard  is  to  be  paid  to  ail  the  proceedings  of 
either  of  those  Houses  "  (of  Parliament),  **  and 
that  wherever  the  contrary  does  not  plainly  and 
expressly  appear,  it  shall  be  presumed  that  they 
act  within  their  jurisiction,  and  agreeably  to  the 
usages  of  Parliament,  and  the  rules  of  law  and 
justice." 

Sir  William  BloA^Jcstone,  in  1  Comm,  164, 
after  stating  the  objection  made  by  the 
judges  when  called  upon  to  answer  in 
Thorp's  case,  (6)  says : — 

"Privilege  of  Parliament  was  principally 
I  established,  in  order  to  protect  its  members  not 
only  from  being  molested  by  their  fellow  sub- 
jects, but  also  more  especially  from  being 
oppressed  by  the  power  of  the  Crown.  If, 
j  therefore,  all  the  privileges  of  Parliament  were 
set  down  and  ascertained,  and  no  privilege  to 
be  allowed  but  what  was  so  defined  and  deter- 
mined, it  were  easy  for  the  executive  power  to 
devise  some  new  case,  not  within  the  line  of 
privilege,  and  under  pretence  thereof  to  harass 
any  rdnictory  member  and  violate  the  freedom 
of  Parliament.  The  dignity  and  independence 
of  the  two  Houses  are  therefore  in  great 
measure  preserved  by  keeping  their  privileges 
indefinite." 

The  dicta  of  judges  on  this  subject 
concur  with  the  opinions  of  text  writers. 
Be  Qrey,  C.J.,  says,  in  Brass  Crosby's 
case : — 

"This  Court  cannot  take  cognizance  of  a 
conuttitment  by  the  House  of  Commons,  because 
it  cannot  judge  by  the  same  law ;  for  the  law 
by  which  ihe  Commons  judge  of  their  privileges 
is  unknown  to  ns."(c)  "  The  counsel  at  the 
bar  have  not  cited  one  case  where  any  court  of 
this  Hall  ever  determined  a  matter  of  privilege 

(a)  Vol.  8,  p.  219,  Leach's  ed.  1795. 
(6)  Bot  Pari.  5,  389;  1  Hats.  Pr.  28;  S.C. 
18  Bep.  68. 
(c)  8  WilB.  199;  S.C.  19  St.  Tr.  1148. 
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which  did  not  oome  incidentallj  before  them." (a) 
"  Courts  of  juatice  have  no  cogniiance  of  the 
acts  of  the  Houses  of  Parliament,  because  they 
belong  {id  aliud  txamen*\h) 

I  wonld  wish  to  draw  yonr  Lordship's 
notice  to  this  dictum  as  extremely  impor- 
tant with  reference  to  acts  of  either  House  of 
Parliament.  Lord  Chief  Justice  Be  Ormf 
seems  to  think  that  cjuestions  of  privi- 
leffes  incidentally  arising  might  be  con- 
sidered by  a  court  of  Common  law ;  bat 
with  regard  to  acts  of  either  House,  he 
says : — 

"  Courts  of  justice  hare  no  oognizance  of  the 
acts  of  the  Houses  of  Parliament,  because  they 
belong  €ui  aliud  examen." 

Now,  this  action  is  brought  for  an 
act  of  one  of  the  Houses  of  Parlia- 
ment ;  therefore  it  is  not  per  legem  hujtuce 
loci  that  it  is  to  be  determined.  And 
Blachstone,  J.,  there, (c)  referring  to  Begina 
V.  Paty,(d)  where  HoU,  C.  J.,  differed  from 
the  rest  of  the  judges,  says :  — 

'*  We  must  be  goyerned  by  the  eleven,  and 
not  by  the  single  one." 

In  Eegina  v.  Faty,  Powys,  J.,  said  :— 

*'The  House  of  Commons  is  a  great  court, 
and  all  things  done  by  them  are  to  be  intended 
to  have  been  rite  actaJ\e) 

And  in  another  place  (/)  he  says  : — 

**  The  House  of  Commons  are  a  great  branch 
of  the  constitution,  and  are  chose  by  ourselves, 
and  are  our  trustees ;  and  it  cannot  be  supposed, 
nor  ought  to  be  presumed,  that  they  will  exceed 
their  bounds,  or  do  anything  amiss." 

And,  he  said,(^) — 
"  the  reason  why  there  were  no  precedents  of 
that  kind "  (of  inquiry  by  this  Court  into  the 
proceedings  of  the  House)  was  very  obvious, 
viz., "  that  it  would  be  unreasonable  to  put  the 
judges  upon  determming  the  privileges  of  the 
House  of  Commons,  of  which  privile^  they 
have  no  account,  nor  any  footsteps  m  their 
books  :  that  the  House  of  Commons  have  the 
records  of  them,  and,  as  occasion  requires,  search 
them  to  find  them  :  that  the  judges  cannot 
resort  to  those  records,  and,  therefore,  it  is 
indeed  impossible  for  them  to  judge  matters  of 
privilege." 

And  PotoeM,  J.,  said  Qi)  :— 

«  The  Commons  have  also  a  power  of  judica- 
ture ;  and  so  is  4  Inst.  23. ;  but  that  is  not  by 
the  common  law,  but  by  the  law  of  Parliament, 

(a)  3  Wils.  202  j  19  St  Tr.  1160. 

(6)  3     „      203;  19  St.  Tr.  1152. 

(c)  8      „      205  ;  8  St.  Tr.  46. 

(rf)  2  Ld.  Baym.  1105. 

(tf)  2Ld,Baym.  1108. 

(/)  P.  1109. 

(a)  P.  1110. 

(A)  2Ld.  Baym.  1110. 


to  determine  their  own  privilcf^."  He  said, 
"  this  Court  mijjrht  judge  of  privilege,  bat  not 
contrary  to  the  judgment  of  the  House  of  Coon 
mons."  **  The  Court  of  Parliament,"  he  8aid,(a> 
**  was  a  superior  Court  to  this  Court ;  and 
though  the  King's  Bench  have  a  power  to  pre- 
vent excesses  of  jurisdiction  in  eourts,  yet  they 
cannot  prevent  such  excesses  in  Pariiament. 
because  that  is  a  superior  Court  to  them,  and 
a  prohibition  was  never  moved  ton  to  the  Par- 
liament" 

Lord  Catnden,  in  Entick  7.  Oarrington,(jb) 
after  stating  that  the  only  instance  of  m 
power  to  commit  without  a  power  to  exa- 
mine ujwn  oath  is  in  the  practice  of  the 
House  of  Commons,  says  :— 

**  But  this  instance  is  no  precedent  for  other 
cases.  The  rights  of  that  assembly  are  original 
and  self -created ;  they  are  panunount  to  oar 
jurisdiction,  and  above  the  reach  of  injunction, 
prohibition,  or  error." 

In  Com.  Dig.  Parliament  (G.  1.),  it  » 
laid  down,  that — 

"  the  Parliament  tuts  propriit  legihus  et  eon- 
suetudinibus  subtistit." 

And  that — 

"all  matters  moved,  concerning  the  peers  or 
commons  in  Parliament,  ought  to  be  determined 
aooording  to  the  usage  and  customs  of  Par- 
liament, and  not  by  the  law  of  any  inferior 
court" 

And  the  same  doctrine  is  laid  down  in 
other  abridgments  of  the  law. 

The  principles  thus  recognised  by  judges 
and  writers  on  the  law  have  been  acted 
upon  in  many  cases.  And  first,  those 
instances  may  be  mentioned  in  which 
writs  of  hahecu  corptu  haye  been  sued  out 
upon  commitments  by  the  Houses  of  Par- 
liament In  connexion  with  this  class  of 
cases,  that  of  Sir  Thomas  Bamd  and 
others,(c)  3  Car.  1.  (1627),  should  be  no- 
ticed. To  writs  of  haheoB  corpus  sued  out 
by  them,  returns  were  made,  stating  that 
they  were  committed  by  warrant  of  the 
Friyy  Council;  and  the  Court  of  King's 
Bench  held  that — 

"  if  a  man  be  committed  by  the  commandment 
of  the  King,  he  is  not  to  be  delivered  by  a 
habeas  carpus  in  this  Court,  for  we  know  not 
the  cause  of  the  oommitment."(d) 

And  Hyde,  C.  J.,  said(e) : — 

"  Mr.  Attorney  hath  told  you  that  the  King 
hath  done  it,  and  we  trust  him  in  ffreat  matters, 
and  he  is  bound  by  law,  and  he  bids  us  proceed 
by  law,  as  we  are  sworn  to  do,  and  so  is  the 
King ;  and  we  make  no  doubt  but  the  King, 


(a)  P.  nil. 

(6)  19  St  Tr.  1047. 

(c)  aStTr.  1. 

(d)  P.  58. 
(«)  P.  59. 
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if  jwk  seek  to  him,  he  knowing  the  canse 
why  yon  are  imprisoned,  he  will  hare  mercy ; 
bat  we  leare  that.  If  in  justice  we  onght  to 
deliTer  yon,  we  wonld  do  it ;  bnt  npon  these 
groonds,  and  these  records,  and  the  preeedenU 
and  resolutions,  we  cannot  deliyer  yon,  but  yon 
most  be  remanded." 

This  decision  was  strongly  cenanred  in 
the  House  of  Commons  in  the  ensuing 
Parliament ;  and  an  article  (s.  2)  was  in- 
serted in  the  Petition  of  Bight  (1628), 
which  is  a  declaratory  Act,  to  prevent 
snch  imprisonment  and  detention  in  fntnre. 
Bnt,  although  this  exercise  of  power  by 
the  Crown  was  so  called  in  question  and 
restrained,  the  rule  has  remained  unal* 
lered  that  the  Houses  of  Parliament  may 
by  their  own  authority  commit,  and  thai 
«uch  commitments  are  not  questionable  by 
the  courts  of  law.] 

The  cases  to  which  I  am  now  to  draw 
your  attention  are,  where  commitments 
by  either  House  of  Parliament  have  been 
recognised,  and  where  the  judges  said 
they  oould  not  inquire  into  the  merits  of 
such  commitments.  There  are  two  oases  of 
this  nature :  the  earliest  to  be  found  upon 
which  no  great  reliance  can  be  placed,  as 
they  occurred  during  the  time  of  the 
Bepublic,  but  worth  introdncing,  because 
it  IB  well  known  that  OromweU  was  eager 
to  have  justice  purely  and  properly  ad- 
ministered. As  far  as  was  consistent  with 
his  own  authoritv,  he  was  desirous  that 
the  law  should  haye  its  regular  course, 
and  he  prevailed  upon  several  upright  and 
earnest  judges  to  act  as  his  judges,  (a) 

Lord  Denmah,  C.J.  :  I  do  not  know 
that  you  can  state  that  Crofnwell  was  so 
very  eager  for  the  pure  administration  of 
justice ;  he  is  known  to  have  established 
Courts  of  High  Commission ;  and  the 
couplet  you  alluded  to  yesterday,  and 
which  you  supposed  to  have  proceeded 
firom  Chief  Justice  KeVyng,  was  uttered 
by  OromweU.  It  is  stated  by  Chvrendon, 
in  •'  The  History  of  the  Eebellion,"  that 
he  was  constantly  interfering(6) ;  and  when 
the  judges  made  allusion  to  the  Great 
Charter,  he  gave  that  answer  which  you 
thought  proper  to  apply  to  a  Chief  Justice 
of  this  Court. 

The  Attarmy  General :  My  Lord,  I  be- 
lieve it  will  be  found  that,  whoever  might 
be  the  original  author  of  the  rhyme  on 
Magna  Charta,  it  was  adopted  by  Kelyng, 
though  a  Chief  Justice  of  this  Court,  and 
repeated  by  him  from  the  Bench.  What 
I  said  with  reference  to  Cromwell  was  this, 
that  as  far  as  was  consistent  with  his  own 
he  manifested  an  anxiety  for  a 


pure  administration  of  justice;  but  his 
own  power  sometimes  required  he  should 
establish  these  Courts  of  High  Commis- 
sion. Nevertheless,  I  think  all  historians 
are  agreed  that  he  was  desirous  that  the 
law  should  be  impartially  administered, 
and  fbr  that  purpose  he  employed,  and 
was  able  to  ootam,  the  services  of  Sir 
Matthew  Hale,  Chief  Justice  BoUe,  and 
other  most  learned  and  virtuous  men. 

£Two  cases  of  haheae  corpus  on  commit- 
ments by  the  House  of  Commons  oc- 
curred in  the  time  of  the  Commonwealth. 
Captain  8treater{a)  was  committed  by 
the  Speaker's  warrant,  until  he  should 
be  delivered  by  order  of  Parliament. 
On  return  to  a  haheaa  corpue,  and  argu- 
ment thereon,  the  Court  of  King's  Bench 
ordered  him  to  be  remanded ;  and  it  was 
said(6)  (apparently  by  EoUe,  C.J.) : — 

"Mr.  Streater,  one  most  be  above  another, 
and  the  iitferior  must  submit  to  the  superior ; 
and  in  all  justice,  an  inferior  court  cannot 
control  what  the  Parliament  does.  If  the  Par- 
liament should  do  one  thing  and  we  do  the 
contrary  here,  things  would  run  round.  We 
must  submit  to  the  legislative  power  ;  for  if  we 
should  free  you  and  they  commit  you  again, 
why,  here  would  be  no  end ;  and  there  must  be 
an  end  in  all  things." 

And,  as  to  the  objection  that  no  cause 
was  expressed  by  the  return,  the  &ame 
judge  said  :— 

**  It  is  true,  here  there  is  not.  We  are  judge) 
of  the  law,  and  we  may  call  inferior  coarts  to 
an  account  why  they  do  imprison  this  or  that 
man  against  the  known  laws  of  the  land  ;  and 
they  must  show  cause  to  any  man.  In  this 
case,  if  the  cause  should  come  before  us,  we 
cannot  examine  it,  whether  it  be  true  or  unjust : 
they  have  the  legislative  power. "(c) . 

After  the  dissolution  of  the  Parliament, 
another  "haJbeae  corpus  was  sued  out,  and 
the  prisoner  admitted  to  bail.((Q 


power. 


(a)  See  5  St.  Tr.  985;  the  Interregnum, 
1648-60,  p.  172,  by  Inderwick. 

(6)  Clarendon  Hist.  Reb.,  xv.,  150.  Camp, 
bell's  Lives  of  the  Chief  Justices,  1,  482. 


(a)  Case  of  Captain  Streater,  5  St.  Tr.  866. 

(6)  Page  386. 

(c)  ''The  legislative  power  appears  to  have 
been  mainly  relied  upon  by  the  Court  in  this 
argument.  Nicholeu,  J.,  said  :  **  You  did  dis- 
tinguish between  an  order  and  an  Act  of  Par- 
liament. Why  their  power  is  a  law,  and  we 
cannot  dispute  any  such  thing,"  p.  887.  And 
the  judge  cited  in  the  text  said  :  "  The  second 
thing  that  hath  been  objected  against  the  return 
was  by  Mr.  Freeman.  He  says,  the  Parliament 
hath  not  power  to  alter  the  laws.  Why,  they 
have  the  leffislative  power,  and  may  alter  and 
order  in  such  sort  as  they  please,"  p.  386.  And, 
on  the  prisoner's  citing  the  case  of  Darnel 
and  others  (3  St.  Tr.  1),  the  same  judge  said : 
"  The  King  was  plaintiff  against  them,  and  he 
was  but  a  feoffee  in  trust ;  the  Parliament  is 
plaintiff  against  yon,  and  they  are  a  legislative 
power,"  p.  888.— (Note  in  9  A.  &  B.  58). 

((/)  The   Protector   and    Captain    Streater, 
Style,  415 ;  cited»  5  St.  Tr.  405. 
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In  Sir  Bobert  Pye*8  caso,  cited  in  5 
St.  Tr.,(a)  from  Imdlow'B  iiexnoirs,  it  is 
mentioned,  as  a  proof  of  the  low  state  to 
which  the  Parliament  had  fallen  before 
the  Beetoration,  that  when  Sir  Eohert 
Pye,  who  had  been  committed  by  their 
order,  was  bronght  before  the  Conrt  of 
£[ing's  Bench  on  hdbeca  corpus,  and  Judge 
Newdigate  asked  the  counsel  for  the  Com- 
monwealth why  it  should  not  be  granted, 
they  answered  that  they  had  nothing  to 
say  against  it:  whereupon  the  judge, 
''ashs^ed  to  see  them  so  unfaithful  to 
their  trust,"  replied,  that — 

*'Sir  Robert  Pje  being  committed  by  an 
order  of  the  Parliament,  an  inferior  coart  could 
not  discharge  him." 

In  more  settled  times,  after  the  Bestora- 
tion,  Lord  Sh^fteahwryQ))  was  committed 
to  the  Tower  by  the  House  of  Lords,  on 
a  warrant  specifying  no  cause  but  "  high 
contempts  committed  against  this  House." 
On  argument  upon  return  to  a  haheaa 
corpus,  he  was  remanded,  and  Sir  Thomas 
Jones,  J.,  after  allowing  that  such  a  com- 
mitment by  an  ordinary  court  of  justice 
would  haye  been  bad,  Bald(c) : — 

<<Bat  the  cause  is  different  ivhen  it  comes 
before  this  High  Court.  The  course  of  all  courts 
ought  to  be  considered,  for  that  is  the  law  of  the 
Court — Lane*s  case,  2  Best— and  it  has  not 
been  affirmed  that  the  usage  of  the  House  of 
Lords  has  used  to  express  the  matter  more 
.particularly  on  commitments  for  contempts,  and, 
therefore,  I  shall  take  it  to  be  according  to  the 
course  of  Parliament.  4  Inst.  50.  It  is  said 
that  the  judges  are  assistants  to  the  Lords,  to 
inform  them  of  common  law ;  but  they  ought 
not  to  judge  of  any  law,  custom,  or  usage  of 
Parliament." 

And  Bavnsford,  C.J.,  said : — 

*<  This  Conrt  has  no  jurisdiction  of  the  cause, 
and  therefore  the  form  of  the  return  is  not  con- 
siderable." 

The  next  case  is  Begi/na  v.  Paty,  re- 
ported in  liord  Baymond.{d)  The  original 
judgment  of  JJoZi,  C.J.,  in  that  case  has 
lately  been  published  from  a  manuscript 
copy(e) ;  but,  though  ayaluable  document, 
it  does  not  materially  yary  from  the  re- 
ports before  published.  That  case,  no 
doubt,  is  an  extreme  one,  and  tries  the 


(a)  6  St.  Tr.  948  ;  Ludlow's  Memoirs,  2,  842, 
ed.  1698.    See  2  Sid.  179. 

(6)  6  St.  Tr.  1269  ;  S.C.  1  Mod.  144  ;  8  Keb. 
792;  1  Preem.  458. 

(c)  6  St.  Tr.  1296. 

(d)  2  Ld.  Baym.  1105 ;  S.C.  14  St.  Tr.  849. 

(e)  "The  judgments  delivered  by  the  Lord 
Chief  Justice  Holt  in  the  case  of  Athbyr,  White 
and  others,  and  in  the  case  of  John  Paiy  and 
others.  Printed  from  original  MSS.  With  an 
introduction."  London,  1887.  See  Amonld's 
Life  of  Denman,  2,  61. 


principle  upon  which  snch  deciaionfl  bAve 
gone.  PaJty  had  been  committed  by  Uie 
Speaker's  warrant  for  haying  (contrary  to 
the  declaration,  and  in  contempt,  of  the 
House  of  Commons)  brought  an  action 
against  the  late  constables  of  AyleA%ury 
for  disallowing  his  yote  in  the  election  cw 
members  to  rarliament.  If  there  was 
any  case  in  which  a  court  of  law  might 
justifiably  haye  inquired  into  a  commit- 
ment by  the  House  of  Commons,  it  wonld 
haye  been  this,  since  an  action  brought 
under  the  same  circumstances  had  been 
held  maintainable  by  the  House  of  Lords 
in  Ashhy  y.  WhUe,(c^  But  eleyen  of  the 
twelye  judges  agreed  that  the  Court  of 
Queen's  Bench  ^d  no  jurisdiction  in  the 
case  of  a  parliamentary  commitment,  and 
could  not  discharge  the  prisoners.  Gould, 
J.,  said(ft) : — 

"  If  this  had  been  a  return  of 'a  commitment 
by  an  inferior  court,  it  had  been  naught,  be- 
cause it  did  not  set  out  a  sufficient  cause  or 
commitment ;  but  this  return  being  of  a  com- 
mitment by  the  House  of  Commons,  which  is 
superior  to  this  Court,  it  is  not  reversible  for 
form.  And  that  answers  the  objections  to  the 
form  of  the  commitment.  We  cannot  judge  of 
the  privileges  of  the  House  of  Commons,  bat 
they  are  to  debate  them  among  themselves, 
tie  said,  it  was  objected,  that  by  Magna  Charta, 
c.  29,  no  man  oo^t  to  be  taken  or  imprisoned 
but  by  the  law  of  the  land ;  but  that  the  answer 
to  this  was,  that  there  were  several  laws  in  this 
kingdom,  amon^  which  was  the  lex  parlkamtnH  ; 
which  law,  as  it  is  said  in  the  4  List.  15,  <  a6 
omnibus  est  quarenda,  a  multis  ignoraia,  a 
paucis  cognita ; '  and  that  it  was  uncertain  tiiat 
those  words  in  the  statute  of  Magna  Charta 
were  to  be  restrained  to  the  common  law.  He 
said  the  Parliament  had  laws  and  customs 
peculiar  to  itself,  and  that  this  was  declared  to 
be  secundum  legem  parliamenti ;  and  that  the 
judges  ought  not  to  give  any  answers  to  ques- 
tions proposed  to  them  about  matters  of  pri- 
vilege, because  the  privileges  of  Parliament  are 
not  to  be  determmed  by  the  common  law." 

He  then  commented  on  the  cases  of 
Lord  8hafteshwry{c)  and  Sir  John  EUiot,{d) 
and  concluded — 
"  that  no  habeas  corpus  would  lie." 

Powys,  J.  (whose  jud^ent  has  beeu 
partly  cited  already(e) )  said(/) : — 

"  Shall  the  Commons  hinder  a  man  from  pro- 
ceeding at  law?  Now,  in  general  spealoQg, 
that  is  the  only  use  of  privilege ;  and  the  mean- 
ing of  privilege  is,  that  it  is  a  privilege  against 
the  course  of  law ;  such  in  the  privilege  of  mem- 
bers against  suits  at  law  to  be  brought  against 
ihem.'^ 


(a)  2  Ld.  Baym.  9S8  ;  S.C.  14  St.  Tr.  695. 

(6)  2Ld.  Baym.  1106. 

(c)  6  St.  Tr.  1269 ;  S.C.  1  Mod.  144. 

(cO  8  St.  Tr.  298. 

(e)  See  above,  p.  791. 

'")  2Ld«Baym.  1108. 
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And  PaweU,  J.  (whose  jadgment  also 
has  been  before  cited  (a) )  said  (6)  that — 
M  this  Court  might  jndge  of  priYilege,  hot  not 
contrary  to  the  jadgment  of  the  House  of 
Commons/'  "  If  they  "  (the  Court  of  Queen's 
Bench)  ''should  discharge  these  persons  that 
are  committed  by  the  House  of  Commons  for  a 
breach  of  priyilege,  this  would  be  to  take  upon 
themseWes  directly  to  jndge  of  the  privileges  of 
Parliament.  This  want  of  jurisdiction  in  the 
Court  cures  all  the  faults  in  the  commitment/' 

Lord  HoU  differed  from  the  rest  of  the 
jadges.  There  is  no  jndge  who  ever  sat 
npon  the  English  Bench  to  whom  greater 
respect  is  due ;  there  was  neyer,  I  belieye,  a 
more  learned  or  upright  jndge :  but  he  was 
one  against  eleyen ;  his  opinion  has  been 
constantly  oyer-rnled  from  the  time  that 
he  gaye  it,  and  I  mast  say  that,  on  reading 
his  jadgment,  which  I  naye  done  again, 
and  again  with  great  attention,  I  cannot 
find  that  he  lays  down  any  principle  npon 
which  his  opinion  can  be  sappjorted.  He 
tries  to  distm^ish,  bat  in  yain,  between 
that  case  and  the  case  of  Lord  Shafteshwry, 
which  he  would  not  oyer-rale.  The  reason 
he  assigns  is  this : — 

"If  the  Totes  of  both  Houses  could  not  make 
a  law,  hy  parity  of  reason  they  could  not  declare 
law.'XO 

Bat  this  is  an  incorrect  condosion,  for 
eyery  court  which  administers  law  may 
declare,  though  it  cannot  make,  the  law. 
A  record  of  this  case  was  made^  ap  on 
matare  deliberation  had  by  the  mdces; 
and  the  reason  there  stated  for  the  aeci« 
sionis — 

**  quod  cognitio  caussB  'captionis  et  detentionis 
prsdicti  JohannU  Paiy  non  pertinet  ad  curiam 
diets  dominn  reginee  coram  ips4  regin&." 

LiilZaflMmeZer  Jftfrra^scase,((Q  on  retnm 
to  a  habeas  corpus^  it  appeared  that  Mr. 
Murray  had  been  committed  by  the  Honse 
of  Commons  for  a  contempt,  and,  on 
motion  that  he  might  be  admitted  to  bail, 
this  Coort  declined  to  interfere.  The 
Habeas  Corpas  Act,  81  Car.  2.  c.  2.  haying 
been  cited,  WrigJU,  J.,  said: — 

'*  It  has  been  determined  by  all  the  judges 
that  it  could  never  be  the  intent  of  that  statute 


(a)  See  above,  p.  791. 

(fr)  9  Ld.  Raym.  1110, 1111. 

(c)  2  Ld.  Raym.  1115.  The  corresponding 
pftsiage  in  the  judgment,  as  published  from 
Holf  s  MS.,  is,  "  It  before  this  declaration  theie 
was  never  any  privilege  or  right  to  appropriate 
to  the  House  of  Commons  a  jurisdiction  to 
determine  the  point  for  which  Paty  brought  his 
action,  there  can  be  none  now;  if  there  were 
it  ought  to  be  showed.  I  know  of  none,  nor 
did  .any  man  ever  hear  of  it;  the  claim  is  no 
older  than  the  declaration  which  was  made  the 
last  session  of  this  Parliament."  P.  57.  (Note 
m  9  A.  &  E.  57.) 

(d)  1  Wils.  S99. 


to  giye  a  judge  at  his  chamber,  or  this  Court, 
power  to  judge  of  the  privileges  of  the  House 
of  Conmions.  The  House  of  Commons  is  un- 
doubtedly an  high  court,  and  it  is  agreed  on  all 
hands  that  they  have  power  to  judge  of  their 
own  privileges ;  it  need  not  appear  to  us  what 
the  contempt  was,  for  if  it  did  appear  we  could 
not  judge  thereof." 

DenUon,  J.,  added  :— 

**  This  Court  has  no  jurisdiction  in  the  pre- 
sent case;  we  granted  the  habeas  corpus  not 
knowing  what  Uie  commitment  was,  but  now  it 
appears  to  be  for  a  contempt  of  the  privileges 
of  the  House  of  Commons ;  what  those  privi- 
leges (of  either  House)  are  we  do  not  know,  nor 
n^  [they  tell  us  what  the  contempt  was, 
because  we  cannot  judge  of  it ;  for  I  must  call 
this  Court  inferior  to  the  House  of  Commons 
with  respect  to  judging  of  their  privileges  and 
contempts  against  them." 

And  Foster,  J.,  said : — 
<*  The  law  of  Parliament  is  part  of  the  law  of 
the  land.''(a) 

In  the  case  of  Brass  Oroshy,  Lord  Mayor 
of  London,  (J)  who  was  committed  by  the 
Honse  of  Commons  for  a  contempt  in 
holding  their  messenger  to  bail  for  haying 
ezecnted  their  warrant,  a  habeas  corpus 
was  sned  oat  and  retam  made ;  and  the 
Coort  of  Common  Pleas,  after  argument, 
remanded  the  Lord  Mayor.  Be  Qrey,  C.  J., 
said  there  (c) : — 

"I  do  not  find  any  case  where  the  courts^ 
have  taken  cognisance  of  such  execution,  or  oi^^ 
commitments  of  this  kind;  there  is  no  prece- 
dent of  Westminster  Hall  interfering  in  such  a 
case.  In  Sir  J.  PastotCs  case  there  is  a  case 
cited  from  the  Year  Book,(r/)  where  it  is  held 
that  every  court  shall  determine  of  the  privilege 
of  that  Court;  besides,  the  rule  is  that  £e 
court  of  remedy  must  judge  by  the  same  [law] 
as  the  court  which  commits.  Now  this  Court 
cannot  take  cognisance  of  a  commitment  by  the 
Honse  of  Commons,  because  it  cannot  judge  by 
the  same  law,  for  the  law  by  which  the  Commons 
judge  of  their  privileges  is  unknown  to  us.'' 
<<  How  Uien  can  we  do  anything  in  the  present 
case  when  the  law  by  which  the  Lord  Mayor  is 
committed  is  different  from  the  law  by  which 
he  seeks  to  be  relieved  ?  He  is  committed  by 
the  law  of  Parliament,  and  yet  he  would  have 
redress  from  the  common  law  ;  the  law  of  Par- 
liament is  only  known  to  Parliament-men,  by 
experience  in  the  House.**     "The  House  of 


(a)  He  added,  ''  and  there  would  be  an  end 
of  all  law  if  the  House  of  Commons  could  not 
commit  for  a  contempt;  all  courts  of  record 
(even  the  lowest)  may  commit  for  a  contempt.'* 
(Note  in  9  A.  &  E.  58.) 

(6)  8  Wils.  188;  S.C.  2  W.  Bl.  754;  19 
St.  Tr.  1138. 

(cj  8  Wils.  pp.  199, 200, 208  ;  19  St.  Tr.  1148. 

(jt)  In  18  Bep.  64,  Coke  cites  a  case  as  ^ 
John  Paston's.  The  reference  is  to  12  Edw.  4.2. ; 
perhaps  Y.B.  Hil.  4  Edw.  4.,  48  A.  pi.  4,  is 
meant.    (Note  in  9  A.  &  E.  59.) 
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Commons  only  know  how  to  act  within  their 
own  limits ;  we  are  not  a  court  of  appeal ;  we 
do  not  know  certainly  the  jorisdietion  of  the 
House  of  Commons;  we  cannot  jndge  of  the 
laws  and  priyileges  of  the  Hoose,  hecanse  we 
have  no  knowledge  of  those  laws  and  privileges ; 
we  cannot  judge  of  the  contempts  thereof ;  we 
cannot  judge  of  the  punishment  therefore." 
"  Courts  of  justice  have  no  cognisance  of  die 
acts  of  the  Houses  of  Parliament,  hecauae  they 
belong  ad  aliud  examen" 

Chuld,  Blachstone,  and  NareSt  JJ.,  ex- 
pressed similar  opinionB. 

In  the  case  of  Alderman  OUver,{a)  which 
was  the  same  in  its  circumstances  with 
that  of  the  Lord  Mayor  Crosby,  a  hahecu 
corpus  was  saed  out  in  the  Court  of  Exche- 
quer, and  a  like  judgment  ffiven  hy  the 
unanimous  opinion  of  the  oarons.  In 
Bex  Y.  Flower, Q>)  which  came  before  this 
Court  on  habeas  corpus,  Benjamin  Flower 
had  been  committed  and  fined  by  theHouse 
of  Lords  for  a  breach  of  their  privileges, 
in  publishing  a  libel  on  the  Bishop  of 
LUmdaff.  Lord  Kenyon  there  recognised 
the  power  of  the  House  of  Lords  to  im- 
prison and  fine  for  contempt,  and  said  :— 

*'  We  were  bound  to  grant  this  habeas  corpus ; 
but,  having  seen  the  return  to  it,  we  are  bound 
to  remand  the  defendant  to  prison  because  the 
subject  belongs  ad  aiiud  examen.** 

And  Grose,  J.,  adopted  the  language  of 
,^Ds  Orey,  Q.J.,  with  respect  to  the  Mouse 
^  of  Commons  in  CrosWs  ca8e,(o)  that  the 
adjudication  of  the  House  on  a  contempt 
was  a  conviction,  and  the  commitment  m 
consequence  execution ;  that  every  court 
must  be  sole  judge  of  its  own  contempts  ; 
and  that  no  case  appeared  in  which  any 
court  of  this  hall  ever  determined  a  mat- 
ter of  privilege  which  did  not  come  inci- 
dentally before  them.  In  Bex  v.  Hob' 
house(d)  the  commitment  was  by  the 
House  of  Commons  for  contempt  in  pub- 
lishing a  libel.  Mr.  Hobhouse  was  brought 
before  this  Court  on  habeas  corpus  and 
remanded.    The  Court  said : — 

«We  are  not  authorised  to  enter  into  the 
discussion  of  anv  of  the  objections  taken  by  the 
gentleman  on  the  floor  to  this  commitment*' 
"  The  cases  of  Lord  Shafle8hury(jt)  and  Rex  v. 
Paly,{f)  are  decisive  authorities,  to  show  that 
the  courts  of  Westminster  Hall  cannot  judge  of 
any  law,  custom,  or  usage  of  Parliament,  and 
consequently  they  cannot  discharge  a  person 


(a)  2  W.  Bl.  758. 

(6)  8  T.R.  3U ;  S.C.  27  St.  Tr.  985. 

(c)  3  Wils.  199, 201, 202;  S.C.  19  St  Tr.  1148. 

(d)  Rex  V.  Hobhouse,  2  Chitt  Bep.  207  ; 
S.C.  (but  the  observations  of  the  Court  on  this 
point  not  reported)  3  B.  &  Aid.  420. 

(«)  6  St.  Tr.  1269  ;  S.C.  1  Mod.  144 ;  8  Keb. 
792. 
(/)  2  Ld.  Raym.  1105  ;  S.C.  14  St  Tr.  849. 


committed  for  a  contempt  of  Parliament.  The 
power  of  commitment  for  contempt  is  incident 
to  every  court  of  justice,  and,  more  especially,  it 
belongs  to  the  High  Court  of  Parliament ;  and, 
therefore,  it  is  incompetent  for  thiR  Court  either 
to  question  the  privil^es  of  the  Honse  of 
Commons,  or  a  commitment  for  an  offence 
which  they  have  adjudged  to  be  a  contempt  of 
those  privileges." 

In  addition  to  these  authorities  which 
show  that,  on  habeas  corpus,  the  courts  of 
common  law  will  not  interfere  with  a 
commitment  bj  the  House  of  Commons, 
it  appears  f^om  BushelVs  ca8e(a)  and 
Harii<md  v.  RoweU(b)  that,  even  if  a  party 
were  discharged  on  habeas  corpus  in  such 
a  case,  no  action  would  lie  for  the  com- 
mitment. BusheU,  one  of  the  jurym«n 
committed  by  the  court  of  oyer  and  ter- 
miner at  the  Old  Bailey  for  acquitting 
Fenn  and  Mead,  and  discharged  subse- 
quently by  the  Court  of  Common  Pleas,(c) 
brought  an  action  against  the  Lord  Mayor 
and  recorder  for  false  imprisonment ;  and 
on  motion  in  K.  B.  by  the  defendants  for 
time  to  plead,  Hals,  C.J.,  said(<2)  that  the 
habeas  corpus  was  in  the  nature  of  a  writ 
of  error,  and  that,  in  the  case  of  an  erro- 
neous judgment  reversed,  an  action  for 
false  imprisonment  would  not  lie  against 
the  judge  or  against  the  officer. 

'*  The  habeas  corpus  and  writ  of  error,  though 
it  doth  make  void  the  judgment,  it  doth  not 
make  the  awarding  of  the  process  void  to  that 
purpose ;  and  the  matter  was  done  in  a  court 
of  justice ;  they  will  hsve  but  a  cold  buainess 
of  it" 

Several  instances  may  be  put  in  which 
the  courts  would  not  adjudicate  upon 
privilege  in  an  action  for  a  thing  done  by 
either  Mouse,  where  the  act  itseu  directiy 
raised,  or  might  have  raised  the  question 
of  privilege.  In  T(uh*s  case(6)  complaint 
was  made  to  the  House  of  Commons  that 
Tosh  had  stopped  a  member  of  the  Hoase 
going  into  the  House  of  Lords,  and  had 
shut  the  door  upon  him.  He  was  com- 
mitted by  the  Commons  to  the  custody  of 
the  seijeant,  and  afterwards  brought  to 
the  bar,  and  discharged  upon  his  submis- 
sion and  payment  of  fees.  If  Tash  had 
brought  an  action  for  the  imprisonment, 
and  the  defendant  had  jttstified,  it  is 
clear  that  a  court  of  law  would  not  have 
inquired  into  the  legality  of  the  act  of 
the  House.  So,  if  a  parly  be  taken  into 
custody  under  the  sessional  order  for  an 


(a)  1  Mod.  119. 
(6)  1  Mod.  184. 

(c)  BtisheWs  case,  22  Car,  2,  Yanghan,  135 ; 
S.  C.  1  Freem.  1 ;  T.  Jones,  13. 
((0  Mod.  119. 
(e)  (1603)  I  Hate.  Pr.  193  (edn.  ISlS). 
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obstraotioii  in  the  lobby.  In  WiUiam§*$ 
caae(a)  ft  penon  wm  committed  for  as- 
saulting a  member  of  the  House  of  Oom- 
nums ;  in  the  case  of  Mr.  Oohe's  servant^) 
ft  party  who  had  arrested  a  servant  of 
ft  member  of  that  House  was  brouffht  in 
ciistodj  to  the  bar,  and  discharged,  pay- 
ing his  fees :  in  each  case  without  preyious 
adjudication,  warrant,  or  order.  Had  an 
action  been  brought  in  either  case,  and  a 
jxLstification  pleaded,  the  question  of 
priTilege  would  hare  arisen  directly, 
ih<nurh  there  had  been  no  specific  order 
or  adjudication  in  the  particular  case; 
but  the  authorities  already  cited  show 
that  the  court  could  not  haye  inquired 
whether  the  ^riTile^e  existed.  The  pre- 
sent case  is  within  the  same  principle. 

It  is  a  general  rule  that  the  judgments 
of  courts  of  exclusiye  jurisdiction  are 
oonclusiye  against  all  the  world;  and 
their  decisions  bind  courts  in  which  the 
questions  decided  arise  incidentally.  In 
many  instances  a  court  of  peculiar  juris- 
diction has  prevented  causes  which  were 
properly  to  he  decided  there  from  coming 
oefore  any  other  tribunal.  First,  how 
has  the  question  of  prize  or  no  prize  been 
dealt  with?  It  can  be  tried  only  at  the 
Court  of  Admiralty,  becaase  international 
Iftw  is  different  from  the  common  law, 
and  the  administration  of  that  branch  of 
the  law  being  assigned  to  the  Court  of 
Admiralt]^,  the  Court  alone  has  jurisdic- 
tion oyer  it.] 

[The  Attorney  General  here  complained 
of  indisposition,  and  said  it  would  be  a 
great  accommodation  to  him  to  be  allowed 
to  proceed  disencumbered  by  a  part  of 
his  professional  costume. 

Lord  DsNMAir,  C.  J. :  I  should  be  de- 
lighted to  see  you  without  it. 

Xiord  Djenmaji,  C.J. :  We  should  con- 
sider it  a  yery  sufficient  apology  for  de- 
parting from  anything  we  may  consider 
the  cuscom  of  the  Court. 

The  Attorney  OenercU  haying  retired, 
returned  in  a  short  time  without  his  wiff, 
and  addressed  the  Court  so  disencumbered, 
this  and  Ihe  following  day.] 

pn  MUcheU  y.  Eodney{c)  the  defendant, 
under  a  plea  of  Not  Guilty  in  troyer,  proyed 
that  the  goods  conyertea  had  been  taken 
upon  the  surrender  of  St.  EuetcUiuSf  and 
that  a  suit  for  condenming  them  was 
pending  in  the  Court  of  Admiralty  ;  and 
the  question  being  one  of  prize  or  no 
prise,  which  the  ooxu't  of  common  law 
oonld  not  determine,  the  House  of  Lords 
decided,  affirming  the  judgment  of  the 
Court  of  King's  Bench,  that  the  defendant 


was  entitled  to  judgment.    In  Some  v. 
Earl  Oamden(a)   the  Court  of  Common 
Pleas   prohibited  the  Commissioners   of 
Appeals  from  the  Court  of  Admiralty,  who 
baa  issued  a  monition  to  bring  in  the 
proceeds  of  proper^  claimed  as  price; 
but  tiie  Court  or  ELiug's  Bench  reyersed 
this  decision.  Lord  Vamden  y.  Home(b)z 
and  the    House   of   Lords  affirmed  the 
judgment  of  the  King's  Bench,  Some  y. 
Em  CamdenJlp)    The  principle  was  the 
same  as  in  the  preceding  case ;  but  this 
case  was  the  stronger,  because  the  ques- 
tion arose  between  two  British  subjects, 
and  the  property  had  been  sold  pending 
the  suit.  Le  Oauat  y.  Eden{di  goes  ftirther 
still.    That  was  an  action  for  false  im- 
prisonment, and  it  appeared  that  the  im- 
prisonment took  place  by  the  capture  of 
a  ship  which  was  released  by  the  Court 
of  Admiralty ;  but  the  Court  of  King's 
Bench  held  that  the  question  of  personal 
injuxy  was  incidental  to  that  of  prize  or 
no  prize,  which  oould  not  be  decided  by 
a  court  of  common  law.     Lindo  y.  Lord 
Bodney(e)  supports  the  same   principle. 
Eyen  the  decisions  of  foreign  prize  courts, 
are  binding  as  to  the  facts  found  by  them  v 
Oeyer  y.  Aguilar.{f)     Similar  decisions 
haye  been  giyen  m  the  instance  of  the- 
Ecclesiastical  Courts;    Bouchier  y.  Toy- 
l(n',{g)  Prudham  y.  Phillipa{h)  :  of  judg- 
ments of  forfeiture  and  condemnation  m 
the  Exchequer;    MaHin   v.    Wil8ford,{%) 
Hart  y.   M*Namara,{j)  Scoti    y.    Shear- 
mafiih) :  of  acquittal  m  the  same  Court ; 
Cooke  y.  8hoU{l) :  (though  in  the  laat  two 
cases  the  action  was  &espass,  and  the 
preyious  judgment  was  wirem) :  of  a  judg- 
ment by  commissioners  of  excise  ;  FtdCer 
y.  FotcK,{m)    It  is  true  that  a  stranger 
may  show  (though  a  party  to  the  judg« 
ment  may  not)  that  the  judgment  waa 
obtained  by  fraud,  as  was  said  in  Prudham 
y.  PhiUvp8,{n)  and  in  the  Dwhese  of  King^ 
eton'e  case.(o)      So   the  sentence   of  an 
Ecclesiastical  Court  in  a  suit  for  the  ful- 
filment of  a  contract  of  marriage  per  verba 
defutwro  was  held  binding  when  giyen  in 


(a)  (1576)  1  Hate.  Fr.  92. 
(6)  (1601)   1  Hatf.Fr.  112  and   113  (ed. 
1818). 
Ce)  2  Bco.  P.O.  488. 

e    81686. 


(a)  1  H.  Bl.  476. 
(6)  4  T.B.  883. 

(c)  2  H.  Bl.  588  ;  S.C.  6  Bro.  P.C.  SOS. 
(rf)  2  Doug.  694. 

(e)  Note  [1]  to  Le  Caux  y.  Eden,  2  Doug. 
618. 

(/)  7T.B.681. 

\g)  4  Bro.  P.  C.  708. 

(i)  Amb.  768. 

(0  Carth.  828. 

(j)  4  Price,  154  (note  to  Rex  y.  Horion). 

(A)  8  W.  Bl.  977 

(0  6  T.B.  255. 

(m)  Carth.  846 ;  &C.  Holt,  887. 

(n)  Amb.  768. 

(o)  20  St.  Tr.  587-4511. 

C  C 
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evidence  upon  non  asiwmpiU  in  an  action 
for  a  breacn  of  promiBe  of  marriage.  Da 
Ooeta  V.  VUla  MBal,(a)  In  Brittain  v. 
Kirma%rd(b)  a  conviction  by  a  magisferato, 
under  stat.  2  Oeo.  3.  c.  28.,  was  held  con* 
cloBive  proof  that  the  vessel  was  a  boat 
within  the  statute,  in  an  action  of  tres* 
^s  for  taldng  the  boat.  And  there 
Dallas t  O.J.,  referring  to  a  suggestion  that 
a  manstrate  might  seize  a  seventy-four 
gun  snip  and  call  it  a  boat,  said— 

« Suppose  such  a  thing  done,  the  conviction 
18  still  conclusiye,  and  we  cannot  look  out  of  it." 

The  following  authorities  show  that, 
when  a  question  comes  incidentally  before 
a  court  not  having  original  jurisdiction  in 
the  subjeot-matter,  such  court  must  decide 
according  to  the  law  of  the  Court  which 
has  the  original  jurisdiction.  In  JwBon 
V.  Lord  Byron  {c)  it  was  decided  that 
the  Spiritual  Court,  if  a  temporal  matter 
arise  incidentally  before  it,  must  decide  it 
according  to  common  law.  So,  if  the  tem- 
poral question  be  a  matter  of  fact,  it  must 
be  tried  by  the  same  evidence  as  at  com- 
mon law,  8hoUer  v.  JPrie7M2.(d)  In  Barnes's 
case  (d)  the  return  to  a  haJbea^  corptu 
showed  a  judgment  by  the  warden  of  the 
Oinque  Ports,  under  which  the  party  was 
imprisoned  for  refusing,  upon  summons, 
to  restore  an  anchor  which  he  had  taken 
when  thrown  up  between  high  and  low 
water  mark.  This  judgment  no  court  of 
•common  law  could  have  pronounced,  yet 
the  Court  of  King's  Bench  held  it  a  good 
return,  it  being  alleged  on  it  that  the  pro- 
ceeding fuit  jtuBta  leges  marUimas.  The 
same  principle  appears  from  Oa/re  v.  Gop- 
«er,(/)  followed  by  OouUd  v.  Oaj>per,{g) 
In  the  latter  case  Lord  Ellenhorotugh  cited 
the  language  of  Bla/^hsUme,  3  Bl.  Comm. 
112,  where  it  is  said  that  a  prohibition — 

«  may  be  directed  to  the  Courts  Christian,  the 
University  Courts,  the  Court  of  Chivalry,  or 
the  Court  of  Admiralty,  where  they  concern 
themselves  with  any  matter  not  within  their 
jurisdiction ;  as  if  the  first  should  attempt  to 
try  the  validity  of  a  custom  pleaded,  or  the 
latter  a  contract  made  or  to  be  executed  within 
this  kingdom.  Or,  if,  in  handling  of  matters 
clearly  within  their  cognisance,  they  transgress 
tiie  bounds  prescribed  to  them  by  the  laws  of 
England ;  as  where  they  require  two  witnesses 
to  prove  the  payment  of  a  legacy,  a  release  of 
tithes,  or  the  like;  in  such  cases  also  a  pro- 
hibition will  be  awarded.  For,  as  the  fact  of 
signing  a  release,  or  of  actual  payment,  is  not 


(a)  9  Stra.  961. 
(6)  1  Br.  &  B.  433. 
(c)  2  Lev.  64. 
id)  a  Salk.  547. 
(e)  2  Boll.  Bep.  157. 
</)  8  East,  472. 
(y)  6  East,  845. 


properly  a  spiritual  question,  but  only  allowed 
to  be  decided  in  those  oonrtt,  because  iaddent 
or  accessory  to  some  original  question  eleaily 
within  their  jurisdiction;  it  ought,  therefore, 
where  the  two  laws  differ,  to  be  decided  not 
accoiding  to  the  spiritual,  but  the  temponl 
law ;  else  the  same  question  might  be  deter- 
mined different  ways,  according  to  the  Court 
in  which  the  suit  is  depending,  an  improprietj 
which  no  wise  Grovemment  can  or  ought  to 
endure,  and  which  is  therefore  a  ground  of 
prohibition." 

Carter  v.  Crawly, {a)  a  judgment  of 
Norih,  C.  J.,  shows  the  same  principle.  It 
follows  that  this  Court  must  adopt  the  law 
of  Parliament,  alleged,  as  a  fact,  in  the 
plea,  and  admitted  by  the  demurrer. 

In  Bex  V.  WUkesib)  a  member  of  the 
House  of  Commons,  arrested  under  a  Se« 
cretary  of  State's  warrant,  for  publish- 
ing a  seditious  paper,  brought  habeas 
corpus  in  the  Common  Pleas,  and  was 
discharged  as  being  privileged.  After- 
wards the  two  Houses  resolved  that  pri- 
vilege did  not  extend  to  cases  of  libei.(G) 
The  courts  of  law  would  now  act  upon 
those  resolutions,  and  disallow  the  claim 
of  privilege.  In  1769  Wilkes  was  ex- 
pelled from  the  House  of  Commons  for 
a  libel,  (cQ  and  the  House  of  Commons  re- 
solved that  he  was  incapable  of  being  re* 
elected  for  the  then  Parliament,  (e)  After- 
wards the  resolution  was  rescinded.(/') 
The  point  might  have  arisen,  or  might 
now  arise,  incidentally  before  the  common 
law  courts  upon  an  action  for  a  false  re- 
turn, or  a  double  return,  under  stat.  7^8 
Will,  3.  c.  7.  ss.  2,  8 ;  and  in  such  case  the 
courts  would  clearly  be  bound  by  the  re- 
solution of  the  House,  if  properly  placed 
on  the  record. 

Courts  of  exclusive  jurisdiction  interfere 
to  prevent  other  courts  from  actingin 
matters  within  such  jurisdiction.  The 
House  of  Commons  might  therefore  have 
prevented  this  Court  from  proceeding  in 
the  present  case  had  that  been  considered 
an  expedient  course.  In  an  Anonymous 
case  in  Lane(g)  the  Court  of  Exchequer 
restrained  a  party  from  proceeding  in  tres- 
pass in  any  other  court  against  a  bailiff 
who  had  levied  an  amercement  under  Ebc- 
chequer  process.    In  Oawthome  v.  Oamp' 


(a)  Sir  T.  Baym.  496. 

(6)  2  WilB.  151 ;  S.C.  19  St.  Tr.  981. 

(c)  Nov.  24th  and  29th,  1763:  15  Pari.  Hist 
1S62, 1871.  See  Com.  Joum.  29,  675;  Lords' 
Joum.  80,  425. 

(d)  Feb.  3rd,  1769.  16  Pari.  WsL  646; 
Com.  Joum.  82, 178. 

(e)  Feb.  I7th,  1769.  .16  Pari.  Hist.  580; 
Com.  Joum.  32,  228. 

(/)  May  8rd,  1782.     22  Pari.  Hist.  1411 ; 
Com.  Joum.  88,  976. 
(^)  Lane,  55 ;  S.C.  1  BoU.  Abr.  539. 
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UlUa)  the  same  praotice  was  elaborately 
maintained  by  Eyre,  G.B.,  where  a  similar 
action  was  removed  from  the  Common 
Pleas  into  the  Excheqner.  And,  in  an 
Ancnymouf  case  in  ATistnUhsTfih)  ihe  case 
last  mentioned  was  acted  npon  by  Mcta- 
donaid,  G.B.  In  these  cases  the  courts 
have  judged  of  their  own  privileges,  and 
have  asserted  them  by  preventing  other 
coorts  from  interfering.  So  the  Court  of 
OhazLcery  will  not  allow  a  suit  (unless  by 
its  own  permission)  against  a  receiver  ap- 
pointed by  itself,  as  ejectment — Angel  t, 
Bmith.{e)  E»  parte  Clarke  (d)  is  to  the 
same  effect.  In  Serogge^e  ca8e,(fl)  26  Oar,  2, 
a  serjeant-at-law  was  arrested  on  a  latitat 
at  the  door  of  Westminster  Hall,  and  the 
Court  of  Common  Pleas  discharged  him, 
uid  said  that  they  would  commit  the  plain- 
tiff if  he  sued  the  sheriff  for  the  escape. 

In  Bigge'ecMe,  A.D.  1768,  (/)  the  Lords 
ordered  a  person  into  the  custody  of  the 
Black  Bod  for  bringing  an  action  against 
a  justice  of  the  peace  who  had  appre- 
hended him  by  command  of  the  House  for 
a  riot  at  the  door  of  the  House.  It  was 
likewise  a  proceeding,  not  of  the  House 
of  Commons,  but  of  the  House  of  Lords. 
Lord  Eldon^  the  profound  lawyer  pre- 
siding in  the  House  of  Lords,  advised  the 
proceeding.  The  attorney  was  also  com- 
mitted to  Newgate,  and  the  plaintiff  in 
the  action  was  not  discharged  from  cus- 
stody  until  he  had  released  the  defendant. 
In  MycU^e  case,  A.D.  1788,(flr)  Mr.  Hyde 
was  committed  by  the  Lords  for  indictmg 
a  constable  who  had  assaulted  him,  the 
assault  having  been  committed  in  pur- 
suance of  a  general  order  of  the  House  to 
refhse  admission  into  Westminster  Hall 
daring  the  trial  of  Warren  Hastings.  In 
1827  the  House  of  Lords  acted  upon  the 
same  principle  in  BelVs  ca8e,(^)  where  the 
messenger  of  the  House  had  received  an 
umbrella  from  the  owner  at  the  door  of 
the  House,  and  had  not  returned  it,  and 
the  owner  sued  for  the  value  in  the  Court 
of  Bequests,  and  recovered.  The  House 
summoned  both  the  owner  and  the  clerks 
of  the  Court  before  them,  and  the  plaintiff 
was  discharged  on  his  submission,  and 
the  officers  upon  their  declaring  their 
ignorance  of  the  nature  of  the  summons. 
The  proceeding  might  have  been  the  same 
if  the  suit  had  been  in  a  superior  court. 

[Iiord  Dekmait,  C^.  :  Had  the  mes- 
senget  there  done  more  than  take  the 
nm&ella  P] 


(a)  1  Anetr.  206fi. 

<6)  1  Aostr.  205. 

(i?)  9  Yes.  335. 

(d)  1  Bufls.  &  My.  563. 

<e)  6  Bac. Abr.  530  (7th  ed.).  Privilege  (B),  2. 

(/)  Lords'  Jonrn.  82,  185,  187. 

(a>  Lords'  Joum.  38,  249,  251. 

(JO  Lords'  Jonrn.  59, 199, 206. 


All  that  appears  is,  that  it  was  depo- 
sited in  the  usual  place,  and  not  returned 
to  the  owner.  But  the  question  clearly 
turned,  not  on  the  merits  of  the  particular 
case,  but  on  the  contempt. 

There  is  a  class  of  cases  in  which  it  has 
been  held  that  actions  of  this  kind  are  not 
maintainable,  though  the  House  of  Par- 
liament has  not  interposed ;  and  this  to 
avoid  collision  on  questions  of  privilege. 
Before  stat.  7  &  8  WiU,  3.  c.  7.,  in  Nevill 
V.  8ir(mdXo)  the  question  arose,  but  was 
not  decided.  Ba/mardiston  v.  8oame,(]b) 
which  has  been  relied  upon  for  the  plain- 
tiff, was  a  decision  of  this  Court  that  an 
action  lay  for  deceitfully  making  a  double 
return:  but  that  judgment  was  reversed 
in  the  Exchequer  Chamber  by  six  judges 
against  two;  Barnardxston  v.  8oame(o) : 
where  North,  C.  J.,  delivered  a  judgment 
fully  bearing  out  the  principle  now  con- 
tended for.  The  judgment  of  the  Exche- 
quer Chamber  was  affirmed  in  the  House 
of  Lords  after  the  Bevolution:  BamaV' 
diston  V.  Soameld) ;  upon  consultation  with 
the  judges.  The  doctrine  of  the  last  case 
was  acted  upon  in  Oiislow's  case,(e)  and 
recognised  in  Frideaum  v.  Morrie(f)  with 
the  concurrence  of  Holt,  C.J.  It  is  true 
that  in  Wynne  v.  Middleton,{g)  Willes,  C. J., 
dissented  from  the  opinion  delivered  in 
Prideaux  v.  Morris  (/) :  but  his  opinion  is 
contrary  to  repeated  decisions. 

Actions  for  things  done  in  Parliament, 
or  by  the  authority  of  Parliament,  have 
uniformly  been  hela  not  to  lie,  and  judg- 
ments in  them,  if  obtained  bv  the  parties 
suing,  reversed.  In  the  Bishojp  of  Win' 
Chester* 8  case(fc)  the  bishop  was  proceeded 
against  in  the  Kind's  Bench  for  absenting 
himself  from  Parbament ;  and  he  pleaded 
to  the  jurisdiction,  that  such  offence  ought 
to  be  corrected  in  Parliament,  and  not 
elsewhere :  and  the  plea  was  allowed.  In 
Plouoden's  case(t)  the  Attorney  General 
filed  an  information  in  this  Court  against 
Plotoden,  the  eminent  lawyer,  and  others 
for  departing  from  Parliament  without 
licence  :  Plowden  traversed ;  and  the  pro- 
ceedings, which  commenced  in  the  reign 
of  Mary,  dropped  upon  the  demise,  of  the 


(a)  2  Sid.  168. 

(6)  2  Lev.  114  ;  S.C.  1  Freem.  880,887, 890, 
40;  3  Eeb.  365,  869,  889,  419,  428,  439,  442, 
586,  664  ;  Pollexfen,  470;  6  St.  Tr.  1063, 

(c)  6  St.  Tr.  1070. 

(i)  6  St.  Tr.  1117. 

(O  2  Vent.  37 ;  S.C.  3  Lev.  29 ;  see  also 
Lord  Somen'  Tracts,  8,  271  (2nd  ed.  4to.  1812), 
and  14  St.  Tr.  707. 

(/)  2  Salk.  502;  S.C.  1  Lutw.  82;  Far- 
retley,  13.' 

(a)  1  Wile.  125  ;  S.C.  WiUes,  597. 

(A)  4  List.  15 ;  T.  B.  Pasch.  3  Edw.  8.  fol. 
18  B.  pi.  32. 

(0  4  lost.  17  ;  1  Farl.  Hist.  625. 

0  c  2 
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Crown.  It  cannot  be  inferred  that  Ploto- 
den  meant  to  admit  the  loriadiotion, 
though  he  showed  by  his  plea  that,  in 
point  of  fact,  he  had  not  committed  the 
offence. 

In  Strode's  case(a)  a  member  of  the 
House  of  Commons  was  prosecuted  in 
the  Stannary  Court  for  brmging  a  bill 
into  Parliament;  and  the  prosecution 
succeeded :  but  upon  this,  stat.  4.  Hen.  8. 
c.  8.  was  passed,  avoiding  the  proceedings 
and  all  suits,  &o,,  for  the  future, — 
*'  for  any  bill,  speaking,  reasoning,  or  declaring 
of  any  matter  or  matters  concerning  the  Par- 
lament  'V6) 

and  it  was  afterwards  resolyed  by  both 
Hou8es(c)  that  this  extended  to  all  mem- 
bers in  all  Parliaments.  In  Sir  John  El- 
Uofs  case((2)  the  Attorney  General  filed  an 
information  against  Sir  John  EUiot  for 
language  and  acts  which,  as  appeared  by 
the  inK>rmation,  had  been  spoken  and 
done  in  the  House.  The  defendant  pleaded 
to  the  jurisdiction.  The  judges  stated,  at 
the  opening  of  the  case,  that  they  had 
already  considered  and  resolved  upon  the 
point,  and  that  they  should  hold  offences 
committed  criminally  and  contemptuously 
in  Parliament  punishable  in  another  Court, 
the  Parliament  being  ended ;  and  so  they 
ultimately  decided,  and  the  defendant 
was  found  guilt}'.  But  no  judge,  even 
there,  went  so  far  as  to  hold  that  they 
had  jarisdiction  07er  acts  done  by  the 
whole  House:  it  was  admitted  that  there 
was  no  such  jurisdiction.  The  Long 
Parliament,  in  1641,  complained  of  this 
judgment,  as  against  the  law  and  privi- 
leges of  Parliament ;  and  it  was  reversed 
in  the  House  of  Lord8(d)  after  the  Besto- 
ration,  both  Houses  having  passed  resolu- 
tions against  it.  The  authority  of  Bex  v. 
Williamsif)  is  abandoned  on  the  other 
side.  There  the  defendant  was  indicted 
for  having  (when  Speaker)  published  Dan- 
gerfield'e  Narrative  by  order  of  the  House 
of  Commons.  He  pleaded  to  the  jurisdic- 
tion ;  the  Attorney  General  demurred ; 
and  the  Court  gave  judgment  immediately, 
interrupting  rollexfen  upon  his  using  the 
words  **  The  Court  of  Parliament."  (^)  The 
defendant's  counsel  declined  to  go  on; 
judgment  was  given  for  the  Crown ;  and 
the  defendant  was  fined  10,000{.  The 
House  of  Commons,  after  the  Bevolution, 
resolved  that  the  judgment  was  illegal, 

(a)  1  HaU.  Pr.  85. 

(6)  Statutes  Bevised,  2nd  ed.  1,  S4S. 

(c)  1667.    Com.  Joum.  9,  10 ;  Lords'  Jonm. 
12,  166. 

(d)  8  St  Tr.  292. 

(•)  See  8  St.  Tr.  819.  888. 
(/)  2  Show.  471 ;  S.C.  Comb.  18 ;  18  St.  Tr. 
1869. 
(y)  18  St.  Tr.  1487. 
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and  against  the  freedom  of  Parliament  (a) 
That  was,  indeed,  the  act  of  only  one 
branch  of  the  Legislature  ;  but  the  Bill  of 
Bights,  Stat.  1  Will,  if  Mar.  sees.  2.  c.  2., 
recites  as  one  of  the  grievances  committed 
under  Jam—  2.,  prosecutions  in  the  Court 
of  King's  Bench  for  matters  and  eausee 
cognisable  only  in  Parliament ;  and  de- 
cliures  that  debates  or  proceedings  in  Par* 
liament  on^ht  not  to  be  impeached  or 
questioned  in  any  court  or  place  oat  of 
Parliament.  The  decision  was  not,  in* 
deed,  actually  reversed ;  nor,  in  strictness, 
was  it  erroneous,  for  the  plea  was  to  the 
jurisdictiony  and  not  in  bar,  as  it  ought  ta 
have  been:  so  that  the  defence  was  not 
formally  on  tho  record.(5)  But  it  is  ad- 
mitted here  that,  in  principle,  that  deci- 
sion cannot  be  supported:  and  such  an. 
admission  is  conclusive  against  the  plain* 
tiff.  The  act  complained -of  here  is  as 
much  done  by  the  whole  House  of  Com* 
mons  as  the  publication  by  the  Speaker  in 
Bex  V.  WiUiams.(c)  No  just  distinction 
can  be  suggested  between  criminal  and 
civil  proceiedingB :  if  there  be  no  criminal 
liability  there  can  be  no  civil  liability. 

There  has  been  a  suspicion  that  thia 
prosecution  against  Sir  WUUam  iriUtama 
was  collusively  instituted  and  defended. 
I  am  aware  tliat  his  descendant,  whom  I 
saw  in  Court  here  to-day,  but  who,  I  be- 
lieve, has  now  withdrawn,  most  indig- 
nantly repels  the  charge,  and  he  has  fnr* 
nished  me  with  documents  which  most 
undoubtedly  prove  that  at  all  events  the 
forms  were  gone  through  of  the  psrpnent 
of  the  8,000Z.  by  him  to  the  King.  Having 
so  great  a  respect  for  that  descendant  of 
lus  who  does  so  much  honour  to  the 
family,  I  should  be  exceedingly  soziy  to- 
snppose  that  there  could  be  any  founda* 
tion  for  the  charge.  It  is  a  remarkable 
thing,  however,  that  Sir  WiUiam  TTtl* 
Uame  suddenly  became  a  great  favourite- 
witti  the  Duke  of  York,  when  Jamee  2.,  was- 
very  much  encouraged  and  petted  by  that 
sovereign  after  the  fine  had  been  paid, 
and  was  employed  by  him  as  one  of  the 
counsel  up>on  the  prosecution  of  the  Seven 
Bishops,  where  1  must  sav,  and  if  my 
right  honourable  friend  Mr.  WiXLioMi^ 
Wynne  were  present  I  should  say  that 
his  conduct  to  the  venerable  defendants 
was  barsh,  overbearing,  and  insolent (<2) 

My  Loids,  it  is  not  impossible,  consi- 
dering what  was  verv  commonly  done  at 
that  time  of  day,  that  this  prosecution 
may  really  have  been  collusive,  although 
I  do  not  by  any  means  aver  that  it  was  so. 

(a)  1689.    Com.  Jonm.  10,  215, 

(6)  18  St.  Tr.  1877. 

(c)  2  Show.  471 ;  S.C.  Comb.  18 ;  18  St  Tr. 
1869. 

id)  12  St.  Tr.  188.  Sir  W.  Williams  ap- 
peared for  the  Crown  as  Solicitor  GeneraL 
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A  eniioaa  instanoe  of  a  coUiisiTe  proceed- 
ing of  the  same  sort  ocoura  aboat « the 
same  time  in  the  case  of  Skinner  v.  Eaei 
India  Company.(a)  There  Sir  Samuel 
Barna/rdieton,  a  member  of  the  House  of 
Commons,  was  fined  by  the  Lords  300{., 
pat  into  the  oastodj  of  the  Black  Bod, 
«nd  ordered  to  be  detained  till  the  fine 
was  paid.  It  happened  that  one  morning 
he  was  desired  by  the  gaoler  to  go  at 
liberty,  becanse  the  fine  had  been  paid. 
He  knew  nothing  of  it ;  he  had  never  paid 
it,  nor  anybody  with  his  conseat  or  pri- 
vity. The  payment  of  the  fine  tnmed 
out  to  be  a  mere  sham ;  and  it  was  for  the 
purpose  of  trying  to  prop  np  the  assumed 
power  claimed  by  the  Lords  of  committing 
under  these  circumstances,  that  they  had 
gone  through  the  form  of  pretending  that 
the  fine  they  had  imposed  had  been  paid. 
Sir  SamueL  Bamardtston  being  callea  be- 
fore the  Commons  and  taxed  with  having 
paid  it,  utterly  denied  all  knowledge  of 
it,  and  he  makes  a  speech,  in  which  he 
declares  his  belief  that  his^  fine  had  neyer 
been  paid  at  all.  T  may  likewise  remind 
your  Ijordships  that  about  ihat  time  it 
was  not  unusual,  by  way  of  establishing 
.an  illegal  toll,  for  the  Attorney  General 
.collusiyely  to  file  a  quo  toanrranto,  and  to 
confess  the  fictitious  title  set  up  by  the 
.plea  in  support  of  it. 

In  Jay  y.  Tophamfp)  the  defendant  was 
0ued  for  false  imprisonment;  he  pleaded 
to' the  jurisdiction,  that  he  was  sexjeant- 
at-arms  to  the  House  of  Commons,  and 
had  taken  the  plaintiff  by  order  of  the 
House.  The  plaintiff  demurred  to  the 
plea,  as  being  pleaded  after  full  defence, 
and  yet  not  answering  all  the  declfu:«tion ; 
and  there  was  judgment  of  reefondeat 
/meier.  After  the  Beyolution,  this  case 
was  brought  before  the  House  of  Commons 
on  the  defendant's  petition,  and  referred 
to  a  committee  of  priyileges.  The  House 
resolyed  that  the  judgment  was  illegal. (c) 
The  two  surviying  judges,  Pemberton  and 
J'onee,  being  brought  before  the  House, 
defended  themselyes  on  the  ground  that 
the  plea  should  not  haye  been  to  the  juris- 
diction :  but  they  admitted  fully  that  the 
defence  was,  if  properly  pleaded,  a  valid 
one.  In  fact,  however,  it  seems  that 
£here  was  a  plea  in  bar,  which  was  over- 
roled,  as  appears  from  NeUonf{d)  and  from 


(a)  8  Hata.  Pr.  845,  4tb  ed.  1818»  868  ;  S.C. 
«  8t.Tr.  711. 

(6)  Note  (a)  to  BurdeH  v.  Abbot,  14  East, 
102. 

(c)  12  St.  Tr.  821. 

(d)  2  Nels.  Abr.  1248  was  referred  to,  bat 
f^dan  V.  Topham  (1681),  T.  Jones,  208,  is 
the  ease  there  named,  and  it  aays  nothing  about 
m  pita  in  bar.  The  resolution  of  the  House, 
•*  that  the  judgment  given  by  the  Cowt  of 
King's  Bench  in  Kaster  Term,  84  Car.  2  Begis, 


Topham*$  petition.(a)  The  two  judges, 
therefore,  had  knowingly  violated  the  law 
to  gratify  the  Court  party,  and  were  not 
treated  with  undeserved  severity  by  the 
Commons.  The  record  is  not  in  the  Trea- 
sury; it  was  taken  up  to  the  House  of 
Commons  on  the  occasion  of  the  petition, 
and  probably  not  returned.  Verdon  v.  Top* 
hamlb)  was  an  action  of  the  same  kind 
against  the  same  party :  there  was  a  plea 
to  the  jurisdiction,  and  judgment  of  rs- 
epondeat  oueter;  but  little  else  appears. 
Lord  Peterborouah  y.  WiUiameio)  was  an 
action  of  eeanddlMm  magnatum  against 
WUliame,  the  Speaker,  for  reflections  on 
the  plaintiff  contained  in  Dangerfieild*8 
Narrative.  The  same  matter  was  pleaded 
as  in  Eeu  r.  WiUiam8(d) ;  but  it  does  not 
appear  that  judgment  was  giyen ;  a  sum 
of  money  is  supposed  to  have  been  paid 
to  Lord  Peterborough,  and  the  suit  seems 
to  have  been  compromised.  Dangerfidd 
himself  was  prosecuted,  1  Jcte,  2.,  for  pub- 
lishiuff  the  l^arratiye,(s)  and  convicted ; 
but  whether  the  circumstances  of  the 
publication  afforded  any  defence  under 
privilege  does  not  appear.  The  seyerity 
of  the  punishment,(/ )  howeyer,  shows  the 

upon  the  plea  ef  John  Topham  (at  the  suit  of 
John  Jay)  to  the  juriediction  of  that  Court ; 
and  also  the  judgments  given  against  the  said 
Mr.  Topham  at  tne  suit  of  Samuel  Verdon  (and 
others  named),  were  illegal,  fte.,"  was  passed  on 
July  6,  1689  (Com.  Joum.  10,  210).  This 
resolution  says  nothing  of  pleas  in  bar;  and 
the  judges  were  not  oalted  upon  to  explain  until 
July  10th  (Com.  Joum.  10,  218).  The  judges 
were  not  asked  to  give  any  reasons  for  having 
given  judgments  overruling  pleas  in  bar,  nor 
was  it  alleged  that  any  sneh  judgments,  if  given, 
were  illegaL  The  House,  on  July  19,  1689, 
(Com.  Joum.  10, 227),  resolved  <*that  Sir  Fran- 
cis Pemberton  ffiving  judgment  to  overrule  the 
plea  to  the  iurudiction  of  the  Court  of  King's 
Bench,  in  the  case  between  Jay  and  Topham, 
has  broken  the  privileges  of  this  House."  There 
was  a  like  resolution  as  to  Sir  Thomas  Jones ; 
and  it  was  ordered  <*  that  Sir  Francis  Pember- 
ton be  taken  into  the  custody  of  the  serjeant- 
at-arms  attending  this  House,  tor  his  breach  of 
the  privileges  of  this  House  in  giving  judgment 
to  overrule  the  plea  to  the  jurisdiction  of  the 
Ck>urt  of  Kioff's  Bench  in  the  case  between  Jay 
and  Tophau)."*  The  like  order  was  also  made 
as  to  Sir  Thomas  Jones.  See  also  the  copy  o  f  the 
record  in  14  East  102n,  and  Foss,  Judges,  7, 158. 

(a)  Com.  Joum.  10, 164. 

(6)  T.  Jones,  208. 

(c)  (1686)  2  Show.  506  ;  IS  St.  Tr.  1487. 

((f)  18  St.  Tr.  1869;  S.C.  2  Show.  471; 
Comb.  18. 

(<)  (1685)  Rex  v.  Dangerfield,  8  Mod.  68 ; 
11  St.  Tr.  508 ;  Macaulay's  History,  1, 488. 

(/)  He  was  eondenmed  to  pay  a  fine  of  500/., 
to  stand  twice  in  the  pillory,  and  to  be  whipped 
from  AJdgate  to  Newgate  and  Newgate  to 
Tybum. 
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feeling  which  eziated  as  to  the  publication, 
at  the  time  of  the  triiJ,  and  we  spirit  in 
which,  probably,  the  prooeedings  were 
condncted.  All  the  cases  that  occorred 
in  the  rei^  of  James  2.  mnstbe  considered 
as  authorities  in  support  of  the  position 
for  which  I  contend,  for  all  the  proceed- 
ings have  been  reprobated  in  all  succeed- 
ing times. 

The  ultimate  result  of  the  cases  of  this 
period  is,  that  no  criminal  or  civil  lia- 
bility is  incurred  for  acts  done  by  the 
authority  of  either  House  of  Parliament. 
It  is  true  that  the  .Bill  for  reversing  the 
judgment  against  Williams  was  not  car- 
ried. It  passed  the  House  of  Commons, 
but  not  the  Upper  House.  The  reason  is 
supposed  to  have  been  that  it  was  meant 
to  indemnify  WiUiame,  but  that  there  was 
no  fund.  It  was  thought  hard  that  Sawyer, 
the  Attorney  Greneral,  should  be  made  to 
ftumish  the  indemnity ;  and  he  had  friends 
in  the  House  of  Lords.  The  proposed  Act 
was,  in  its  nature,  private ;  but  the  prin« 
ciple  of  the  decision  had  been  disaffirmed 
by  the  Bill  of  Rights. 

Since  the  Bevolution  there  has  been  only 
one  instance  in  which  actions  have  been 
brought  for  anything  done  by  the  autho« 
rity  of  the  House,  namely,  the  case  of  Sir 
Francis  Burdett.  Bwdett  v.  Ahhot  (a)  was 
an  action  of  trespass  against  the  Speaker 
for  false  imprisonment ;  and>  in  principle, 
it  cannot  be  distinguished  from  an  action 
on  the  case  for  libel.  Hohoyd,  who  wa-s 
counsel  for  the  plaintiff,  argued  that  the 
common  law  courts  could  judge  of  the  law 
of  Parliament  upon  the  question  arising 
incidentally;  but  he  failed  to  show  that 
the  question  there  did  arise  incidentally. 
The  Attorney  General,  Sir  F.  Oibhe,  showed 
that  the  case  could  not  be  distinguished 
f^m  those  which  had  arisen  upon  habeas 
corpus.  And  that  proposition  was  adopted 
by  the  judges,  who  held  that  the  question 
arose  as  directly  in  the  case  before  them 
as  it  would  have  done  on  a  proceeding 
vcpoiL  habeas  corpus.  So  here  the  case  is 
as  if  the  House  of  Commons  had  com- 
mitted the  plaintiff  for  sning,  and  he  had 
brought  himself  up  by  h^oibeajs  corpus.  In 
Bwastt  V.  ColmoffiiJ))  the  action  was  against 
an  officer  of  the  House :  the  same  defence 
was  pleaded  as  in  the  former  case ;  but 
the  plaintiff  new  assigned  for  excess,  and 
the  defendant  had  a  verdict.  That  case 
was  also  taken  up  to  the  House  of  Lords, 
for  judgment  non  obstante  veredicto;  and 
in  that  also  it  was  held  that  the  complaint 
was  answered,  and  that  the  warrant  of 
commitment  would  have  sufficed  on  return 

(a)  In  K.B.  U  East,  I ;  in  Ezch.  Ch.  4  Taunt. 
401 ;  in  Dom.  Proc.  5  Dow.  165. 

(fr)  In  E.B.  14  East,  168 ;  in  Dom.  Proc.  5 
Dow.  170. 


to  a  habeas  corpus.  Now  the  decisiona 
must  have  been  the  same,  if  the  actions 
had  been  in  case  for  publishing  the  war- 
rant, which  was  primd  faxie  a  libel,  and 
the  defendants  had  justified  under  the 
order  of  the  House.  Now  BwrMt  v.  QoV 
manSja)  I  think,  is  material  to  show  that 
there  is  no  distinction  between  an  officer 
of  the  House  and  a  member  of  the  House ; 
that  where  the  member  has  protection, 
the  officer  has  the  like  protection  ;  that  the 
question  presented  to  the  Court  is  pre- 
cisely the  same,  whether  the  action  is 
brought  against  an  officer  of  the  House  or 
a  member  of  the  House. 

Lord  Denman,  C.J.  r  I  do  not  know  that 
it  is  worth  while  to  make  the  observation 
that  Burden  v.  Colman  did  not  go  bey^ond 
this  Court.  It  was  tried  upon  a  new  assign- 
ment before  Lord  EUeTiborough. 

Lord  Bbougham  :  It  never  came  to  the 
House  of  Lords.  I  was  counsel  in  Bur- 
dett  V.  Abbot  Mr.  Clifford  argued  it  in 
the  Exchequer  Chamber,  and  he  died 
before  1817.(6) 

Lord  Denican,  C.J. :  It  is  better  to  have 
these  things  set  right. (c) 

Attorney  Oenei-al :  1  am  much  obliged  to 
your  Lordship  for  correcting  me  if  I  have 
fallen  into  any  error.  I  have  taken  the 
best  pains  I  could  to  be  accurate.  The 
report  is  in  5  Dow,  165,  from  which  it 
appears  that  both  cases  were  before  the 
House  of  Lords,  Bwrdett  v.  Abbot  and  Bur* 
dett  V.  Colman.  They  came  on  together ; 
so  it  appears  by  the  report  that  is  in  my 
hand. 

CoLEBiDOE,  J. :  If  so,  I  supposo  yon  find 
the  judgment  in  both. 

Attorney  Qeneral:  Bnrdett  v.  Aliboi  and 
Burdett  v.  Oolman  are  both  reported. 

Lord  Denvak,  C.J. :  It  is  desirable  to 
know  how  the  fact  was.  In  Burdett  v. 
Colman  the  necessity^  of  calling  in  the 
soldiers  was  decided;  they  were  called 
in ;  that  was  made  a  great  point. 

Attorney  General:  After  the  verdict  as 
to  the  excess  in  Bwrdett  v.  Cohnan,  and 
error  brought  in  both  cases,  there  is  no 
distinction  made  between  the  two  in  argu- 
ment. In  Burdett  v.  Cohnan  there  was  an 
opportunity  of  making  the  distinction,  if 
it  could  have  been  supported,  between  a 
ministerial  servant  of  the  House  and  the 


(a)  In  E.B.  14  East,  168 ;  in  Dom.  5  Ftoc. 
5  Dow.  170. 

(6)  Lord  Brougham,  who  was  sittinn^n  the 
Bencb,  stated  that  Burdett  v.  Colman  never 
went  to  the  House  of  Lords;  that  he  was 
comisel  in  Burdett  v.  Abbot,  and  that  Clifibrd, 
who  argued  it,  died  before  1817.  His  Lord- 
ship, however,  on  the  following  morning  stated 
that  he  had  been  mistaken,  and  that  Coartnay 
had  argued  the  case  in  the  House  of  Lords." — 
(Note  by  reporters,  2  P.  &  D.  84.) 

(c)  See  below,  p.  824. 
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Speaker  or  the  memberB  of  the  House ; 
bat  it  was  held  that  the  protection  applied 
to  the  officers  of  the  Hoase  just  as  much 
as  to  the  members  of  the  House,  and  there- 
fore the  case  of  Burdett  v.  Cohnan  must  be 
considered,  I  apprehend,  on  all  fours  with 
Stockdale  y.  HcvikBard, 

Many  instances  haye  ocoorred  in  which 
such  actions  wonld  have  been  brought  if 
they  had  lain.  In  Shirley  t.  Faga  (a)  the 
defendant,  a  member  of  the  fConse  of 
Commons,  being  serred  with  an  order  of 
^e  House  or  Lords  to  answer  a  petition 
of  appeal  by  the  plaintiff,  referred  to  the 
House  of  Oommons  as  to  his  priyilege. 
The  plaintiff  was  arrested  under  ttie 
Speaker's  warrant,  but  escaped.  A  fresh 
wairant  issued  against  him,  and  his  four 
coTmsel^  Femherton,  OhurchiU,  Peck,  and 
Porter,  were  taken  into  custody  by  the 
seijeant-at-arms,  and  sent  to  the  Tower. 
Four  writs  of  haheaa  carpus  before  the 
House  of  Lords  were  taken  out,  but  the 
Lieutenant  of  the  Tower  refused  to  obey. 
The  main  question  between  the  two  Houses 
was  settled  at  a  laterperiod.  Ko  doubt 
the  conduct  of  the  House  of  Commons 
was  wrong.  Had  there  been  any  remedy 
by  action,  the  parties  arrested  would  have 
ayailed  themselves  of  it,  as  they  cannot 
be  supposed  to  have  been  ignorant  of  their 
rights.  But  no  such  proceeding  took  place. 
The  oases  mentioned  on  the  other  side,  of 
abuses  of  privilege,  confirm  this  argu- 
ment :  the  greater  the  abuses,  tlie  stronger 
is  the  argument  from  the  absence  of  any 
proceeding  for  a  remedy  by  action.  LiUU' 
ion,  spealong  of  the  statute  of  Merton, 
BtkjB{h)  that  the  not  bringing  an  action 
where  it  might  be  brought  if  maintain- 
able»  is  strong  proof  that  no  such  action 
lies.  The  .omission,  in  the  present  in- 
Btcmce,  cannot  be  accounted  for  by  any 
dread  entertained  of  the  House,  because 
no  such  feeling  has  prevented  the  suing 
out  writs  of  Juieae  corpus, 

I  proceed  to  review  the  cases  from 
which  it  supposed  a  contrary  doctrine  is 
to  be  inferrea,  but  I  would  ventm*e  to  say, 
my  XiOrds,  that  in  no  one  of  those  cases  is 
there  to  be  found  anything  to  shake  the 
authority  of  the  cases  on  which  I  rely. 
In  AtiffyU*$  case,(o)  17  JE2dw.  4.,  AttvyU,  a 
member  of  the  House  of  Commons,  com- 
pliuned  to  the  House  that  writs  of  fi,  fa. 
and  ea.  so.  had  been  sued  out  against  him 
in  the  Exchequer.  What  took  place  was 
ft  conference  between  the  two  Houses,  the 
result  of  which  was  an  order  by  Parliament 
in  the  form  of  an  Act,  with  the  Iloyal  Assent, 
that  the  writs  should  be  superseded  till 
the  end  of  that  Parliament,  saving  to  the 


(a)  6  St.  Tr.  1121. 

(6)  Sect.  lOS,  Co.  Litt.  BOfr. 

(c)  I  UaU.  Pr.  4S ;  Bot.  Pari.  6, 191. 


judgment  creditor  his  execution  after  that. 
One  object  of  this  Act  was,  that  the  judg- 
ment creditor  might  have  justice  ;  for,  tul 
stat.  2Jac.  1.  c.  13.,  a  discharge  bv  privilege 
put  an  end  to  the  debt,  thougn  now,  by 
that  Act,  the  debt  is  revived  after  the  end 
of  the  Parliament,  (a)  Therefore,  in  par- 
ticular cases  it  was  customary  to  pass  Acts 
for  preserving  the  creditors'  remedy,  when 
members  were  discharged  by  privilege. 
But  no  inference  arises  from  this  in  favour 
of  the  power  claimed  for  the  common  law 
courts.  Larke*8  case,  (5)  Clerk's  case,(c) 
and  Hyde*s  ca8e,(d)  are  to  be  explained  on 
the  same  ground.  In  the  Frwr  of  Mai- 
ton's  case(d)  an  action  was  oommenoed 
against  the  defendant  for  arresting  the 
prior,  by  his  horses  and  harness,  on  his 
return  from  Parliament,  the  writ  reciting 
that  members  ought  to  be  free  in  venienc^ 
ad  eadem  Fwliamenta,  ibidem  morando  e» 
exinderedeundo.  What  the  result  was  does 
not  appear;  the  case,  therefore,  proves 
nothing.  In  Trewynnard's  case(/)  the 
sheriff  was  sued  for  an  escape  ftom  final 
process,  and  the  defendant  pleaded  that,  ' 
while  Treioyimardj  the  prisoner,  was  in  his 
custody,  he  was  discharged  by  the  Eane's 
writ  of  privilege,  as  a  member  of  tne 
House  of  Commons,  arrested  while  comins^ 
to  Parliament.  The  plea  was  demurred 
to,  but  there  was  no  judgment,  so  that 
the  case  proves  nothing.  But  an  argu- 
ment for  uie  sheriff  is  extant  in  Dyer,(g) 
containing  this  passage : — 

*<  Although  Parliament  should  err  in  granting 
this  writ,  jet  it  is  not  reversible  in  another 
court,  nor  any  de&ult  in  the  sheriff.*' 

In  Dorme  v.  Walshe{h)  the  defendant 
was  sued  in  debt  in  the  Exchequer.  He 
pleaded  a  writ  of  privilege,  which  set  out 
a  custom,  that  neither  members  nor  their 
servants  coming  to  Parliament  ought  to  be 
arrested  or  impleaded,  and  averring  that 


(a)  "  It  is  remarkable  that  in  this  statute,  s.  2^ 
it  was  thought  necessary  to  make  an  express 
provision  that  no  sheriff,  &c.,  from  whose  ens- 
tody  any  person  taken  in  execution  should  be 
delivered  bj  privilege  of  Parliament,  should  be 
chargeable  with  '  any  action  whatsoever,  for  de- 
liveriDg  out  of  execution  any  such  privileged 
person.'  "—(Note  by  reporters,  9  A.  &  £.  p.  76.) 

(6)  (1429)  1  HaUPr.  17,8  Hen.  6.;  Bot. 
Pari  4,  $57. 

(c)  (1460)  1  Hats.  Pr.  84,  89  Hen,  6.  j  Eot. 
Pari.  5,  874. 

((0  (1474)  X  Hats.  Pr.  44,  14  Edw,  4.;  Rot* 
Pari.  6, 160. 

(«)  (1815)  1  Hats.Pr.  12,  9  Edw.2.  Citing 
p.  SO  of  Prjrnne's  Animadversions  on  4  Inst. 

(/)  (1545)  1  Hats.  Pr.  69,  86  &  87  Hen.  8. 
From  Prynue's  Register,  4,  780 ;  S.C.  Dyer,  69. 

(a)  1  Dyer,  61  6. 

(A)  (1472)  1  Hats.  Pr.  41,  HEdw.  4.  From 
Piynue's  Register,  4,  752. 


815] 


StockdaU  againat  HwMard,  1887-1840. 


[816 


1m  was  a  servant  of  the  Ewrl  of  E$9t»  so 
coming,  &o.  prayed  judgment.  The 
plaintiff,  in  his  replioaiion,  prajed  that 
the  writ  might  he  disallowed,  for  that 
there  was  no  such  castom.  The  barons 
consulted  the  judges  of  both  the  other 
courts,  foimd  that  there  was  no  such  cus- 
tom as  to  not  beinff  impleaded,  disallowed 
the  writ,  and  put  the  defendant  to  answer. 
Here  the  question  arose  incidentally ;  the 
action  was  not  brought  for  an  act  done  by 
the  order  of  the  House,  but  it  merely  in- 
Yolyed  incidentaUy  a  question  of  personal 
privilege.  The  same  explanation  applies 
to  miver  V.  Ooayn.{a)  In  PledaU*8  case(&) 
the  douses,  on  conference,  agreed  that  it 
was  no  breach  of  priyilege  to  bind  a  mem- 
ber by  recognizance  to  appear  in  the  Stai- 
Chamber  after  the  end  of  the  Parliament 
formatters  not  connected  with  his  cha- 
racter as  a  member.  That  proves  nothing 
as  to  the  present  question.  In  Cooh*8 
case  (e)  a  dispute  arose  between  the  Lord 
Chancellor(a)  and  the  House  of  Commons, 
whether  members  were  privileged  from 
being  served  with  subposna ;  and  a  search 
for  precedents  was  directed,  but  no  report 
was  made  during  the  Parliament.  And, 
besides,  that  also  was  a  mere  question  of 
personal  immunity. 

In  Bewyon  v.  EveUm  (e)  the  Statute  of 
Limitations  was  pleaaed  in  bar  to  afmmp- 
Mi  for  goods  sold  and  delivered.  The 
plaintiff  replied  that  defendant  was  a 
member  of  the  House  of  Commons  from 
the  time  of  the  promise  to  the  death  of 
King  Cha/dea  1,  when  Parliament  was 
dissolved  by  such  death;  that,  fh>m 
thence  to  the  Restoration,  there  was  no 
Court  of  Chancery  from  which  an  original 
could  issue,  and  no  court  of  record 
of  the  King  o|)en;  and  that  the  action 
was  brouffht  within  six  years  of  29th 
May  1660.  Eejoinder,  that  the  cause 
of  action,  if  any,  accrued  on  10th  July, 
21  Oar.  1,  and  that,  from  thence  to 
the  death  of  ChaHea  1,  and  thence  hitherto, 
the  Court  of  Chancery  and  the  superior 
courts  at  Westminster  were  open,  &c. 
8ur-rejoinder,  that  the  defendant  was  a 
member  till  dOth  January  1649,  so  that 
the  plaintiff  could  not  sue  an  original  or 
bill  against  him,  and  that,  from  thence 
till  2Shbh  May  1660,  there  were  no  courts, 
Ac,  to  which  the  defendant  demurred. 
Here  it  was  agreed  that,  even  if  the  mem- 
ber had  been  privileged,  the  defence  was 

(a)  (1472)  1  Hats.  Pr.  42,  18  £dw  4.  From 
Prynne'8  Register,  4,  767. 

(6)  (1556)  Cited,  14  East,  47,  from  Prynne's 
Register  4,  1218. 

(c)  (1582)  I  Hats.  Pr.  96,  26  Eliz.  Cited 
from  D'Ewes'  Journal,  p.  847.  See  alio  Sir  O. 
Bridgman's  Judgments,  851. 

(<0  Sir  Thomas  Bromley. 

(«)  (1664)  Sir  O.  Bridgman's  Judgments,  824. 


not  answered,  stat.  21  Jae.  1.  c.  16,  con- 
taining no  exception  in  such  case.    The 
dicta  of  Bridgman,  C.J.,  as  to  the  privi- 
lege, were  therefore  extra-judicial,  and  a 
paraide  of  authorities  on  the  subject  was 
unnecessary.    The  action  was  not  brought 
for  anything  done  by  the  authority  or 
command  of  either  Mouse  of  Parliament. 
But  when  your  Lordships  find  it  wholly 
unnecessary  to  entertain  the  question  of 
privilege  at  all,  what  weight  is  to  be  gi-ven 
to  any  dicta  in  the  judgment  of  Sir  Orlando 
Bridgmanf    The  case  as  a  decision  does 
not   weigh    a    feather.     My    Lords,  the 
amount  of  these  dicta  has  been  greatly 
exaggerated ;  thej  will  be  found  to  apply 
only  to  the  subject   matter   before    the 
Court ;  the  question  arising  incidentaUy. 
The  dicta  at  most  show  merely  the  courts 
may  determine  the  question  of  privilege  if 
it  arise  incidentally.    Bayley,  J.,  so  under- 
stood the  observations ;  BurdeU  ▼.  Ahbot.(a) 
Further,  it  appears  that  Bridgman  did  not 
believe  that  uie  House  had  passed  a  re- 
solution declaring  it  breach  of  privilege 
to   file   an   original  against  a  member. 
Bridgma/n  relies  upon  Trewynnard^e  case,(&) 
and  others  which  have  been  already  ex- 
plained.   He  relies  also  on  a  case  in  the 
reign  of  Edw,  3,(c)  saying  that  there  the 
juc^es  proceeded,  notwithstanding  a  re- 
solution and  command  to  surcease.    That 
case  was  assise  of  novel  disseisin,  in  which 
the  question  was,  whether  the  tenant  was 
a  bastud  or  not.    The  point  was  referred 
to  the  bishop,  who  certified  (d)    to  the 
judges  of  assize  that  he  was  stating  the 
facts.    The  tenant  caused  it  to  be  sug. 
gested  in  Parliament  that  the  bishop  hM 
certified  against  the    common  law,  and 
praved  remedy.    There  was  then  a  writ 
to  the  justices  of  assize  to  surcease ;  but 
they  took  the  assize  nevertheless,  in  right 
of  the  damages,  and  adjourned  the  parties 
to  the  Common  Pleas.    Then  a  writ  came 
to  them  to  cause  the  record  to  be  brought 
to  the  council  before  the  bishop  of  L.  and 
two  other  bishops,  to  try  if  the  cause 
assigned  by  the  bishop  of  bastardy  were 
good.      They   adjuck^ed    the    certificate 
good.    Afterwards,  because  the  justices 
of  assize  had  taken  the  assize  contrair^  to 
the  writ,  the  chancellor  reversed  their 
judgment  before  the  council,  where  it  was 
adjudged  as  the  bishop  had  certified,  and 
orden^  the  record  back  into  the  Common 
Pleas.    There  it  was  adjudged  that  the 
plaintiff  should  recover,  because  the  bish<m 
had  certified  that  the  tenant  was  bastaro. 


(a)  14  East,  88. 

(6)  1  Hats.  Pr.  59 ;  S.C.  Prynne's  Register, 
4,  780  ;  Dyer,  59. 

(c)  (1865)  T.  B.  Pasch.  89  £dw.  8.  f.  14  A. 
See  Lib.  Am.  88  Edw.  8.  t  S84  B.  pi.  14. 

id)  See  Yin.  Abr.,  Bastard  (K),  (L). 
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BQt  it  is  said  that  the  justioes  took  no 
regard  of  the  revenal  before  the  connciL 
bcNoanBe  that  was  not  a  plaoe  where  the 
judgment  could  be  rerersed.  Now  it  does 
not  appear  that  the  writ  to  sorcease,  in 
ihii  case,  was  issaed  by  Parliament.  In 
FiM»0rb&rt'»,{a)  Bro<>ke%(b)  and  BoUe*8(o) 
Abridgments,  this  case  is  cited  merely  to 
show  that  the  jadges  consider  themseiTes 
bonnd  by  the  bishop's  certificate,  without 
regard  to  the  ^[rounds  on  which  it  proceeds. 
Sven  if  the  wnt  issued  flrom  Parliament,  the 
case  does  not  support  Br%dgm(m*9  doctrine 
that  the  courts  will  not  obe^  a  writ  to 
surcease  from  proceedings  against  a  mem- 
ber ;  for  it  does  not  appear  that  the  tenant 
was  a  member  of  Parliament.  Bridgman 
relies  also  on  Siaunton  t.  8iaunion.{d) 
^Hiat  was  formedon  in  the  Common  Pleas, 
where,  a  ouestion  arising  upon  an  ayer- 
ment  in  tne  demandant's  counterplea,  he 
"  sued  to  council  in  Parliament "  (which 
seems  to  mean  that  he  took  the  opinion 
of  the  House  of  Lords),  whether  the  aver- 
ment  coald  be  so  made;  and  the  Lords 
held  that  it  could.  A  writ  was  then 
issued  to  the  Common  Pleas,  reciting  the 
opinion,  and  commanding  them  to  go  on. 
The  judges  differing,  the  case  was  again 
brought  before  Parliament,  which  again 
directed  the  Common  Pleas  to  proceed, 
and  it  was  accorded  in  Parliament  that 
judgment  should  be  given  for  the  demand- 
ant. This  was  done ;  but  a  writ  of  error 
was  brought,  so  that  the  matter  again 
came  before  the  judges,  notwithstanaiug 
the  two  resolutions.  The  case  occurred 
in  the  reign  of  Edward  3,  at  which  time 
it  was  not  unusual  for  the  Courts  of  law 
to  consult  Parliament  in  cases  of  difficulty. 
All  that  the  instance  shows  is  that,  at 
that  time,  the  courts  of  conmion  law 
would,  in  a  case  between  party  and  party, 
hold  themselyes  at  liberty  to  give  judg- 
ment contrary  to  the  opinion  of  the  Lords 
deliTcred  in  a  quasi-judicial  capacity.  It 
has  no  connexion  with  the  point  discussed 
tj  Brid^ncM,  or  with  the  present  ques- 
tion. There  was  no  point  of  priyuege 
inyolyed. 

In  1681  (33  Oar,  2.),  Fii»harri8(e)  had 
been  impeached  for  high  treason;  and 
the  Lords  resolved  (a  question  having 
arisen  whether  such  impeachment  should 
be  in-  the  case  of  a  commoner)  that  the 
case  should  be  proceeded  with  in  the 
crdinary  course  of  law.    The  House  of 


(a)  See  Fits.  Gr.  Abr.,  Bastardy,  pi.  8. 

(6)  See  Bro.  Abr.,  Bastardy,  pi.  21. 

(e)  See  9  BoU.  Abr.  A92,  1.  85,  TriaU  (B), 
pLl. 

(^>  (1839)  Fits.  Gr.  Abr.  Vonoher,  pi.  119, 
and  Bot.  Pari.  2,  122  (14  Edw.  8).  See  T.B. 
(Rolls  Series),  13  &  14  £dw.  8.  £F.  16-89,  and 
Introdoetion,  pp.  xxzvit-zliy. 

(<)  8  St  OY.  228. 


Commons  passed  a  resolution  against  the 
resolation  of  the  House  of  Lords:  and, 
two  days  after.  Parliament  was  dissolved. 
Then  Fiixharris,  being  indicted  in  this 
Court,  pleaded  in  abatement  that  an  im- 
peachment was  depending ;  and  the  plea 
was  overruled,  and  judgment  of  resporuleat 
ouster  given.  The  onljf  point  there  deter- 
mined was,  that  an  impeachment  in  a 
Parliament  which  was  dissolved,  did  not 
abate  an  indictment  in  the  common  law 
courts.(a)  That  has  nothing  to  do  with 
any  question  of  privilege.  In  Knowles'e 
case  (or  Lord  Banht^ry'$  case(&))  the 
defendant  was  indicted  for  murder,  as 
Oharles  Knowles,  and  {^leaded  in  abate- 
ment that  he  was  Earl  of  Bcmbury,  which 
was  no  doubt  a  good  nlea.  A  replication, 
that  he  had  petitionea  the  House  of  Lords 
to  be  tried  by  his  peers  as  Earl  of 
Banbwry,  and  that  the  petition  had  been 
dismissed,  was  held  bad  on  demurrer; 
and  properly ;  for  the  proceeding  cf  the 
Lords  was  ooram  non  judice,  they  having 
no  jurisdiction  in  such  cases  unless  on 
reference  to  them  by  the  Crown ;  in  fact, 
the  Crown  sometimes  decides  such  cases 
upon  the  advice  of  its  own  law  officers,  as 
in  the  case  of  the  Himtingdon  peerage. 
This  is  therefore  no  authority  on  privilege. 
The  fact  in  dispute  was,  was  he  Earl  of 
Banbtm^ — ^whether  the  prisoner  was  the 
legalised  descendant  of  tne  first  grantee  of 
the  earldom  P  The  attempt  was  to  plead 
an  adjudication,  but  no  regular  adjudica- 
tion was  shown.  Neither  House,  as  such, 
had  any  interest  in  the  question. 

In  Ashhy  v.  White(c)  the  question  was 
one  in  wmch  the  Houses  of  Parliament 
had  no  interest ;  it  turned,  accordinc;  to 
HoU,  C.J.,  on  common  and  statute  law. 
Three  judges  against  HoU,  C.J.,  decided, 
in  the  King's  Bench,  that  such  action  did 
not  lie.  On  error,  in  the  House  of  Lords, 
of  the  ten  judges  present,  one  doubted, 
five  held  that  the  action  did  not  lie, 
and  four  that  it  did.  It  was  decided  by 
fifty  lords  against  sixteen  that  it  did  lie.(a) 
Lord  Mafisfield,  in  Milwa/rd  v.  8erje<mt,(e) 
disapproved  of  the  decision.  But,  at  any 
rate,  it  has  no  bearing  upon  a  case  where 
an   express  resolution  of  the  House  of 


(a)  "In  Warren  Hastingi*  case,  it  was 
resolved  by  both  Houses,  in  1791,  that  the 
dissolution  of  ParliameDt  does  not  abate  a 
pendinff  impeachment.  See  Pari.  Hist.  28, 
1018,  Und.  29,  514.  As  to  publications  on  this 
subject,  see  2  St.  Tr.  1446  note."--(Note  by 
reporters,  9  A.  &  E.  p.  82.) 

(6)  (1692-3)  12St.  Tr.  1167;  S.C.  2  Salk. 
509  ;  1  Ld.  Baym.  10. 

(c)  (1703)  2  Ld.  Baym.  938;  S.C.  14  St. 
Tr.  695. 

(<0  2  Ld.  Raym.  958. 

(e)  (1785)  Note  (fr)  to  14  East,  59. 


819] 


Stockdale  against  Hanaard,  1837-1840. 


[820 


Commoxis  is  jndiciallj  before  the  Ckrart. 
This  remark  applies  to  later  cases,  in 
which  it  has  been  held  that  such  action 
lies;  but  in  none  of  which  was  there 
any  conflict  as  to  privilege  between  tiie 
House  and  a  court  of  law ;  MUward  t. 
Serjeant,{a)  Brewe  v.  (7(mlton,(6)  Fox  v. 
CoTheU,(c) 

The  Duchm  of  Somerset  v.  The  Earl  of 
Mancheeterid)  is  sometimes  referred  to  for 
the  dicta  contained  in  it.  There,  in  a 
case  before  the  delegates,  in  which  the 
validity  of  a  will  was  in  question,  the 
defendant,  being  a  peer,  wrote  a  letter  to 
the  delegates  demanding  forty  days*  privi- 
lege, to  put  off  the  sentence,  before  the 
session  of  Parliament.  This  letter  the 
delegates  might  have  disregarded  entirely. 
They  came,  however,  to  nve  resolutions, 
im])orting,  first,  that  they  would  not 
notice  a  demand  of  privilege  made  by 
letter,  but  only  one  signified  by  writ  of 
privilege  under  the  great  seal ;  secondly, 
that,  when  questions  of  privilege  of  Par- 
liament come  legally  before  the  courts, 
they  are  the  proper  judges  to  allow  or  dis- 
allow the  privilege ;  thirdly,  that  privi- 
lege was  not  to  be  allowed  to  a  party  sued 
aheno  jwre ;  fourthly,  that  the  Earl  had 
not  privilege  for  forty  days  before  the 
session  ;  fifthly,  that  the  judges  were  not 
bound  to  proceed,  in  courts  of  justice, 
according  to  the  votes  of  either  Houso  in 
cases  of  privilege,  but  according  to  the 
known  laws  of  uie  realm,  their  oaths  and 
trusts;  sixthly,  that  they  might  pass 
sentence  without  breach  of  privilege,  the 
Earl's  pmonal  attendance  not  being  neces- 
sary. They  passed  sentence  accordinglv. 
But,  of  these  resolutions,  the  first  is  clearly 
wrong,  if  meant  to  affirm  that  privilege 
can  never  be  noticed  except  when  there  is 
a  writ  of  privilege.  The  second,  from  the 
cases  cited,  (e)  appears  to  refer  only  |^to 
those  instances  where  the  question  arises 
incidentally.  The  third  is  unimportant 
here.  The  fourth  would  alone  have  been 
sufficient  to  decide  the  case.  The  fifth  is 
prurely  gratuitous,  there  being  no  resolu- 
tion of  the  House  before  the  delegates. 

The  decision  in  the  Duchess  of  Kingston* s 
CBee(f)  against  the  conclusiveness  of  a 
former  sentence,  when  disputed  by  a  per- 
son not  party  to  the  suit  in  which  it  was 
given,  cannot  militate  against  the  prin- 
ciple here  argued  for  by  the  defendant.] 
I  come  to  the  case  of  Mr.  Long  WeUeS' 


(a)  (1785)  Note  (6)  to  14  East,  59. 
(6)  (1787)  1  Bast,  563,  note  (6). 

(c)  (1784)  Cited  14  East,  62. 

(d)  (166S)  Frynne's  Register  4, 1214. 

(«)  Donne  ▼.  Walshe,  1  Hats.  Pr.  41,  see 
above ;  Ryver  v.  Cosjfn,  I  Hats.  Pr.  42,  see 
above. 

(/)  (1776)  20  St.  Tr.  855. 


^y>(<»)  upon  which  my  learned  friend  relkt , 
and  for  which  he  has  very  much  lauded  the 
noble  and  learned  Lord(&)  who  then  held 
the  mat  seal.  What  does  the  case  prove  P 
Mr.  Xong  WeUesley  was  guilty  of  contempt 
in  keepiuff  possession  of  the  person  of  a 
ward  of  Chancery  contrarv  to  the  autho- 
rity of  the  Lord  Chancellor,  and  contu- 
maciously refusing  to  deliver  up  the  ward. 
He  was  committed  for  a  contempt  of  court. 
He  claimed  a  right  to  be  released  on  the 

S-ound  of  privilege.  A  Committee  of  the 
ouse  of  CJommons,  appointed  to  consider 
the  subject,  decided  against  the  claim. 
The  report  of  the  Committee  was  adopted 
bv  the  House,  and  his  claim  to  be  dis- 
cnarged  was  most  properly  disallowed  by 
the  Lord  Chancellor.  Now  what  does 
that  amount  to?  Merely  to  this,  that 
there  may  be  a  claim  of  privilege  which 
the  Court  may  disallow,  and  is  bound- to 
disallow.  Why,  my  Lords,  if  any  debtor 
being  taken  upon  a  c<i,  sa»  were  to  apply 
to  this  Court  and  say  that,  being  a  tnird 
cousin  to  a  member  of  Parliament,  he  was 
privileged  from  being  taken  upon  a  co.  so., 
your  Lordships  might  very  properly,  for 
aught  I  know  to  the  contrary,  determine 
that  no  such  privilege  exists;  he  merely 
claiming  it,  and  bringing  nothing  at  all 
in  support  of  such  a  claim.  Mr.  Long 
WeUeshy  simply  asserted  that,  being  a 
member  of  the  House  of  Commons*  he 
was  not  liable  to  be  taken  upon  an  attach- 
ment by  the  Lord  Chancellor.  The  Lord 
Chancellor  held  he  was  liable,  after  the 
House  of  Commons  had  decided  the  same 
way.  The  decision  of  the  Court,  instead 
of  being  against  the  resolution  of  the 
House  of  (Jommons,  was  in  exact  con- 
formity with  it.  There  are  certain  ex- 
pressions to  be  found  in  his  Lordship's 
ludgment  which  I  think  might  well  haye 
oeen  spared,  after  the  decision  of  the 
Committee  of  Privileges  and  of  the  House ; 
and  I  cannot  attach  much  importance  to 
the  declaration  of  the  noble  and  learned 
Lord  as  to  what  his  conduct  would  have 
been  if  the  decision  had  been  different. 
My  Lords,  I  have  the  most  sincere  respect, 
and  I  may  say  regard,  for  the  noble  and 
learned  I^rd  who  pronounced  that  judg- 
ment ;  but,  taking  it  in  coigunction  wiw 
the  preface^c)  to  it,  with  which  he,  Tni-rli^g 
as  an  eager  partisan  in  this  controversy, 
has  recently  favoured  the  world,  it  does 
lower  very  much  the  value  to  be  g^ven  to 
any  expression  of  his  respecting  privilege. 
Some  of  the  inaccuracies  into  which  he 
has  fallen  I  will  at  this  hour  refer  to  vezy 
shortly. 

(a)  Welleslesf  v.  Beaufort,  2  Rots,  h  My. 
639 ;  S.C.  2  St.  Tr.  N.S.  911. 

(6)   Lord  Broagham. 

(c)  Lord  Brougham's  Speeches,  4,  341,  and 
see  above,  p.  765. 
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He  Buppoees  that  it  was  an  illegal 
olftixn  that  serrants  of  members  of  Parlia- 
ment were  to  be  fVee  from  arrest ;  it  was 
not  an  illegal  claim,  it  was  a  piriyilege 
recognised  by  the  law  of  the  land  till  taken 
away  by  an  Act  to  which  the  Commons 
ated 


in  the  tenth  year  of  George  3.(a) 

He  BUpposes  it  was  claimed  by  members 
of  Parliament  that  their  honses  were  not 
to  be  entered  nnder  legal  process,  and 
that  they  had  the  privilege  of  sanotnary 
like  the  royal  palaces.  I  beg  to  say  that 
no  such  clum  is  to  be  fonnd  at  any  period 
of  the  history  of  Parliament.  What  was 
claimed  was  this,  that  what  a  member 
neceflsarily  bronght  alonff  with  him  and 
used  while  he  was  attenaing  Parliament 
was  to  be  privileged,  and  from  the  nature 
of  the  times  it  was  necessary  that  the 
privilege  shonid  so  far  exist.  Nowadays 
ft  member  may  travel  to  London  from  the 
provinces  by  a  post  chaise,  or  by  a  stage 
coach,  or  by  a  railway;  but  in  former 
times  he  was  obliged  to  ride  the  whole 
jonmey  on  the  horse  which  he  mounted 
at  his  mansion-honse  door  in  the  country. 
And,  if  the  horse  was  taken  awajr  from 
him,  he  could  not  be  in  his  place  m  Par- 
liament at  the  return  of  the  writ.  Do  not 
let  ns  suppose  that  our  ancestors  were  so 
ontraffeously  absurd  as  would  be  repre- 
sentea  when  they  claimed  privilege  for  a 
horse,  or  that  which  was  indispensably 
necessary  for  their  doing  their  duty  while 
the  House  sat.  It  never  was  pretended, 
80  far  as  I  know,  that  the  house  of  a 
member  was  like  a  royal  palace  and  had 
the  privilege  of  sanctaary.(d)  My  Lords,  it 
iB  supposed  by  the  noble  and  learned  Lord 
that  the  claims  as  to  servants  beins  privi- 
leged, Ac.  were  silently  abandoned ;  they 
were  not  silently  abandoned,  they  were 
taken  away  by  Acts  of  Parliament  to  be 
found  in  the  statute  book.  I  will  say  no 
more  as  to  the  parallel  between  privilege 
and  robbing  and  murdering  on  the  high- 
way, or  as  to  the  privilege  of  the  House 
of  Commons  being  like  that  of  the  mem- 
bers of  a  profession ;  but  I  must  point  out 
another  inaccuracy  of  the  noble  and  learned 
Lord.  He  supx>oses  that  the  committee  of 
the  House  of  Commons  to  inquire  into  the 
printing  and  publication  of  parliamentary 
papers  was  appointed  after  this  action 
was  brought.  The  committee  to  which 
reference  is  made  arose  out  of  another 
action,  and  had  no  view  to  this  action, 
and  that  committee  had  made  its  report 
before   this   action  was   commenced   or 


(a)  10  Geo.  8.  o.  50.  8€e  11  Geo.  2.  e.  24. 
now  repealed,  except  sect.  4,  bj  80  &  81  Vict 
c  59  (S.L.B.).  See  also  12  A  13  Will.  8.  c.  8., 
now  repealed  by  the  lame  Act. 

(5)  See  StrtUhmore  v.  Lamg,  2  St.  Tr.  N.8. 
207  ;  8.C.  2  Wilson  and  Shaw,  1. 


known  to  be  in  contemplation.  Again, 
his  Lordship  supposes  there  is  a  claim  by 
the  House  of  Commons  of  mining  laws, 
which  has  never  been  set  up.  Finally,  it 
is  alleged  by  the  noble  and  learned  Lord 
that  the  committee  were  guilty  of  a  gross 
inconsistency,  after  the  resolutions  to 
which  they  had  come,  in  appearing  and 
pleading  to  this  action.  If  this  was  a  fit 
subject  for  a  peer  of  Parliament  to  discuss 
pending  the  suit,  I  think  I  have  shown 
that  these  resolutions  were  entirely  con- 
sistent with  the  procedure  which  the  Mouse 
subsequently  adopted. 

Now,  my  Lords,  I  have  onljr  to  bring 
before  your  notice,  which  I  will  do  very 
briefly,  the  case  of  Mr.  Lechmere  Oha/rU 
t(m,(a)  which  is  the  last  case  which  has 
occurred  upon  the  subject. 

Lord  Denxan,  C.J. :  We  wish  to  consult 
your  convenience.  You  have  been  fully 
and  favourably  heard,  and  if  you  are 
likely  to  conclude  to-day  we  will  sit  a 
little  longer. 

Attorney  General :  I  am  just  concluding 
this  head  of  my  argument,  and  then  I 
shall  pray  that  I  may  have  a  respite  till 
to-morrow,  when,  if  I  am  not  stopped  as 
having  already  entitled  myself  to  your 
judgment,  I  shall  have  much  information 
to  lay  before  you  respecting  the  existence 
of  privilege.  My  Lords ,  in  Lechmere  OharU 
ton* 8  case,  as  in  Long  WeUesley'e  case,  there 
was  no  decision  at  all  at*  variance  with  the 
exclusive  jurisdiction  of  the  Honses  of 
Parliament  over  ouestions  of  privilege. 
Mr.  Lechmere  CharUon,  member  for  Lud- 
low, being  committed  for  a  contempt  of 
the  Court  of  Chancery,  presented  a  peti- 
tion to  the  House  of  Commons,  claiming 
to  be  released  on  the  ground  of  privilege. 
It  was  referred  to  the  Committee  of  Privi- 
leges, from  whom  there  was  a  report  that 
he  was  not  entitled  to  privilege.  This 
case  came  before  Lord  Gottenhamj  the 
present  Chancellor,  and  he  certainly  is 
more  cautious  a  good  deal  in  the  kmguage 
he  uses  than  his  immediate  predecessor  ; 
he  does  not  say  what  he  would  have  done 
if  the  resolution  of  the  House  of  Commons 
had  been  different,  bat  he  seems  to  con- 
sider the  proper  mode  of  settling  the  law 
to  be  by  reference  to  the  Committee  of 
Privile^,  and  not  by  a  decision  of  a  court 
of  justice.  The  present  Lord  Chancellor 
says: — 

"  Mr.  Charlton,  as  a  member  of  the  House  of 
Commonf ,  and  as  a  barrister,  must  very  well 
have  known  that  no  longer  ago  than  the  year 
1831  a  case  occurred  which  involTed  a  question 
precisely  similar  to  the  present ;  it  was  matter 
of  discussion  in  this  Court,  and  of  inquiry  in 
the  House  of  Commons,  and  it  led  to  the  same 


(a)  In  the  matter  of  the  Ludlow  CharUiee, 
2  My.  A  Or.  816. 
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remit  as  has  followed  the  laTestigatioii  in  this 
oase,  BamelT,  the  resolation  of  a  Ck>niiiiittec  of 
PriTileges  that  for  contempts  of  this  Court  the 
House  of  Commons,  most  properly,  do  not  con- 
4ider  a  member  of  their  House  as  priTile^ed. 
By  contempt  of  this  Court,  I  mean  that  species 
of  contempt  of  which  the  party  was  guilty  in 
the  case  in  1831,  and  of  which  Mr.  Charlton 
has  been  adjudged  guilty  in  this  case.  Of  the 
law  of  Parliament  and  the  law  of  this  Court, 
therefore,  Mr.  Charlton,  educated  as  he  must 
have  been,  and  fiUing  the  situation  in  which  he 
was  placed,  could  not  possibly  haTe  been 
ignorant."     "  Then," 

says  Lord  Cottenham, 

«<he  adopts  the  course  of  ascertaining  what  a 
Committee  of  Priyileges  would  do  in  his  favour, 
and  that  course  has  ended  in  the  way  stated  in 
his  petition." 

Lord  CoUenham  proceeds  to  say  that, 
under  these  circam  stances,  priyilege  does 
not  apply,  and  he  orders  nim  to  be  re- 
mandea.  Now,  my  Lords,  as  far  as  the 
authority  of  that  noble  and  lel^nedjudge 
goes,  it  seems  to  intimate  that  the  Houses 
of  Parliament  would,  properly  jud^  of 
their  privileges,  and  he,  instead  of  disput- 
ing, or  scorning,  or  spuming  at  the  deci- 
sion of  the  Committee  of  friyileges  to 
which  this  question  was  referred,  speaks  of 
it  with  great  deference  and  respect,  and  acts 
upon  it.  My  Lords,  this  is  the  latest  case 
I  am  aware  of  in  which  any  such  question 
has  arisen ;  and  I  have  now  upon  the  first 
and  second  branches  of  my  argument 
travelled,  as  far  as  I  know,  tlut)ugh  every 
case  that  could  be  cited  against  me.  Your 
Lordships  are,  no  doubt,  acquainted  with 
them  all,  but  I  wish  to  bring  them  fdlly 
and  fairly  before  you.  I  have  kept  back 
no  case  and  no  dictum  that  could  possibly 
be  relied  upon  by  the  other  side,  as  far  as 
my  researches  extend.  What  is  the  re- 
Bult  P  Is  there  any  authority  to  show  that 
the  law  of  Parliament  is  not  separate  from 
the  common  law  P  Is  there  any  to  contra- 
dict what  is  laid  down  in  the  reign  of 
Richard  2,  and  repeated  by  all  the  judges 
from  Thar]^*$  case  down  to  the  present 
dajr,  that  it  is  a  separate  branch,  with 
which  the  common  law  judges  are  not 
supposed  to  be  conversant,  and  of  which 
'  they  ou^ht  not  to  take  cognizance  against 
the  declared  opinion  of  Parliament  P  Is 
there  anything  to  show  that  the  Houses 
of  Parliament  are  not  courts  superior  to 
the  courts  of  common  law,  and  that  in 
such  superior  courts  the  administration  of 
this  branch  of  the  law  is  constitutionally 
vested  P  Is  there  any  one  case  or  dictum 
to  show  that,  where  the  question  of  privi- 
lege arises  directly,  the  courts  of  common 
law  have  jurisdiction  over  it;  or  that, 
where  the  question  of  privilege  arises 
incidentally,  and  the  adjudication  of  the 
court  of  exolusiTe  jurisdiction  is  judicially 


brought  before  the  notioe  of  a  court  of  in- 
cidental jurisdiction,  this  adjudication  is 
not  binmngP  Is  there  anything  in  the 
slightest  degree  to  impugn  the  authorities 
upon  which  I  rely,  wkich  are  numerous 
and  uniform,  and  which  with  one  voice 
declare  that,  on  questions  of  privilege 
directly  arising,  courts  of  law  have  no 
jurisdiction,  and  that  for  acts  done  by  the 
authority  of  Parliament  no  action  can  be 
maintained  P  It  still  remiains  for  me, 
under  protest,  to  argue  before  your  Lord- 
ships that,  if  you  could  examine  into  the 
existence  of  this  privilege,  if  you  can  con- 
ceive yourself  in  the  situation  of  members 
of  the  House  of  Commons  discussing  the 
question  in  their  chamber,  if  you  consider 
yourselves  sitting  here  competent  to  weigh 
arguments  of  expediency  and  reasons  of 
state,  if  in  deoiding  this  demurrer  you  are 
to  look  into  the  journals  and  votes  of  the 
House  of  Commons,  and  inquire  into 
usages  of  which  there  is  no  written  record, 
you  will  find  that  this  privilege  has  long 
existed,  that  it  is  essentially  necessary  to 
the  exercise  of  the  functions  of  the  House 
of  Commons,  and  that  any  curtailment  of 
it  would  be  injurious  to  the  rights  and 
liberties  of  the  people,  (a) 

Lord  Dekmah,  C.J. :  To-morrow  we  will 
proceed  with  the  case. 

Adjourned. 

April  25,  1839.— Lord  Beouohak:  Mr. 
Attorney f  I  find  I  was  quite  wrong  yester- 
^9,j(b) ;  BwrdeU  v.  Coman  was  argued  in 
the  House  of  Lords;  but  Mr.  (Tourfyuiy 
argued  it,  and  not  I ;  he  was  my  junior. 

Attorney  Oeneral :  Before  I  proceed  with 
my  argument  I  am  desirous  to  set  myself 
right  with  regard  to  Lord  Chief  Justice 
Kdyng;  because  it  would  be  most  pain- 
ful to  me  to  be  supposed  to  have  brought 
any  charge  against  a  Chief  Justice  of  this 
Court  which  I  could  not  substantiate. 
From  the  sixth  volume  of  the  State  Trials 
it  appears  that  Chief  Justice  K^mg, 
when  on  the  western  circuit,  fined  IVag- 
niaff  and  others  of  the  jury  100  marks 
apiece, — 

"  because,  though  evidence  was  given  that  per- 
sons had  assembled  at  conventicles  and  had 
Bibles  with  them,  the  jury  would  not  find  them 

(a)  The  Attorney  General  here  cited,  in  addi- 
tion to  the  authorities  before  adduced  by  him 
from  text  writers,  ''Lex  Parliamentaria,  or  a 
Treatise  of  the  Law  and  Custom  of  the  Parlia- 
ments of  England  "  (1690),  in  which  it  is  stated 
that  the  Houses,  though  now  sitting  separately, 
continue  one  court ;  that  the  Parliament  gives 
law  to  other  courts,  and  therefore  ought  not  to 
receive  it  from  them  (pp.  86,  37)  ;  and  that "  it 
doth  not  belong  to  the  judges  to  judge  of  any 
law,  custom,  or  privilege  ofParliament "  Cp.  9). 
—(Note  in  9  A.  &  B.  85.) 

(6)  See  above,  p.  812. 
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gniltj  of  keeping  a  oonyenticle  npon  the  late 
Act  of  the  16th  Charlee  9,  aad  the  jury  were 
eommitted  till  they  paid  their  finet."(<>) 

Affain,  on  a  trial  before  him  of  Henry 
Hood,  for  the  mnrder  of  John  Kewen,  he 
fined  the  jnrr  in  large  sums,  because  they 
found  a  Yerdict  of  manslanghter,  instead 
of  a  verdict  of  murder,  the  Chief  Justice 
wishing  that  the  prisoner  should  be 
hanged.  A  complaint  being  made  upon 
this  subject  to  the  House  of  Commons,  it 
appears  by  the  journals  now  lying  before 
me,  that  on  the  16th  of  October,  1667— 

*'  the  House  bein^  informed  that  there  have 
been  some  innovations  of  late  in  trials  of  men 
for  th^  lives  and  deaths,  and  in  tome  particolar 
eases  restraints  have  been  put  upon  juries  in 
the  inqniries(6), 

it  is  resolyed  that  this  matter  be  referred 
to  a  committee. 

Lord  DsNiuiY,  C.J. :  That  is  the  case 
probably  that  &ir  Mohert  Athyns  referred  to. 

Attorney  General :  It  may  be. 

Lord  DsNMAN,  C.J. :  It  is  stated  in  the 
18th  State  Trials  that  Sir  Robert  Athyna 
argued  the  case  of  The  King  t.  WilUaTiu ; 
and  there  is  a  long  history  given  of  it 
upon  the  respectable  authority  of  Mr. 
Oharle$  Wyrnn,  All  the  circumstances  are 
mentioued. 

Attorney  General:  Which  are  a  mere 
fable;  the  argument  was  prepared  but 
never  spoken. 

Lord  Denman,  C.J. :  I  think  it  must  b6 
so.  Looking  at  the  report  of  Comberhach 
and  Shower, (c)  it  is  clear  that  that  could 
not  have  taken  place,  and  that  he  must 
have  prepared  the  argument  only. 

Attorney  General :  Sir  Bcheri  Athyna  was 
then  a  judge  in  retirement,  and  he  merely 
wrote  the  argument  as  an  exercise. 

{The  Attorney  General  cited  from  6  State 
Tnals,  992,  the  report  of  the  committee 
appointed  to  inquire  into  the  conduct  of 
Cnief  Justice  Kelyng.l 

Hy  Lords,  I  now  resume  my  argument 
according  to  the  method  I  had  proposed, 
and  respectfully  denying  the  power  of 
this  Court  to  inquire  into  priyilege,  and 
protesting  against  such  an  assumption 
of  jurisdiction,  I  proceed  to  argue  this 
Question  as  a  member  of  Parliament  might 
do  in  the  House  of  Commons,  if  it  arose 
there,  and  to  show  that  the  House  of 
Commons  may  lawfully  order  the  publi- 
Cftkion  of  any  report  or  paper  laid  before 
the  House,  and  mav  for  public  informa- 
tion print  any  of  their  proceedings,  the 
publication   of  which   they   may  judge 


(a)  6  St.  Tr.  998. 

(6)  Goidwier's  ease,  J.  Kelyng,  50 ;  6  St  Tr. 
90S ;  Com.  Jonm.  9,  4;  1  Hats.  Pr.  118  ;  Fer- 
laH's  '*  Exposition  of  the  Law  of  PSxliament." 

(e>  S  Show.  471 ;  Comb.  18.  See  Dictionary 
of  National  Biography,  9, 932. 


necessary  to  the  performance  of  their 
ftmctions  and  conaucive  to  the  public 
good,  although  what  is  so  published  be  of 
a  criminatory  nature,  and  if  published 
without  authority  might  be  the  subject 
of  action  or  indictment.  If  the  House 
has  this  power  of  course  no  action  can 
be  maintained,  for  what  is  done  in  the 
exercise  of  it. 

Now,  let  UB  see  what  the  qaestion  at 
present  is,  and  the  exact  limits  of  the 
difference  between  us.  I  understand  it 
to  be  oonoeded  that  sach  reports  and 
papers  thouffh  defamatory,  may  be  law- 
mlly  printea  for  the  use  of  members  of 
the  House,  and  may  be  distributed  among 
them ,  but  that  the  delivery  of  a  copy  to 
any  one  not  a  member  of  the  House  ia 
said  to  be  illegal.  If  the  Court  can  in- 
quire into  the  existence  of  the  privilege, 
and  the  privilege  of  printing  and  circu* 
lation  is  confined  to  the  use  of  the  mem* 
hers,  I  must  acknowledge  that  the  present 
action  may  be  maintained.  Assumine 
that  the  circulation  must  be  confined 
among  the  members  of  the  House,  and 
that  the  Court  can  inquire  what  is  the 
extent  of  the  privilege,  there  would  be  no 
defence  in  this  action.  IJp<>n  the  record 
there  is  a  publication  admitted  to  a  per- 
son not  a  member.  The  circumstances  of 
the  publication  are  not  at  all  stated  in 
the  aeclaration  nor  in  che  plea,  it  is  not 
alleged  on  the  declaration,  nor  does  it 
appear  by  the  plea  that  this  was  a  case  of 
sale,  whether  there  was  any  money  re» 
ceived  for  the  copy,  or  it  was  delivered 
gratuitously.  There  might  well  have 
been  a  publication  of  this  paper  to  a  per- 
son who  was  not  a  member  of  the  House 
of  Commons,  although  it  was  not  sold,  and 
no  price  paid  for  it. 

But  the  question  of  sale  must  be  wholly 
immaterial. (a)  Whether  the  delivery 
was  gratuitous,  or  whether  it  was  in  con- 
sideration of  the  full  price  which  would 
be  required  for  the  jninting  of  this  pub- 
lication, or  a  portion  of  it,  can  weigh 
nothing  in  vour  decision.  The  action  lies 
for  the  pul)iication  of  unauthorised  libels, 
whether  there  was  a  price  or  not ;  and  if 
the  action  would  not  lie  were  the  distri- 
bution gratuitous,  it  cannot  lie  a  price 
being  paid;  therefore  this  circumstance 
of  sale,  about  which  so  much  has  been 
said,  is  a  matter  in  the  consideration  of 
every  lawyer,  utterly  indifferent. 

Before  1  proceed,  let  me  consider  the 
importance  to  the  plaintiff  of  this  great 
controversy,  about  which  so  much  haa 
been  said  by  those  i^o  deny  the  power 
which  the  House  of  Commons  claims. 
This  power  is  of  the  less  importance  to 
the  House  of  Commons,  it  is  of  the  last 


(a)  See  below,  p.  880. 
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Lords,  in  ftrgniiig  the  existence  of  the 
privilege,  if  we  are  not  to  confine  onr- 
selyes  to  the  record,  it  becomes  indis* 
poTisably  necessary  to  follow  the  conrse 
which  would  be  pursued  in  the  House  of 
Commons.  In  Laks  t.  King{c^  the  Court 
said  thej  would  take  judicial  notice  of  the 
usage  of  Parliament,  after  they  had  in- 
formed themselyes  of  it  by  inquiry. 
There  is  abundant  evidence  of  such  usage 
in  the  present  case.  Numerous  instances 
are  coUected  in  the  Report  of  the  Com- 
mittee of  the  House  of  Clommons  on  this 
subject(&) ;  and  there  are  many  others  to 
the  same  effect.  The  result  is  this: 
Before  the  invention  of  printinff,  other 
modes  must  have  been  resorted  to  for 
publishing  the  proceedings  of  Parliament. 
Statutes  were  formerly  proclaimed  in  the 
county  courts.  There  is  no  express  proof 
of  the  usage  to  publish  proceedings  before 
July  30th,  1641  ;  even  the  practice  of 
printing  for  the  use  of  memoers  is  not 
traced  to  an  earlier  period.  From  1641 
till  1680  the  Speaker  ft*om  time  to  time 
appointed  a  person  exclusively  to  print 
and  sell  specific  papers ;  the  form  of  ap- 
pointment is  seen  in  Thompson's  ca8e.(c) 
In  1680  a  general  order(<Q  for  printing  the 
votes  and  proceedings  of  the  House  was 
made,  and  this  order  has  been  renewed 
every  session  with  the  exception  of  1702, 
when  it  was  suspended  for  a  short  time.(e) 
This  applies  only  to  general  votes  and 
proceeamgs :  reports  and  miscellaneous 
papers  have  been  printed  under  distinct 
oraers;  nor  does  it  appear  that  the  cir- 
culation has  been  connned  to  members. 
The  numbers  printed  have  usually  far 
exceeded  the  number  of  members  ;  and 
the  sale,  though  not  expressly  authorised, 
has,  in  fact,  always  prevailed.  If  it  be 
objected  that  the  precedent  originated 
with  the  Long  Parliament,  it  msy  be  an- 
swered that  it  occurred  before  Uharlea  1 
left  London  for  the  North,  during  a  period 
when  a  regular  government  was  subsist- 
ing, and  statutes  were  passed  which  are 
the  law  of  the  land.  In  1680  a  debate 
occurred  on  the  subject  of  printing  the 
votes,  when  it  was  unanimously  agreed  to 
persist  in  the  practice  ;  Mr.  Secretary 
Jenkifu  alone  objecting,  not  on  the  ground 
of  illegality,  but  because  it  was  ''  a  sort 
of  appeal  to  the  people,"  and  was  "  against 


(a)  1  Saund.  183. 

(6)  *' Report  from  the  Select  Committee  on 
Pabtioation  of  Printed  Papers,  with  the  minutes 
of  evidence  and  appendix.  Ordered,  by  the 
House  of  Commons,  to  be  printed,  8  May  1837." 
See  above. 

(c)  (1680)  8  St.  Tr.  1. 

(d)  Com.  Journ.  9,  708. 

(e)  25  February  to  28  November,  Com. 
Journ.  14,  208,  281. 


the  gravity  of  this  assembly.'Xa)  T!^^ 
orders  for  printing  have  been  in  two  forms ; 
one  directs  the  printing  generally,  the 
other  for  the  use  of  members.  A  ddbats 
has  often  arisen  on  the  form  to  be  adopted. 
Sometimes  a  limited  circulation  has  been 
enlarged  by  a  subsequent  unlimited  order. 
The  expense  of  printing  was  formerly  de- 
frayed Dv  the  sale  ;  since  the  expense  has 
exceeded  the  receipt,  the  Treasury  has 
paid  the  deficiency.  In  one  way  or 
another  the  practice  of  sale  has,  in  fiact, 
prevailed  for  two  centuries ;  there  has 
never  been  any  difficulty  in  obtaining 
copies;  and  reports,  like  those  on  the 
South  Sea  Bubole,  the  slave  trade  and 
municipal  corporations,  wounding  the  feel* 
ings  of  private  persons,  and  which  would 
have  been  deemed  libels  under  other  cir- 
cumstancee,  have  circulated  without  re* 
striction  during  all  that  period. 

3.  Acquiescence  is  a  tlurd  proof  of  the 
existence  of  the  period.  Except  Bex  v. 
WtlUame,(h)  no  instance  of  an  action  or 
indictment  has  been  shown  until  the  pre* 
sent  plaintiff  brought  his  action.  I  re- 
ferred your  Lordships  to  Litileton,  s.  106, 
where,  speaking  of  the  statute  of  Morton, 
he  says  that  no  action  being  brought 
proves  no  action  will  lie.  There  has  been 
(as  BuOer,  J.,  said  in  Le  Ga/um  v.  Eden  (e)) 
a  **  universal  silence  in  Westmins^r 
Hall."  The  action,  not  the  publishing,  is 
an  innovation.  It  is  primcB  immrmiionif, 
and  supported  by  no  analogy.  What  will 
be  the  consequences  if  the  Speaker  is  to 
be  held  liable  for  such  publications  P 
Suppose  a  resolution  of  either  House  were 
to  pass  criminating  the  ministers  of  the 
Crown,  and  were  to  be  published  in  the 
minutes,  the  Lord  Chancellor,  Speaker, 
and  all  others  concerned  are  liable  to 
action  or  indictment.  If  the  Speaker 
refuses  to  authorise  the  publication  of 
papers,  the  House  mav  send  him  to  the 
Tower ;  if  he  obeys,  the  party  aggrieved 
may  sue  or  indict  him.  The  Post^e  Act, 
42  Oeo,  S,(d)  by  giving  the  power  of  send- 
ing votes  and  proceedmgs  free  from  post- 
age, recognised  their  general  circulation ; 
for  it  was  not  limited  to  the  case  of  papers 
sent  to  members. 


(a)  '*  I  beg  pardon  if  I  consent  not  to  the 
motion.  Consider  the  gravity  of  this  assembly. 
There  is  no  great  assembly  in  Christendom  that 
does  it.  It  is  against  the  grarity  of  this 
assembly,  and  it  is  a  sort  of  appeal  to  tbe 
people.  It  is  against  your  gravity,  and  I  am 
against  it."    4  Pari.  Hist.  1306. 

(i)  13  St  Tr.  1869  r  S.C.  2  Show.  471; 
Comb.  18. 

(c)  a  Dong.  602. 

(<0  42  Geo.  8.  e.  68.  s.  10.  See  r  WilL  4 
and  1  Vict.  c.  82  and  «.  84,  and  the  judgments 
of  Lord  Denman,  C.J.,  below,  p.  883,  and  little- 
dale^  J«f  p.  908. 
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Among  the  objections  which  have  been 
urged  to  this  claim  of  privilege  are : — 

1.  That  it  alters  the  law  of  the  land,  by 
legitimating  the  sale  of  libels.  This  is  a 
peUtio  prvncipii  ;  it  assumes  that  the  pri- 
Tilege  18  not  the  law  of  the  land. 

2.  Again,  my  Lords,  it  is  asked,  "  Shall 
the  Honse  of  Commons  open  a  libel 
shop"? (a)  This  is  the  same  objection 
pat  in  other  words,  and  is  again  begging 
the  question. 

3.  Next,  we  are  told  of  the  hardships 
and  injustice  to  individuals.  It  is  said, 
"Shall  a  private  individual  suffer  from 
an  illegal  act  and  have  no  remedy  P  Here 
you  have  a  wrong  and  no  redress."  This, 
again,  is  begging  the  question.  You  are 
not  to  assume  there  is  a  wrong,  you  must 
show  there  is  a  wrong,  and  dammum  &wm 
injuria^  before  there  is  a  just  cause  of 
action.  Neither  by  the  law  of  England 
nor  any  civilised  country  is  an  action 
given  merely  because  loss  has  been  sus- 
tained or  because  some  inconvenience  has 
been  felt.  By  the  law  of  England  there 
may  be  a  wrong  without  a  remedy ;  there 
is  no  redress  for  an  innocent  party  un- 
justly indicted  unless  malice  and  want  of 
probable  cause  be  shown ;  no  action 
a^nst  a  witness  for  evidence  he  has 
given;  nor  against  counsel  for  what  he 
says  in  the  discharge  of  his  duty.  No 
action  lies  for  commitment  by  either 
House,  however  arbitrary.  The  suspen- 
sion of  an  officer  by  his  commander  is 
another  instance  of  injury  done  with  im- 
punity. The  Postmaster  General  is  not 
Uable  for  the  loss  of  letters.  Confidential 
communications ;  literary  criticism  ;  ex-  j 
hibiting  articles  of  the  peace  containing 
matter  of  defamation,  tnough  false;  im- 
pressment of  seamen ;  are  all  examples  of 
loss,  pain,  or  injury  for  which  the  policy 
of  the  law  provides  no  remedy  by  action. 

4.  It  is  objected  that  this  privilege  is 
not  among  those  claimed  by  the  House 
from  the  King  at  the  beginning  of  every 
Parliament.  The  answer  is  that  the  privi- 
leges are  inherent  in  the  House,  and  afl 
ancient  as  the  prerogative  of  the  Crown. 
The  demand  is  a  mere  form,  like  the 
homage  of  the  people  asked  for  the 
So^-ereign  at  the  coronation.  They  were 
never  prayed  for  by  the  Speaker  until  the 
reign  of  Henry  4 ;  and  when  James  1 
asserted  that  they  were  enjoyed  of  mere 
grace  and  favour  the  Commons  entered 
a  protest  on  their  journals,  which  was 
torn  out  by  the  King.(&) 

5.  Again,  it  is  objected  that  the  immu- 
nity clamed  is  unnecessary,  and  that  the 

(a)  See  above,  p.  753. 

(6)  Com.  Jonm.  1,  668,  18th  Dec.  1621. 
1  Hats.  Pr.  78,  79,  139.  And  see  the  autho- 
ritiM  refeired  to  in  Holiday  y.  Pitt^  2  Stra.  986. 

o    61636. 


proceedings  would  be  sufficiently  circu- 
lated through  the  same  medium  as  the- 
debates.  But  there  is  a  marked  distinc- 
tion between  publishing  papers  and  pub« 
lishing  debates.  The  former  are  published 
at  discretion,  and  by  the  order  of  the 
House.  The  debates  are  published  without 
authority,  the  House  retaining  its  power 
of  conducting  them  in  secrecy  for  the 
purpose  of  protecting  itself  from  the  inter- 
position of  the  Crown. 

6.  It  is  said  that  all  useful  matter  may 
be  published  without  any  libel.  But  the 
publication  of  some  reports  would  be  im- 
possible if  everything  offensive  to  the 
feelings  were  to  be  expunged.  To  leave 
blanks  for  names  would  only  aggravate  the 
mischief.  It  has  been  suggested  that 
injured  parties  should  be  recompensed  out 
of  the  public  purse ;  but  that  would  be  an 
undue  enoouragement  to  the  bringing  of 
actions ;  and  the  suggestion  is  not  appli- 
cable where  parties  have  been  indicted. 
The  Speaker,  for  instance,  in  such  a  case, 
could  not  be  indemnified  by  money  for  an 
iniprisonment. 

7.  It  is  objected  that  this  privilege 
cannot  exist  by  prescription,  being  one 
that  must  have  arisen  within  time  of 
memory,  (a)  This  argument  would  deprive 
the  House  of  all  privileges  ;  for  its  sepa- 
rate existence,  as  a  branch  of  the  Legis- 
lature, can  hardlv  be  traced  beyond  legal 
memory ;  indeed,,  the  jurisdiction  of  this 
Court,  and  the  equitable  jurisdiction  of 
the  Lord  Chancellor  and  of  the  House  of 
Lords  on  appeal,  either  have  arisen  in 
times  comparatively  recent,  or  rest  upon 
fictions  to  which  a  modem  origin  can  be 
assigned.  The  power  of  a  court  of  ojrer 
and  terminer  to  prohibit  the  publication 
of  its  proceedings  during  a  trial,  was  not 
established  before  1821.(6)  The  earliest 
instance  of  that  power  being  exercised  by 
any  Court  was  in  the  year  1806,  during 
the  impeachment  of  Lord  MelmUe,  (e)  The 
right  of  a  member  to  be  discharged  from 
arrest  without  a  writ  of  privilege  is  of 
recent  origin ;  HoUdayy.  PUt.{d)  Even  a 
commitment  by  the  House  of  Commons 
for  contempt   cannot   be  traced  farther 


(a)  See  pamphlet  by  Mr.  Pemberton  (After- 
wards Lord  Kin^down),  2nd  edn.  p.  19. 

(6)  Bex  V.  Clement,  4  B.  &  Aid.  218.  In 
the  argument  in  Ilex  v.  Clement,  referred  to 
below,  it  was  stated  that  orders  in  restraint  of 
publication  during  the  proceedings  were  made 
on  the  trial  of  Watson  in  K.  B.,  in  1817,  and 
on  that  of  Brandreth  under  the  special  commis- 
sion at  Derby  in  the  same  year.  See  32 
St.  Tr.  81, 109,  766, 779,  and  1  St.  Tr.  N.S.  6  72 ; 
Dodson's  Life  of  Foster,  48. 

(c)  29  St.  Tr.  606;  Lords'  Joum.  45,  582, 
Cobbett,  Tarl.  Deb.  6,  927. 

((0  2  Stra.  985.  But  12  ft  13  Will.  3.  c.  3. 
was  Uiere  relied  upon. 

D  D 
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back  than  the  reign  of  EUzabeih,  Althoogh 
the  lateness  of  the  invention  of  printing 
may  preclude  the  defendant  from  assert- 
ing an  immemorial  right  to  princ,  yet  the 
right  to  publish  in  some  mode  or  other 
has  sabstantially  existed  from  the  earliest 
times ;  and  this  is  enough  to  support  the 
claim.  Printing  has  supersedea  the  old 
mode  of  proclamation  of  statutes  by  the 
sheriff  in  the  county  court,  (a)  and  may 
itself  be  superseded  by  some  other  in- 
vention. 

8.  As  to  the  argument  from  abuse,  all 
power  is  capable  of  being  abused.  The 
unquestioned  right  of  commitment  for 
contempt  may  be  so.  This  power  is  not 
only  liable  to  abuse,  but  has  been  abused, 
as  m  a  well-known  case,  where  a  Lord 
Chancellor,  being  told  that  an  attorney 
boasted  of  having  made  him  Chancellor  bv 

Ektronising  him  at  the  bar,  said,  "  I  will 
y  my  maker  by  the  heels,"  and  com- 
mitted the  prisoner  to  the  Fleet.  The 
privilege  of  freedom  from  arrest  may  be 
made  a  shelter  for  fraudulent  debtors. 
Freedom  of  speech  may  be  used  as  a 
licence  to  calumniate.  But  the  constitu- 
tion presumes  that  the  Houses  of  Parlia- 
ment, as  well  as  the  courfcs  of  justice,  will 
usurp  no  undue  authority.  That  the 
power  has  been  exercised  with  moderation 
may  be  inferred  from  the  fact  that  no 
action  hss  been  attempted  since  the  Bevo- 
lution,  until  that  lately  brought  by  the 
plaintiff  himself  (h) ;  at  least  this  inference 
cannot  be  denied  by  th«se  who  assert  that 
such  publication  hfUB  always  been  action- 
able. 

Of  the  reported  cases  and  authorities  on 
this  branch  of  the  subject,  the  first  is  Lake 
T.  JSrtn^.(e)  There  an  alleged  libel  was 
contained  in  a  petition  to  a  committee  of 
grievances,  copies  of  which  had  been 
printed  and  delivered  to  members  of  the 
committee.  Though  there  had  been  no 
order  of  the  House,  Haie,  0.  J.,  and  the 
rest  of  the  Court,  Ttoisden,  Bainsford,  and 
his  brethren,  took  judicial  notice  of  the 
order  of  proceeding  and  practice  of  the 
House,  and  on  that  ground  held  the 
action  not  maintainable.  On  the  same 
principle  the  order  and  practice  of  un- 
limited distribution  entitles  the  defendant 
to  judgment  in  the  present  case.  The 
next  case  is  Bex  v.  Wuliams.(d)  It  is  de- 
clined by  Mr.  Cvnoood,  but  I  rely  upon 
it.  Taken  in  connexion  with  the  9th 
declaratory  clause  of  the  Bill  of  Eights, 


(a)  Com.   Dig.   ParUament   (G.   23) ;  1   Bl. 
Comm.  185. 

(fr)  See  above,  p.  725. 

(c)  (1667)  1  Saund  ISla;  1  Lev.  240; 
1  Sid.  314 :  3  Keb.  861. 

(d)  (1688)  18  St.   Tr.lS69;  2  Show.  471; 
Comb.  18. 


1  Will  &  Mar.  sess.2.  c.  2.,  which  in  effect 
reversed  the  decision  in  that  case,  it  is  an 
authority  for  the  defendants. (a)     Eex  v. 
Wright{h)  was  an  application  for  a  criminal 
information  in  the  case  of  a  libel  contained 
in  the  report  of  a  secret  committee.    Tlie 
same  grounds  were  urged  as  now,  in  sup- 
port of  the  rule ;  yet  the  Court  held  that 
the  proceedings  of  neither  House  could  be 
treated  as  a  libel,  and  strongly  reprobated 
the  decision  in  Bex  v.  WiUiam$,{c}    Bex  v. 
Wright{h)  was  a  stronger  case  than  the 
present ;  for  the  defendant  there  had  pub- 
lished the  report  without  any  authority 
from  the  House.    In  Bex  v.  Clement(di  a 
coui*t  of  oyer  and  terminer  made  an  order 
forbidding  the  publication  of  an  unfinished 
trial,  and  imposed  a  fine  for  the  violation 
of  it.    On  motion  for  a  certiorari  to  remove 
the    order  for  the  purpose  of  its  beinjc 
quashed,  this  Court  upheld  it.    Tbe  fine 
was    thereupon    estreated   into    the   Ex- 
chequer :  thence  the  estreat  roll  was  trans- 
mitted into    the  Duchy  Court  (the  fine 
belonging  to  His  Majesty  in  right  of  the 
Duchy  of  Lancaster),  and  a  levy  made. 
The   defendant  was  then  permitted,  by 
consent  of  the  Crown,  to  file  a  plea  to  the 
estreat,    alleging  the    illegality    of   the 
original  order,  and  praying   to   be   dis- 
charged fW>m  the  fine :  to  this  the  Attor- 
ney General  of  the  Duchy  demurred,  and 
the  demurrer  was  argued  (17th  April  1828) 
before  the  Chancellor  of  the  Duchy,  as- 
sisted by  Bayley,  J.,  and  HvUoch,  B.,  who 
adjudged  the  order  and  fine  to  be  legal.(0) 
This  was  an  order  for  the  suppression  of 
proceedings ;  but  the  publication  of  them 
IS  justifiable  pari  ratione.J    I  will  read  to 
your  Lordships  what  is  said  by  Mr.  Justice 
Bayley  on  this  subject  in  giving  judgment 
in  Clement's  case : — 

**  I  take  it  to  be  incident  to  a  Court  to  have 
power  to  regulate  its  own  proceedings,  and 
whenerer  it  sees  that  a  particular  course  is  in 
its  judgment  necessary  for  the  purposes  of  jus- 
tice, that  it  may  prescribe  that  course,  and  may 
issue  an  order  which  shall  be  binding  upon  the 
public  at  large,  and  upon  every  individual  in 
the  kingdom,  to  take  care  that  that  course  is 
pursued,  and  that  there  is  no  violation  of  that 
course,  and  it  is  for  the  Court  to  judge  of  the 

(a)  The  Attorney  General  here  read  a  MS. 
in  the  handwriting  of  Sir  W.  Williams,  contain- 
ing the  article  referred  to,  and  indorsed,  **  The 
part  of  the  Bill  of  Bights  relating  to  my  judg- 
ment in  Banco  Regis,  and  fine  in  Trinity,  1 
James  2."— (Note  in  9  A.  &  E.  95.) 

(6)  (1799)  8  T.B.  293. 

(c)  (1688)  13  St.  Tr.  1869;  2  Show.  471; 
Comb.  18. 

(d)  (1821)4B.  &  Aid.  218. 

(«)  The  Attopey  General  read  a  MS.  note 
of  these  proceedings,  and  of  the  judgment  of  the 
Duchy  Court. 
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•xpediencj  or  non-expediency  of  any  partienlar 
tvSb  which  that  Court  may  pronoanca." 

6e  is  followed  by  Baron  HuUock,  who 
thus  expressea  himself: — 

••  The  question  is  whether  a  court  of  record 
fit  oyer  and  terminer  and  gaol  delivery  has  or 
his  not  a  right  to  make  an  order  calculated  'in 
their  judgment  to  further  the  ends  of  justice  ; 
that  IB  the  only  question  with  respect  to  the 
«rder  .  .  . 

It  is  said  that  those  cases  which  hare  been 
«ited  to  show  that  courts  of  law  have  exercised 
«  similar  jurisdiction  are  recent.  It  is  true  that 
they  are;  but  they  show  the  general  under- 
standing  of  the  Court  by  which  those  respectiye 
orders  have  been  made  upon  the  subject ;  and 
it  may  be  that  modem  experience  has  shown 
more  than  formerly  the  necessity  of  this 
apecies  of  intervention  in  cases  of  this  sort  .  .  . 
If  the  Court  had  the  power  to  do  that,  and 
after  the  opinions  that  were  delivered  on  this 
anbjeet  in  bo  many  distinct  courts  (which  com- 
prehend, I  think,  putting  them  all  together,  all 
the  judicial  characters  of  that  time  and  the 
preacnt)  it  may  fiurly  be  inferred  that  that 
power  exists;  I  forbear  to  examine  into  the 
expediency  of  this  order  upon  that  occasion.  If 
the  Court  possess  the  power  to  issue  an  order  of 
this  sort,  it  is  for  them,  and  for  them  exclusively, 
to  consider  the  nature,  the  terms,  and  the  extent 
«f  that  order."(a) 

Now,  my  Lorda,  what  is  the  principle 
tiiere  established  P  That  a  conrt  of  ias- 
iioe  has  a  right  to  lay  down  such  oraers 
«8  it  feels  to  oe  necessary  for  the  due  ad- 
siinistration  of  justice ;  that  is  for  the  due 
performance  of  its  iiinctions.  The  House 
•f  Commons  requires  no  more  than  that 
it  shoold  be  allowed  to  have  a  correspond- 
ing power  to  publish  that  which  it  feels 
necessary  for  tbe  dae  performance  of  its 
lonotious.  I  have  given  yonr  Lordships 
an  instance  of  the  exercise  of  this  power 
by  a  conrt  of  justice  in  the  case  of  a  pub- 
lication being  forbidden  I  will  now  give 
an  instance  of  a  publication  being  ordered. 
Ik^yer  was  tried  for  treason  at  the  bar  of 
tliis  Court  in  the  year  1722.(()  There  was 
A  great  complaint  made  in  the  House  of 
liords  that  this  trial  had  not  been  pub- 

(a)  '*  There  seems  no  reason  to  doubt  the 
power  of  the  Judges  to  prohibit  publication 
snder  such  circumstances  till  the  conclusion  of 
«11  the  trials ;  but  I  must  own  I  think  there  is 
great  weight  io  the  argument  that  the  imme- 
diate publication  only  enlarges  the  Court,  and 
-a***"'^  the  whole  nation  to  be  present.  At 
Che  trials  for  high  treason  at  Monmouth,  on 
January  1840,  which  I  conducted  as  Attorney 
General,  I  did  not  pray  any  such  order,  the 
pToeeedings  were  published  daily  in  all  the 
Ix>ndon  newspapers,  and  I  am  not  aware  of  any 
ineonvenience  experienced  from  this  course."— 
Kote  to  Campbell's  Speeches,  p.  386.  See 
Paterson's  Liberty  of  the  Press,  286. 

(6)  16  St  Tr.  93 ;  S.C.  8  Mod.  8S ;  8  Pari 
HieC.  54. 


lished,  and  a  noble  Lord  moyed  that  the 
judges  of  the  King's  Bench  be  ordered  to 
cause  the  trial  of  Christopher  Layer  to  be 
forthwith  printed  and  puolished,  tiie  same 
being  first  perused  by  the  King's  counsel. 
It  was  thought  unnecessary  for  the 
Hoase  of  Lords  to  interfere,  (a)  The  trial 
of  Lord  MelvUle{h)  was  also  published  by 
order  of  the  Lords,  and  the  person  ap« 

S3inted  for  that  purpose  by  the  Lord 
hancellor  obtained  an  injunction  against 
a  bookseller  for  publishing  another  report 
of  the  same  case;  Oumey  v.  Longman  ^{c) 
where  earlier  instances  are  cited  in  sup- 
port of  the  usage.  Manley  v.  Owen,  cited 
m  Millar  v.  Taylor,{d)  recognises  the 
exclusive  right  of  the  Lord  Mayor  of 
London  to  appoint  a  person  to  print  the 
sessions  papers  of  the  Old  Bailey,  the 
Lord  Mayor  being  at  the  head  of  the 
commission.  The  imprvmaiur  prefixed  to 
some  of  the  old  law  reports  appears  to 
indicate  the  same  power  in  the  courts  to 
order  publication  of  their  proceedings,  (e) 
Even  the  sentence  of  a  court  martial 
may  be  ordered  to  be  published.  It  may 
be  read  at  the  head  of  eyery  regiment 
and  entered  in  the  orderly  book  of  eyery 
regiment,  and  could  it  be  said  that  a 
court  martial  haying  ordered  their  sentence 
to  be  so  read  and  entered — this  being 
a  publication  of  its  proceedings  necessary 
for  the  due  administration  of  martial 
law — it  could  be  treated  as  a  libel  ? 

Publications  for  the  good  of  the  com« 
munity  have  been  held  privileged  in  many 
instances;  as  the  declaration  of  a  court- 
martial  censuring  the  prosecutor,  and 
delivered  by  the  president  to  the  judge 
advocate,  Jehyll  v.  Sir  John  Moore{f); 
the  report  of  a  military  court  of  enquiry 
(though  not  a  regular  court  of  justice) 
transmitted  to  the  commander-in-chief, 
Home  ▼.  BentineMg) ;  a  story  told  in  a 
sermon  by  way  of  example,  from  Fox*§ 
Book  of  Martyrs,  though  defamatory  of  a 
living  person,  and  untrue,  Greenwood  t. 
Prich.{h)  On  the  like  principle,  an  action 
has  been  held  not  maintainable  for  matter 
of  crimination  inserted  in  articles  of  the 
peace,  *'not  only  concerning  the  peti- 
*'  tioners  themselves,  but  many  others," 

(a)  8  Pari.  Hist.  54. 

(6)  29  St.  Tr.  549. 

(c)  IS  Yes.  493. 

(</)  (1755)  4  Burr.  2829. 

(e)  See  the  Act  for  the  licensing  of  the  pf'ess, 
14  Car.  2.  c.  38,  preface  to  Sir  James  Burrow's 
Reports,  and  Wallace's  Reporters,  3in,  4th  ed. 
by  Heard. 

(/)  (1806)  2  N.R..  341. 

(^)  2  Brod.  8t  B.  180. 

(A)  Cro.  Jac.  91  (cited  in  Brook  r,  Mon- 
tague)', S.C.  cited  in  Rex  v.  William,  13 
St  Tr.  1387 ;  Atkyns'  Tract  on  the  Power  of 
Parliament,  19. 
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Cutlery,  Dixon,{o)  Privilege  has  in  like 
manner  been  extended  to  defamatory 
matter  in  an  affidavit  exhibited  in  Conrt, 
AsUey  v.  Younge(b)i  and  to  a  complaint 
against  an  officer  in  tbe  army,  addressed 
by  his  creditor  to  the  Secretary  ac  War, 
Fairman  v.  Ive8,(c)  where  Cleaver  v.  fl^or- 
raude{cD  was  reco^nixed.  In  Bex  v.  Bail- 
l%e(e)  a  criminal  information  was  refused 
for  a  statement.snbmitted  to  the  Governors 
of  Greenwich  Hospital,  accnsing  persons 
connected  with  its  management.  A  writ 
of  forger  of  false  deeds  saed  oat  against 
a  peer  was  held  not  actionable,  the  suit 
being  actually  in  a  coarse  of  prosecution, 
Lord  Beauchamps  v.  Croft, {f)  where  Bwik' 
ley  V.  Wood,{g)  a  case  similar  in  principle, 
is  referred  to  in  note  (37).  No  action  lies 
for  an  advertisement  injurious  to  character, 
bat  published  honoL  fide  to  obtain  informa- 
tion :  Bdanyy,  Jonee.Qi)  In  Blaekbwm  v. 
BlaclAurrh{i)  a  letter  addressed  to  the 
pastor  and  deacons  of  an  Independent 
congregation,  impeaching  the  moral 
character  of  one  of  their  ministers,  was 
held  to  be  a  libel ;  but  it  is  clear  that,  if 
the  statement  had  been  made  Ixmd  fide 
and  without  malice,  it  would  have  been 
held  privileged.  And,  if  communications 
of  tms  nature  addressed  to  persons  in- 
terested in  them,  are  privileged,  can  it  be 
said  that  a  representation  on  so  important 
a  subject  as  uiat  of  prisons,  delivered  by 
the  members  of  the  House  of  Commons  to 
the  commons,  their  constituents,  is  action- 
able as  a  libel  P  A  party  may  indeed  be 
injured  by  the  result  of  such  a  publica- 
tion ;  but  (as  was  befof  e  observed)  there 
may  be  a  loss  without  any  right  to  com- 
pensation at  law.  Thus  m  Stockdale  v. 
Onuihyn,(  j)  it  was  decided  that  the  publisher 
of  a  scandalous  work  could  not  recover 
damages  against  a  person  who  pirated  it ; 
and  in  Boplett  v.  8tockdale{h)  it  was  held 
that  the  printer  of  the  same  work  could 
not  recover  a^inst  the  publisher  on  a 
contract  for  printing  it.  the  defence  beiug 
its  corrupt  character. 

The  plaintiff  in  this  case  cannot  demand 
that  the  privilege  claimed  by  the  House 
should  be  established  bv  proofs  of  its 
exercise.     It   is   asserted    on    the    same 


(a)  (1585)4  Bep.  146.;  S.C.  8  Leon.  123; 
4  Leon.  35. 
(*)  (1759)  2  Burr.  807. 

(c)  (1822)  5  B.  &  Aid.  642. 

(d)  Cited  in  I  Camp.  268. 
(«)  (1778)21  St.Tr.  1. 
C/)  (1568)  Dyer,  285a. 
(a)  (1591)  4  Rep.  146. 

(A)  (1802)  4  Bsp.  N.P.C.  191. 

(0  (1827)  4Bing.  895;  1  Moore  &  Payne, 
38  ;  3  C.  &  P.  146. 

(;•)  (1826)  5  B.  &  C.  173;  2  C.  &  P.  163: 
2  St.  Tr.  N.S.  988. 

(A)  (1825)  2  C.  &  P.  198. 


principle  upon  which  WUtnoi,  C.J.,  in 
Bex  V.  Almon,{a)  maintained  the  rieht  of 
the  common  law  courts  to  attach  for 
contempt,  as  necessarily  incident  to  their, 
constitution,  and  coeval  with  their  first 
foundation.  On  that  principle,  also,  the 
Judicial  Committee  of  the  Privy  Council, 
in  Beaumont  v.  Barrett, {h)  upheld  the 
power  of  the  House  of  Assembly  of  Jamaica 
to  commit  for  publishing  a  li1>el  in  breach 
of  their  privileges ;  and  doubtless  it  would 
in  like  manner  have  recognised  their 
authority  to  order  a  publication  which 
they  deemed  to  be  for  the  general  advan- 
tage, on  the  ground  that  whatever  is 
requisite  or  beneficial  for  a  legislative 
body  in  the  exercise  of  its  functions 
inherentlv  belongs  to  it,  and  the  right 
need  not  oe  supported  by  proof  of  user,  or 
by  prescription. 

No  instance  can  be  found  in  which  a 
publication  by  authority  of  either  House 
of  Parliament  has  been  considered  a  sub- 
ject of  prosecution  or  civil  action.  Bex 
V.  Lord  Abingdon{c)  is  not  such  an  in- 
stance. The  paper  there  published  by  the 
defendant  (a  speech  which  had  boon  read 
by  him  in  the  House  of  Lords)  was  issued 
without  the  sanction  of  the  House;  no 
privilege  claimed  by  them  was  involved 
m  the  prosecution.  So  in  Bex  v.  Creevey((2) 
the  puolication  (of  a  member's  speech) 
was  not  authorised  by  the  House^  but,  on 
the  contrary,  was  against  its  standing 
order.  Lord  BUenborough  there,  referring 
to  Bex  Y.  WrightM  said  :— 

"I  will  not  here  wait  to  consider  whether 
that  could  be  strictly  called  a  proceeding  in 
Parliament.  What  was  printed  for  the  use  of 
the^  members  was  certainly  a  privileged  publi- 
cation ;  but  I  am  not  prepared  to  say  that  to 
circulate  a  copy  of  that  which  was  published 
for  the  use  of  the  members,  if  it  contained 
matter  of  an  injorious  tendency  to  the  character 
of  an  individual,  was  legitimate  and  could  not 
be  made  the  ground  of  prosecution.  I  should 
hesitate  to  pronounce  it  a  proceeding  in  Parlia- 
ment in  the  terms  given  to  some  of  the  judges 
in  that  case.  But  it  is  not  necessary  to  say 
whether  that  be  so  or  not;  because  this  does 
not  range  itself  within  the  principle  of  that 
case.  How  can  this  be  considered  as  a  pro- 
ceeding of  the  Commons'  Honse  of  Parliament  ? 
A  member  of  that  House  has  spoken  what  he 
thought  material,  and  what  he  was  at  libeit]r 


(a)  Wibnot's  Notes  of  Opinions  and  Judg- 
ments, 294.  And  see  the  jodsment  of  Laid 
EUenborough  in  Burdett  v.  Abbot,  14  East, 
187,  151. 

(6)  (1836)  1  Moo.  P.C.  59,  76.  But  see  con- 
tra KieUey  v.  Carson,  4  Moo.  P.C.  63 ;  Feniom 
V.  Hampton,  1 1  MoaP.C.  847  ;  Doyle  yJFtOamer, 
L.B.  1  P.C.  328  ;  and  see  also  Appendix  A. 

(c)  (1794)  1  Esp.  N.P.C.  226;  S.C.  cited  in 
Bex  V.  Creevey,  1  M.  &  8.  274. 

(d)  (1813)  1  M.  ^  S.  273. 
(«)  8  T.R.  293. 
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to  speak  in  his  character  as  a  member  of  that 
House.  So  far  he  was  privileged,  bat  he  has 
not  -stopped  there ;  but,  unauthorised  bj  the 
House,  has  chosen  to  publish  an  account  of 
that  speech  in  what  he  has  pleased  to  call  a 
more  corrected  form;  and  in  that  publication 
has  thrown  out  reflections  injurious  to  the 
character  of  an  indiyidoal." 

The  only  remaining  authority  is  the 
dictum  of  Lord  Benmanfi.J,,  in  the  former 
case  of  Stockdale  y.  Han8ard,(a)  In  that 
action  of  libel,  it  was  urged  for  the  de- 
fendants at  nisi  prius  that  the  matter 
complained  of  was  privileged,  being  con- 
tained in  a  report  published  by  order  of 
the  House  of  Commons.  His  Lordship 
held  that  the  order  was  no  protection ; 
but  the  question  was  not  fully  discussed ; 
and,  as  the  defendants  had  a  verdict  on 
the  plea  of  justification,  there  was  no 
further  occasion  to  contest  the  point.  (&) 
But,  as  it  now  appears,  the  great  bod]|r  of 
authorities  ia  aaverse  to  his  Lordship's 

Subsequently  to  that  trial,  my  Lords, 
there  has  been  a  deliberate  investigation 
of  the  subject  by  competent  authority(c) ; 
and  if  your  Lordships  are  to  inquire  into 
the  existence  of  the  privilege,  and  to 
examine  the  proceedings  of  Parliament  on 
this  demurrer,  I  humbly  apprehend  that 
this  report  which  I  hold  in  my  hands 
IB  a  document  which  deserves  your  oon- 
sidearation  as  much  as  if  it  had  been 
promulgated  in  the  reign  of  Queen  Anne, 
as  if  it  contained  the  decision  of  a  court 
of  law.  If  the  Houses  of  Parliament  are 
not  the  sole  and  exclusive  judges  of  their 
privileges,  as  I  insist  they  are,  it  cannot 
DO  contended  that  they  have  not  a  cor- 
rectional and  concurrent  jurisdiction ;  and 
their  decisions  are  to  be  cited  and  exa- 
mined and  weighed  in  a  court  of  law  which 
takes  n})on  itself  to  entertain  the  question 
of  the  existence  of  privilege.  Now,  my 
liords,  I  must  say  that  this  decision  of 
the  House  of  Commons  pronounced  since 
the  case  of  Stochdale  v.  Hansard  is  en- 
titled to  very  great  respect  at  the  hands 
of  your  Lorclships,  and  must  be  considered 
as  overruling  that  case.  My  Lords,  when 
we  consider  what  weight  is  to  be  attached 
to  any  ju<^^ent,  we  look  to  see  who  were 
the  judges,  and  whether  they  agreed; 
or,  if  they  disagreed,  what  was  the  pro- 
portion of  those  who  dissented. 

Hy  Lords,  in  this  case  there  was  a 

(a)  7  C.  &  P.  731 ;  2  M.  &  Rob.  9.  S.C.  in 
tibe  Report  of  the  Select  Committee  on  Publica- 
tion of  Printed  Papers,  8th  May  1887.  Appen- 
dix to  Minutes  of  Evidence,  No.  1,  p.  65.  See 
above,  p.  732. 

(6)  See  Life  of  Lord  Campbell,  2,  98  (edn. 
1881),  by  Hon.  Mrs.  Hardcastle. 

(c)  Report  of  the  Select  Committee  on  the 
Pablication  of  Printed  Papers,  8th  May  1837. 


Committee  of  the  House  of  Commons 
appointed  without  reference  to  party  or 
preconceived  opinions;  and  1  may  say 
that  there  served  on  that  Committee  men 
of  great  eminence  in  our  profession,  some 
of  whom  at  first  doubted,  and  who  ojAj 
came  to  a  clear  opinion  which  they  ulti- 
mately expressed  on  deep  reflection  and 
painful  investigation.  There  were  ap- 
pointed on  that  Committee  fifteen  mem- 
bers, whose  names  I  will  now  mention : 
Lord  Viscount  HotDich,  Sir  Bohert  Peel, 
the  humble  individual  wlio  has  the  honour 
to  address  you,  Mr.  0.  W,  WiUiaTne  Wynn, 
Mr.  Tancred,  Sir  William  FolleU,  Mr. 
Charles  ViUiers,  Sir  FredericJc  PoUoch^  Mr. 
Boebuck,  Lord  Stanley,  Sir  Oeorge  Strick' 
land.  Sir  Bdbert  Harry  Inglis,  Mr.  Ser- 
jeant WUde,  Sir  George  OUrJc,  and  Mr. 
0*ConrveLl. 

Of  these  names,  my  Lords,  there  is 
Only  one  on  which  I  will  venture  to  make 
any  remark,  that  of  my  friend  Sir  WUr 
liam  FoUett,  for  he  is  absent  from  severe 
illness.  In  common  with  the  whole  pro- 
fession, I  hope  his  absence  will  be  of 
short  duration.  Sir  William  FoUett,  I  will 
be  bold  to  say,  is  one  of  the  greatest 
lawyers  that  ever  appeared  in  this  or  any 
age  since  law  was  cultivated  as  a  science 
in  England.  That  Committee,  consisting 
of  Sir  WilHam  Folleti  and  of  others  most 
eminent  in  our  profession,  whose  merit  is 
not  yet  stamped  by  judicial  promotion, 
but  who,  I  predict,  will  be  a  great  oma* 
ment  to  the  Bench  (a) ;  and  of  stotesmen  of 
the  first  rank,  who  have  devoted  theii 
lives  to  the  study  of  the  constitution  oi 
their  country ;  that  Committee,  so  formed, 
entered  most  deliberately  into  the  con- 
sideration of  the  question  ;  they  paid  the 
most  respectful  attention  to  what  had 
fallen  from  my  Lord  Dfinman ;  there  was 
a  careful  investigation  by  the  Committee 
of  what  had  been  done  on  former  occasions^ 
and  what  had  been  said  by  former  jud^a ; 
and  that  Committee,  with  one  dissentient 
voice,  came  to  the  resolution  that  this 
privilege  does  belong  to  the  House  of 
Commons,  and  that  the  House  of  Com- 
mons, without  this  privilege,  could  not 
duly  exercise  its  functions.  My  Lords, 
there  was  one  dissentient,  a  most  respect- 
able individual,  who  was  by  himself  in 
a  minority,  for  whom  I  have  the  most 
sincere  respect.  Sir  Robert  Harry  IngUs. 
He  dissented  ;  but  there  concurred  on  that 
resolution.  Sir  George  Strickland,  Sir 
Frederick  Pollock,  Mr.  Charles  Williami 
Wynn,  Sir  William  Follett,  Lord  Stanley, 


(a)  Sir  William  Follett  died  on  the  28th  Jane 
1845.  Sir  Frederick  Pollock  afterwards  became 
Lord  Chief  Baron,  and  Mr.  Serjeant  Wilde  Lord 
Truro,  L.C.  See  below  Lord  Denman's  remarks 
on  p.  886. 
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Sir   George    ClerJe,  Mr.   Serjeant   WUde,  \ 
Mr.  0*ConneU,  and  Sir  Robert  Peel    And,  I 
if  vre  are  to  cite  the  parliamentary  aatho-  | 
rities  in  this  discossion,  I  nse  the  freedom  < 
of  referring  your  Lordships  to  a  speech  of 
Sir  Bohert  Peel  on  the  existence  of  the  ! 
pririle^e  nnd  the  exclusive   jurisdiction 
of  the  House,  distinguished  for  its  con- 1 
stitutional   and   legal    learning    and  for  , 
the  soundness  and  conclasivcness  of  its 
reasoning,  (a) 

My  Lords,  all  these  individuals  con- 
curred in  this  resolution  ;  it  was  reported 
to  the  House;  it  was  adopted  by  the 
House,  after  discussion ;  and  oyentually 
there  was  a  division,  upon  which  there 
were  126  in  favour  of  the  resolution  and 
36  against  it,  leaving  a  majority  in  favour 
of  the  resolution  of  90.(6) 

Now,  my  Lords,  I  cannot  help  thinking 
that  that  opinion  so  formed,  so  expressed, 
BO  adopted,  may  be  weighed  against  the 
opinion  which,  without  an  opportunity  of 
consideration,  was  expressed  by  one  indi- 
vidual, however  eminent  in  station,  or 
however  highly  gifted.  My  Lords,  I  have 
now  concluded  my  argument.  I  have 
discharged  my  duty  to  the  best  of  my 
ability,  but,  I  fear,  imperfectly.  I  will 
make  no  apology  to  your  Lordships  for 
the  time  that  I  have  occupied ;  I  hnmbly 
apprehend,  that  in  ar^ng  such  a  ques- 
tion, that  portion  of  time  is  to  be  cheer- 
fully devoted  to  it  which  its  importance 
required.  And  now,  my  Lords,  X  cannot 
say,  as  1  have  sometimes  said,  that  having 
discharged  my  duty,  I  am  indifferent  as 
to  the  result.  I  look,  my  Lords,  with  iho 
most  painful  anxiety  to  the  decision  of  the 
Court  on  this  question,  convinced  that 
upon  the  result  of  the  controversy  depend 
the  usefulness  of  the  House  of  Commons, 
and  the  best  rights  of  the  people  of  Eng- 
land. It  is  now  to  be  settled  whether  the 
people  are  to  be  informed  of  the  proceed- 
ings of  their  representatives,  whetner  they 
are  to  be  confined  to  the  statute  book,  or 
whether  they  are  from  time  to  time  to  be 
instructed  with  regard  to  the  facts  and 
reasons  upon  which  the  laws  proceed 
which  they  are  called  to  obey.  No  judg- 
ment of  a  court  of  law  can  be  effectual  to 
depriye  the  House  of  Commons  of  the 
privilege  it  now  claims.  There  are  ways 
known  to  the  constitution  of  nullifying 
the  erroneous  deoisioris  of  law  against 
privilege;  but  I  own  that  I,  a  lover  of 
concord  and  tranquillity,  c-annot  look  for- 
ward without  dismay  to  the  scenes  through 
which  we  might  haye  to  pass  in  the  con- 
flict, (c)     My  Lords,  why  should  this  be 


(a)  Hansard,  Pari.  Deb.  8rd  series,  38,  1129. 
(^6)  Hansard,  Pari.  Deb.  drd  seriei,  88,  1 134. 
(c)  See  below,  pp.  946-962,  and  the  case  of 
the  Sheriff  of  Middlesex, 


necessary?     Whj  should  not  things  be 
allowed  to  remain  as  they  haye  been  for 
at  least  a  period  of  two  centuries,  a  p^od 
of  unexampled  liberty  and   prosperity? 
I  am  against  innovation.    My  respectful 
prayer  to  your  Lordships  is  stare  super 
atitiquas  t?ta«.(a)    If  there  be  danger  from 
the    Houses    of    Parliament     assumiDg 
power  not  constitutionally  belonging  to 
them,  let  me  remind  your  Lordships  that 
there  may  be  greater  danger  from  the 
encroachment  of  courts  of  law,  and  that 
the  confusion  and  mischief  they  might 
occasion  would  not  be  less  severely  felt, 
although  the  stretch  of  authority  on  the 
part  of  the  judges  proceeded  from  motives 
the  most  pure  and  patriotic.     I  trust  with 
unbounded  confidence  to  the  case  receiv- 
ing a  deliberate  and  an  impartial  and  a 
candid  consideration  from  all  your  Lord- 
ships.   I  am  not  afraid,  my  Lords,  of  any 
preconceived  opinion,  or  of  any  optnion 
that  may  have  been  previously  expressed. 
What  is  more,  my  Lords,  I  am  not  afraid 
of  the  applause  which  has  been  bestowed 
by  certain  persons, — I  must  think  raiiier 
inconsiderately,  and  irre^larly,  and  pre« 
maturely  pending  the  suit— on  the  noble 
and  learned  Chief  Justice,  for  the  course 
he  has  pursued.    I  know  that  his  Lord- 
bhip  would  be  ready  to  sacrifice  to  the 
discharge   of  his    (mties    any  glory   he 
might  be  supposed  to  have  ac(]uired  in 
the  struggle;    that  his  Lordship  would 
consider  it  his  truest  fflory  justly  to  ad- 
minister the  law  according  to  the  prin- 
ciples upon  which  his  predecessors  have 
acted,  and  the  steady   maintenance   of 
what  affords  the  best  guarantee  for  the 
permanent  enjoyment  of  our  rights  and 
liberties.       My  Lords,  there    has   been 
reference  made  on  this   subject,   and  I 
consider  yery  preposterously,  to  the  oaths 
of  the  judges,  as  if  the  oaths  of  the  judges 
required  that  they  should  decide  against 
privilege :  the  oaths  of  the  judges,  as  I 
apprehend,  require  that  they  should  duly 
administer  the  law  of  the  land  accordine- 
to  the  doctrines  of  that  law,  as  expounded 
by  those  who  haye  preceded  them.    And 
this  privilege  being    part    of   the    law, 
according  to  the  oaths  of  the  judges,  this 
privilege  is  to  be  recognised  instead  of 
overruled. 

My  Lords,  I  beg  leave  to  recall  to  your 
Lordships  very  respectfully  the  advice 
given  by  Lord  Bacon  to  a  judge  of  the 
Common  Pleas  when  sworn  before  him, 
**  that  you  contain  the  jurisdiction  of  the 
court    within    the   ancient   mere -stones 


(a)  State  super  via*,  et  videte,  et  interrogate 
de  semitis  antiquis,  qass  sit  via  bona,  <t  amha. 
late  in  ea ;  et  invenietis  refrigerinm  animabns 
vestris.  £t  dizerunt  Non  ambalabimiu.  Jer. 
6, 16,  Vulgate. 
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without  remoTing  the  mark."(a)  I 
would  like  to  impress  upon  yonr  Lord- 
ships the  memorable  words  of  Lord  Ten- 
teraen  showing  his  sense  of  the  extreme 
importance  of  courts  confining  them- 
selves to  their  assigned  jurisdiction. 
He  was  a  judge  most  anxious  that  cTcrj 
wrong  should  be  redressed,  but  be  knew 
his  proper  sphere  and  respected  privi- 
lege ;  he  was  one  of  that  constellation  of 
jndges  of  which  Chief  Justice  Fortescue  was 
BO  bright  an  ornament,  containing  all  the 
great  names  that  have  adorned  the  seat 
of  justice  in  this  country,  who  have  con- 
tented themselves  with  purely  expounding 
the  common  law,  and  have  left  the  law  of 
Parliament  to  these  tribunals  to  which, 
by  the  constitution,  it  is  interested : 
different  men,  indeed,  from  Kelvng,  and 
Jeffreys  J  and  Seroggs,  The  words  I  refer 
to  were  used  by  Lord  Tenterden^  on  refus- 
ing a  rule  for  a  prohibition  to  the  Lord 
Chancell or  sitting  in  Bankra ptcy .  (&)  How 
he  would  have  treated  an  argument,  in- 
volving a  claim  of  riffht  to  grant  a  pro- 
hibition to  one  of  the  branches  of  the 
liCgislature  your  Lordships  may  conjec- 
ture.    On  that  occasion  he  observed  :— 

*'  We  wish  not  to  he  understood  as  giving  any 
sanction  to  the  supposed  authority  of  this  Court 
to  direct  a  prohibition  to  the  Lord  Chancellor 
sitting  in  bankruptcy.  If  ever  the  question 
shall  arise,  the  Court  whose  assistance  may  be 
invoked  to  correct  the  excess  of  jurisdiction  in 
another,  will  uo  doubt  take  care  not  to  exceed 
its  own." 

My  Lords,  I  have  now  only  to  pray 
judgment  for  the  defendant. 

Replt.(c) 

May  28  tb,  1839.— Cttrwooi .-  My  Lords, 
it  now  becomes  my  duty,  and  a  weighty 
duty  I  feel  it  to  be,  to  reply  to  the  long, 
elaborate,  and  very  learned  argument  of 
jDj  learned  friend  the  Attorney  Oeneral ; 
an  argument  in  which  he  has  made  evi- 
dently every  possible  research,  supported 
by  numerous  dicta,  supported  by  a  battery 
of  three  score  volumes  before  him,  and  by 
the  citation  of  near  150  cases.  It  is  no 
light  thing  to  reply  to  such  an  ar^ment, 
however  much  of  it  may  be  inappli- 
cable to  the  subject  in  que s lion.  [For  the 
opinion  of  the  committee  upon  a  question 
of  privilege  he  had  no  respect.]  My 
Lords,  the  votes  of  the  House  of  Commons 
and  of  their  committees  generally  have  had 
hitherto,  in  many  instances,  an  overbear- 
ing influence  and  more  than  they  ought 


(a)  Speech  of  Lord  Bacon  to  Hutton,  J., 
Lord  Bacon's  Works,  4, 508.  eJ.  1808.  Kdu.  by 
Spedding,  1873,  13,  SOI.  See  also  the  £sMiy 
ef  Judicature. 

(6)  8  B.  &  Aid.  180. 

(c)  Curwood's  reply  was  a^oumed  to  Trinity 


to  have.  There  is  an  inherent  respect  in 
every  English  breast  for  the  House  of 
Commons,  and  although  on  many  occasions 
their  conduct  and  votes  have  been  most 
abusive,  yet  that  cannot  eradicate  the  re- 
gard we  all  feel,  and  always  shall  feel,  for 
them.  If  I  were  to  instance  cases,  we  all 
know  to  what  ridiculous  lengths  they  have 
gone ;  they  once  voted  that  a  pound  note 
and  a  shilling  were  equal  in  value  to 
a  guinea  when  all  the  world  knew  that  a 

S»und  note  was  only  worth  15«. ;  and 
r.  Cohbeti  during  his  life  reminded  them 
at  least  once  a  week  of  that  vote. (a)  I 
have  read  also  of  an  honourable  member 
of  Parliament  who  declared  that  he  would 
vote  black  was  white,  and  white  was 
black,  rather  than  his  party  should  be 
defeated.  On  all  occasions,  therefore,  a 
vote  of  the  House  of  Commons  or  of 
a  committee,  is  not  to  be  received 
with  implicit  respect.  My  Lords,  the 
vote  of  the  Committee  relied  upon  by 
the  House  of  Commons,  upon  this  oc- 
casion, I  humbly  submit  to  yonr  Lord- 
ships, would  go  to  destroy  civil  liberty. 
{The  authorities  cited  for  the  defendants 
establish  the  jurisdiction  of  this  Court  to 
deal  with  questions  of  privilege.  In  the 
earliest  cases,  the  House  of  Commons  did 
not  even  venture  to  decide  on  their  un- 
doubted privileges,  bnt  appealed  to  the 
Crown  or  to  the  House  of  Lords,  who 
themselves  took  advice  of  the  judges. 
Thorp*8  case(()  and  others  are  instances  of 
this.  In  early  periods  of  history,  the 
legislative  and  judicial  characters  of  Par^ 
liament  are  faintly  distinguished,  and  the 
'*  law  of  Parliament "  is  often  the  act  of 
the  united  Legislature.  With  the  power 
and  popularity  of  the  Commons,  the  pri- 
vilege assumed  by  them  has  been  ex. 
tended  and  strengthuncd ;  bat  tbey  have 
never  set  themselves  in  opposition  to  the 
law  with  success  or  credit.  WiUees'0 
case(c)  was  an  example  of  such  a  conflict : 
there,  to  use  the  words  of  Lord  Chatham, 

"under  pretence  of  declaring  law,  they  (the 
Commons)  have  made  a  law,  and  united  in  the 
same  persons  the  offices  of  legislator  and  of 
iudge."(</) 

So    here,    the  Commons,    while    they' 
profess  to  declare  the  law  of  Parliament, 
are  in  fact  depriving  the  subject  of  his 
right   of   action,    as    was  attempted    in 
Ashby  V.    White,(e)     It  is  impossible  to 

(a)  Com.  Journ.  66,  830,  335 ;  Cobbett, 
Pari.  Deb.  20,  150;  Lord  Brougham,  Hist. 
Sketches.  2,  174 ;  51  Geo.  8.  c.  127.  s.  2. 

(6)  1  Hats.  Pr.  28;  S.C.  18  Kep.  64  ;  Rot. 
Pari.  6,  289. 

(c)  See  above. 

(rf)  Debate  on  the  Address,  1770.  16  ParU 
Hist.  659. 

(e)  2  Ld.  Raym.  938 ;  S.C.  14  St.  Tr.  696. 
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avoid  taking  cognizance  of  privilege ; 
for  until  inqairy  and  examination  it  can- 
not appear  whether  the  case  involves 
privilege  or  not.  There  is  no  power  to 
procnre  a  certificate  to  be  made  by  the 
Speaker,  as  the  Recorder  certifies  the 
customs  of  London.  If  privilege  be  part 
of  the  law,  this  Court  not  only  may 
notice,  but  is  bound  to  know  it.  The 
doctrine,  that  the  power  inherent  in  the 
whole  Parliament  oelongs  also  to  each 
component  estate,  is  absurd,  for  it  would 
give  to  each  a  distinct  power  of  legislation. 
The  conclusiveness  of  the  judgment  of 
courts  of  exclusive  jurisdiction  is  not 
denied ;  but  the  House  of  Commons  has 
little,  if  any,  jurisdiction,  in  the  strict 
sense.  It  has  none  of  the  indicia  or  attri- 
butes of  a  court  of  justice.  It  cannot 
even  examine  witnesses  on  oath.(a)  It  can- 
not adjudicate  between^,  and  B.  Even 
Lord  Kenyon,  in  Bex  v.  Wright fUb)  relied 
upon  by  the  defendant,  admits  the  exis- 
tence of  cases  in  which  this  Court  would 
dispute  the  assumption  of  privilege.  In 
Bwrdett  v.  Abbot  {c)  Lord  Elleiworauah 
makes  a  similar  concession.  Whether  the 
doctrine,  established  in  that  case,  that  a 
commitment  for  contempt  is  not  examin- 
able bv  any  other  Court,  oe  well  founded, 
may  oe  doubted  and  hereafter  contro- 
verted((2) ;  but  on  this  occasion  there  is  no 
need  to  dispute  it.  The  distinction  be- 
tween incidental  and  direct  cognizance  is 
obscure;  the  more  intelligible  rule  is, 
that  the  Court  must  notice  privileges 
whenever  they  come  judicially  before  it. 
It  is  objected  that  the  privileges  of  the 
House  will  be  submitted  to  the  decision  of 
the  courts  of  quarter  sessions,  county 
courts,  and  other  inferior  jurisdictions. 
But,  if  privilege  be  part  of  the  law,  why 
should  such  courts  be  deemed  disqualified 
from  forming  an  opinion  upon  that  as  well 
as  upon  any  other  matter  of  law?  We 
have  no  kind  of  distinction  in  law.  My 
learned  friend  seems  to  think  that  it  would 
be  very  singular  if  a  booby  country  squire 
at  the  quarter  sessions  shall  be  allowed  to 
take  cognizance  of  the  privilege  of  Par- 
liament ;  but  he  should  recollect  that  the 
same  booby  squire  may  be  a  member  of 
Parliament,  and  if  so,  why  is  he  a  bit 
more  competent  to  take  cognizance  of  it 
at  St.  Stephen's  than  in  a  country  town  P 
When  he  gets  to  the  House  of  Commons 
does  he  lay  down  his  old  feelings,  and  all 
at  once  become  remarkable  for  his  learn- 
ing P  Why  should  he  not  take  cognizance 
of  it  in  the  one  place  as  well  as  the 
other  P    It  is  urged  that  members  must 

(a)  But  see  now  34  8t  35  Viet.  c.  88. 
(6)  8  T.R.  898. 
(c)  See  14  East,  188. 

((0  Seethecasecf  iht  Sheriff  of  Middlesex 
below. 


have  free  intercourse  with  their  con- 
stituents, and  every  facility  for  inviting 
and  communicating  information.  But  to 
circulate  calumny,  and  prohibit  actions 
for  it,  cannot  be  a  fit  en>edient  for  the 
discovery  of  truth  or  the  diffusion  of  cor- 
rect intelligence.  With  regard  to  past 
usage,  it  is  worthy  of  observation,  that 
one  of  the  earliest  instances  of  this  appeal 
by  the  House  to  the  people  was  on  the 
occasion  of  raising  troops  to  be  employed 
against  the  King.  The  practice  of  un- 
limited publication  for  sale,  openly  and 
avowedly,  only  began  as  late  as  1836 ;  and 
already  two  actions  have  been  the  result 
There  is  no  pretence  for  putting  this  case 
on  the  footing  of  a  confidential  communi- 
cation. What  foundatioii  of  necessity,  or 
what  confidential  character,  can  be  dis- 
cerned in  the  publication  to  all  mankind 
of  a  report  on  the  state  of  Newgate  Prison  P 
It  is  argued  that  Courts  are  not  to  pre- 
sume that  powers  of  this  kind  will  be 
abused.  But  this  assertion  of  the  legal 
impossibility  of  abuse  is  disproved  oy 
authentic  records,  which  show  tnat  abuses 
have  been  great  and  frequent,  (a)  Instances 
have  been  already  enumerated,  and  the 
number  might  be  easily  incr«b8ed.(&) 
And  what  security  has  the  subject  against 
the  recurrence  of  scenes  like  those  which 
occurred  in  the  case  of  Shirley  v.  Fagg,{c) 
where  the  two  Houses,  seised  per  mi  and 
per  tout  of  the  whole  inherent  powers  of 
Parliament  (according  to  the  doctrine  of 
Sir  Bdbert  Jihyne),  made  contradictory 
declarations  of  law,  leaving  the  subject  at 
a  loss  to  know  whose  law  of  Parlijunent 


(a)  Eyeiy  commitmeat  by  the  House  of 
Commons  for  a  libel  on  the  House,  not  directly 
tending  to  interrupt  their  proceedings,  may  be 
considered  an  abuse  of  privilege.  Lord  John 
Russell  on  the  English  Constitution,  Lend. 
1821,  p.  801. 

(b)  The  following  esse  in  Com.  Joura.  1, 
488,  440,  441  (also  shortly  stated  in  1  Hats.  Pr. 
182),  was  here  cited  :— 

"Die  Jovis  14  Junii  1610.  Sir  George 
Moore.— That  D.  Steward's  man,  privil^d.  was 
for  begetting  a  woman  with  child.  Ae  war- 
rant, siffned  by  justices  before  the  parliament 
executed  now.  Whether  privilege  or  no  ?  Com- 
mitted to  the  committee  for  priyileges. 

"Die  Satumi  16  Junii  1610.  Sir  J.  Hollis. 
—Touching  Mr.  D.  Steward.  Constable  had  a 
warrnnt  under  four  justices  of  peace.  That  he 
should  have  privilege;  the  parties  to  be  dis- 
charged ;  and  consideration  after  to  be  had,  who 
shall  pay  it 

"Die  Mercurii  20  Jtmn  1610.  Mr.  D. 
Steward. — ^Touching  the  arrest  of  his  servant. 
Moveth  for  the  charges.  Whether  the  reputed 
father,  being  taken  by  a  justice's  warrant,  shall 
pay ;  or  the  constable  that  executed  the  warrant. 
The  constable  could  not  discharge  him.  Q.  for 
the  constable  :  Resolved,  not  to  pay  it;  but, 
the  reputed  father." 

(c)  6St.Tr.  USl. 
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was  to  be  held  authentic  and  conclusive  P 
These  absurdities  and  mischiefs  are  to  be 
remedied  only  by  declaring  the  law  of 
Parliament  subject  to  the  general  law  of 
the  land,  and  holding  the  privileges  of  the 
House  to  be  (as  the  prerogative  of  the 
Crown  ever  has  been)  within  the  cognizance 
of  the  ordinaij  Courts.] 

My  Lords,  I  claim  to  stand  here  as  an 
independent  advocate  charged  with  the 
rights  of  a  poor  man.  I  will  not  shelter 
myself  behmd  the  resolution  of  the  House 
of  Commons,  which  gives  me  permission 
to  be  beard  here ;  i  stand  here  in  bold 
defiance  of  their  resolution,  which  de- 
nounces anyone  Questioning  their  resolu- 
tion elsewhere.  My  Lords,  I  have  never 
been  thought  worthy  to  change  the  texture 
of  my  gown ;  but  whether  I  wear  stuff,  or 
whether  I  wear  silk,  whether  in  office  or  oat 
of  office,  I  should  not  surrender  the  right 
of  my  brethren  at  the  bar,  I  would  not 
surrender  the  rights  of  my  profession,  no, 
not  for  personal  emolument,  for  family 
aggrandisement;  no,  not  for  personal 
safety.  I  have  spoken  in  the  spirit  of 
honest  independence,  which  I  hope  may 
cleave  to  me  to  the  last ;  and  if  I  transmit 
an  unsullied  character  and  that  spirit  to 
my  children,  I  hold  it  a  fairer  inheritance 
than  wealth  or  title  basely  and  sordidly 
acquired.    My  Lords,  I  have  done. '. 

Lord  Dekmak,  O.J. :  From  the  veiy 
great  magnitude  and  importance  of  this 
case  we  do  not  think  it  proper  to  give  an 
immediate  judgment.  We  may  deliver 
our  judgment  on  next  paper  day.<a) 

JtmOMZNT  07  THB  COUBT. 

The  learned  judges,  in  Trinity  term 
(May  Slst,  1839),  delivered  jndgment 
seriatim. 

Lord  Denman,  C.J. :  This  was  an  action 
for  a  publication  defaming  the  plaintiff's 
character,  by  imputing  that  he  had  pub- 
lished an  obscene  libeL  The  plea  was 
that  the  inspectors  of  prisons  made  a 
report  to  llie  Secretary  of  State,  in  which 
improper  books  were  said  to  be  permitted 
in  the  prison  of  Newgate ;  that  the  Court 
of  Aldermen  wrote  an  answer  to  that  part 
of  the  report,  and  the  inspectors  replied 
repeating  the  statements,  and  adding  that 
the  improper  books  were  published  by  the 
plaintiff.  That  all  these  documents  were 
printed  by  and  under  orders  from  the 
Moase  of  Commons,  who  had  come  to  a 
resolution   to  publish    and   sell   all  the 

S.pers  they  should  print  for  the  use  of  the 
embers,  and  who  also  resolved,  declared, 
and  adjudged  that  the  power  of  publish- 


(a)  *'  At  the  close  of  the  argument  the  Coart 
of  Qufen's  Bench  was  uDanimous,  and  Dcnman 
and  Littledale  were  prepared  to  deliver  jadg- 
ment  immediately." — Arnonld's  Life  of  Lord 
Penman,  8,  55. 


ing  such  of  their  reports,  votes,  and  pro- 
ceeding as  they  thought  conducive  to  the 
public  interest,  is  an  essential  incident  to 
the  due  performance  of  the  functions  of 
Parliament,  more  especially,  &c.  The  plea, 
it  is  contended,  estaolishee  a  good  derence 
to  the  action  on  various  grounds. 

1.  The  grievance  complained  of  appears 
to  be  an  act  done  by  order  of  the  House 
of  Commons,  a  court  superior  to  any  court 
of  law,  and  none  of  whose  proceedings  are 
to  be  Questioned  in  any  way.  This  prin- 
ciple tne  learned  counsel  for  the  defendant 
repeatedly  avowed  in  his  long  and  laboured 
argument ;  but  it  does  not  appear  to  be 
put  forward  in  its  simple  terms  in  the 
report  that  was  published  by  a  former 
House  of  Commons. 

It  is  a  claim  for  an  arbitrary  power  to 
authorise  the  commission  of  any  act  what* 
ever  on  behalf  of  a  body  which  in  the 
same  argnmeut  is  admitted  not  to  be  the 
supreme  power  in  the  State. 

The  supremacy  of  Parliament,  the  foun- 
dation on  which  the  claim  is  made  to  rest, 
appears  to  me  completely  to  overturn  it, 
because  the  House  ot  Commons  is  not  the 
Parliament,  but  only  a  co-ordinate  and 
component  part  of  the  Parliament.  That 
sovereign  power,  can  make  and  unmake 
the  laws  ;  but  the  concurrence  of  the  three 
legislative  estates  is  necessary :  the  reso- 
lution of  any  one  of  them  cannot  alter  l^e 
law  or  place  anyone  beyond  its  control. 
The  proposition  is,  therefore,  wholly  un« 
tenable,  and  abhorrent  to  the  first  prin- 
ciples of  the  constitution  of  England. 

2.  The  next  defence  involved  in  this 
plea  is  that  the  defendant  committed  the 
grievance  by  order  of  the  House  of  Com- 
mons in  a  case  of  privilege,  and  that  each 
House  of  Parliament  is  the  sole  judge  of 
its  own  privileges.  This  last  proposition 
requires  to  be  first  considerea.  For,  if 
the  Attorney  Generaiwea  right  in  contend- 
ing, as  he  did  more  than  once  in  express 
terms,  that  the  House  of  Commons,  by 
claiming  anything  as  its  privilege  thereby 
makes  it  a  matter  of  privilege,  and  also 
that  its  own  decision  upon  its  own  claim 
is  binding  and  conclnsive,  then  plainly 
this  Court  cannot  proceed  in  any  inquiry 
into  the  matter,  and  has  nothing  else  to 
do  but  declare  the  claim  well  founded 
because  it  has  been  made. 

This  is  the  form  in  which  I  understand 
the  committee  of  a  late  House  of  Commons 
to  have  asserted  the  privileges  of  both 
Houses  of  Parliament,  and  we  are  in- 
formed that  a  large  majority  of  that  House 
adopted  the  assertion.  It  is  not  without 
the  utmost  respect  acd  deference  that  I 
proceed  to  examine  what  has  been  pro- 
mulgated by  such  high  authority:  most 
willingly  would  I  decline  to  enter  upon 
an  inquiry  which  may  lead  to  my  differ- 
ing from  that  great  and  powerfdl   as- 
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Bembly-  But  when  one  of  my  fellow  sub- 
jects presents  himself  before  me  in  this 
Court  demanding  justice  for  an  injury,  it 
is  not  at  my  option  to  grant  or  withhold 
redress;  I  am  bound  to  afford  it  if  the 
law  declares  him  entitled  to  it. (a)  I  must 
then  ascertain  how  the  law  stands,  and, 
whatever  defence  may  be  made  for  the 
wrongdoer,  I  must  examine  its  validity . 
The  learned  counsel  for  the  defendant 
contends  for  his  legal  right  to  be  protected 
against  all  consequences  of  acting  under 
an  order  issued  by  the  House  of  Commons 
in  conformity  with  what  that  House  asserts 
to  be  its  privilege :  nor  can  I  avoid  then 
the  question  whether  the  defendant  pos- 
sesses that  legal  right  or  not. 

Parliament  is  said  to  be  supreme;  I 
most  fully  acknowledge  its  supremacy. 
It  follows,  then,  as  before  observed,  that 
neither  branch  of  it  is  supreme  when  acting 
by  itself.  It  is  also  said  that  the  privi- 
lege of  each  House  is  the  privilege  of  the 
whole  Parliament.  In  one  sense  I  agree 
to  this,  because  whatever  impedes  the 
proper  action  of  either  impedes  those  func- 
tions which  are  necessary  for  the  perform- 
ance of  their  joint  duties.  All  the  essen- 
tial parts  of  a  machine  must  be  in  order 
before  it  can  work  at  all.  But  it  by  no 
means  follows  that  the  opinion  that  either 
House  mav  entertain  of  the  extent  of  its 
own  privileges  is  correct,  or  its  declara- 
tion of  them  binding.  In  the  course  of 
the  argument  the  privileges  of  the  Com- 
mons were  said  to  belong  to  them  for 
their  protection  against  encroachment  by 
the  Lords.  The  fact  of  an  attempt  at  en- 
croachment may  then  be  imagined,  and 
we  must  also  suppose  that  the  Commons 
would  resist  it.  In  such  a  case,  the  claims 
set  up  bv  the  two  Houses  l>eing  inconsis- 
tent, both  could  not  be  well  founded,  and 
an  instance  would  occur  of  adverse  opinions 
and  declarations,  while  the  real  privilege, 
whenever  it  is  ascertained,  would  certainly 
be  the  inherent  right  of  Parliament  itself. 

The  argument  here  became  historical, 
and  we  were  told  that  at  the  early  period 
when  privilege  was  settled  the  three  estates 
assemoled,  and  embracing  all  the  power 
of  the  State,  never  would  have  left  their 
privileges  at  the  mercy  of  a  very  inferior 
tribunal,  especially  when  the  King's  judges 
were  dependent  on  the  Crown  and  remov- 
able at  its  pleasure.  I  cannot  accede  to 
the  inference.  If  in  those  early  times  the 
Lords  and  Commons  had  felt  the  en- 
lightened jealousy  of  dependent  iudges 
which  is  here  supposed,  they  would  not 
have  left  them  in  tnai.  state  of  dependence, 
equally  dangerous  to  the  character  of  the 
judges  and  to  the  just  rights  of  them- 
selves  and  of  all  their  constituents.    But 

(a)  See  Howard  v.  Oosset,  10  Q.B.  p.  405  ; 
Bradlaugh  v.  Oosut,  12  Q.B.D.  p.  274. 


we  have  no  proof  whatever  of  the  consti- 
tution of  this  country  being  framed  on 
abstract  principles  ;  there  cannot  be  a 
doubt  that  it  adapted  itself  to  the  exigen* 
cies  of  the  several  occasions  that  arose, 
and  gradually  grew  into  that  form  which 
the  ends  of  good  government  require. 
But,  while  I  dispute  the  fact  of  privileges 
being  settled  in  the  a/ula  reqia,  or  any 
other  supposed  constituent  assembly,  on 
any  given  princii>le,  or,  indeed,  at  all,  I 
am  far  from  believing  that  the  judges 
ever  had,  or  ought  to  have,  by  law,  the 
smallest  power  over  Parliament  or  either 
House  of  Parliament.  The  indepeudeace 
of  Parliament  is  the  comer  stone  of  our 
free  constitution.  The  judsjes  who  in- 
vaded it  in  the  reign  of  James  the  First 
and  his  son  have  justly  shared  with  those 
who  betrayed  the  rights  of  tiie  people  in 
the  case  of  Ship  Money{a)  the  abhorrence 
of  all  enlightened  men.  But  a  mean  sub- 
missiveness  to  power  has  not  been  alwa^ 
confined  to  the  judges  ;  the  same  disposi- 
tions belonged  to  Parliament  itself,  and 
to  both  Houses.  When  we  remember  the 
sentence  pronounced  against  an  unfor- 
tunate gentleman  of  the  name  of  Floyd6,(h) 
for  a  slight  offence,  if  it  were  one, 
against  King  James  I.,  in  speaking  of  his 
daughter  and  son-in-law,  we  shall  allow 
that  the  two  Houses  had  as  little  sense  of 
independence  as  of  justice.  The  Com- 
mons resolved,  declared,  and  adjudged 
that  his  fortune  should  be  confiscated,  and 
his  body  tortured,  his  name  deg^raded, 
and  himself  imprisoned  for  life.  Tho 
Lords  rebuked  the  invasion  of  their  pri- 
vileges of  punishing,  for  which  the  Com- 
mons humbly  apologised ;  but  the  sen- 
tence was  carried  into  full  effect ;  and 
can  anyone  believe  that  these  two  Houses, 
thus  vying  in  obsequiousness  and  cruelty, 
could  entertain  good  views  on  the  consti- 
tutional independence  of  Parliament  P(e) 

Another  reason  for  denying  to  the 
courts  of  law  all  power  in  matters  of 
privilege  was  said  to  flow  from  their  same 
supposed  ancient  jealousy  of  the  Lords. 

*'  The  Commons  never  would  have  tolemted 
such  an  inquiry,  because  the  decision  might  then 
have  come  to  be  reviewed  on  appeal  by  the  co- 
ordinate and  rival  assembly ;" 

yet  the  Attorney  General  informed  us, 
almost  in  the  same  breath,  that  the  ap- 
pellate jurisdiction  of  the  Lords  was 
of  recent  date,  that  it  originally  belonged 
to  the  whole  Parliament,  and  that  it 
was  long  warmly  contested  with  adverse 
declarations  of  privilege  by  the  House 
of  Commons.      The  case  of  BurdeU  v. 


(a)  8  St.  Tr.  826,  846. 
(A)  2  St.  Tr.  1168. 

(c)  See  the  debates,  8  St.  Tr.  92  et  seq. 
and  the  note  at  p.  92. 
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Ahbot{a)  in  1810  was  an  action  brought 
against  the  Speaker  himself,  for  an  act 
done  by  him  in  Parliament  by  order  of  the 
House  of  Commons.  The  plaintiff  ones- 
tioned  his  right,  and,  by  seeking  rearess 
in  this  court,  eventually  submitted  their 
priyilege  to  the  decision  of  the  House  of 
liords.  At  this  very  moment  the  defen- 
dant, as  acting  by  order  of  the  House  of 
Commons,  prays  our  judgment  in  this 
question  of  privilege,  and  the  House  of 
Commons  instructs  the  Attorney  Oeneral 
to  appear  as  his  counsel  before  us.  (6)  He 
tells  us,  indeed,  that  we  can  only  decide 
in  his  favour ;  but,  if  we  do,  the  House  of 
Lords  may  reverse  that  judgment  next 
week.  Such  is  the  practice  of  the  nine- 
teenth century :  yet  we  are  gravely  told 
that  in  the  dark  ages  of  our  history  the 
Commons  were  too  enlightened  to  allow 
any  discussion  of  their  privileges  in  any 
court  whose  judgment  may  be  questioned 
in  the  Lords. 

But  it  is  said  that  the  c-ourts  of  law  must 
be  excluded  from  all  interference  with 
transactions  in  which  the  name  of  privilege 
has  been  mentioned,  because  they  have 
no  means  of  informing  themselves  what 
these  privileges  are.  ^^®7  ^^^  "^^^^ 
known,  it  seems,  to  the  two  Houses,  and 
to  every  member  of  them,  as  long  as  he 
continues  a  member ;  but  the  knowledge 
is  as  incommunicable  as  the  privileges  to 
all  beyond  that  pale.  It  might  be  pre- 
sumption to  ask  how  this  knowledge  may 
be  obtained,  had  not  the  Attorney  General 
read  to  us  all  he  had  to  urge  on  the  subject 
from  works  accessible  to  all,  and  familiar 
to  every  man  of  education.  The  &rgQ- 
ment  here  seems  to  run  in  a  circle.  The 
courts  cannot  be  entrusted  with  any  matter 
connected  with  privilege,  because  the^ 
know  nothing  about  privilege ;  and  this 
ignorance  must  be  perpetual,  because  the 
law  has  taken  such  matters  out  of  their 
cognizance.  The  old  text  writers,  indeed, 
affirm  the  law  and  custom  of  Parliament, 
although  a  part  of  the  lex  terrce  to  be. 
"  ah  omnibtu  qucBsiia,  a  multis  ignorata" 
This  and  other  phrases,  repeated  in  the 
law  books,  have  tnrown  a  kind  of  mystery 
over  the  subject,  which  has  kept  aloof  the 
application  of  reason  and  common-sense. 
Lord  Holt(c)  in  terms  denied  this  pre- 
sumption of  ignorance,  and  asserted  the 
right  and  duty  of  the  courts  to  know  the 
law  of  Parliament,  because  the  law  of  the 
land  on  which  they  are  bound  to  decide. 
Other  judges,  without  directly  asserting 
the    proposition,  have    constantly    acted 


(a)  14  East,  I. 

(6)  See  above,  p.  738,  note  (6). 

(c)  Seeife^.  v.i'a/j^,2Ld.Baym.  1114, 1115. 
And.  the  judgment  of  Lord  Holt  in  that  case 
ed.  1887,  p.  54.  Also  Ashby  v.  White,  2  Ld. 
Raj.  956. 


upon  it ;  and  it  was  distinctly  admitted  by 
the  Attorney  General  in  the  course  of  his 
argument.  1  do  not  know  to  whom  he 
alluded  as  disputing  the  existence  of  any 
parliamentary  privilege  ;  no  such  opinion 
nas  come  under  my  notice.  That  Parlia- 
ment enjoys  privileges  of  the  most  im- 
portant  character,  no  person  capable  of 
the  least  reflection  can  doubt  for  a  moment. 
Some  are  common  to  both  Houses,  some 
peculiar  to  each ;  all  are  essential  to  the 
discharge  of  their  functions.  If  they  were 
not  the  fruit  of  deliberation  in  aul&  regid, 
they  rest  on  the  stronger  ground  of  a 
necessity  which  became  apparent  at  least 
as  soon  as  the  two  Houses  took  their  present 
position  in  the  State. 

Thus  the  privilege  of  having  their 
debates  unquestioned,  though  denied  when 
the  members  began  to  speak  their  minds 
freely  in  the  time  of  Queen  Elissabeth,  and 
punished  in  its  exercise  both  by  thai 
princess  and  her  two  successors,  was  soon 
clearly  perceived  to  be  indispensable  and 
universally  acknowledged.  By  conse- 
quence, whatever  is  done  within  the  walls 
of  either  as^sembly  must  pass  without 
question  in  any  other  place,  (a)  For 
speeches  made  in  Parliament  by  a  member 
to  the  prejudice  of  any  other  person,  or 
hazardous  to  the  public  peace,  that  member 
enjoys  complete  impunity.  For  any  paper 
signed  by  the  Speaker  by  order  of  the 
House,  though  to  the  last  degree  calum- 
nious, or  even  if  it  brought  personal 
8u£Fering  upon  individuals,  the  Speaker 
cannot  be  arraigned  in  a  court  of  justice. 
But,  if  the  calumnious  or  iuflammatonr 
speeches  should  be  reported  and  published, 
tne  law  will  attach  responsibibty  on  the 
publisher.  So,  if  the  Speaker,  by  authority 
of  the  House,  order  an  illegal  act,  though 
that  authority  shall  exempt  him  from 
Question,  his  order  shall  no  more  justify 
the  person  who  executed  it  than  King 
Charles'  warrant  for  levying  ship-money 
could  justify  his  revenue  officer. 

The  privilege  of  committing  for  con- 
tempt is  inherent  in  every  deliberative 
body  invested  with  authority  by  the  con- 


(a)  "  What  is  said  or  done  within  the  walls 
of  Parliament  cannot  he  inquired  into  in  a  court 
of  law." — See  Lord  Coleridge,  C.J.,  in  Brad^ 
laugh  v.  Gotset,  1 8  Q.B.D.,  p.  275.  "  I  think  that 
the  House  of  Commons  is  not  subject  to  t|;ie  con- 
trol of  Her  Majesty's  courts  in  its  administration 
of  that  part  of  the  statute  law  which  has  relation 
to  its  own  internal  proceedings,  and  that  the  use 
of  such  actual  force  as  may  be  necessary  to  carry 
into  effect  such  a  resolution  as  the  one  before 
us,  is  justifiable."' Stephen,  J.,  ibid.  p.  278. 
''The  House  uf  Commons  is  not  a  coart  of 
justice ;  but  the  effect  of  its  privilege  to  regul.-\te 
its  own  internal  concerns  practicsJly  invests  it 
with  a  judicial  character  when  it  has  to  tpply 
to  particular  cases  the  proyisions  ol  Acts  of 
Parliament." — Stephen,  J.,  p.  385. 
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8titntion.(a)  But,  however  flagrant  the 
eontempt,  the  Hoiise  of  Commons  can 
only  commit  till  the  oloBe  of  the  existing 
session.  Their  privilege  to  commit  is  not 
better  known  than  this  limitation  of  it. 
Thongh  the  party  shonld  deserve  the 
severest  penalties,  yet,  his  offence  being 
committed  the  day  before  a  prorogation, 
if  the  House  ordered  his  imprisonment 
but  for  a  week,  every  court  in  Westminster 
Hall  and  every  judge  of  all  the  courts 
would  be  bound  to  discharge  him  by  habeas 
corpus. 

JNothing  is  more  undoubted  than  the 
exclusive  prrivilege  of  the  people's  repre- 
sentatives in  respect  to  grants  of  money, 
and  the  imposition  of  taxes.  But,  if  their 
care  of  a  branch  of  it  should  induce  a  vote 
that  their  messenger  should  forcibly  enter 
and  inspect  the  cellars  of  all  residents  in 
London  possessing  more  than  a  certain 
income,  and  if  some  citizen  should  bring 
an  action  of  trespass,  has  any  lawyer  yet 
said  that  the  Speaker's  warrant  would 
justify  the  breaking  and  entering  P 

The  Commons  of  England  are  not  in- 
vested with  more  of  power  and  dignity 
by  their  legislative  character  than  by  that 
which  they  bear  as  the  grand  inquest  of 
the  nation.  All  the  privileges  that  can 
be  required  for  the  energetic  discharge  of 
the  duties  inherent  in  that  high  trust  are 
conceded  without  a  murmur  or  a  doubt. 
We  freely  admit  them  in  all  their  extent 
and  variety;   but,  if,  on  a  resolution  of 

Silt  voted  by  themselves,  this  Grand 
quest  should  not  accuse  but  condemn, 
should  mistake  their  right  of  initiating 
a  charge  for  the  privilege  of  passing 
sentence  and  awarding  execution,  will  it 
be  denied  that  their  agent  would  incur 
the  guilt  of  murder  ? 

I  will  speak  but  of  one  other  privilege, 
the  privilege  from  personal  arrest,  which 
is  both  undoubted  and  indispensable.  (6)  A 
distinction  has  been  sometimes  taken,  but 
in  my  opinion,  does  not  exist  in  law,  be- 
tween one  class  of  privileges  as  necessary 
for  performing  the  functions  of  Parlia- 
ment, and  another  as  a  personal  boon; 
both  claeses  are,  as  I  apprenend,  conferred 
on  grounds  of  public  policy  alone.  The 
proceedings  of  Parliament  would  be  liable 
to  continual  interruption  at  the  pleasure 
of  individuals  if  every  one  who  claimed 
to  be  a  creditor  could  restrain  the  liberty 
of  the  members.  In  early  times  tbeir 
very  horses  and  servants  might  require 
protection  from  seizure  under  legal  pro- 

(a)  See  Beaumont  v.  Barrett,  1  Moo.  P.C. 
59,  and  Appendix  A. ;  Kidley  v.  Car«on,'4  Moa 
P.C.  63;  FefitoH  r.  Hampton,  11  Moo.  P.O. 
347 ;  Doyle  v.  Falconer,  L.R.  1  P.C.  328. 

(6)  See  ae  to  this  Burnet's  History  of  his 
Own  Time,  4,  491,  and  note  by  Speaker  Onslow 
(edn.  8vo.  Oxford*  1828). 


cess,  as  necessary  to  secure  their  o«m 
attendance;  but  when  this  privilege  was 
strained  to  the  intolerable  length  of  pre- 
venting the  service  of  legal  process,  or 
the  progress  of  a  cause  once  commenced 
against  any  member  during  the  sitting  of 
Parliament,  or  of  threatening  any  who 
should  commit  the  smallest  trespass  upon 
a  member's  land,  though  in  assertion  of 
a  clear  right,  as  breakers  of  the  privileges 
of  Parliament,  these  monstrous  abuses 
might  have  called  for  the  interference  of 
the  law,  and  compelled  the  courts  of  jus- 
tice to  take  a  part.  Suppose,  then,  in  the 
celebrated  case  of  Admiral  OrxMn,{a)  that 
one  who  claimed  a  right  of  fishing  in  his 
ponds  had  brought  an  action  here  against 
the  officer  who  seized  him,  who  justified 
the  imprisonment  under  the  Speaker's 
warrant,  alleging  his  high  contempt  in 
daring  to  fish  in  a  member's  pond  near 
Plymouth  ;  would  not  the  Court  of  Queen's 
Bench  have  been  bound  to  inquire  as  to 
the  privilege,  and  to  declare  that  it  did 
not  and  could  not  extend  to  such  a  case? 
I  desire  to  put  the  further  question, 
whether  the  decision  of  such  cases  could 
be  at  all  varied  by  the  house  decUuring, 
with  whatever  of  solemnity  or  menace, 
that  it  was  the  ancient  and  undoubted  pri- 
vilege of  Parliament  to  do  each  and  every 
one  of  the  abusive  acts  enumerated. 

Examples  might  be  multiplied  without 
limit,  but  the  examples  are  said  to  be 
abuses,  and  to  prove  nothing  ag&iust  the 
use.  It  is  also  urged  that  abuse  is  not  to 
be  presumed,  that  the  only  appeal  lies  co 
pablio  opinion,  and  that  outrages  like 
these  would  authorise  resistance  and 
amount  to  a  dissolution  of  the  govam- 
ment.  I  answer,  that  cases  of  abuse  must 
be  supposed  to  test  the  truth  of  the  prin- 
ciple  now  under  discussion*  I  say,  farther, 
that  it  is  only  in  cases  of  abuse  that  the 
principle  is  required;  that,  though  the 
maxim  be  true,  db  ahtuu  ad  untm  non 
valet  conse^aentia,  it  cannot  apply  where 
an  abuse  is  directly  charged  and  offered 
to  be  proved:  that  no  presumption  can 
be  made  against  a  fact  estabUshed  or 
admitted.  Need  I  go  on  to  add,  that  the 
appeal  to  public  opinion,  however  suc- 
cessful, comes  too  late  after  the  injury 
has  been  effected,  and  that  to  talk  to  an 
innocent  sufferer  of  his  right  to  consider 
the  social  compact  as  broken  towards 
him,  to  throw  off  his  allowance,  and 
resist  the  outrage  perpetrated  in  the  name 
of  Parliament,  is  language  at  least  novel 
in  a  court  of  law  P 

We  were,  however,  pressed  with  nu- 
merous authorities,  which  were  supposed 
to  establish  that  questions  of   privilege 


(a)  In  which  case  four  persons  were  com- 
mitted. Com.  Journ.  28,  489,  589,  545,  550. 
See  above. 
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are  in  no  case  examinable  at  law.  Thorpes 
ea8e(a)  was,  as  nsaal,  first  cited.  The 
facts  were,  that  the  Lords,  in  Edwa/rd 
the  Fourth's  time,  consulted  the  jadges 
respecting  the  priyilege  then  claimed  by 
a  member  of  the  Commons'  House,  and 
the  judges  at  first  declined  to  answer, — 
facts  totally  inconsistent  with  an  anterior 
settlement  of  parliamentary  privilege, 
especially  on  the  footing  of  the  jealousy 
felt  by  the  Commons  towards  the  Lords 
and  the  judicial  authorities.  The  judges 
did  ultimately  waive  their  objection  to 
declaring  an  opinion  on  a  question  of 
privilege ;  they  declared  it  in  Parliament, 
and  by  Parliament  it  was  adopted.(&) 
Yet  their  reluctance  to  assume,  in  the 
first  instance,  the  delicate  ofiice  of  inter- 
fering with  the  privilege  of  Parliament, 
even  at  the  request  of  tbe  House  of  Lords, 
and  the  respectful  and  submissive  lan- 
guage in  which  they,  the  interpreters  of 
the  law,  avowed  their  deference  to  those 
who  make  it,  have  been  construed  into  a 
judicial  decision  that  in  their  own  courts 
they  would  decline  to  enforce  that  very 
law  when  made,  if  either  House  of  Parlia- 
ment should  obstruct  and  overbear  it  by 
setting  up  the  most  preposterous  claim 
under  the  name  of  privilege.  Often,  un- 
doubtedl^r,  similar  expressions  have  fallen 
from  the  judges ;  but  they  must  be  modi- 
fied by  the  cases  in  which  they  occurred. 
A  sentence  from  Chief  Justice  North's  judg- 
menii  in  Barnardieton  v.  8oame{c)  was  read 
at  the  bar.  The  question  being,  whether  an 
action  on  the  case  lay  against  the  sheriff 
at  common  law  for  a  double  return  of 
members  to  Parliament,  which  he  strongly 
denied,  he  said,  in  the  course  of  his  ela- 
borate argument : — 

"  If  we  shall  allow  general  remedies  (as  an 
action  npon  the  case  is)  to  be  applied  to  cases 
relating  to  the  Parliament,  we  shall  at  last  in- 
vade privilege  of  Parliament,  and  that  great 
privilege  of  judging  of  their  own  privileges." 

These  words  appear,  at  first  sight,  of 
extensive  import  indeed;  but  when  we 
refer  them  to  the  subject  then  in  hand, 
which  was  an  action  against  a  sherifi*  for 
bis  conduct  in  a  parliamentary  election, 
we  shall  perceive  that  they  are  far  from 
making  the  large  concession  supposed. 
The  right  of  determining  the  election  of 
their  own  members  is  one  of  the  peculiar 


(a)  1  Hats.  Pr.  28.  from  Rot.  Pari.  6,  289 ; 
S.C.  18  Rep.  63.    See  4  Inst.  15  ;  14  East,  25. 

(6)  ''The  proceeding  in  Parliament  seems 
(as  to  the  detention  of  Thorp)  to  have  been 
contraiy  to  the  suggestion  of  the  jud<res.  See 
the  statement  of  the  case  at  p.  81  of  Hats.  Pr. 
vol.  i.  And  Mr.  Hatsell's  comments  at  pp.  33, 
34.  See  Ferrers*  case,  1  Hats.  Pr.  53  ;  Anon. 
Moore,  57 ;  1  Hats.  Pr.  58."— (Note  by  reporters 
in  9  A.  &  £.  117.)  See  also  Whitelocke  on 
the  ling's  Writ,  2,  218. 

(c)  6St.Tr.  1109. 


privileflres  of  the  assembled  Commons, 
like  all  other  proceedings  for  their  own 
internal  regulation.  With  respect  to 
them,  I  freely  admit  that  the  courts  have 
no  right  to  interfere,  nor,  perhaps,  any 
regular  means  of  obtaining  information. 
How  they  must  deal  with  such  points 
when  actually  brought  before  them  is 
another  consideration.  But  the  possible 
inconvenience  that  might  arise  from  per- 
mitting the  action  against  the  sheriff,  if 
the  courts  should  come  into  conflict  with 
Parliament  in  those  points  of  unquestion- 
able privilege  in  which  Parliament  must 
have  the  so^  power  of  declaring  what  its 
privilege  is,  furnishes  no  shadow  of  an 
argument  for  the  proposition,  that  what- 
ever subject  either  House  declares  matter 
of  privilege  instantly  becomes  such  to  the 
exclusion  of  all  inquiry  by  the  courts,  (a) 

We  were  also  reminded  of  the  disparag- 
ing terms  applied  by  the  judges  to  their 
own  authority,  when  Alexander  Murray,  in 
1751,  was  brought  before  this  Court  by 
habeas  carptL8.{b)  I  have  obtained  a  copy 
of  the  return,  setting  out  a  commitment 
by  the  House  of  Commons  for  a  contempt 
in  general  terms  :  but  it  is  not  unworthy 
of  remark,  that  Foster,  J.,  founds  his 
judgment  on  what  was  said  by  Lord  HoU, 
and  treats  it  as  a  commitment  for  a  con- 
tempt in  the  face  of  the  House.  The 
fact  was  so,  but  the  return  did  not  state 
it:  and  Lord  Elleriborough  observed,  in 
Burdett  v.  Ahhot,(c)  that  Holt  did  not  so 
limit  the  power  of  commitment  for  con- 
tempts. Twenty  years  later.  Brass  Crosby, 
Lord  Mayor  of  London,  brought  himself 
before  the  Court  of  Common  Pleas  by 
haheas  corpvs.{d)  The  lieutenant  of  the 
Tower  returned,  for  the  cause  of  his  im- 
prisonment, an  adjudication  by  the  House 
of  Commons,  that  the  Lord  Mayor,  being 
a  member  of  the  House,  having  signed  a 
warrant  for  the  commitment  of  a  mes- 
senger of  the  House  for  having  executed 
a  warrant  of  the  Speaker,  issued  by  order 
of  the  House,  was  guilty  of  a  breach  of 
privilege  of  the  House.  The  Lord 
Mayor  had  manifestly  committed  a  breach 
of  privilege;  the  grounds  of  it  are  fully 
set  out  in  the  Speaker's  warrant ;  nothing 
could,  therefore,  be  less  needful  or  less 
judicial  than  the  wide  assertion  of  privi- 
lege that  was  volunteered  by  the  Chief 

(a)  "  The  Parliament-men  are  as  great  princes 
as  any  in  the  world  when  whatsoever  they  please 
is  privilege  of  Parliament ;  no  man  must  know 
the  number  of  their  privileges,  and  whatsoever 
they  dislike  is  breach  of  privilege." — Selden's 
Tabic  Talk,  Parliament,  sect.  6.  2nd  cd.  by 
Singer,  Lond.  1856,  p.  109.  See  8  St.  Tr.  p.  7  ; 
North's  Lives,  1,  p.  881. 

(6)  1  Wils.  299. 

(c)  UEast,  111,148. 

((/)  3  Wils.  188;  S.C.  2  W.  Bl.  754;  19  St. 
Tr.  1138. 
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Ju8tice.(a)  Yet,  after  all  that  he  said  re- 
specting the  indefinite  powers  of  Parlia- 
ment, his  decision  rests  on  the  simple 
ground  that  all  courts  have  power  to 
commit  for  contempt. 

Sir  W.  Blaehitone  clearly  showed,  on 
the  same  occasion,  that  the  return  was 
good  on  acknowledged  principles  of  law, 
and  declared  the  power  then  exercised  to 
be  one  which 

"  the  Hoaae  of  Commons  only  pocnesses  in  com- 
mon with  the  courts  of  Westminster  Hall."  (6) 

But  it  must  be  confessed  that  his  remarks 
on  the  state  of  public  feeling  rather  evince 
the  spirit  of  a  political  partisan  than  the 
calmness  and  independence  which  become 
the  judicial  seat.  We  know  now,  as  a  matter 
of  history,  that  the  House  of  Commons 
was  at  that  time  engaged,  in  unison  with 
the  Crown,  in  assailing  the  jnst  rights  of 
the  people.  Yet  that  learned  judge  pro- 
claimed his  unqualified  resolution  to  up- 
hold the  House  of  Commons,  even  though 
it  should  have  abused  its  power ;  rebuked 
the  murmur  and  complaint  which  its  pro- 
ceedings had  justly  excited ;  deprecated  as 
the  last  of  misfortunes,  and  in  terms  which 
might  lead  to  a  supposition  that  he  was  at 
liberty  to  withdraw  from  it,  a  contest 
between  tho  courts  of  justice  and  either 
House  of  Parliament,  and,  with  reference 
to  objections  pressed  against  the  mode  of 
executing  the  warrant,  worked  himself  up 
at  length  to  the  untenable  position  : — 

"  It  is  our  duty  to  presume  the  orders  of  that 
Uouse,  and  their  executiotiy  are  according  to 
law." 

The  two  cases  last  alluded  to  were  dis- 
posed of  by  the  courts,  without  taking 
time  to  consider,  and  even  without  hearing 
counsel  on  one  side.  In  the  former  the 
Chief  Justice  Lee  took  no  part,  having 
been  absent  when  Alexander  Mwrrcuy  was 
brought  here.  I  do  not  mean  to  insinuate 
that  a  longer  consideration  would  have 
been  likely  to  produce  a  dififerent  result, 
being  satisfied  that  the  decision  itself  was 
right.  But  I  do  believe  that,  if  the  Court 
had  deliberated  and  paused,  they  would 
have  employed  more  cautious  language, 
and  abstained  from  laying  down  premises 
so  much  wider  than  their  conclusion 
required.  Lord  Ellenhorough,{c)  when 
pressed  with  their  authority,  distinctly 
refused  to  bow  to  it,  corrected  some  phrases 
ascribed  to  several  judges  in  the  reports 
of  both  cases,  and  placed  a  limitation  on 
the  doctrine  laid  down  by  Chief  Justice 
De  Qrey,  without  which  it  would  have 
yielded  to  either  House  of  Parliament  the 
same  arbitrary  power  over  men's  liberty 
that  the  doctrine  of  ship-monej^  would  have 
lodged  in  the  Crown  over  their  property. 

(a)  DeGrey,  C.J. 

(6)  3  Wils.  205. 

(c)  See  U  East,  111,  118. 


^  Lord  Kenyon  was  cited  as  holding  Ian* 
gpaage  of  the  »ame  self-denying  import  in 
Bex  V.  Wright,(a)  where  Mr.  Home  Toohe 
had  applied  for  a  criminal  information 
against  a  bookseller,  for  publishing  a  copy 
of  the  report  made  by  a  Committee  of  tne 
House  of  Commons,  which  was  supposed 
to  convey  a  charee  of  hieh  treason  against 
Mr.  Tooke,  after  he  had  Been  tried  for  that 
crime  and  acquitted.  This  application  for 
leave  to  set  the  extraordinary  power  of 
the  Court  in  motion  for  the  punishment  of 
misdemeanors  is  at  all  times  received 
with  the  utmost  caution;  the  Court,  in 
exercising  its  discretion,  often  refuses  the 
indulgence  prayed.  Lawrence,  J. ,  thought 
that  the  party  was  not  libelled. 

"  It  in  said,  that  thii  report  charges  him  with 
being  guilty  of  high  treason,  notwithstanding 
a  verdict  of  the  jury  had  ascertained  his  inno-. 
cence,  but  that  is  not  the  fair  import  of  the 
paragraph.  *' 

This  opinion,  for  which  the  learned 
judge  gives  his  reasons,  was  alone  suffi- 
cient to  discharge  the  role.  But  he  pro- 
ceeded to  make  other  observations.  He 
likened  the  publication  of  this  report  to 
that  of  a  proceeding  in  a  court  of  justice, 
and  said  he  was  not  aware  of  that  having 
been  deemed  a  libel.  To  what  degree 
such  publications  are  justifiable,  is  still  ft 
question  open  to  some  doubt,  (b)  there  can 
be  none,  that,  without  direct  personal 
malice,  it  could  not  properly  expose  the 

Sublisher    to    a    criminal     information. 
awrence,  J.,  remarked  accordingly :  — 

'*The  proceedings  of  courts  of  justice  are 
daily  published,  some  of  which  highly  reflect 
upon  individuals,  but  I  do  not  know  that  an 
information  was  ever  granted  against  the  pub- 
lishers of  them." 

He  then  remarks,  with  much  good  sense 
and  liberality,  that  it  is  also  greatly  for 
the  public  benefit  that  the  proceedings 
in  Parliament  should  be  Renerally  circu- 
lated,(c)  and  though,  he  adds— 

'*  they  would  be  deprived  of  that  advantage  if 
no  person  could  publish  their  proceedings  with- 
out being  punished  a«  a  libeller," 

still  he  speaks  with  reference  to  the  case 
before  him,  givine  his  reasons  for  con- 
curring in  the  discharge  of  the  rule  for  a 
criminal  information,  but  not  affecting  to 
decide  a  legal  question  which  did  not  arise. 
Qroae,  J.,  laid  down  no  legal  proposition 
in  the  judgment  delivered  by  him.  Lord 
Kenyon  certainly  did :  as  certainly  it  was 
extra  judicial,  and  is  open  to  investigation. 
The  proposition  asserted  by  him  was, 
that  no  proceeding  of  either  House   of 


(a)  8  T.  B.  293. 
(6)  See  below,  p.  902. 

(c)  See   Waton  v.  Walter,  L.B.  4  Q.R  73  5 
S.C.  38  L.J.  Q.B.  84;  19  LT.  N.S.  409;  17 
1  W.R.169;  SB.  &S.  671. 
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Parliament  could  be  a  libel.  Bat,  with 
the  highest  reyerence  for  that  most  learned 
indge,  I  must  be  allowed  to  observe  that 
he  here  confonnds  the  nature  of  the  com- 
position with  the  occasion  of  publishing 
It.  Matter  defamatory  and  calumnious, 
which  would  therefore  found  legal  pro- 
ceedings for  a  libel,  may  be  innocently 
published  by  one  who  has  legal  authority 
to  do  so.    His  Lordship  says : — 

**  This  is  a  proceeding  by  one  branch  of  the 
Legislature,  and,  thArefore,  we  cannot  inquire 
into  it." 

If  this  be  true,  one  branch  of  the  Legis- 
lature has  power  to  overrule  the  law. 
Lord  Kenyon  felt  this,  and  denied  the 
existence  of  such  a  power,  adding : — 

'*  I  do  not  saj  that  cases  maj  not  be  put,  in 
which  we  would  inquire  whether  or  not  the 
House  of  Commons  were  justified  in  any  par- 
ticular measure." 

We  cannot  fail  to  see  that  the  one  sen- 
tence is  in  direct  contradiction  to  the 
other.  The  latter  puts  an  end  to  the  claim 
to  authorise  any  act  without  the  agents 
being  subjectod  to  any  inquiry.  It  equally 
OTerthrows  that  doctrine  of  the  subordi- 
nation of  courts,  which  would  condemn 
the  first  criminal  tribunal  of  England  to 
silence  and  submission  if  either  House 
could  unhappily  be  induced  to  give  their 
wairant  to  a  crime. 

Lord  Kenyon  supposes  a  case  in  which 
the  Court  would  "  undoubtedly  **  pay  no 
attention  "to  an  iniunction  from  the 
House  of  Commons,  and  he  seems  to 
think  the  case  too  enormous  to  have  been 
ever  possible. 

"If,  for  instance,  they  were  to  send  their 
serjeant-at-arms  to  arrest  a  counsel  here  who 
was  arguing  a  case  between  two  individuals,  or 
to  grant  an  injunction  to  stay  the  proceedings 
here  in  a  common  action.'* 

Yet  these  enormities,  too  gross  to  be 
thought  possible,  were  the  daily  proceed- 
ings of  the  House  of  Commons  in  former 
times ;  nay,  they  fall  short  of  the  truth. 
Not  only  did  that  great  assembly  in 
Charles  the  Second's  time  placard  West- 
minster Hall  with  injunctions  to  barristers 
(some  of  Lord  Kenyon'a  most  illustrious 
predecessors)  against  daring  to  appear  in 
the  discharge  of  their  dut^  to  their  clients, 
but  they  sent  their  serjeant-at-arms  to 
arrest  and  imprison  counsel,  solicitors, 
and  parties  who  had  violated  their  privi- 
leges by  presuming  to  appear  at  the  bar  of 
the  highest  court  of  appeal  in  the  country. 
They  may  not  have  granted  their  formal 
injunction  to  stay  proceedings  in  a  com- 
mon action,  but  they  constantly  decided 
the  subjects  of  common  actions  as  matters 
of  privilege,  solely  because  one  of  the 
parties  interested  happened  to  be  one  of 
their  own  body.  If  Lord  Kenyon^  had 
been  Chief  Justice  in  the  days  of  Sir  John 


Fogg  and  Dr.  Shirley,  (a)  and  eitlier  of 
them  had  sued  out  his  writ  of  haheas 
corfue  before  him,  and  had  appeared  to 
be  in  Newgate  for  the  offence  of  submitting 
his  case  to  be  argued  in  the  House  of 
Lords,  it  is  plain  that  he  would  have  en« 

anired  whether  the  House  was  justified  in 
lat  particular  measure,  and  would  have 
restored  the  prisoners  to  freedom.  Yet 
their  resolution  was  *  *  a  proceeding  by  one 
branch  of  the  Legislature,"  "  a  proceeding 
of  those  who,  by  the  constitution,"  were 
''the  guardians  of  the  liberties  of  the 
subject."  This  inconsistency  in  a  person 
of  Lord  Kenyon*8  wonderful  acuteness,  as 
well  as  other  inaccuracies  hereafter  to  be 
noticed,  make  one  regret  that  the  judg- 
ment in  this  case,  like  those  before  whom 
Mtirray  and  Croihy  had  been  brought,  was 
not  more  deliberately  prepared.  It  was 
given  on  the  instant,  not  in  a  full  court, 
not  after  hearing  both  sides.  It  bears 
marks  of  haste,  and,  we  cannot  deny,  of 
the  excitement  and  inflammation  which 
belonged  to  the  extraordinary  times  in 
which  it  occurred. 

I  do  not  pretend  to  discuss  at  length 
the  particulars  of  every  case  in  which  the 
doctrine  of  privilege  is  asserted,  but  two, 
of  paramount  magnitude  and  importance, 
cannot  be  passed  over.  Sir  W.  WiUiame 
was  prosecuted(5)  by  ex  oMcio  information 
for  an  order  signed  by  him  as  Speaker, 
authorising  the  publication  and  sale  of 
Dangerfield*8  narrative,  being  a  slanderous 
libel  on  James,  Duke  of  York,  four  years 
after  that  order  had  been  given.  His 
trial  did  not  come  on  till  the  duke  had 
ascended  the  throne;  he  pleaded  to  the 
jurisdiction  of  the  Court,  and  that  plea  is 
admitted  to  have  been  properly  overruled ; 
he  then  pleaded  as  a  justincation  the  order 
of  the  House  of  Commons,  and  that  plea 
was  set  aside  without  argument.  He  was 
fined  10,000L,  and  afterwards  the  fine  was 
reduced  to  8,0002.  He  never  questioned 
this  sentence,  nor  has  it  been  reversed  by 
any  court  or  bv  Act  of  Parliament ;  on  the 
contrary,  Lord  Kenyon,  in  the  case  last 
under  discussion,  appears  to  me  to  have 
considered  it  as  good  law,  but,  at  the 
moment,  bis  memory,  in  general  so  faith- 
ful, misled  him  as  to  the  facts.  He  said — 
"  the  publication  was  a  paper  of  a  private 
individual ;  and  under  pretence  of  the  sanction 
of  the  House  of  Commons  an  individual  pub- 
lished."(c) 

Now,  though  the  narrative  was  indeed 
the  paper  of  a  private  individaal,  it  was 
adonted  by  the  House,  who  ordered  its 
publication;  the  Speaker  did  not  publish 
as  an  individual,  nor  under  pretence  of 

Ca)  6St.  Tr.  1121. 

(6)  18  St.  Tr.  1869;  S.C.  S  Show.  471; 
C<imb.  18. 

(c)  8  T.R.  396. 
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their  sanction,  bnfc  as  Speaker,  and  by 
their  direct  command.  It  was,  therefore, 
an  act  done  in  Parliament,  (a)  The  proceed- 
ing was  by  conseqaence  a  breach  of  the 
fundamental  priTilege  which  exempts  all 
that  is  there  done  from  qncstion.  The 
affair  was  taken  up  ^  the  Convention 
Parliament ;  the  Bill  of  Bights  refers  to  it; 
the  judgment  wonld  probably  have  been 
reversed  by  Parliament,  like  the  attainders 
of  Buasd  and  Sidney,  if  the  Bill  introduced 
for  that  purpose  had  not  contained  a  most 
iniquitous  provision  for  reimbursing  the 
sufferer  out  of  the  estates  of  the  AtU)mey 
Oeneral,(b)  which  caused  its  rejection  by 
the  Lords. 

Even  if  this  case  were  not  bad  law,  it 
would  be  worthy  of  the  severest  censure ; 
a  prosecution  b^  the  Crown  of  a  single 
member  of  Parliament  for  the  misdeed  of 
all,  commenced  years  after,  the  defence 
indecently  scouted  from  the  Court  without 
a  hearing,  and  the  conviction  followed  by 
an  eycessive  penalty.  But  in  what  respect 
can  it  be  saia  to  bear  the  least  analogy  to 
the  present  case  P  The  Speaker  is  not 
here  sued ;  the  sale  of  the  present  libel  is 
not  by  the  Speaker,  nor  took  place  within 
the  walls  of  parliament.  If  any  officer  of 
the  House  had  been  held  innocent  in  dis- 
seminating that  mass  of  atrocious  false- 
hood, if  any  bookseller  had  been  held 
justified  in  selling  it,  because  the  Speaker 
ordered  that  it  should  be  sold  for  the 
benefit  of  the  libeller,  that  would  have 
been  indeed  a  case  in  point.  But  I  find, 
in  3  Mod.  68,  (c)  that  Vangerfield  himself 
had  been  convicted  and  punished  for  this 
same  publication ;  and  of  that  sentence  I 
do  not  find  that  the  legality  any  more 
than  the  justice  has  ever  been  challenged ; 
yet  it  is  plain  that  the  Speaker's  order 
under  the  authority  of  the  House  would 
have  been  as  good  a  justification  to  him 
for  publishing,  as  the  resolution  of  the 
House  can  now  be  to  the  present  defend- 
ant. These  two  cases  afford  the  true 
distinction ;  Bex  T.  WUUamsid)  was  ill- 
decided,  because  he  was  questioned  for 
what  he  did  b7  order  of  the  House,  within 
the  walls  of  Parliament.  Bex  v.  Danger- 
field(c)  is  undoubted  law,  because  he  sold 
and  published,  beyond  the  walls  of  Parlia- 
ment, under  an  order  to  do  what  was 
unlawful. 

Lord  Shafteibwry,  in  29  Car.  2.(e)  sought 
his  discharge  from  imprisonment  in  the 
Tower  on  an  order  of  tne  Lords  Spiritual 
and  Temporal  to  keep  him  and  two  other 
Lords  in  safe  custody— 


(a)  See  Macaiday'a  History,  2, 144. 
(6)  Sir  Robert  Sawyer. 
(e)  Bex  V.  Vangerfield,  S  Mod.  68. 
(/)  13   St.   Tr.    1269 ;   S.C.  2    Show.   471  ; 
Comb.  18. 

(c)  6  St.  Tr.  1369  ;  S.C.  1  Mod.  144;  8  Keb. 

792. 


"  dnrinff  his  Majesty's  pleasure,  and  the  plea- 
sure of  this  House,  for  high  contempts  eom- 
mltted  against  this  House." 

The  return  was  open  to  serious  objec* 
tion,  as  may  be  seen  in  the  long  arguments 
reported  at  p.  144  of  1  Mod.  Of  Uie  three 
judges  who  remanded  the  Earl,  one(a)  said 
that  the  return,  made  by  an  ordinary 
court  of  justice,  would  have  been  ill  and 
uncertain,  but  would  not  say  what  would 
be  the  consequence  as  to  that  imprison* 
ment  if  the  session  were  determined.  The 
second(&)  said : — 

**  The  return,  no  doubt,  is  illegal,  but  the 
question  is  a  point  of  jurisdiction,  whether  it 
may  be  examined  here?  This  Court  cannot 
meddle  with  the  transactions  of  the  most  High 
Court  of  Peers  in  Parliament,  during  the 
session,  which  is  not  determined;  and  there* 
fore  the  certainty  or  uncertainty  of  the  return 
is  not  material,  for  it  is  not  examinable  here ; 
but  if  the  session  had  been  determined,  my 
opinion  would  be  that  he  ought  to  be  dis- 
charged." 

And  the  third,the  Chief  Justic6(c)thought» 
the  Court  had  no  jurisdiction,  for  reasons 
unconnected  with  the  continuance  of  tiie 
session.  It  is  strange  that  the  duration 
of  the  session,  on  which  the  judgments 
turn  so  much,  is  now  held  to  be  immate- 
rial where  the  Lords  commit.  This  de- 
cision, which  undeniably,  and  a  foriiorip 
would  give  a  sanction  to  many  later  ones, 
and  many  dicta  touching  privilege  which 
arose  on  habeas  corpus,  is  cited  by  Lord 
EUenhorough,  in  Bwrdeii  v.  Ahbot,(d)  with- 
out a  comment.  In  Bex  t.  Flower{e} 
allusion  is  made  to  it  by  Lord  Kenyan, 
without  considering  its  authority  in  point 
of  law.  Mr.  Justice  Holroyd,  when  argu- 
ing Sir  F.  Burdett's  case  at  the  bar,(/> 
distinguished  between  that  action,  in 
which  the  nature  of  the  contempt  appeared 
in  the  plea,  and  the  return  to  the  habeas 
corpus  stating  the  contempt  in  general 
terms ;  he  distinguished  also  between  an 
action  and  the  proceedings  by  habeas 
corpus. 

One  feature  of  Shaftesbury's  osLBe(g)  is 
curious,  though  not  perfectly  singular: 
the  very  proceedings  of  the  House  of 
Lords,  to  which  the  Court  of  King's 
Bench  yielded  entire  acquiescence,  were 
condemned  by  the  same  House,  13th 
November  1680,  as — 

"contrary  to  the  freedom  of  Parliament,  de- 
ro^tory  to  the  authority  of  Parliament,  and  of 
evil  example  and  precedent  to  posterity."(A) 

(a)  Sir  Thomas  Jones. 

(6)  Sir  WiUiam  Wilde.    See  6  St.  Tr.  1296. 

(c)  Sir  Richard  Rainsford. 

(d)  14  East,  147. 

(e)  8  T.E.  314  ;  27  St.  Tr.  985. 
(/)  14  Bast,  62-70. 

(^)  6  St.  Tr.  1269 ;  S.C.  1  Mod.  144;  3  Keb. 
792. 

(A)  6  St.  Tr.  1810 ;  Lords'  Joum.  13,  664. 
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The  order  and  proceedings  were  there- 
upon adjudged — 

•*  uDparllamentarj  from  the  heginning,  and  m 
the  whole  progreM  thereof ;  and,  therefore,  are 
all  ordered  to  be  vacated,  .  .  that  the  same 
or  aaj  of  them  may  never  be  drawn  into  pre- 
cedent for  the  fbtnre." 

In  the  same  manner,  after  Lord  Cam- 
den and  the  Court  of  Common  Pleas 
had  held  Mr.  WUkeB  entitled  to  his  re- 
lease from'  custody  before  his  trial  on 
an  indictment  for  libel,  by  reason  of  his 
privilege  as  a  member  of  Parliament, (a) 
the  House  of  Commons  came  to  a  vote 
that  themselves  possessed  no  such  privi- 
lege, (b)  By  which  authority  in  such  cases 
should  we  be  bound  P  By  that  of  our  own 
law  books,  our  daily  guides,  which  how- 
ever would  appear  to  refer  us  to  the 
journals,  or  by  tnat  of  the  journals  of  the 
House,  in  which  the  lex  et  con^uetudo 
TarUcmenli  are  treasured,  but  which  are 
supposed  to  be  hidden  from  our  view.  I 
think  the  Attorney  General  referred  us  to 
the  latter,  of  which  he  had  before  assured 
us  that  we  were  ignorant.  Yet  in  Shaftee* 
hurjfe  case(c)  these  journals  would  overbum 
the  authority  of  the  Court.  So,  in  the 
Middlesex  election  contests  between  Wilkes 
and  IrtUtrdlf  it  is  notorious  that  the  law 
of  Parliament  was  laid  down  in  the  most 
opposite  sense  on  different  occasions  by 
the  House  of  Commons. 

But,  as  to  these  proceedings  by  habeas 
eorpu8,  it  may  be  enough  to  say  that  the 
present  is  not  of  that  class,  and  that,  when 
any  such  may  come  before  us,  we  will 
deal  with  it  as  in  oar  judgment  the  law 
may  appear  to  require. 

The  Attorney  Cfeneral  told  us  of  another 
case  in  point  in  his  favour,  Burdett  v. 
Ahbot{d)  We  must  then  examine  that 
case  fully.  The  plaintiff  committed  a 
breach  of  privilege  by  the  publication  of 
a  libel ;  the  defendant,  the  Speaker,  stating 
that  fact  on  the  face  of  his  wariiint,  com- 
mitted him,  by  order  of  the  House,  t-o 
prison;  an  action  was  brought  for  this 
assault  and  false  imprisonment.  Did  the 
House  of  Commons  threaten  the  plaintiff 
or  his  attorney  or  counsel  for  a  contempt 
of  their  privileges  P  On  the  contrary,  by 
an  express  vote  they  directed  their  highest 
officer  to  plead  and  submit  himself  to  the  ju- 
risdiction of  this  Court.(e)  When  the  suit 
was  pending  did  they  entertain  questions 
on  the  course  of  the  proceedings,  or  re- 
BolTe  that  they  alone  could  define  their 
own  privileges,  or  declare  that  judges 
who  should  presume  to  form  an  opinion 

(a)   19  St  Tr.  989  ;  S.C.  2  WiU.  150. 

(6)  15  Pari.  Hist  1862  ;  Com.  Joum.  29,  675. 

(O  6  St  Tr.  1269  ;  Lords'  Joum.  13,  664. 

((0  14  £»^  1* 

(€)  Com.  Joum.  65,  855. 
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at  variance  with  theirs  should  be  amenable 
to  their  displeasure  ?  They  suffered  the 
cause  to  make  the  usual  progress  through 
its  stages,  and  placed  their  arguments 
before  the  Court.  Their  arguments  were 
just;  their  conduct  had  been  lawful  in 
every  respect.  The  Court  gave  judgment 
in  the  Speaker's  favour.  The  grounds  of 
the  decision  were,  not  that  all  acts  done 
by  their  authority  were  beyond  the  reach 
of  inquiry,  or  that  all  which  they  called 
privilege  was  privilege,  and  sacred  from 
the  intrusion  of  law,  but  that  they  had 
acted  in  exercise  of  a  known  and  needful 
privilege  in  strict  conformity  with  the  law. 
Let  us  now  see  what  was  acknowledged 
by  the  Court  to  be  the  privilege  of  the 
House  of  Commons.  Lord  EU^iAorough, 
almost  on  opening  his  luminous  commen- 
tary on  all  the  learning  so  profusely  poured 
out  in  the  discussion,  claims  for  the  High 
Court  of  Parliament  and  each  of  the 
Houses  of  which  it  consists-^ 
"  that  authority  of  punishing  summarily  for 
contempts  which  is  acknowledi^  to  belong, 
and  is  daily  exercised  as  belonging,  to  every 
superior  court  of  kw,  of  less  dignity  undoubtedly 
than  it8elf."(a) 

This  is  the  position  established  by  him. 
The  nucleus  of  Mr.  Justice  Bayley'8  careful 
argument  is  in  these  few  words : — 

*•  The  House  of  Commons  has  not  only  a  legis- 
lative character  and  authority,  but  is  also  a 
court  of  judicature.*'  «  If,  then,  the  House  he 
a  court  of  judicature,  it  must"  **  have  the  power 
of  supporting  its  own  dignity  as  essential  to  it- 
self; and  without  the  power  of  commitment  for 
contempts  it  could  not  support  its  dignity ."(6) 

Sir  F.  Oibhs^  the  Attorney  General,  who 
argued  for  the  defendant,  took  the  same 
ground  of  justification  (p.  85).  It  were — 
"  easy  to  show  that  every  court  in  Westminster 
Hall  has  the  same  power  of  commitment  for 
contempts,  and  that  they  could  not  exist  long 
without  such  a  power."  "  If  then  the  right  exist 
in  the  courts  of  Westminster  Hall,  upon  what 
principle,  it  might  then  have  been  asked,  could 
it  be  contended  that  the  same  right  did  not  existt 
and  in  the  same  degree,  in  the  House  of  Com- 
mons"?    (P.  86.) 

Such  was  the  principle  on  which  the 
Exchequer  Chamber  affirmed  the  judg- 
ment(c) ;  and  the  question  proposed  by 
Lord  Eldon  in  the  House  of  Lords  to  the 
judges,  before  that  tribunal  of  the  last 
resort  pronounced  in  favour  of  the  House 
of  Commons,  confines  it  in  the  same 
manner,  (d)  The  decision  manifestly  rests 
on  the  privilege  to  punish  for  contempt, 
inherent,  no  doubt,  in  Parliament  and  in 
each  House,  whether  regarded  in  the  legis- 

(a)  14  East,  188. 

(6)  P.  159. 

(c)  Burden  v.  Abbot,  4  Taunt.  401. 

id)  5  Dow,  199. 
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lative  or  in  the  judicial  oapacitj,  bafc  which 
it  only  possesses  in  common  with  the 
courts  of  justice,  and  which  was  there 
exercised  within  the  strictest  bounds  of 
common  law. 

.  This  great  case,  solemnly  argued  at  the 
bar,  and  on  both  sides  with  extraordinary 
learning  and  power,  and  in  which  the 
Court  evidently  pursued  their  own  in- 
quiries  in  the  interral  between  the  argu- 
ments, presents  a  striking  contrast  to  the 
rash  ana  unmeasured  language  employed 
by  former  judges  in  est  forie  proceeaings, 
as  writs  of  haheoi  corpvs,  and  motions  for 
criminal  information.  Lord  EUenboroitgh 
and  BayleVt  J.,  carefully  guard  themselves 
against  adopting  such  expressions,  the 
former  dissenting  directly  from  Chief 
Justice  De  Chrey,  vie  latter  quoting  with- 
out dissent  the  doctrine  laid  down  by  HoU 
in  Begina  v.  Paty.{a)  With  the  same  free- 
dom Lord  Elltmhorough  commented,  in 
Meu y.  Cre€vey,(b)  on  Lord  Kenyans  dicta 
in  Bex  v.  Wright.{c) 

To  the  assertion,  that  the  courts  have 
always  acquiesced  in  the  unlimited  claim 
of  privilege,  I  have  ah'eady  stated  enough 
to  authorise  me  in  opposing  the  contrary 
assertion.  I  proceed  to  prove  its  truth  in 
other  instances. 

The  phrases  which  I  have  selected  for 
remark  out  of  the  cases  cited  are  the  ex- 
ception, not  the  rule.  From  early  times 
the  spirit  of  English  judicature  has  been 
more  free  and  independent.  Numerous 
cases  were  cited  in  tne  argument  for  the 
plaintiff,  in  Bwrdett  v.  Ahbot,{d)  not  re- 
quired for  the  decision,  except  as  thev 
removed  the  preliminary  obstacle  to  all 
discussion.  They  havo  been  repeated  in 
able  tracts(e) ;  most  of  them  were  criticised 
by  the  Attorney  General,  He  sought, 
and  successfully  in  some,  to  show  that  the 
question  of  privilege,  under  the  circum- 
stances, did  not  arise.  But  they  are  not 
cited  for  their  circumstances ;  their  use  is 
to  show  that  the  courts  exercised  the 
right  of  examining  matters  supposed  to  bo 
protected  from  their  inquiry  oy  privilege 
of  Parliament.  For  this  purpose  it  is 
enough  to  enumerate,  in  the  words  of 
Prynne,{f)  the  cta^of  Larke,{g)  Thorp,{h) 
Chrke,(i)    EydeXj)   AimjUXk)    WaMe,{l) 


(a)  2Ld.  Rajm.  1115. 
(6)  1  M.  &  S.  273. 
(c>  8  T.R.  293. 
((f)  14  East,  1. 
(e)  See  below,  p.  960n. 
(/)  Regist.  4,  815. 

(V)  1  Hat8.  17  ;  Rot.  Pari.  4,  357.  See 
Stabbs'  Constitutional  History,  3,  496. 
(A)  lb.  28 ;  Rot.  Pari.  5,  239. 
(0  lb.  34 ;  Rot.  Pari.  5,  374. 
(J)  lb.  44  ;  Rot.  Pari.  6,  160. 
(A)  lb.  4«  ;  Rot.  Pari.  6,  191. 
(/)    76.  41 ;  Piynne  Regist.  4,  752. 


Gosyn^ia)  Ferrere^if})  and  Trewynnard,(c) 
which  (he  says) — 

"  the  Lord  Chief  Jostiee  (Sir  Orlando  Bridg- 
man)  vouched,  and  innsted  on  in  his  learned 
argamenC  of  this  came,  to  the  fn'eat  satisfaction 
of  those  of  the  long  robe,  and  most  auditors 
then  present,  as  well  members  of  the  Commons' 
House  as  others ; " 

Cook*»,(d)  PledallXie)  and  others  might  be 
added.  The  Duchees  of  8omenet*8  case,(/) 
Fit2harri9  8,{g)  and  others  not  necessary  to 
be  named,  were  of  later  date.  The  Chief 
Justice  thus  eulogised  by  Prynne  was  Sir 
0.  Bridgman,  delivering  the  judgment  of 
the  Court  in  Benyon  v.  Evelyn,{h)  who 
brings  this  result  out  of  his  examination 
of  ancient  authorities, 

**  That  resolutions  or  resoWes  of  either  House 
of  Parliament,  mngly,  in  the  abiience  of  the 
parties  concerned,  are  not  so  concludent  in 
courts  of  law,  but  we  may  (with  due  respect 
nevertheless  had  to  those  resolves  and  resolu- 
tions), nay,  we  must  give  our  judgment  accord- 
ing as  we,  upon  oath,  conceive  the  law  to  he, 
though  our  opinions  fall  out  to  be  contrary  to 
those  resolutions  or  votes  of  either  Houi^e."'  (0 

That  Chief  Justice  Bridjoman  ux>k  upon 
himself  to  decide  on  privilege  is  so  clear 
from  bis  own  plain  words,  that  the 
opinion  of  Holt  in  Ashby  v.  Whtte,(J)  and 
of  Hohroyd  in  arguing  Burdett  v.  Aliottik) 
cannot  make  us  more  certain  of  the  fact. 
The  Attorney  General  does  not  deny  the 
proposition,  but  would  porry  its  effect,  by 
showing  that  the  circumstances  appearing 
there  raised  no  question  of  pnvilege,  and 
that  what  he  was  pleased  to  style  the 
parade  of  learning  on  the  subject  was  mis- 
applied. Bat  the  judge  avowed  his  right 
and  duty :  if  he  invaded  privilege  of  Par- 
liament, by  laying  down  doctrines  incon- 
sistent with  it,  the  invasion  could  not  be 
less  culpable  because  uncalled  for  by  the 
cause  in  hand. 

The  next  case  to  which  I  advert  in 
truth  embraced  no  question  of  privilege 
whatever;  but,  as  one  of  tho  highest 
authorities  in  the  state  has  thought  other- 
wise, I  shall  offer  some  comments  upon 
it;  I  mean  Jay  v.  To^ham.iJ,)  The  House 
of  Commons  ordered  the  defendant,  their 
serjeant-at-arms,  to  arrest   and  imprison 


(a)  1  Hats.  42 ;  Prynne  Regist  4,  787. 
(6)  76.53;  Holinshed's  Chronicle  (ed.  1587) 
2,  955. 

(c)  76.  59  ;  Prynne  Regist.  4,  780 ;  Dyer,  59. 

(d)  lb.  96 ;  D'fiwes'  Joum.  347. 

(e)  Cited  14  East,  47,  from  Prynne  Regist  4, 
1213. 

(/)  Prynne  Regist.  4,  1214. 
(jg)  8  St.  Tr.  223. 

(A)  Sir    O.     Bridgman*s    Judgments,    324; 
Prynne  liegist.  4,  814. 

(i)  Sir  O.  Bridgman's  Judgments,  p.  333. 
O)  2  Ld.  Raym.  938 ;  S.C.  14  St.  Tr.  695. 
(A)   14  East,  49. 
(/)  12  St.  Tr.  821  ;  S.C.  14  East,  102ji. 
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the  plaintiff  for  hayinff  dared  to  exercise 
the  common  li^ht  of  allE^lishmenyOf  pre- 
sentinff  a  petition  to  the  ^ng  on  the  state 
of  public  affairs,  at  a  time  when  no  Par- 
liament existed.  For  this  imprisonment 
an  action  was  brought.  The  declaration 
complained  not  only  of  the  personal  tres- 
pass, bnt  also  of  extortion  of  the  plaintiff's 
money  practised  by  defendant  nnaer  colour 
of  the  Speaker's  warrant.  The  plea  of 
justification  under  that  warrant,  which 
could  not  possibly  authorise  the  extortion, 
«Ten  if  it  could  the  arrest,  was  over-raled 
by  this  Court,  no  doubt  with  the  utmost 
TOx>pnety,  for  the  law  was  clear;  Lord 
JBUenborough  jfointB  this  out  in  the  most 
forcible  manner,  in  14  East,  109.  Yet  for 
this  righteous  judgment  Pembertont  G.J., 
jmd  one  of  his  brethren  were  summoned 
before  the  Convention  Parliament,  when 
they  vindicated  their  conduct  by  un- 
answerable reasoning,  but  were,  notwith- 
standing, committed  to  the  prison  of  New- 
gate for  the  remainder  of  the  se8sion.(a) 
Otur  respect  and  gratitude  to  the  Conven- 
tion Parliament  ought  not  to  blind  us  to 
the  fact  that  this  sentence  of  imprisonment 
was  as  unjust  and  tyrannical  as  anv  of 
those  acts  of  arbitrary  power  for  which 
they  deprived  King  James  of  his  crown. 
It  gave  me  real  pain  to  hear  the  Attorney 
General  contend  that  the  two  judges  merited 
the  foul  indignity  they  underwent,  as 
they  had  acted  corruptly  in  concert  with 
the  DvJce  of  York,  In  support  of  this  novel 
charge  he  produced  no  evidence,  nor  any 
other  reason  but  that  the  plea,  as  set  out  in 
NeUon'e  Abridgment, (6)  appears  to  have 
been  in  bar,  and  not  to  the  jurisdiction. 
But  the  Commons,  who  knew  their  own 
motives,  made  no  such  charge :  the  record 
produced  there,  on  which  the  judges  were 
said  to  have  violated  the  law,  exhibits  a  bad 
plea  for  the  reasons  assigned  by  Lord  A'Uen- 
horough ;  and  the  iudgment  punished  by 
the  Commons  could  not  have  been  different 
without  a  desertion  of  duty  by  the  judges. 
We  have  arrived  at  the  Revolution,  in 
which  Holt  took  a  conspicuous  part.(c)  He 
owed  to  it  the  seat  which  he  filled  with 
such  unrivalled  reputation.  On  three 
several  occasions  he  found  himself  com- 
pelled to  deal  with  Questions  of  privilege, 
and  on  all  he  save  his  judgment  against 
the  claim.  I  shall  not  dwefl  minutely  on 
£noUy§'8    ca8e,(d)    where    he,    with    the 


(o)  12  St.  Tr.  134. 

lb)  2  Nels.  Abr.  1248.  The  plea  there  is 
that  pleaded,  not  in  Jai/  v.  Topham,  but  in 
Verdon  ▼.  Topham,  and  w  not  a  plea  in  bar, 
bnt  to  the  jurisdiction.  See  14  East,  lO^n,  where 
the  pica  to  the  jurisdiction.  Jay  v.  Topham,  is 
set  oat,  and  see  above,  pp.  809,  81  On. 

(O  See  Ralph's  History  of  England.  I,  1075. 

(dy  Or  KnowU»*s  case,  12  St.  Tr.  1167; 
8.C.  ^  Salk.  M)9 ;  1  Ld.  Baym.  10. 


whole  court,  came  to  a  different  conclu- 
sion from  the  House  of  Lords  as  to  the 
supposed  Earl  of  Banbury'e  right  to  that 
title.  The  Attorney  General  asserted  that 
that  was  no  question  of  privilege,  but  ' 
merely  whether  an  individuisJ  was  a  peer 
or  not.  One  might  have  supposed  that 
the  issue,  whether  one  claiming  to  be  a 
member  of  either  House  of  Parliament  was 
such  or  not,  had  some  relation  to  parlia- 
mentary privilege,  especially  when  the 
restraint  of  bis  person  on  a  criminal 
charge  was  involved  in  that  question. 
The  Lords  considered  it  matter  of  privi- 
lege, and  questioned  the  judges.  But  the 
matter,  it  seems,  had  not  been  formally 
referred  to  the  House  of  Lords,  and  was 
not  duly  brought  before  them,  lliey  had, 
however,  formally  given  judgment,  and 
of  that  the  court  was  informed.  How 
oould  the  court  know  that  the  Lords  had 
proceeded  extra  judicially,  if  utterly  igno- 
rant of  parliamentary  matters,  or  be  per- 
mitted to  inquire  into  their  methods  of 
proceeding,  if  their  own  subordinate  sta- 
tion estopped  them  from  questioning  any 
act  done  oy  the  paramount  authority  of 
a  House  of  Parliament  P 

Without  farther  pressing  Knolly§*§ 
case,(a)  I  confess  it  was  not  without 
difficulty  that  I  could  trust  the  evidence 
of  my  own  senses,  when  the  Attorney 
General  set  aside  the  auDhority  of  Aehby 
V.  White{b)  by  declaring  that  it  was  not  a 
qaestion  of  parliamentary  privilege.  If 
not,  the  three  justices  who  differed  from 
the  Chief  Justice  were  strangely  deceived ; 
the  Chief  Justice  himself  misapprehended 
both  their  reasoning  and  his  own.  The 
House  of  Lords  was  mistaken  in  their 
view  of  the  subject,  when  they  adopted 
the  Chief  Justice's  opinion  against  that  of 
his  three  brethren.  And  the  House  of 
Commons  was  most  of  all  ignorant  of  the 
truth,  when  (January  17th  1703,(e)  three 
days  after  the  Lords  had  reversed  the 
judgment  of  the  Queen's  Bench)  being— 

"  informed,  that  there  had  been  an  extra- 
ordinary judgment  given  in  the  House  of 
Lords  upon  a  writ  of  error  from  the  Court  of 
Queen's  Bench,  in  a  cause  between  Matthew 
Ashby  and  William  White,  wherein  the  privi- 
leges  of  the  House  were  concerned," 

they  brought  the  proceedings  before  them, 
and  after  great  debate  resolved((2j  that 
Ashby  having,  in  contempt  of  the  juris- 
diction of  the  House*  commenced  such 
action,  was  guilty  of  a  breach  of  their 
privileges,  and  that  whoever  should  pr.  - 


(a)  Or    KnowUt's  case,  l!l  St.  Tr.   1167; 
S.C.  2  Salk.  509  ;  1  Ld.  Kayni.  10. 

(6)  2  Ld.  Raym.  938  ;  S.C.  14.  St.  Tr.  695. 

(c)  14  St.  Tr.  696.    See  Com.  Joum.  14, 884. 

(d)  P.  776  i  Com.  Joum.  14,  808. 

XR  2 


871] 


Stookdale  agavnst  Hattsard,  18S7-1840. 


[872 


eame  to  do  the  like,  and  all  attomeje, 
solisitore,  oounseUors,  and  serjeantB-at- 
law,  Bolioiting,  prosecnting,  or  pleading 
in  any  such  case — 

**  are  gnUty  of  a  high  breach  of  the  privilege 
of  this  House." 

The  Lords, (a)  after  full  inquirr  by  a 
Committee,  resolved,  on  the  other  hand — 

«  that  the  declaring  Matthew  Ashby  guilty  of 
a  breach  of  the  privilege  of  the  Hooee  of 
Commons,  for  prosecuting  an  action  against 
the  constables  of  Aylesbury,  for  not  reoeiviDg 
his  vote  at  an  election,  after  he  had,  in  the 
known  and  proper  methods  of  law,  obtained  a 
judgment  in  Parliament  for  recovery  of  his 
damages,  is  an  unprecedented  attempt  upon 
the  judicature  of  Parliament,  and  is  in  effect  to 
subject  the  law  of  England  to  the  votes  of  the 
House  of  Commons.'* 

And  now  we  are  grayely  informed  that 
this  case  concerned  not  the  privileges  of 
Parliament.  If,  however,  the  opinion  of 
all  the  judges  and  of  both  Houses,  and 
of  all  historians  and  all  lawyers  till  that 
assertion  was  made,  be  oorrect,  then  that 
case  decided  that  the  courts  of  law  were 
not  bound  by  the  opinion  of  the  Commons* 
House  on  matters  of  election,  whereupon 
they  claimed  the  sole  right  of  judging, 
and  had  actually  given  judgment ;  but  that 
the  law  must  take  its  course  as  if  no  such 
judgment  had  been  given  by  the  House  of 
Commons  and  no  such  privilege  claimed. 
On  this  point  the  decision  has  never  to 
my  knowledge  been  impugned  in  any  of 
our  courts.  Lord  Mansfield  is  supposed 
to  have  dissented  from  it,  but  his  aoubt 
applies  to  the  form  of  declaration(^) 
merely ;  and  his  own  practice  at  the  bar,(c) 
of  asking  leave  of  the  House  of  Commons 
to  commence  suoh  actions,  proves  only 
his  cautious  desire  to  avoid  and  avert 
from  his  clients  the  doom  denounced 
against  Ashby,  Paty,  and  their  brother 
burgesses  and  others  in  pari  deUeto,  their 
counsel  and  attorneys. 

In  the  case  commonly  designated  as  The 
ease  of  the  Men  of  Aylesbury, (d)  a  question 
of  the  utmost  difficulty  and  importance 
was  brought  before  the  same  Chief  Justice 
and  the  Court  of  Queen's  Bench.  The 
House  of  Commons*  acting  on  the  resolu- 
tion just  cited,  pronounced  those  persons 
guilty  of  the  breach  of  privilege  there  pro- 
hibited, and  sent  them  to  Newgate  for  a 
contempt  in  bringing  their  action.  They 
sued  out  their  habeas  corptis,    SoU,  in  a 

(a)  P.  799  ;  Lords'  Joum.  17,  585. 

(6)  Milward  v.  Serjeant,  14  East,  59n.  See 
also,  as  to  the  opinion  of  Tiacy,  J.,  S  Ld.  Baym. 
958. 

(c)  14  East,  59,  note  (6). 

(rf)  Reg.  V.  Paty,  S  Ld.  Raym.  1105 ;  S.C.  14 
St.  Tf.  845. 


judgment  of  the  highest  excellenoe,(a) 
gave  such  reaaons  for  restoring  t^iem  U> 
liberty  as  it  is  easier  to  outvote  than  tar 
swer ;  the  other  three  judges  thought  the 
adjudication  of  the  House  of  Commons  on 
a  oontempt  brought  before  them  could 
not  be  gainsaid  in  that  proceeding. 
The  judges  of  the  other  courts  are  under- 
stooa  to  have  concurred  with-  the  majoiity 
in  the  Queen's  Bench;  and  the  opinion 
just  cited  must  be  taken  as  that  of  ekren 
judges  against  one.  But  the  other  eight 
oould  on^  have  stated  their  first  impres- 
sion, without  publicity,  and  without  hear- 
ing the  argument.  There  is  no  satisfac- 
tion in  dwelling  on  the  angry  contests 
between  the  two  Houses  whioh  ensued. 
The  peculiarity  of  the  circumstances  leaves 
a  doubt  whether  the  law  can  be  considered 
as  settled  by  what  then  ocourred.(6)  But, 
even  supposing  that  this  Court  would  be 
bound  to  remand  a  prisoner  committed 
by  the  House  for  a  contempt,  however  in- 
sufficient the  cause  set  out  in  the  return, 
that  could  only  be  in  consequence  of  the 
House  having  jmisdiotion  to  decide  upon 
contempts.  In  this  case  we  are  not  trnng 
the  right  of  a  subject  to  be  set  free  nom 
imprisonment  for  oontempt,  but  whether 
the  order  of  the  House  of  Commons  is  of 
power  to  protect  a  wrongdoer  against 
making  reparation  to  the  injured  man. 

When  the  judges  were  supposed  to  have 
unanimously  agreed  to  surrender  their 
right  of  examining  whatever  may  have 
b^n  done  by  authority  of  Parliament, 
some  very  important  declarations  by  some 
of  t^e  most  CTiinent  among  them  must 
have  been  forgotten.  Lord  Chief  Justice 
WiUes  avowed  the  contrary  resolution : 

"I  declare  for  myself  that  I  will  never  be 
bound  by  any  determim^ion  of  the  House  of 
Commons  against  bringing  an  action  at  common 
law  for  a  fatee  or  a  double  return,  and  a  party 
injured  may  proceed  in  Westminster  Hall  not- 
withstanding any  order  of  the  House.*'(c) 

What  was  said  by  Lord  Mansfield  in  the 
House  of  Lords,  respecting  the  privilege^ 
of  the  other  House  in  the  Middlesex  elec- 
tion, is  the  more  weighty,  because  he  was 
then  upholding  the  privilege  of  the  Latter 
in  election  matter8(4) : — 

"  Declarations  of  the  law,"  said  he, ''  made  by 
either  House  of  Parliament,  were  always  at- 
tended with    bad   effects ;  he   had  constantly 


(a)  See  ''The  judgments  delivered  by  the 
Lord  Chief  Justice  Holt,"  &c.  from  the  original 
MSS.,  ed.  1837.  This  volume  was  edited  by 
Lord  Denman  ;  Amould*s  Life  of  Lord  Denman» 
2,61. 

(6)  See  14  East,  92n. 

(c)  Wynne  v.  MiddUUm,  1  Wils.  1S8  ;  S.C. 
Willes,  597. 

((f)  16  Pari.  Hist.  658. 
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opposed  them  whenever  he  had  an  opportunity, 
and  in  his  judicial  capacity  thought  himBelf 
twond  never  to  pay  the  least  regacd  to  them." 

He  exemplified  this  remark  by  reference 
to  general  warrants,  althongh  thoroughly 
conyinced  of  their  illegality,  — 

"which  indeed  naming  no  persons  were  no 
warrants  at  all,  he  was  sorry  to  see  the  House 
of  Commons  by  their  vote  declare  them  to  be 
illegal.  That  it  looked  like  a  legislative  act 
which  yet  had  no  force  nor  effect  as  a  law,  for 
supposing  the  House  had  declared  them  to  be 
legal,  the  courts  in  Westminster  would  never- 
theless have  been  bound  to  declare  the  con- 
trary, and  consequently  to  throw  a  disrespect 
on  the  vote  of  the  House ;  but  he  made  a  wide 
distinction  between  general  declarations  of  law, 
and  the  particular  decision  which  might  be 
made  by  either  House,  in  their  judicial  capacity, 
on  a  case  coming  regularly  before  them,  and 
properly  the  subject  of  their  jurisdiction." 
*•  Here "  (that  is  in  a  case  of  election)  "  they 
did  not  act  as  legislators,  pronouncing  ab- 
stractedly and  generally  what  the  law  was,  and 
for  the  direction  of  others ;  but  as  judges,  drawing 
the  law  from  the  several  sources  from  which  it 
ought  to  be  drawn,  for  their  own  guidance  in 
deciding  the  particular  question  before  them, 
and  applying  it  strictly  to  the  decision  of  that 
question." 

The  dispute  between  the  two  Houses  in 
1784,  (a)  when  the  Commons  issued  a  kind 
of  mandate  to  the  Treasury  to  suspend 
the  payment  of  certain  bills  till  the  House 
should  further  direct,  was  in  fact  a 
struggle  between  the  two  great  parties  in 
the  country.  The  Lords  by  a  largo 
mfgority  condemned  thai  proceeding,  and 
resolyed  (as  the  same  House  had  almost 
in  corresponding  terms  resolyed  at  the 
dose,  in  1704,  of  the  Aylesbury  case) — 

"  That  an  attempt  in  any  one  branch  of  the 
Legislature,  to  suspend  the  execution  of  law,  by 
separately  assuming  to  itself  the  direction  of  a 
discretionary  power,  which,  by  Act  of  Parlia- 
ment, is  vested  in  any  body  of  men  to  be  exer- 
cised as  they  shall  judge  expedient,  is  uncon- 
8titntional."(6) 

The  doctrine  was  enlarged  upon  by  Lord 
Thwrlow,  who  spoke  of  the  resolutions  of 
xhe  House  of  Commons  in  terms  preserved 
by  tradition,  which  there  might  be  im- 
propriety in  repeating.  The  Commons 
defended  their  resolution  by  asserting 
that,  in  fact,  it  did  not  fairly  bear  the 
import  ascribed  to  it.  Lords  Mansfield 
ana  Loughborough  took  the  same  line  in 
answering  Lord  Thurhw,  both  fully  ad- 
mitting with  him,  that  the  Commons 
haye    no  power  to  suspend  the  law  by 


(a)  See  24  Pari.  Hist.  494,  et  seq. 

(6)  Lords'  Joum.  87,  88  ;  S4  Pari.  Hist.  497. 


their  resolutions.  The  former  said,  (a) 
that— 

"  for  either  branch  of  the  Legislature  to  attempt 
to  suspend  the  execution  of  the  law,  was  un« 
doubtedly  unconstitutional."  "It  had  been 
stated  as  a  ground  for  voting  it,(6)  that  the 
House  of  Commons  had  come  to  a  resolution 
militating  against  a  clause  of  the  21st  of  the 
present  King.  VVhat  then  ?  A  resolution  of  the 
House  of  Commons  would  not  suspend  the  law 
of  the  land.  A  resolution  of  the  House  of 
Commons,  ordering  a  judgment  to  be  given  in 
any  particular  manner,  would  not  be  binding  in 
the  courts  in  Westminster  Hall." 

Nor  can  I  refrain  from  ojuoting  the 
characteristic  burst  of  sentiment  with 
which  Lord  Erahine  remarked  in  1810  on 
some  censure  cast  on  Sir  Francis  Burdeti, 
for  appealing  to  the  law  against  the  legality 
of  the  Speaker's  warrant. 

*'  No  man  would  more  zealously  defend  the 
privileges  of  Parliament,  or  of  either  House  of 
Parliament,  than  he  should ;  and  he  admitted, 
that  what  either  branch  of  the  Legislature  had 
been  for  the  course  of  age«  exercising  with  the 
acquiescence  of  the  whole  Legislature,  would, 
in  the  absence  of  statutes,"  "be  evidence  of 
the  common  law  of  Parliament,  and,  as  such, 
of  the  common  law  of  the  land.  The  juris- 
diction of  courts  rested  in  a  great  measure 
upon  the  same  foundation:  but  besides  that, 
these  precedents,  as  applicable  alike  to  all  of 
them,  were  matters  of  grave  and  deliberate 
consideration;  they  were,  and  must  be  deter- 
mined in  the  end  by  the  law."  "  The  contrary 
was  insisted  upon  by  the  Commons,  when  they 
committed  Lord  Chief  Justice  Pemberton  for 
holding  plea  of  them  in  his  court ;  but  so  far 
was  he  from  conridering  such  a  claim  as 
matter  of  argument  under  this  government  of 
law,  that  I  say  advisedly,  said  his  Lordship, 
that  if,  upon  the  present  occasion,  a  similar 
attaclb  was  made  upon  my  noble  and  learned 
friend  (Lord  EUenborougK)  who  sits  next  me, 
for  the  exercise  of  his  legal  jurisdietion,  I 
would  resist  the  usurpation  with  my  strength, 
and  bones  and  blood."  "  Why  was  any  dan- 
ger "  "  to  be  anticipated  by  a  sober  appeal  to 
the  judgment  of  the  laws  ?  If"  'Hhe  judges 
had  no  jurisdiction  over  the  privileges  of  the 
House  of  Commons,  they  would  say  they  had 
no  jurisdiction.  If  they  thought  they  had,  they 
would  give  a  just  decision  according  to  the  facts 
and  circumstances  of  the  case,  whatever  they 
might  be."(c) 

After  these  decisions  in  our  courts,  and 
these  strons  and  yehement  declarations 
of  opinion,  by  some  of  the  greatest  lumi- 
naries of  the  law,  it  is  too  much  to  seek  to 
tie  our  hands  by  the  authority  of  all  our 
predecessors. 

On  Lord  Brougham's  judgment  in  the 
case  of  Mr.  Long  WeUesley,  lately  pub- 

(a)  24  Pari.  Hist.  .'S17. 
(6)  The  proposed  resolution  of  the  House  of 
Lords. 

(e)  Cobbett,  Pari.  Deb.  16,  851. 
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lisbed  by  himself,  (a)  And  reported  also 
in  2  EuBsell  and  Mylnet  639,  for  obTions 
reasons  1  shall  observe  bat  shortly.  He 
adopted  in  its  fallest  terms  the  resolution 
expressed  by  WiUe$,  C.J.,{6)  and  carried 
it  no  farther,  though  his  form  of  ex- 
pression IB  perhaps  more  striking  and 
forcible. 

"  If  inntead  of  justlr,  temperately,  and  iHsely 
abandoDtnjf  this  monstrous  claim,  I  had  found 
an  unaniuions  resohition  of  the  House  in  its 
favour,  I  should  still  (and  it  is  this  which 
made  me  interpose  to  assure  the  counsel  that 
I  needed  not  the  resolution  of  the  House  of 
ComoMHis  ia.liaTour  of  the  Ck>urt  of  Chancery), 
— 1  should  still  have  steadily  pursued  my  own 
course,  and  persi^tel  in  acting  according  to 
what  I  knew  to  be  the  law.'*(c) 

A  declaration  the  more  remarkable,  as 
proceeding  from  a  jadge  long  known  as 
the  champion  of  all  popular  rights,  the 
jealous  asseHnr  of  all  the  real  piiyi leges 
of  that  assembly,  where  his  station  and 
his  serrices  may  be  thought  to  place  his 
name  on  a  level,  at  least,  with  the  greatest 
of  all  those,  either  lawijreTs  or  statesmen, 
who  have  come  after  him  upon  the  same 
stage. 

It  is  indeed  true  that  that  avowal  of 
opinion  wag  no  more  necessary  for  the 
decision  than  perhaps  the  discussion  of 
Chief  Justice  ^ri^man  and  the  declared 
resolution  of  Chief  Justice  WiUes,  But 
would  that  circumstance  render  the  senti- 
ment less  offensive,  if  it  really  assail^ 
the  independence  and  dignity  of  the 
House  of  Commons  P  Quite  the  contrary. 
Yet  there  was  no  committee,  no  resolution, 
no  menace. 

Two  admissions  were  made  by  the 
Attorney  Oenerai  in  the  course  of  his 
argpament  here,  either  of  which  appears 
to  me  fatal  to  his  case.  He  very  distinctly 
recognised  the  words  of  Lord  MaTisfield, 
that,  if  either  House  of  Parliament  should 
think  fit  to  declare  the  general  law,  that 
declaration  is  undoubtedly  to  be  dis- 
regarded, adding  that  it  should  be  treated 
with  contempt.  Now  such  declaration 
would  be  a  jproceeding  of  the  House,  and 
so  above  all  inquiry. 

Again ,  if  the  due  subordination  of  Courts 
is  the  guiding  principle,  the  declaration, 
even  if  against  law,  by  a  superior  Court, 
demands  respect  and  deference,  if  not 
acquiescence.  But  the  declaration  of 
ffeneral  law  may  arise  in  the  course  of  an 
mquiry  respecting  privilege :  the  claim  ad- 

(a)  Lord  Brougham's  Speeches,  4, 357 ;  2  St. 
Tr.  N.S.  911. 

(6)  1  Wils.  128. 

(c)  Mr.  Long  WeUetley*t  case,  2  Buss.  & 
My.  680;  2  St.  Tr.  N.S.  928.  See  per  Cock. 
buiD,  C. J.,  in  Omlow  and  WhalUy^t  case,  L.R. 
9  Q.B.  225. 


vanced  by  the  report  of  the  committee(a) 
is  that  the  House  is  the  sole  and  ex- 
clusive judge  of  the  extent  of  its  own 
privileges,  and  the  AUomey  General,  in 
the  same  spirit,  informed  us,  on  the  part 
of  the  House  of  Commons,  of  his  and 
their  *' confidence  that,  when  we  should 
be  informed  that  the  act  had  been  done 
in  the  exerciM  of  a  privilege,  we  should 
hold  that  we  could  no  longer  inquire  into 
the  matter."  He  warned  us  that,  this 
being  a  question  of  privilege,  we  have  no 
power  to  decide  it ;  and  told  us  that  when- 
ever either  House  claims  to  act  in  exercise 
of  a  power  which  it  claims,  the  (question 
of  privilege  arises.  But,  if  the  claim  were 
to  declare  a  general  law,  the  Attorney 
General  agrees  that  no  weight  would 
belong  to  it.  Clearly,  then,  the  Court  must 
inquire  whether  it  be  a  matter  of  privilege, 
or  a  declaration  of  general  law:  as  in- 
disputably, if  it  be  a  matter  of  general  law, 
it  cannot  cease  to  be  so  by  being  invested 
with  the  imposing  title  of  privilese. 

The  other  concession  to  which  1  illuded 
is,  that,  when  matter  of  privilege  comes 
before  the  Courts  not  directly  but  inci- 
dentall}r,  they  may,  because  they  must, 
decide  it.  Otherwise,  said  the  Attorney 
General,  there  would  be  a  failure  of  justice. 
And  such  has  been  the  opinion  even  of 
those  judges  who  have  spoken  with  the 
most  proKmnd  veneration  of  privilege. 
The  nue  is  difficult  of  application.  Lord 
EUenborough  and  the  Court,  as  well  as  the 
defendant's  learned  counsel,  felt  it  to  be 
so,  in  Bwrdett  v.  Abbot,{h)  The  learned 
report  of  the  Select  Committee  state8,(<) 
in  direct  terms,  that  they — 
"have  not  been  able  to  discover  any  satis- 
factory rule  or  test  by  which  to  ascertain  in  all 
cases  whether  the  question  of  privilege  would 
be  deemed  to  arise  directly  or  incutentally; 
there  are  many  cases  which  might  be  decisively 
placed  in  the  one  class  or  the  other,  but  there 
ma^  be  also  very  many  which  cannot  be  so 
assigned." 

"Your  conunittee  are  of  opinion,  that  the 
courts  have  no  jurisdiction  to  decide  upon 
privilege,  either  directly  or  incidentally^  in 
any  sense  inconsistent  with  the  independence 
and  exclusive  jurisdiction  of  Parliament.  If 
such  a  jurisdiction  did  exist  of  deciding  t'tici- 
dentally  upon  privileo^,  uncontrolled  by  Parlia- 
ment, it  would  lead  to  proceedings  as  inoon- 
^ous,  and  as  effectually  destructive  of  the 
mdependence  of  Parliament  as  if  the  direct 
jurisdiction  existed  ;  a  consequence  which, 
together  with  the  extreme  uncertainty  of  the 
extent  of  the  rule,  makes  it  indispeusablj 
necessary  that  it  should  be  investigated." 


(a)  "  Report  of  the  Select  Committee  on  the 
Publication  of  Printed  Papers,  1837,"  page  17, 
sect.  78. 

(6)  14  East,  1. 

(c)  Beport,  page  13,  sects.  59,  60. 


877] 


Stockdale  against  Hansard,  1837-1840. 


[878 


The  report(a)  seems  to  consider  that 
the  question  of  priyilese  arose  incidentally 
in  the  former  trial  between  these  par- 
tie8,(&)  and  points  ont  very  serious  incon- 
veniences that  may  flow  from  according 
to  courts  of  justice  this  power  of  deciding 
incidentally.  The  opinion  that  the  coarta 
have  no  jurisdiction  to  decide  upon  privi- 
lege, either  directly  or  incidentally,  under- 
goes some  apparent  qualification  by  a 
reference  to  the  sense  in  which  the  words 
are  used.  It  appears  that  the  courts 
have  no  such  jurisdiction  "  in  any  sense 
inconsistent  with  the  "  "  exclusive  juris- 
diction of  Parliament. "(c)  I  would  not 
venture  to  speak  with  absolute  certainty 
of  the  meaning  of  Ihie  nassage;  but  I 
imagine  that  a  body  which  has  no  juris- 
diction to  act  in  any  sense  inconsistent 
with  the  exclusive  jurisdiction  of  another 
body  can  possess  no  jurisdiction  at  all.  I 
thiiuc,  then,  it  must  be  assamed,  that  the 
Committee  of  the  late  House  of  Commons 
declared  that  the  courts  have  no  juris- 
diction whatever  to  decide  even  inci- 
dentally on  any  matter  of  privilege ;  their 
resolutions  having  reference  to  this  pre- 
ceding part  of  their  report. 

Now  this  power  is  denied  to  the  courts 
W  this  report  for  the  first  and  only  time. 
£ven  the  Appendiz(<2)  to  it,  winch  by 
being  published  by  the  same  authority  I 
know  not  well  how  to  disjoin  from  it, 
returns  to  that  same  distinction  between 
the  direct  and  incidental  occurrence  of 
questions  of  privilege  which  the  report 
and  resolutions  appear  to  repeal.  It  were 
to  be  wished  that  the  late  House  of  Com- 
mons had  laid  down  their  rule  for  the 
guidance  of  the  courts  in  language  less 
open  to  dispute  as  to  its  meaning ;  but  we 
in  this  case  must  be  relieved  from  all 
embarrassment  by  the  frank  Acknowledg- 
ment of  the  Attorney  OeneraL  If,  then, 
we  may  be  under  the  obligation  of  deciding 
on  privilege,  even  thou^  incidentally,  it 
follows  that  we  have  some  knowledge  on 
the  subject,  or  at  least  the  means  of 
obtaining  knowledge.  The  report  takes 
for  granted  that,  if  either  House  has 
actually  come  to  a  decision  on  the  point 
thus  raised,  we  should  be  bound  to  aahere 
to  it:  and  the  AUorriey  Getieral  insisted 
that,  even  if  in  the  present  case  the  ques- 
tion did  but  arise  incidentally,  we  should 
be  bound  by  the  declaration  of  the  law  set 
forth  by  the  House  in  any  formal  state- 
ment of  its  opinion. 

Our  duty  would  then  be  to  interpret  the 
law  laid  down  by  one  House  by  discovering 

(«)  Pp.  13-15,  secto.  61-65. 

(h)  See  above,  p.  725. 

(c)  Report  of  the  Select  Committee  on  the 
Pablieation  of  Printed  Papers,  1857,  p.  18,  f. 
60. 

(<l)  See  Appendix  No.  8,  pp.  S5  to  29. 


its  meaning.  But  after  ascertaining  it  as 
best  we  might  from  those  stores  of  par- 
liamentary learning  from  which  we  are 
pronounced  to  be  excluded,  we  might 
possibly  find  that  the  other  House  (or  the 
same  House  at  another  time)  had  come  to 
an  opposite  declaration.  What  course 
must  we  then  take  P  How  reconcile  the 
discrepancy  P  Perhaps  it  may  be  said  that 
the  fact  is  not  to  be  presumed.  I  agree 
that  it  is  not ;  but  it  exists  at  this  moment 
with  reference  to  the  legal  rights  of  par- 
ties in  the  matter  that  arose  in  Ashoy  v. 
White.(a)  This  court  could  not  decide 
the  matter  either  wav,  without  overruling 
what  has  been  laid  down  either  by  Lords 
or  Commons,  and  thus  violating  the  pri- 
vileges of  Pai'liament,  and  rendering 
ourselves  amenable  to  just  displeasure. 

But  suppose  an  entirely  new  point  to 
arise,  and  some  party  litigating  here  to 
set  up  a  claim  of  privilege  never  heard  of 
before,  as  to  which,  therefore,  neither 
House  had  ever  framed  a  resolution. 

Since,  then,  the  courts  may  give  judg- 
ment on  matters  of  privilege  incidentally, 
it  is  plain  that  they  must  have  the  means 
of  arriving  at  a  correct  conclusion,  and 
that  they  may  difier  from  the  House  of 
Parliament,  as  Holt  and  the  Court  of 
Queen's  Bench  differed  from  the  Lords  in 
the  Banbury  case,(&)  as  he  did  in  Paty*8 
ca8e,(c)  and  as  the  name  and  many  other 
of  the  judges  as  well  as  the  Lords  did 
from  the  Commons  in  the  case  of  AeTiby 
V.  Wh%te,{a)  and  as  I  trust  every  Court  in 
Westminster  Hall  would  have  done,  if  an 
order  of  either  House,  purporting  to  be 
made  by  virtue  of  the  privilege  of  Parlia- 
ment, had  been  brought  before  them  as  a 
justification  for  the  imprisonment  of  a 
subieot  of  this  free  state,  for  killing  Lord 
GcUwcty*8  rabbits,  or  fishing  in  Admiral 
Oriffin'a  pool. 

In  trutn,  no  practical  difierence  can  be 
drawn  between  the  right  to  sanction  all 
things  under  the  name  of  privilege,  and 
the  right  to  sanction  all  things  whatever, 
by  merely  ordering  them  to  be  done.  The 
second  proposition  differs  from  the  first 
in  words  only.  In  both  cases  the  law 
would  be  superseded  by  one  assembly ; 
and,  however  dignified  and  respectable 
that  body,  in  whatever  degree  superior  to 
all  temptations  of  abusing  their  power, 
the  power  claimed  is  arbitrary  ana  irre- 
sponsible, in  itself  the  most  monstrous 
and  intolerable  of  all  abuses. 

Before  I  finally  take  leave  of  this  head 
of  the  argument,  I  will  dispose  of  the 
notion  that  the  House  of  Commons  is  a 
separate  court,   having   exclusive   juris- 

(a)  2  Ld.  Baym.  938 ;    8.C.  14  St  Tr.  695. 
(5)  12  St.  Tr.  1167 ;  S.C.  2  Salk.  509 ;  1  Ld. 
Baym.  10. 
(c)  2  Ld.  Raym.  1105 ;  S.C.  14  St.  Tr.  849. 
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diction  over  the  sabject  matter,  on  wbioh, 
for  that  reason,  its  adjudication  most  be 
final.  The  argoment  placed  the  Honse 
herein  on  a  level  with  the  Spiritual  Court 
and  the  Coart  of  Admiralty.  Adopting 
this  analogy,  it  appears  to  me  to  destroy 
the  defence  attempted  to  the  present 
action.  Where  the  subject  matter  falls 
within  their  jurisdiction,  no  doubt  we 
cannot  question  their  judgment ;  but  we 
are  now  inquiring  whether  the  subject 
matter  does  fall  within  the  jurisdiction  of 
the  House  of  Commons.  It  is  contended 
that  they  can  bring  it  within  their  juris- 
diction by  declaring  it  so.  To  this  claim, 
as  arising  from  their  privilegjes,  I  have 
already  stated  my  answer :  it  is  perfectly 
clear  that  none  of  these  courts  could  give 
themselves  jurisdiction  by  adjudging  that 
they  enjoy  it. 

3.  I  come  at  length  to  consider  whether 
this  privilege  of  publication  exists.  The 
plea  states  the  resolution  of  the  House 
that  all  parliamentary  reports  printed  for 
the  use  of  the  House  should  be  sold  to  the 
public,  and  that  these  several  papers  were 
ordered  to  be  printed,  not  however  stating 
that  they  were  printed  for  the  use  of  the 
Honse.  It  then  sets  forth  the  resolution 
and  adjudication  before  set  out.  We 
know,  by  looking  at  the  documents  re- 
ferred to  at  the  bar,  that  this  resolution 
and  adjudication  could  not  justify  the 
libel  complained  of,  because  it  was  not  in 
fact  passed  till  after  action  brought.  But, 
passing  over  all  minor  objections,  I  assume 
that  the  defendant  has  properly  pleaded 
a  claim,  on  the  part  of  the  House,  to 
authorise  the  indiscriminate  publication 
and  sale  of  all  such  papers  as  the  House 
may  order  to  be  printea  for  the  use  of  its 
members. 

The  Attorney  General  would  preclude  us 
from  commencing  this  inquiry.  He  pro- 
tests against  our  taking  any  other  step 
than  that  of  recording  the  judgment 
already  given  in  the  superior  court,  and 
registering  the  edict  which  Mr.  Haneard 
brings  to  our  knovirledffe.  But,  having 
convinced  myself  that  the  mere  order  of 
the  House  will  not  justify  an  act  otherwise 
illegal,  and  that  the  simple  declaration 
that  that  order  is  made  in  exercise  of  a 
privilege  does  not  prove  the  privilege,  it 
is  no  longer  optional  with  me  to  decline 
or  accept  the  office  of  deciding^  whether 
this  privilege  exist  in  law.  If  it  does, 
the  defendant's  prayer  must  be  granted 
and  judgment  awarded  in  his  favour ;  or, 
if  it  does  not,  the  plaintiff,  under  whatever 
disadvantages  he  may  appear  before  us, 
has  a  right  to  obtain  at  our  hands,  as  an 
English  subject,  the  establishment  of  his 
lawful  rights  and  the  means  of  enforcing 
them. 

In  the  first  place,  I  would  observe  that 


the  act  of  selling  does  not  give  the  plain- 
tiff  any  additional  ground  of  actaon,  or 
right  to  redress  at  law,  beyond  the  act  of 
publishing.  The  imury  is  pi^edsely  the 
same  in  its  nature,  whether  the  publication 
be  for  money  or  not,  though  it  may  be 
much  more  extensive^  injurious  when 
scattered  over  the  huid  for  profit.  But 
the  direction  to  sell  is  highly  important 
in  this  respect,  that  public  sale  necessarily 
imports  indiscriminate  publication  beyond 
recall,  or  control,  and  holds  out  the  same 
authority  as  a  protection  to  every  subor- 
dinate vendor,  who,  by  purchase  from 
their  printer  and : bookseller,  is,  like  him, 
doing  no  more  than  gi^ng  effect  to  an 
order  of  the  House.(a)  How  far  it  is  strictly 
constitutional  for  either  House  of  Parlia- 
ment to  raise  mone^r  by  sale  or  otherwise, 
and  apply  it  to  objects  not  specified  by 
Act  of  Parliament,  might  requife  con- 
sideration on  ffeneral  grounds,  but  does 
not  belong  to  the  present  season  or  place, 
in  which  we  have  only  to  deal  with  the 
manner  in  which  the  mutual  rights  of  the 
parties  before  us  in  this  action  are 
affected. 

It  is  likewise  fit  to  remark  that  the  de- 
famatoiy  matter  has  no  bearing  on  any 
question  in  Parliament,  or  tluit  could 
arise  there.  Whether  the  book  found  in 
the  possession  of  a  prisoner  in  Newgate 
were  obscene  or  decent  could  have  no  in- 
fluence in  determining  how  prisons  can 
best  be  regulated ;   still  less  could   tha 

(a)  "  We  believe  a  great  deal  of  the  error 
and  concision  in  this  case  has  arisen  from  the 
legal  technicality  that,  in  cases  of  libel,  sale  is 
no  essential  ingredient,  the  whole  qoestioa 
being  publiccUion,  This  is  incontrovectible  in 
ordinary  cases ;  but  sorely  there  is,  in  tiie  com- 
mon sense  and  understanding  of  mankind,  a 
vast  difference  whether  a  paper  be  distributed 
advisedly  by  the  supreme  authority  of  a  branch 
of  the  Legislature  for  public  purposes,  or 
whether  it  be  promiscuously  sold  as  a  matter  of 
commercial  dealing  and  pecuniary  profit.  One 
is  privilegCy  the  other  Is  trade.  We  admit  the 
right  of  the  House  of  Commons  to  privilege, 
but  we  never  before  heard  that  it  pretended  to  a 
right  to  trade ;  for  we  do  not  think  that  the 
few  and  oantious  instances  in  which  the  House 
has  heretofore  allowed  the  stile  of  papers  can 
be,  in  principle  or  in  practice,  assimilated  to 
the  wholesale  dealing  which  it  has  lately  prao- 
tised  in  partnership  with  Messrs.  Hansard.  Bat 
we  may  be  asked  where  we  would  draw  the 
line.  We  reply  that  we  would  draw  no  line  at 
all.  We  would  leave  noatters  as  they  were 
before  the  unfortunats  resolution  of  183  j  ;  and, 
as  we  haid  gone  on  for  150  years  without  difi» 
culty,  we  think  it  probable  that  we  shall  go  on 
quite  as  well  for  150  years  more ;  or,  5  any 
difficulty  should  arise,  the  onus  would  then  lie, 
as  we  think  it  does  now,  on  the  i anoootorj."— 
Quarterly  Meview,  65,  p.  591,  article  by  Lord 
Dsnman. 
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irreleTant  issue  whether  it  was  published 
by  the  plaintiff.  The  most  advisable 
oonrse  of  legislation  on  the  sabject  is 
wholly  nnconneoted  with  those  facts :  the 
inquisitorial  functions  would  be  exercised 
with  equal  freedom  and  intelligence,  how- 
over  they  were  found  to  be.  And,  if  the 
ascertainment  of  them  by  the  House  was 
a  thing  indifferent,  still  less  could  the 
publication  of  them  to  the  world  answer 
any  one  parliamentary  purpose. 

The  proof  of  this  privilege  was  grounded 
on  three  principles — necessitrr;  practice; 
universal  acquiescence.  If  the  necessity 
can  be  made  out,  no  more  need  be  said  : 
it  is  the  foundation  of  every  privilege 
of  Parliament,  and  justifies  all  that  it 
requires.  But  the  promise  to  produce 
that  proof  ended  in  complete  disappoint- 
ment. It  consisted  altogether  in  first 
adopting  the  doctrine  of  Lake  v.  King,(a) 
that  printing  for  the  use  of  the  members 
is  lawful,  andUien  rejecting  the  limitation 
which  restricts  it  to  their  use.  The  rea- 
soning is,  "If  you  permit  the  number  of 
oopies  to  be  as  large  as  the  number  of 
members,  the  secret  will  not  be  confined 
to  them."  A  strong  appeal  co  justice  and 
expediency  against  prmting,  even  for  the 
use  of  the  members,  what  may  escape 
from  their  hands  to  the  injury  of  others, 
but  surely  none,  in  point  of  law,  for  throw- 
ing down  the  only  barrier  that  guards  the 
rest  of  the  world  against  calumny  and 
falsehood  founded  on  ex  parte  state- 
ments, made  for  the  most  part  by  persons 
interested  in  running  down  the  character 
assailed. 

The  case  just  alluded  to  drew  a  line,  in 
the  nineteenth  year  of  Charles  2,  which 
has  always  been  thought  correct  in  law. 
The  defendant  justified  the  libel  he  had 
printed,   by  pleading   that  it  was    only 

Srinted  for  the  use  of  the  members, 
[uch  doubt  at  first  existed  whether  the 
juBlifioation  were  good  in  law ;  the  right 
of  delivering  copies  for  the  use  of  the 
members  of  a  committee  being  undisputed, 
but  some  of  the  judges  questioning  whe- 
ther printing  could  be  so  justified.  After 
an  advisement  of  many  terms  and  even 
of  some  vcars.  Lord  Hale  and  the  Court 
sustained  the  defence,  because,  being 
necessary  to  their  functions,  it  was  the 
known  course  in  Parliament  to  print  for 
the  use  of  members.  But  wherefore  all 
this  delay  and  doubt,  if  the  House  then 
claimed  the  privilege  of  authorising  the 
publication  of  all  papers  before  them?  or 
how  can  we  believe  that  the  defendant 
would  not  have  pleaded  at  first  that  privi- 
lege, when  we  nnd  that  he  was  admitted 
to  have  acted  according  to  the  course  and 
proceedings  of  Parliament,  if  it  was  then 

(a)  1  Saond.  181. 


their  understood  right?  This  case  oc- 
curred within  a  very  few  years  of  Benyon 
V.  Effelyn^(a)  which  must  have  excited 
the  attention  of  the  House,  and  made 
them  vigilant  in  maintaining  their  privi- 
leges against  improper  interference  from 
courts  of  law. 

The  supposed  necessity  soon  dwindled, 
in  the  hanas  of  the  learned  counsel,  down 
to  a  very  dubious  kind  of  expediency ;  for 
is  it  not  much  better,  said  he,  that  a  man 
defamed,  and  thence  avoided  by  mankind, 
should  know  he  has  been  the  victim  of  a 
privileged  publication,  than  remain  igno- 
rant by  what  means  he  has  lost  his  place 
in  society  ?  A  question  over  which  many 
a  man  might  wish  to  pause  before  he 
answered  it.  It  is  far  from  certain  that  he 
would  become  acquainted  with  the  fact ; 
he  might  be  absent  on  business,  or  abroad 
in  the  service  of  his  country ;  but  the  dis- 
covery when  made  would  brin^  him  small 
comfort,  as  it  would  show  hmi  that  his 
enemy  was  too  strong  to  grapple  with, 
and  that  the  door  of  legal  redress  must  be 
barred  against  him  for  ever. 

Another  ground  for  the  necessity  of 
publishing  for  sale  all  the  papers  printed 
oy  order  of  the  House  was,  that  members 
might  be  able  to  justify  themselves  to 
their  constituents,  when  their  conduct  in 
Parliament  is  arraigned,  appealing  to 
documents  printed  by  authority  of  the 
house.  This  is  precisely  the  principle 
denied  and  condemned  by  Lord  Ellen* 
horouqh  and  the  court  in  JBea?  v.  Creeveyy(h) 
a  decision  which  it  may  now  perhaps  be 
convenicDt  to  censure  as  inconsistent  with 
privilege,  but  which,  founded  on  Lord 
Kenyon*8  authority  in  Bets  v.  Lord  AbvnO' 
donilc)  has  been  uniformly  regarded  till 
this  time  as  a  just  exposition  of  the  law. 
But  indeed  it  is  scarcely  possible  for  in- 
genuity to  fancy  a  case  in  which  a  member, 
accused  of  any  misconduct  in  his  trust, 
should  be  able  to  vindicate  himself  by 
resorting  to  such  documents.  Then,  on 
general  ^[rounds,  the  necessity  of  making 
the  parliamentary  conduct  of  members 
known  to  their  constituents  is  urged,  and 
the  dut^  of  the  House  of  Commons  to 
convey  instruction  to  the  people.  The 
latter  ^  argument  may  be  answered  by 
asserting  that  the  du^  of  general  instruc- 
tion resides  in  the  whole  Legislature,  and 
not  in  any  single  branch  of  it.  The 
former  alignment  proves  too  much;  for 
the  conduct  of  the  representative  is  best 
disclosed  by  the  share  taken  by  him  in 
the  debates,  which  from  all  time  up  to 
the  present  moment  hav«  been,  not  only 

(a)  Sir    O.    Bridgman's     Judgments,    824; 
Trio.  term.  14  Car.  2.  (1664). 
(6)  1  M.  &  8.  S73. 
(c)  1  Esp.  N.P.C.  926. 
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neither  sold  nor  published  by  the  House, 
but  cannot  be  published  by  the  most  accu- 
rate reporter  without  his  incurring  the 
danger  of  Newgate  for  breach  of  privilege, 
and  being  exp^ed  without  justification  to 
legal  consequences. 

It  can  hardly  be  necessary  to  g^ard 
myself  against  being  supposed  to  discuss 
the  ezpeaiency  of  keeping  the  law  in  its 
present  state,  or  introducing  any  and 
what  alterations.  It  is  no  doubt  suscep- 
tible of  improTement,  but  the  improve- 
ment must  be  a  legislative  act.(a)  If  we 
held  that  any  improvement,  however 
desirable,  could  be  etfccted  under  the 
name  of  privilege,  we  should  be  confound- 
ing truth  and  departing  from  our  duty ; 
and  if,  on  such  considerations,  either 
House  should  claim  as  matter  of  privilege 
what  was  neither  necessarjr  for  the  dis- 
charge of  their  proper  functions,  nor  ever 
had  been  treated  as  a  privilege  before, 
this  would  be  an  enactment,  not  a  decla- 
ration ;  or,  if  the  latter  name  were  more 
appropriate,  it  would  be  the  declaration 
of  a  general  law  to  be  disresarded  by  the 
courts,  though  never,  I  hope,  treated 
with  contempt.  It  would  also  be  the 
declaration  of  a  new  law,  and  the  word 
"adjudge  "  can  make  no  difference  in  the 
nature  of  the  thing. 

The  practice,  or  usage,  is  the  second 
ground  on  which  the  Attorney  Qenetxd 
seeks  to  rest  his  privilege,  and  he  has  a 
warrant  for  his  claim,  which,  if  well 
founded,  is  even  stronger  than  any  opinion 
of  necessity  ;  he  refers  to  an  Act  of  rarlia- 
ment. 

The  Postage  Act,(&)  it  seems,  conveys 
all  parliamentary  proceedings  to  all  parts 
of  the  Empire  free  of  expense.  And, 
forasmuch  as,  when  that  Act  passed,  it 
was  notorious  that  the  votes  and  other 
proceedings  contained  matter  criminating 
mdividuals,  therefore,  it  was  argued,  the 
Legislature  must  have  intended  to  circu- 
late such  criminating  matter.  But  the 
same  Act  requires  newspapers  to  be  circu- 
lated free  of  postage.  It  was  equally 
notorious  that  newspapers  often  contained 
libels,  yet  it  was  never  contended  that 
the  Postage  Act  intended  to  give  impu- 
nity to  their  circulation.  In  both  cases 
it  IS  clear  that  the  Act  merely  gave  un- 
taxed circulation  to  such  proceedings  and 
such  papers  as  it  was  before  lawful  to 
circulate,  leaving  all  questions  of  what  is 
lawful  in  their  former  plight. 

But  **  the  practice  nas  prevailed  from 
all  time."    If  so,  it  is  strange  that  no 


(a)  See  3  &  4  Vict.  c.  9.  and  per  Cockburn, 
CJm  in  WdsoH  v.  Walter,  L.R.  4  Q.B.  on 
pp.  91,  92. 

(6)  42  Geo.  3.  c.  6d.  See  7  Will.  4.  and 
1  Viet.  c.  82.  and  c.  84« 


vestiges  of  it  are  tracked  to  an  earlier 
peric^  than  1640,  when  the  House  of 
Commons,  acting  neither  in  a  legislative 
nor  an  inquisitorial  capacity,  began  to 
set  up  an  authority  independent  of  the 
Grown,  and  hostile  to  it,  which  led  to  its 
gradually  absorbing  all  the  powers  of  the 
State.  For  near  twenty  years  the  house 
was  taking  this  executive  part,  whioh 
they  could  not  carry  on  but  by  publishing 
their  votes  and  proceedini^s.  At  the 
Bestoration  they  made  some  amends  to 
the  exiled  King  oy  evincing  their  loyalty 
in  the  same  manner ;  and  their  vows  of 
allegiance  and  submission  were  also  sold 
and  published,  as  their  manifestoes  and 
levies  of  men  and  mon^  against  his 
father  had  been  before.  Thus  do^  the 
practice  appear  to  have  originated  in  the 
Long  Parliament,  and  to  have  been  con- 
tinued at  the  Bestoration.  The  origin 
disproves  the  antiquity  of  the  privilege, 
or  its  necessity  for  the  functions  of  one  of 
the  three  estates;  no  such  necessity  was 
thought  of  till  one  began  to  struggle 
asainst  the  other  two  for  an  ascendancy 
which  reduced  them  to  nothing.  True  it 
is,  the  practice  of  so  printing  and  pub- 
lishing has  proceeded  with  but  little  in- 
terruption till  this  hour.  Bat  the  question 
is  not  on  the  lawfulness  or  expediency  of 
printing  and  publishing  in  general,  it  is 
whether  any  proof  can  be  found  of  a 
practice  to  authorise  the  printing  and 
publication  of  papers  injurious  to  the 
character  of  a  fellow  subject.  Such  a 
privilege  has  never  been  either  actually 
or  virtually  claimed  by  either  House  <^ 
Parliament;  the  notice  of  neither  has 
been  called  to  the  fact  of  their  giving 
publicity  to  writings  of  that  character. 
What  course  they  might  have  taken  we 
cannot  know  if  a  party  thus  injured  had 
laid  his  grievance  before  them.  Had 
their  answer  been.  We  claim  the  right  to 
promul^te  our  judgment  on  cases  within 
our  jurisdiction  on  which  we  have  made 
inquisition,  heard  evidence  and  defence, 
and  formed  our  judgment, — they  would 
have  referred  to  a  state  of  things  wholly 
different  from  that  which  is  now  before 
us.  If  thev  had  said.  We  claim  the  privi- 
lege of  ordering  the  printing  of  what  we 
E lease,  and  of  publishing  all  we  print, 
owever  partial  the  statement,  and  how- 
ever ruinous  to  individuals,  the  question 
of  their  right  to  justify  the  publisher 
would  have  been  much  the  same  as  that 
which  we  have  now  under  discussion. 

The  practice  of  a  ruling  power  in  the 
State  is  but  a  feeble  proof  of  its  legality. 
I  know  not  how  long  the  practice  of  rais- 
ing ship-money  had  prevailed  before  the 
right  was  denied  b^  Hampden:  general 
warrants  had  been  issued  and  enforced 
for  centuries  before  they  were  questioned 
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in  actions  by  WUheB  and  his  associates, 
who,  by  brining  them  to  the  test  of  lav, 
procnred  their  condemnation  and  aban- 
donment.   I  apprehend  that  acqaiescence 
on  this  subject  proves,  in  the  first  pUce, 
too  mnch,  for  the  admitted  and  grossest 
abuses  of  privilege  have  never  been  ques- 
tioned by  snits  in  Westminster  Hall.   The 
most  obvious  reason  is  that  none  could 
have  commenced  a  suit  of  any  kind  for 
the   purpose  without  incurring  the  dis- 
pleasure of  the  offended  House,  instantly 
enforced,  if  it  happened  to  be  sitting,  and 
visiting    all  who    had    been    conoeraed.  > 
•  During  the  session  it  must  be  remembered  ! 
thac  privilege  is  more  formidable  than  ! 
prerogative,  which  must  avenge  itself  by 
indictment  or  information,  involTin|^  the  : 
tedious  process  of  law,  while  privilege,  | 
with  one  voice,  accuses,  condemns,  and  \ 
executes.  And  the  order  to"  take  him,'\a)  I 
addressed  to  the  serjeant-at-arms,   may  I 
condemn  the  offenders  to  persecution  and 
ruin.    Who  can  wonder  that  early  acquies- 
cence was   deemed    the   lesser   evil,  or 
gravely  argue  that  it  evinced  a  general 
persuasion  that  the  privilege  existed  in 
point  of  law? 

Besides,  the  acquiescence  could  onl^  be 
that  of  individuals  in  particular  hardships, 
brought  upon  themselves  by  che  proceed- 
ings published.  We  have  a  right  to  sup- 
pose that  a  considerate  discretion  was 
fairly  applied  to  the  particular  circum- 
stances of  each  case ;  that  few  things  of  a 
disparaging  nature  wore  printed  at  all; 
that,  where  criminating  votes  were  allowed 
to  meet  the  public  eje.they  were  justified 
as  an  exercise  of  jurisdiction  upon  matters 
properly  brought  before  Parliament,  after 
patient  hearing  and  candid  inquiry ;  that 
the  imputations  were  general! v  true,  and 
actions  for  libel  would  only  have  made 
them  more  public ;  and  that,  even  where 
e0  parte  proceedings  were  printed  to  the 
annoyance  of  private  persons,  that  minute 
suffering  would  be  lost  sight  of  in  the 
general  sense  of  an  overwhelming  neces- 
sity. All  kinds  of  prudential  considera- 
tions, therefore,  conspired  to  deter  from 
legal  proceedings,  and  will  fully  account 
for  the  acquiescence;  and  the  difference 
between  the  extent  of  publication  formerly 
practised  and  the  uncontrolled  sale  of  all 
that  the  House  may  choose  to  print  in 
order  to  raise  a  fund  for  paying  its  officera 
cannot  fail  to  strike  every  unbiassed 
understandiuff. 

I  must  add,  that  the  evidence  on  this 
subject  set  forth  in  the  report  convinces 
me  that  publication  has  never  been  by 
way  of  exercising  any  of  its  privileges, 
nor  the  fruit  of  aelilieration  to  what  ex- 
tent it  ought  to  be  carried  and  within 

(a)  See  North's  Ezamen,  561. 


what  bounds  restrained.  With  vei^  dif- 
ferent objects  the  practice  was  originally 
introduced ;  it  grew  imperceptibly  into  a 
perquisite ;  and  I  venture  to  believe  that  it 
was  raised  into  a  fcraffic,and  a  means  of  levy- 
ing money,  without  much  consideration. 

The  authority  to  which  the  Attorney 
Oeneral  last  appealed  is  one  to  which  par- 
ticular attention  is  due ;  I  mean  the  re- 
port of  the  committee  appointed  by  the 
late  House  of  Commons  to  examine  the 
subject.  He  spoke  of  it  as  a  document 
of  extraordinary  weight,  demanding  the 
utmost  respect,  as  uniting  the  sunrages 
of  the  most  distinguished  statesmen  and 
the  most  eminent  lawyers.  I  feel  just 
and  high  deference  towards  them  all ;  to- 
wards none  more  than  the  learned  person 
who  pressed  us  with  their  authority,  and 
whose  argument  at  the  bar  so  fully  laid 
before  us  all  that  could  possibly  be  urged 
in  defence  of  their  resolutions.  That 
learned  person  gave  us  to  understand  that 
he  had  sacrificed  many  weeks  of  his  valu- 
able time  in  studying  this  great  subject,  (a) 
and  that  in  preparmg  his  argument  he 
had  become  penectly  convinced  that  his 
side  >v  as  the  side  of  truth.  He  must  for- 
give me  the  remark,  that  this  conclusion 
would  have  affected  me  more  if  it  had  pre- 
ceded, instead  of  following,  the  report  of 
that  committee  and  the  trial  at  Nisi  £Tius,(&) 
and  indeed  the  resolution  of  1835  .(c) 

He  also  felt  it  right  to  remind  us  that 
members  of  that  committee,  though  not 
now  oocupying  judicial  station,  are  sure 
to  do  so  hereafter ;  that  their  fame  may 
eclipse  all  their  predecessors  upon  the 
Bench,  and  their  opinion,  embodied  in  the 
committee's  report,  ought  to  be  as  much 
venerated  as  if  it  had  appeared  some  ages 
earlier, — in  the  reign,  he  added  by  way  of 
example,  of  Queen  Anne.(d)  1  fully  accede 
to  the  suggestion  ;  but,  in  actine  upon  it, 
I  could  not  refrain  from  considering  the 
claims  to  confidence  which  tiie  individual 
members  might  possess.  My  inquiry  would 
not  be  connnea  to  their  leconing  and 
ability ;  I  should  ask  of  their  habitual 
candour  and'  love  of  truth  ;  perhaps,  too, 
of  their  political  and  personal  connexions. 
I  might  bo  driven  to  the  invidious  neces* 
sity  of  comparison  :  finding  that  some 
lawyers  in  the  House  had  dissented  from 
the  committee,  if  I  had  found  also  in  the 
minority  such  names  as  adorn  the  list  of 
thone  who  opposed  the  claim  of  privilege 
in  the  case  of  AsKby  v.  TFA^td,(6)  in  th& 
reign  referred  to,  it  might  be  difficult, 
notwithstanding  any  disparity  of  numbersy 

(o>  See  above,  p.  752. 
(6)  See  above,  p.  725. 
(c)  See  above,  p.  729. 
id)  See  above,  pp.  941,  842. 
(0  2  Ld.  Raym.  988. 
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to  be  qnite  certain  which  way  the  balance 
of  authority  inclined. 

One  thing  would  aid  me  in  this  esti- 
mate ;  whether  the  first  impression  of 
those  most  conyersant  with  constitutional 
law  coincided  with  the  resolutions  in 
which  they  afterwards  concurred.  For, 
in  many  cases,  the  first  thou^ts  of  under- 
standing men  are  the  best,  and  the  surest 
to  bear  the  stamp  of  truth;  subsec^uent 
consideration  sometimes  brings  expediency 
into  competition  with  rectitude,  and  ex- 
pediency of  all  kinds,  general  and  parti- 
cular, public  and  personal.  But,  on  the 
other  hand,  it  would  not  be  unimportant 
to  know  whether  great  lawyers,  whose 
minds  had  not  been  particularly  exercised 
in  the  matters,  who  might  have  been  at 
first  induced  to  concur  in  the  resolutions, 
had  seen  reason  to  abide  by  them  on 
maturer  reflection.  Some  may  have 
yielded  to  the  extensiye  claims  of  pri- 
Tilege  admitted  by  judges,  and  asserted 
by  great  living  authority,  who  might 
afterwards  renounce  them  as  inconsistent 
with  clear  principles  of  law  in  daily  opera- 
tion. But  I  have  been  led  too  far  in  ob- 
serving on  the  authority  of  the  report, 
against  which  the  plaintiff  is,  in  truth, 
appealing  to  our  judgment,  and  on  which 
nothing  but  the  learned  counsers  claim 
of  deference  to  it  could  have  tempted  me 
to  make  a  single  remark.  Let  me  only 
add  that,  if  its  authority  and  force  of 
reasoning  had  appeared  to  its  composers 
so  conclusive,  there  might  have  been  more 
propriety  and  more  grace  in  leaving  them 
to  their  natural  influence  over  our  minds, 
than  in  resorting  to  language  which  would 
have  exposed  our  motives  to  a  darker  sus- 
picion than  any  pointed  at  by  the  Attor- 
ney  General,  if  our  opinion  had  happened 
to  coincide  with  that  of  the  House  of 
Commons. 

I  cannot  conclude  without  some  refer- 
ence to  the  particular  circumstances  which 
have  attended  this  cause  in  its  progress, 
and  have  been  observed  upon  by  the  At- 
torney OenercU  at  the  close  of  his  long 
discourse.  I  then  mentioned  the  sudden- 
ness with  which  this  great  subject  came 
upon  me,  when  the  newspapers  informed 
me  that  the  issue  which  I  was  about  to 
try  had  been  made  the  topic  of  discussion 
in  the  House  of  Commons  the  night  be- 
fore, (a)  I  must  now  add  that  when,  on 
the  trial,  it  was  proposed  to  make  out  a 
defence  from  the  resolution  so  often  cited, 
that  resolution  was  unknown  to  me.  The 
project  of  the  Honourable  House  to  au- 
thorise the  unrestricted  sale  of  all  their 
printed  proceedings  at  so  much  a  sheet, 
throwing  off  such  a  discount  to  wholesale 
purchasers,  and  appropriate  the  money  to 
be  raised  to  specific  purposes,  was  what  I 

(a)  See  aboTe,  p.  785. 


I  never  bad  anticipated,  and  (I  own)  could 
hardly  believe.  1  thought  it  clear  that 
such  a  course  of  proceeding  could  only  be 
defended  by  asserting  for  one  House  of 
Parliament  that  sovereign  power  which  is 
lodged  in  the  three  estates ;  an  opinion 
confirmed  by  the  report  of  the  committee, 
by  the  Attorney  OmeraVs  argument,  and 
by  the  ooncurrenoe  of  my  learned  brethren. 

Some  degree  of  censure  was  insinuated 
on  my  immediate  declaration  of  an  opi- 
nion not  absolutely  necessary  for  dispos- 
ing of  the  cause,  and  which  was  saia  to 
have  encouraged  the  plaintiff  to  commence 
this  second  action,  (a)  I  may  be  allowed  to 
doubt  this  supposed  consequence ;  for  the 
second  action  was  broi]^ht  three  months 
I  later,  and  immediately  after  the  report  of 
I  the  committee  had  appeared.  Bu'haps, 
I  by  some  dexterous  dealing  with  the  points 
that  arose  at  Nisi  Prius,  it  might  have 
been  possible  to  avoid  this  painful  colli- 
sion, but  not  without  shrinking  from  my 
duty  to  those  parties  who,  whether  neces- 
sarily or  not,  brought  this  question  before 
me,  and  had  a  right  to  my  opinion  upon 
it,  not  without  a  poor  compromise  of  the 
sacred  principles  of  constitutional  freedom. 
Besides,  the  delay  would  have  implied  a 
doubt  where  none  was  entertained,  and 
would  have  been  but  a  short  postpone- 
ment of  the  evil  day ;  for  similar  questions 
roust  have  sprung  up  in  other  quarters, 
and  must  have  brought  under  examination 
the  large  rights  now  claimed. 

I  had  inoulged  a  hope  that  the  resolu- 
lution  might  have  undergone  revision, 
and  have  been  found  such  as  the  House 
of  Commons  would  not  wish  to  continue 
on  its  journals.  I  had  even  some  ground 
for  believing  that  distinguished  members 
of  the  committee  itself  entered  upon  the 
inquiry  with  opinions  corresponding  with 
my  own ;  and  I,  for  my  own  part,  am  at  a 
loss  to  discover,  in  their  printed  report, 
or  in  the  argument  I  have  heard,  any  good 
reason  for  their  conversion. 

I  cannot  lament  that  I  gave  utterance 
at  the  proper  season  to  sentiments  of 
which  I  deeply  felt  the  importance  as  well 
as  the  truth ;  nor  can  I  doubt  that  a  Aill 
consideration  of  the  whole  subject  will 
lead  to  beneficial  results.  One  thing  alone 
I  regret,  a  warmth  of  expression  in  as- 
serting what  law  and  justice  appeared  to 
me  to  require,  which  may  have  rendered 
it  more  difficult  for  the  late  House  of 
Commons  to  recede  from  any  claim  whidi 
it  had  advanced. 

I  am  of  opinion,  upon  the  whole  case, 
that  the  defonce  pleaded  is  no  €lefenod 
in  law,  and  that  our  judgment  must  be 
for  the  plaintiff  on  this  demurrer. 


(a)  See  Life  of  Lord  Campbell,  2,  98  (cd. 
1881,  by  the  Honble.  Mrs.  Hardcastie). 
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lilTTLEDALE,  J.:  The  first  quQfition  for 
our  confiideration  is,  whether  the  resolu- 
tion of  the  House  of  Commons,  that  thej 
have  the  power  to  do  an  act,  precludes 
the  Court  from  inquiring  into  the  existence 
of  the  power ;  and  whether  we  are  in  the 
situation  of  inquiring  into  this  question 
at  all ;  and  whether  we  are  not  estopped 
by  this  resolution  of  the  House  of  Gom- 
moDS,  who  have — 

"resolved,  declared,  and  adjudged,  that  the 
power  of  publishing  tach  of  its  report»,  votes, 
and  proceedings  as  it  shall  deem  necessary  or 
conducive  to  the  public  interests,  is  an  essen- 
tial incident  to  the  constitutiooal  functions  of 
Parliament,  more  especially  to  the  Commons' 
House  of  Parliament  as  the  represenTative  por- 
tion of  it," 

operates  (a)  so  as  to  estop  this  Court  from 
proceeding  to  investigate  the  subject  pre- 
sented to  the  Court  upon  this  demurrer. 

It  is  said  the  House  of  Commons  is  the 
sole  judge  of  its  own  privileges :  and  so  I 
admit  as  far  as  the  proceedings  in  the 
House  and  some  other  things  are  con- 
cerned ;  but  I  do  not  think  it  follows  that 
they  have  a  power  to  declare  what  their 
privileges  are,  so  as  to  preclude  inquiry 
whether  what  they  declare  are  part  of 
their  privileges.  The  Attorney  Oeneral 
admits  that  they  are  not  entitled  to  create 
new  privileges;  but  they  declare  this  to 
be  their  privilege.  But  how  are  we  to 
know  that  this  is  part  of  their  privileges, 
without  inquiring  into  it,  when  no  such 
privilege  was  ever  declared  before  ?  We 
must  therefore  be  enabled  to  determine 
whether  it  be  part  of  their  privileges  or  not. 

Suppose  the  House  of  Commons  had 
resolved  that  they  had  a  right  to  punish 
persons  for  an  infringement  on  the  pro- 
perty of  members,  as  was  declared  in  the 
case  of  Admiral  Griffin f(b)  and  also  in  other 
cases  where  claims  of  privilege  have  been 
set  up  which  are  now  abandoned  by  the 
Aitom&uGeneral,  could  it  be  contended  that, 
if  the  House  were  now  to  resolve  that 
those  privileges  belonged  to  them,  this 
Court  were  estopped  from  inquiring  into 
whether  thev  were  to  be  taken  as  part 
of  the  privileges?  Or  suppose  that  the 
House  were  to  go  much  beyond  what  was 
formerly  considered  as  privilege,  and  were 
to  assert  as  privileges  what,  at  the  same 
time,  I  must  admit,  this  House  of  Com- 
mons is  never  likely  to  assert,  is  this 
Court  to  be  shut  out  from  inquiry  into 
whether  they  have  the  privilege  or  not  P 

It  is  said  that  the  proceedings  in  courts 

(a)  **  Some  verbal  inaccuracies,  which  will  be 
found  in  the  report  of  this  judgment,  occur  in 
the  copy  from  which  it  was  delivered.  The  few 
corrections  requisite  (which  the  reporters  have 
not  thought  it  proper  to  make)  will  be  obvious." 
— (Note  by  reporters  in  9  A.  &  E.  161.) 

(6)  Com.  Joum.  26,  489,  589,  545,  550. 


which  have  a  peculiar  jurisdiction  of  their 
own,  and  where  the  mode  of  proceeding  is 
different  from  ours,  cannot  be  inquired 
into  in  the  oommon  law  courts ;  as  in  the 
case  of  judgments,  and  matters  only  cog- 
nisable m  the  ecclesiastical  courts,  and  in 
the  admiralty  courts,  and  that  therefore, 
as  the  House  of  Commons  is  exclusively 
the  judge  of  its  own  privileges,  we  cannot 
inquire  into  it.  But  the  cases  are  not 
similar ;  the  ecclesiastical  courts  and  the 
oourts  of  ackuiralty  give  judgment  or 
decide  matters  upon  adverse  chvims  of 
parties  litigated  in  the  courts.  But  this 
proceeding  in  the  House  of  Commons 
does  not  arise  on  adverse  claims ;  there 
are  no  proceedings  in  the  Court ;  there  is 
no  judge  to  decide  between  the  litigant 
parties ;  but  it  is  the  House  of  Commons 
who  are  the  only  parties  making  a  decla- 
ration of  what  they  say  belongs  to  them. 

If  the  House  of  Commons  wore  to  make 
an  adjudication  upon  the  discussiun  of  a 
claim  of  litigant  parties  on  a  subject 
within  their  jurisdiction,  this  Court  would 
be  bound  by  it.  If  the  House  of  Commons 
have  the  right  to  resolve  what  their  privi- 
leges are,  so  ns  to  estop  the  courts  of 
common  law  from  inquiring  further  into 
the  subject,  and  in  a  case  like  the  present 
to  give  judgment  without  more  for  the 
defendants,  the  House  of  Lords  have  the 
same  power  ;  and  I  will  suppose  that^  the 
House  of  Lords  having  the  same  inquiry 
to  make  as  to  the  state  of  prisons,  under 
,  an  Act  of  Parliament,  and  the  very  same 
I  reports  and  proceedings  had  been  made  to 
their  House  as  have  been  made  to  the 
House  of  Commons,  and  that  the  House  of 
Lords  had  resolved  that  copies  of  the 
papers  should  be  printed  for  the  use  of  the 
Members  of  the  House  of  Lords,  aud  had 
declared  that  no  other  copies  should  be 
printed :  and  supposing  that,  upon  the 
judgment  now  proposed  by  the  Attorney 
General  to  be  given  for  the  defendants  on 
the  ground  before  mentioned,  and  that 
the  record  came  by  writ  of  error  before 
the  House  of  Lords,  would  that  House 
consider  themselves  estopped  from  in- 
quiring into  the  matter  by  the  resolution 
of  the  House  of  Commons?  I  will  not 
pretend  to  say  what  they  would  do ;  but  I 
cannot  bring  my  mind  to  any  other  con- 
clusion, as  to  this  part  of  the  case,  than 
that  this  Court  is  not  necessarily  bounds 
by  the  mere  assertion  of  the  resolution  of 
the  privilege  having  been  declared  by  the 
House  of  Commons,  to  gplve  judgment  for 
the  defendants  without  iurther  inquiry. 
I  I  would  here  make  some  remarks  as 
I  to  the  mode  in  which  the  plea  states  the 
,  resolution  of  the  House  of  uommons  as  to 
the  privilege : — 

''And   the  defendants  further  say,  that  the 
said  Commons  House  of  Parliament  heretofore 
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House  in  Angast  1835,  that  the  papers 
which  should  be  ordered  to  be  printed 
should  be  sold,  and  the  price  was  directed 
to  be  as  low  as  possible.  The  ptiblication 
on  which  the  action  is  founded  was  ordered 
to  be  printed,  and  was  published  bj  the 
defendants,  who  were  the  printers  ap- 
pointed by  the  House  of  Gommous  to  print 
their  papers ;  and  it  is  upon  these  orders, 
and  upon  the  resolution,  that  the  defence 
is  founded.  Though  the  fact  of  any  reso- 
lution  for  printinff  and  distributing  papers 
is  not  shown  to  have  taken  place  at  an 
earlier  period  than  1641,  yet,  from  the 
difficulty  there  may  be  in  now  finding 
records  and  documents  of  an  earlier  date, 
I  cannot  say  but  that  they  were  printed 
before  that  time ;  the  rotes  were  the  first 
things  ordered  to  be  printed  ;  but,  though 
the  reports  and  miscellaneous  parlia- 
mentary papers  do  not  appear  to  have 
been  printea  till  a  later  period,  yet,  for 
the  purposes  of  this  argnment,  I  think 
they  may  be  all  classed  together ;  and  I 
think,  also,  that  the  resolution  that  they 
might  be  sold  makes  no  difference  in  prin- 
ciple, for,  though  the  sale  would  cause  a 
greater  circulation,  it  is  the  distributing 
them  to  the  oountr^  at  large,  whether  by 
sale  or  gift,  that  raises  the  question.  The 
fact  of  the  piindng  and  distributing  par- 
liamentary papers,  even  had  it  existed 
long  before  the  Concjuest  (when  I  say 
**  printing,"  of  course  it  is  not  appropriate 
langaage  to  the  times  before  the  introduc- 
tion of  printing),  would,  of  itself,  prove 
nothing  as  to  privilege.  Parliament  does 
not  require  any  privilege  to  publish  its 
own  papers;  any  man  may  publish  his 
own  papers ;  but  the  only  tning  that  can 
be  called  privilege  is  a  right  to  publish 
defamatorv  papers,  amongst  the  general 
mass  which  are  to  be  distributed.  As  a 
pure  abstract  universal  statement  of  privi- 
lege, I  think  it  cannot  be  supported ;  it 
can  only  be  so  under  some  qualifications. 
These  qualifications  must  necessarily  be 
inquired  into. 

The  first  case  that  occurs,  as  to  the 
publishing  parliamentary  papers  of  a  defa- 
matory nature,  was  that  of  Ldkev,  King, {a) 
where  certain  parliamentary  papers  had 
been  printed  which  aspersed  the  character 
of  Sir  Edward  Lake,  who  was  vicar-gene- 
ral and  principal  official  of  the  Bishop  of 
Lincoln.  The  defendant  pleaded  that  he 
printed  the  papers  in  question  for  the  use 
of  the  members  of  the  House  of  Commons ; 
and,  on  a  demurrer  to  the  plea,  the  Court 
held  the  plea  good,  because  it  was  the 
order  and  course  of  proceeding  in  Parlia- 
ment to  print  and  deliver  copies,  Ac, 
whereof  they  ought  to  take  judicial  notice. 


(a)  1  Saand.  120,  ISIa. 


I  This  decision  was  quite  correct,  as  it  w«t 
a  privileged  publication. 

The  next  case  that  occurs  as  a  case  of 
litigation  is  Bex  v.  WilUanu,  which  is  re- 
ported in  2  Shower,  471,  and  much  moie 
fully  in  the  thirteenth  volume  of  the 
octavo  edition  of  the  State  Trials,  pagn 
1369.  It  was  an  information  against  Sir 
WiUiatn  Williams,  who  was  Speaker  of 
the  House  of  Commons,  for  printing  and 

Sublishing  a  paper  called  Dan^fidSt 
Tarralive.  He  pleaded  to  the  jurisdiction 
of  the  Court,  that,  this  paper  being  signed 
by  him  as  Speaker  by  vie  order  of  the 
House  of  Commons,  the  Court  of  King's 
Bench  had  no  jurisdiction  over  the  matter. 
On  a  demurrer  to  this  plea,  it  was  over- 
ruled ;  and  he  afterwards  pleaded  nearly 
the  same  facts  as  a  plea  in  bar.  This  plea 
in  bar  appears  afterwards  to  have  been 
withdrawn,  and  he  was  fined  a  very  con- 
siderable sum  of  money.  It  was  after- 
wards considered,  when  a  change  took 
place  in  the  Government,  a  very  harsh 
proceeding  against  the  Speaker,  and  as 
being  very  much  influenced  by  the  politics 
of  the  times  ;  and  a  Bill  was  brought  into 
Parliament  to  reverse  the  judgment  ob- 
tained ;  but  for  some  reason  the  Bill  was 
never  finally  passed,  and  the  judgment 
remained  as  it  was. 

There  is  no  doubt  but  the  proceedings 
against  Sir  WUliatn  Williams  were  very 
harsh  and  improper;  but  I  am  by  no 
means  prepared  to  say  that,  as  the  original 
plea  was  pleaded  to  the  jurisdiction  of 
the  Court  of  King's  Bench,  and  was  not 
pleaded  in  bar,  the  judgment  of  the  Court 
was  wrong.  But,  as  to  what  one  may 
consider  the  merits  of  the  case  with  re- 
gard to  Sir  WiUiam  WiUiams,  if  he  had 
either  pleaded  not  guilty,  or  a  special  plea 
in  bar,  which  he  had  prosecuted  to  trial,  I 
am  not  prepared  to  say  but  that  he  ought 
to  have  oeen  acquitted,  because  the  act  of 
signing  the  order  for  printing  the  paper 
was  done  in  the  House  of  Commons  by 
the  order  and  authority  of  the  House,  and 
was,  therefore,  a  proceeding  in  the  House, 
and,  as  such,  was  a  case  of  privilege  which 
exempted  him  from  both  a  criminal  pro- 
secution and  an  action. 

I  will  now  advert  to  the  case  of  Beas  v. 
Lord  Abingdon,{a)  That  was  an  informa- 
tion against  Lord  Abingdon  for  a  libel  con- 
tained in  a  paragraph  in  the  public  news- 
papers, stated  to  be  part  of  a  speech  de- 
livered in  the  House  of  Lords.  Lord 
Abingdon  urged  that,  as  the  law  and 
custom  of  Parliament  allowed  a  member 
to  state  in  the  House  any  facts  or  matters, 
however  they  might  reflect  on  an  indi- 
vidual, or  charge  him  with  any  crimes  or 


(a)  1  Esp.  N.P.C.  226. 
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offenoea  whatsoerer,  and  such  was  dis- 
Buniflbable  by  the  law  of  Parliament,  he 
irom  thenoe  contended  that  he  had  a  right 
to  print  what  he  had  a  right  to  deliver, 
withont  pnnislunent  or  animadTereion. 
Lord  Kenyan  said : — 

*<  As  to  the  words  in  qnestion,  bad  thej  been 
qK>ken  in  the  Houie  of  Lords,  lind  confined  to 
it«  walls,  that  Court  would  have  no  jurisdiction 
to  call  his  Lordship  before  them,  to  answer  for 
them  as  an  offence;  but  that  in  the  present 
case,  the  offence  was  the  publication  under  his 
authority  and  sanction,  and  at  his  expense." 

I  will  next  mention  the  case  of  Bex 
T.  Wrighi,{a)  which  is  considered  as  an 
anthorit^  for  the  defendant-s.  It  was  an 
application  hj  Mr.  Home  Toohe  for  leave 
to  file  a  criminal  information  against  the 
defendant  for  publishing  a  paragraph  in 
the  report  of  a  committee  of  the  House  of 
Commons,  imputing  treasonable  conduct 
to  Mr.  Tooke,  The  rule  was  refined,  and 
Lord  Kenyon  says : — 

''It  is  impossible  for  us  to  admit  that  the 
proceeding  of  either  of  the  Houses  of  Parlia- 
ment is  a  libel;  and  yet  that  is  to  be  taken  as 
the  foundation  of  this  application.*' 

He  afterwards  adds,  that— 

"this  is  a  proceeding  by  one  branch  of  the 
Legislature,  and  themore  we  cannot  inquire 
into  it." 

But  Lord  Kenyan  does  not  admit  the 
orders  of  the  fiouse  of  Commons  to 
be  conclusive  on  all  occasions,  for  he 
says: — 

**  I  do  not  say  that  cases  may  not  be  put  in 
whieh  we  would  not  inquire  whether  or  not  the 
HoQse  of  Commons  were  justified  in  any  par- 
ticular measare." 

ICr.  Justice  Lawrence  assimilated  the 
case  to  a  publication  of  what  took  place 
in  a  court  of  justiGe.(&)    He  says : — 

'"This  case  has  been  chiefly  argued  on  two 
ffTOunds  :  First,  it  is  said  that  the  report  of  the 
House  of  Commons  is  itself  unjustifiable,  in- 
asmuch as  it  imputes  a  crime  to  the  prosecutor, 
and  deprives  lum  of  his  privileges.  It  is  said 
that  this  report  charges  him  with  being  guilty 
of  high  treason,  notwithstanding  a  verdict  of 
the  jury  had  ascertained  his  innocence ;  but  that 
is  not  the  fair  import  of  the  paragraph.  It  is 
possible  that  a  man  may  have  views  hostile  to 
the  Government  and  constitution  of  the  king- 
dom without  being  guilty  of  high  treason,  espe- 
eially  of  the  particular  treason  imputed  to  the 
persons  there  mentioned.  It  does  not,  there- 
Ibre,  follow  that  this  report  charges  those  per- 
sons with  the  same  crime  of  which  they  had 


(a)  S  T.B.  293. 

(6)  See  WasoH  y.  Walter,  L.K.  4  Q.B.  73 ; 
S.C.  88  L.J.  Q.B.  84  ;  19  L.T.  N.S.  409;  17 
W.B.  169;  8B.  &S.  671. 
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been  before  acquitted;  but  the  chief  ground 
taken  by  the  prosecutor's  counsel  is,  that  Uiough 
the  report  of  the  Hou^  of  Commons  cannot 
itself  be  considered  as  a  libel,  the  defendant, 
not  acting  under  the  authority  of  the  House, 
may  be  indicted  for  publishing  it  with  a  view  to 
general  circulation.  It  has  been  said,  that  the 
publication  of  the  proceedings  of  courts  of  Jus- 
tice, when  refiecting  on  the  character  of  an 
individual,  is  a  libel ;  to  support  which  position 
the  ease  of  WaterfiM  v.  The  BUhop  of  Chi- 
chester (a)  has  been  cited," 

upon  which  he  makes  some  observations^ 
Then  he  goes  on  to  state  : — 

"The  proceedings  of  courts  of  Justice  are 
daily  published,  some  of  which  highly  reflect  on 
individuals ;  but  I  do  not  know  that  an  infor- 
mation was  ever  granted  against  the  publishers 
of  them.  Many  of  these  proceedings  contam 
no  point  of  law,  and  are  not  published  under 
the  authority  or  the  sanction  of  the  courts,  but 
they  are  printed  for  the  information  of  the  pub- 
lic. Not  many  years  ago  an  action  was  brought 
in  the  Court  of  Common  Pleas  by  Mr.  Currie 
against  Walter,{b)  proprietor  of  *The  Times,' 
for  publishing  a  libel  in  the  paper  of  *The 
Times,'  which  supposed  libel  consisted  in  merely 
stating  a  speech  made  by  a  counsel  in  this 
Court,  on  a  motion  for  leave  to  file  a  criminal 
information  against  Mr.  Currie.  Lord  Chief 
Justice  Eyre,  who  tried  the  cause,  ruled  that 
this  was  not  a  libel,  nor  the  subject  of  an  action, 
it  being  a  true  account  of  what  had  passed  in 
this  Court ;  and  in  this  opinion  the  Court  of 
Common  Pleas  afterwards,  on  a  motion  for  a 
new  trial,  all  concurred,  though  some  of  the 
judges  doubted  whether  or  not  the  defendant 
could  avail  himself  of  thai  defence  on  the  general 
issue." 

He  then  adds  :— 

'*  Though  the  publication  of  such  proceedings 
may  be  to  the  disadvantage  of  the  particular 
indiyidual  concerned,  yet  it  is  of  vast  import- 
ance to  the  public  that  the  proceedings  of  courts 
of  justice  should  be  universally  known.  The 
general  advantage  to  the  country  in  having 
these  proceedings  made  public  more  than 
counterbalances  the  inconveniences  to  the  pri-* 
vate  persons  whose  conduct  may  be  the  subjeot 
of  such  proceedings.  The  same  reasons  also 
apply  to  the  proceedings  in  Parliament ;  it  is  of 
advantage  to  the  public,  and  even  to  the  legis- 
lative bodies,  that  true  accounts  of  their  pro- 
ceedings should  be  generally  circulated,  and 
they  would  be  deprived  of  that  advantage  if  no 
person  could  publish  their  proceedings  without 
being  punished  as  a  libeller.'' 

Thouffh,  therefore,  the  defendant  was 
not  authorised  by  the  Honse  of  Commons 
to  publish  the  report  in  question,  yet,  as 
he  only  published  a  true  copy  of  it,  Mr. 
Justice  Lawrence  stated  that  he  was  of 
opinion  the  rule  ought  to  be  discharged. 

(a)  2  Mod.  118  ;  S.C.  1  Freem.  288. 
(6)  Curry  v.  Walter,  1  B.  &  P.  525. 
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It  is  to  be  observed  that  the  sta-ict  expres- 
sion of  Lord  Kenywh  cannot  be  doubted 
for  a  moment ;  for  he  only  says  that  it  is 
impossible  to  admit  that  the  proceeding 
of  either  Honse  of  Parliament  is  a  libel, 
of  which  there  is  no  donbt,  for  the  pro- 
ceeding itself  certainly  is  not  a  libel. 
And,  with  regard  to  Mr.  Justice  Law- 
rence^ 9  opinion  as  to  the  publication  of 
the  proceedings  in  a  court  of  justice,  the 
generality  of  his  expressioDS  is  commented 
on  by  other  judges  in  subsequent  cases, 
and  does  appear  to  admit  of  some  qualifi- 
cation. 

Then  it  is  contended  upon  this  case 
that,  if  the  judges  thought  the  publica* 
tion  was  privileged,  though  unauthorised 
by  the  House  of  Commons,  d  fortiori  it 
would  be  so  if  it  was  so  authorised.  The 
case  as  far  as  it  goes  is  certainly  Id  favour 
of  the  defendants. 

After  that  comes  the  case  of  The  King 
▼.  Creevey.(a)  There  the  defendant  pub- 
lished a  speech  which  he  had  made  in 
Parliament,  reflecting  od  the  character  of 
an  individual.    Lord  EUenhorough  says : — 

**  How  can  this  be  coDsidered  as  a  proceeding 
of  the  CommoDS*  House  of  Farliament?  A 
member  of  that  Hoose  has  spoken  what  he 
thought  material,  and  what  he  was  at  liberty 
to  speak  in  his  character  as  a  member  of  that 
House.  So  far  he  was  privileged ;  but  he  has 
not  stopped  there ;  •  but,  unauthorised  by  the 
House,  has  chosen  to  publish  an  account  of 
that  speech,  in  what  he  has  pleased  to  call  a 
more  corrected  form ;  and  in  that  publication 
has  throivn  out  reflections  injurious  to  the 
character  of  an  individual.'* 

The  defendant  was  convicted,  and,  upon 
an  application  to  the  Court  for  a  new  trial, 
Lora  Ellenboi'ottgh  says : — 

*'  If  any  doubt  belonged  to  this  question  I 
should  be  most  anxious  to  grant  a  rule  to 
■how  cause,  in  order  to  have  the  grounds  of 
doubt  more  f  uUy  discussed  and  settled.  But  as 
I  cannot  6nd  anything  on  which  to  found  even 
a  colour  for  argument  except  what  arises  from 
an  extravagant  construction  put  on  a -particular 
expression  of  Lord  Kenjon  in  the  case  of  The 
King  v,  Wright,(b)  it  would  be  to  excite  doubts, 
and  not  to  settle  them,  if  we  were  to  grant  the 
rule.  What  Lord  Kenyon  there  said  was  this  : 
— ^*That  it  was  impossible  to  admit  that  the 
procee^ng  of  either  of  the  Houses  of  Parliament 
was  a  libel ;  and  yet  that  was  to  be  taken  as  the 
foundation  of  the  application  made  in  that  case.' 
I  will  not  here  wait  to  consider  whether  that 
could  be  strictly  called  a  proceeding  in  Parlia- 
ment. What  was  printed  for  the  use  of  the 
members  was  certainly  a  privileged  publication ; 
but  I  am  not  prepared  to  say  that  to  circulate  a 
copy  of  that  which  was  published  for  the  use  of 
the  members,  if  it  contained  matter  of  an  injuri- 
ous tendency  to  the  character  of  an  individual, 

(a)  1  M.  &  S.  273. 
(6)  8  T.B.  898. 


was  legitimate  and  eoold  not   be  made  the 
ground  of  prosecution.    I  should  hesitate  to 
pronounce  it  a  proceeding  in  Parliament  in  the 
terms  given  to  some  of  the  judges  in  that  case. 
But  it  is  not  necesnary  to  say  whether  that  be 
so  or  not;  because  this  does  not  range  itsdf 
within  the  principle  of  that  case.    How  can  this 
be  considered  as  a  proceeding  of  the  Commons' 
Honse  of  Parliament?      A    member  of  that 
House  has  spoken  what  he  thought  ^material, 
and  what  he  was  at  liberty  to  speak  in  his 
character  as  a  member  of  that  House.    So  far 
he  was  privileged ;  but  he  has  not  stopped  there, 
but  unaothorixed  by  the  House,  has  chosen  to 
publish  an  account  of  that  speech  in  what  he 
has  pleased  to  call  a  more  corrected  form ;  and 
in  that  publication  has  thrown  out  reflections 
injurious  to  the  character  ofanindividnal.    The 
only  question  is,  whether  the  occasion  of  that 
publication  rebuts  the  inference  of  malice  arising 
from  the  matter  of  it.      Has  he  a  right   to 
reiterate  these  reflections  to  the  public ;  and  to 
address  them  as  an  oratio  cid  populum  in  order 
to  explain  his    conduct   to  his  constituents? 
1  here  is  no  case  in  practice,  nor  I  brieve  any 
proposition  laid  down  by  the  best  text  writers 
upon  the  subject,  that  tends  to  such  a  conclusioiL 
The  case  of  Bex  v.  Wright  {a)  indeed  deter- 
mined that  a  proceeding  in  Parliament  could 
not  be  deemed  libellous  ;  but  that  does  not  war- 
rant a  publicati<m  of  it  in  every  newspi^er,  as 
was  held  in  Kex  v.  Lord  Abingd<m,(J>)    As  to 
Curry  v.  WaUer,(e)  it  is  not  necessary  for  the 
present  purpose  to  discuss  that  case ;  whenever 
It  becomes   necessanr,  I    shall  say    that  the 
doctrine  there  laid  down  must  be  understood 
with  very  great  limitations;   and  shall  never 
fully  assent  to  the  unqualified  terms  attributed 
in  the  report  of  that  case  to  Eyre,  C  J^."    **  In 
Lake  V.  King  (d)  the  judgment  of  Lord  Hale 
and  of  the  other  judgM  was  founded  upon  this 
point,  vis.,  that  it  was  the  order  and  course  of 
proceedings  in  Parliament  to  print  and  deliver 
copies,  of  which  the  Court  ought  to  take  judicial 
notice.    In  order,  therefore,  to  bring  this  case 
within  the  rule  in  Lake  v.  King,(d)  we  ou^t  to 
find  that  it  is  the  order  and  course  of  proceedings 
in  Parliament  that  members  should  print  their 
own  speeches;  and  that  this  Court  will  take 
judicial  notice  of  such  a  course  of  prooeedinff. 
The  very  statement  of  the  proposition  shows  it 
to  be  untenable.    It  is  therefore  neither  within 
Lake  V.  King(d)  nor  Kex  v.  Wright,(^a)  giving 
to  that  case  its  fullest  effect ;  and  even  if  it  were, 
perhaps  the  Court  would  lay  down  the  doctrine 
with  somewhat  more  limitation  than  is  to  be 
found  in  that  case." 

Mr.  Justice  Bayley  says  :— 

**  If  the  case  admitted  of  any  doubt  I  should 
be  desirous  of  granting  a  rule.  But  the  case  is 
without  difficulty.  A  member  of  Parliament 
has  undoubtedly  the  privilege  for  the  purpose 
of  producing  parliamentary  effect  to  speak  in 
Parliament  boldly  and  clearly  what  he  thinks 

(a)  8  T.B.  293. 
(6)  1  Eep.  N.P.C.  826. 
(c)  1  B.  &  P.  525. 
(<0  1  Saund.  120,  ISlo. 
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condaeiye  to  tliat  end.  He  may  eyeo  for  that 
porpoM,  if  he  thinks  it  right,  cast  imputations 
m  Parliament  against  the  charaeter  of  any  in- 
dmdnal;  and  still  he  will  be  protected.  Bat 
If  he  is  to  be  at  liberty  to  eircnlate  those  impata- 
tions  elsewhere,  the  eyil  would  be  Tery  extensiye. 
No  member,  therefore,  is  at  liberty  to  do  so. 
In  Lake  ▼.  King{d)  sach  whs  the  impression  of 
the  hiwyers  of  that  da^.  There  the  defendant 
^id  not  JQstiiythe  prmting  and  deliTeringthe 
petition  to  diyers  subjects,  &c.,  generally,  but  to 
diyen  subjects  being  members  of  the  committee 
appointed  by  the  Ck>mmons ;  and  such  publication 
was  held  justifiable,  because  it  was  according  to 
the^  order  of  proceeding  of  Parliament  and 
their  committees.  But  it  is  not  contended  to- 
day that  it  is  according  to  the  course  and  order 
of  Fftrliament  for  members  to  communicate 
iheir  speeches  to  the  printers  of  newspapers,  in 
order  to  giTC  them  to  the  world  in  a  more  cor- 
rected form.  If  any  misrepresentation  respect- 
ing them  should  go  forth,  there  is  a  course 
perfectly  familiar  to  all  members,  by  which  such 
misrepresentations  may  be  set  right,  yix.,  by 
complaining  to  the  House  of  the  misrepresenta- 
tion, and  hayiuff  the  author  of  it  at  the  bar  to 
answer  to  such  complaint;  therefore  it  is  not 
necessary  for  the  purpose  of  correcting  the  mis- 
xepiesentation  that  a  member  should  be  the 
publisher  of  his  own  speech.  It  has  been  argued 
4hat  the  proceedings  of  courts  of  justice  are 
open  to  publication.  Against  that  as  an  un- 
qualified proposition  I  enter  my  protest.  Sup- 
pose an  mdictment  for  blasphemy,  or  a  trial 
where  indecent  eridence  was  necessarily  intro- 
flneed,  would  everyone  be  at  liberty  to  poison 
the  minds  of  the  public  by  circiUating  that 
which,  for  the  purposes  of  justice,  the  court  is 
lioand  to  hear  ?(6)  I  should  thinkjnot ;  and  it  is 
not  true,  therdfore,  that  in  all  instances  the 
proceedings  of  a  court  of  justice  may  be  pub- 

Hr.  Justice  Le  Blanc  says : — 

**  As  to  the  right  of  a  member  of  Parliament 
to  speak  in  Parliament  what  is  defamatory  to 
the  character  of  another,  that  sitting  in  a  court 
of  justice  we  were  not  at  liberty  to  inquire  into 
that;  because  every  member  had  privile^  of 
speech  in  Parliament;  but  when  he  published 
lua  speech  to  the  world,  it  then  became  the 
subject  of  common  law  jurisdiction;  and  the 
eircumstance  of  its  being  accurate,  or  intended 
to  correct  a  misrepresentation,  would  not  the 
less  make  him  amenable  to  the  common  law  in 
jneepect  of  the  publication.'' 

Kow  these  remarks  in  Bw  y.  Cr^wey  (c) 
'very  mftteriallj  neutralize  the  opinions  of 
Iiord  Kenyan  and  Mr.  Justice  Lawrence  in 
Max  T.  Wr%ghi{d) ;  but  after  all  none  of  the 
cases,  Bex  v.  Lord  Abingdonf{e)  Bex  ▼. 
Wr%ghty(d)  and^^  y.  Creevey,(c)  were  pub- 
lications under  the  orders  of  the  House, 
and  do  not  affect  the  question  of  privilege. 


id)  1  Saund.  120, 131a. 

<6)  Steele  v.  Brannauy  L.It.  7  C.V.  361. 

ie)  1M.&  8.273. 

(d)  8  T.B.  293. 

(e)  1  Esp.  K.P.G.  226. 


and  therefore  I  only  consider  them  as 
declaring  the  opinion  of  judges  on  pub- 
lications to  the  public  at  large  of  what  has 
occurred  in  Parliament. 

I  would  also  take  this  opportunity  of 
referring  to  the  argument  raised  as  to  the 
publication  of  trials  in  courts  of  law,  and 
which,  it  has  often  been  stated,  is  justifi- 
able though  they  may  contain  matter 
defamatory  to  the  character  of  individuals. 
I  am  by  no  means  prepared  to  say  that,  as 
a  general  proposition,  they  may  be  justified. 
Besides  the  opinions  of  Lord  iJUenborottgh, 
Mr.  Justice  Bayley,  and  Mr.  Justice  Le 
Blanc,  as  before  expressed,  I  may  refer  to 
the  case  of  Stilee  v.  Nohe8,{a)  and  Bex  y. 
Mary  Carlile,{h)  Lewie  v.  Walter, {c)  and 
Flint  V.  Pike,{d)  that  it  must  not  be  under- 
stood that  on  all  occasions  the  publication 
of  trials  which  contain  matter  aefamatorj 
of  the  character  of  individuals  can  be 
justified.(A) 

It  is  said  that  it  is  proper  that  the 
members  of  the  House  should  have  the 
right  to  send  copies  of  all  the  parliamen- 
tary papers  to  their  constituents,  to  justify 
themselves  iu  case  their  constituents 
should  find  any  fault  with  their  conduct 
in  Parliament.  If  the  member  whose 
conduct  is  blamed  by  his  constituents 
wishes  to  vindicate  his  conduct,  he  may 
send  what  parliamentary  papers  he  pleases, 
provided  they  do  not  contain  any  crimina- 
tory matter  of  individuals ;  but  I  think  it 
can  never  be  considered  as  justifiable  to 
publish  defamatory  matter  of  other  per- 
sons to  justify  his  own  conduct  in  Parlia- 
ment. 

,  As  to  the  general  information  to  be 
given  to  the  public  of  all  that  is  going  on 
in  Parliament^  I  cannot  conceive  upon 
what  ground  that  can  be  necessary.  I  do 
not  consider  as  a  matter  of  right  that  the 
public  shoold  know  all  that  is  going  on  in 
Parliament.  But,  as  to  the  right  of  com- 
municating  the  proceedings  in  Parliament 
to  the  public,  if  it  be  meant  to  communi- 
cate any  papers  which  contain  matters 
defamatory  as  they  think  proper,  that  is  a 
matter  which,  in  my  judgment,  can  only 
be  done  by  an  Act  of  the  Legislature. 


(a)  7  East,  493;  S.C.  sub.  nom.  Carr  v. 
Jones,  3  J.  P.  Smith,  49],  503. 

(6)  3  B.  &  Aid.  167. 

(c)  4  B.  &  Aid.  605. 

(rf)  4  B.  &  C.  473  ;  S.C.  6  D.  &  B.  528. 

(c)  See  51  &  52  Vict.  c.  64;  Williams  v. 
Smith,  22  Q.B.D.  134 ;  Maedouffoll  v.  Knight, 
14  App.  Cas.  194;  Dauis  v.  Shepstone,  11 
App.  Cas.  187  ;  Hayward  v.  Hayward,  34  Cb. 
D.  198;  Munster  v.  Lamb,  11  Q.B.D.  588  s 
UsiU  V.  HaUs,^  C.P.D.  319  ;  Steoens  v.  Sampi 
eon,  5  Ex.  D.  53 ;  Rycdls  v.  Leader,  LR.  1  Ex. 
296  ;  MiUssich  v.  Lloyds,  46  L.J.  C.P.  404  ; 
Hoare  v.  Silverlock,  9  CB.  20 ;  Lewis  v.  Levu. 
E.B.  &  B.  537.  ^' 
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And  I  do  not  think  that  the  communi- 
cating defamatory  papers  to  the  pnblic 
can  be  justified  as  a  matter  of  necessity, 
or  as  reasonable  to  be  done,  (a) 

An  argument  has  been  adduced  in 
favour  of  the  right  to  publish  the  pro- 
ceedings in  Parliament  from  the  Act  of 
42  Geo.  8.  c.  63,  allowing  the  rotes  and 
proceedings  in  Parliament  to  be  sent  free 
of  postage.  It  may  be  thought  very  right 
to  allow  those  papers  to  be  sent  f^ee  of 
postage  on  general  principles :  but  no 
argument  can  be  adduced  from  that,  that 
the  Act  meant  to  sanction  the  publication 
of  such  papers  as  are  defamaioiy. 

Then  it  is  said,  the  plaintiff  is  defamed 
by  these  papers  being  delivered  to  the 
members,  and  therefore  it  is  of  little  con* 
sequence  whether  the  number  of  defama- 
tory papers  are  extended.  But  thousands 
of  copies  may  be  distributed  under  the 
order  of  the  House;  and  upon  no  prin- 
ciple of  law  can  it  be  contended  that,  be- 
cause a  man  may  be  lawfully  criminated 
amongst  one  class  of  Her  Siajesty's  sub- 
jects, that  he  may  be  so  amongst  all. 

Then  it  is  said  that,  though  the  defaming 
a  man's  character  be  an  evil,  yet  it  is  an 
evil  of  small  magnitude  compared  with 
the  advantages  that  may  result  from  the 
publication  of  defamatory  papers.  But 
it  does  not  appear  to  me  that,  as  a  general 
proposition,  benefit  is  to  be  expected  to 
result  from  the  publication  of  defamatory 
papers.  The  advantages  are  altogether 
undefined  and  uncertain,  and  cannot,  as  a 
matter  of  law,  be  get  off  against  the  posi- 
tive injury  arising  to  a  man  from  his 
character  being  defamed.  But,  if  such  a 
principle  of  law  could  be  admitted,  it 
would  be  necessary  to  show  what  was  the 
advantage  to  be  derived  from  such  a 
publication. 

It  is  said  that  there  is  no  instance  of 
any  action  having  over  been  brought 
against  any  person  for  publishing  parlia- 
mentary papers,  the  publication  of  which 
was  sanctioned  by  the  resolution  of  either 
House  of  Parliament,  and  that  is  a  very 
strong  reason  why  the  action  is  not  main- 
tainable. That  IS  sometimes  given  as  a 
reason  why  an  action  cannot  be  main- 
tained; but  all  such  cases  depend  upon 
their  own  particular  circumstances ;  wnen 
such  cases  arise,  the  principles  of  law  are 
examined,  and,  if  they  apply,  the  courts 
decide  an  action  to  he  maintainable, 
though  none  such  has  ever  been  brought 
before;  but  here,  the  action  taken  by 
itself  is  confessedly  maintainable,  and  the 

auestipn  is  about  the  justification.    Now 
ie  same  identical  justification  was  never 
pleaded  before  that  I  know  of;  and  the 

(a)  See  per  Cockburn,  C.J.,  in  Wason  v. 
Walter,  L,R.  4  Q.B.  on  p.  91. 


question  therefore  is,  not  whether  the 
action  itself  is  maintainable,  but  whether 
there  can  be  any  objection  to  it,  because 
the  defence  has  never  been  set  up.  If  the 
defence  has  never  been  pleaded  before, 
and  never  brought  into  discussion  on  any 
other  oooaaion  except  as  far  as  I  have 
before  m^itioned,  then  there  is  no  more 
reascm  to  say  that  it  is  good,  or  thai  it  is 
bad,  till  it  has  been  inveatigated. 

But  it  is  said,  that  the  practice  of  pub* 
lishing  parliamentary  pusers  never  has 
been  disputed,  and  that  there  has  been  a 
complete  acquiescence  in  it  amongst  all 
classes  of  persons,  and  that  there  have 
been  a  great  many  occasions  where  dis- 
cussions have  arisen  in  which  circum- 
stances relating  to  individuals  have  been 
laid  before  Parliament,  and  that  copies  of 
those  proceedings  have  been  distributed 
through  the  country ;  as,  for  instance,  in 
the  investigation  of  the  South  Sea  scheme^ 
the  slave  trade,  the  Municipal  Corporation 
Act,  and  many  others;  and  yet  Bobody 
has  ever  come  forward  to  institute  any 
proceedings  upon  them.  Agunst  those 
who  furnished  any  oriminatoiy  matter  to 
be  laid  before  the  House,  or  against  any- 
one who  published  them  for  the  use  of  the 
members,  no  proceeding  can  be  instituted. 
But,  as  to  those  who  £stributed  them  to 
the  public,  it  may  be  remarked  that  per- 
sons whose  conduct  and  character  might 
be  impugned  where  abuses  existed  might 
feel  that  they  deserved  the  impatation* 
and  that  the  charges  against  them  were 
true,  and  therefore  their  taking  any  pro- 
ceedings would  only  be  to  make  the  matter 
worse:  and,  as  to  those  who  are  nnoon- 
scions  of  deaerving  the  charges,  they 
might  think  that  it  would  not  be  advisable 
to  enter  into  a  contest  with  the;  House  of 
Commons. 

It  is  said  to  allow  this  to  be  decided 
contrary  to  the  Bill  of  Bights.  The  Bill 
of  Rights  (a)  declares  that  the  freedom  of 
speech  and  debates  on  proceedings  in 
Parliament  ought  not  to  be  impeached  or 

fuestioned  in  any  court  or  pkoe  oat  of 
Wliament.  This  does  not,  in  my  opinion* 
in  the  smallest  deeree  inftinge  npon  the 
Bill  of  Bights.  I  tnink  this  is  not  snoh  a 
proceeding  in  Parliament  as  the  Bill  of 
Bights  refers  to ;  it  is  something  out  of 
Parliament  The  privileges  of  Parliament 
appear  to  me  to  be  confined  to  the  walls  of 
Parliament,  for  what  is  necessanr  for  the 
transaction  of  the  businefw  there,  (S)  to  ]:»o- 
teot  individual  members  so  as  that  they 
may  always  be  able  to  attend  their  duties, 
and  to  punish  persons  who  are  g[ail^  of 
contempts  to  the  House,  or  against  the 


(a)  1  Wm.  &  Mar.  seas.  2.  c.  2. 

(6)  See  Bradlaugh  v.  Erskine,  47  L.T.  N.S. 
618 ;  Bradlaugh  v.  0<m9t,  12  Q.B.D.  271. 
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orders  aod  proceedings  or  ofcLer  matters 
relating  to  the  Hoase,  or  to  individual 
members  in  discharge  of  their  duties  to 
the  House,  and  to  such  other  matters  and 
thin|;s  as  are  necessary  to  carry  on  their 
parliamentary  functions;  and  to  print 
documents  for  the  use  of  the  members. 
But  a  publication  sent  out  to  the  world, 
though  founded  on  and  in  pursuance  of  an 
order  of  the  House,  in  my  opinion,  be- 
comes separated  from  the  House ;  it  is  no 
longer  any  matter  of  the  House,  but  of 
the  agents  they  employ  to  distribute  the 
papers ;  those  agents  are  not  the  House, 
out,  in.  my  opinion,  they  are  individuals 
BotiDjg  on  their  own  responsibility  as  other 
publishers  of  papers. 

I  admit  that,  if  my  opinion  be  correct, 
the  same  question  may  be  agitated  in  the 
inferior  courts,  such  as  the  quarter  ses- 
sions  and  county  and  borough  courts; 
that,  however,  results  from  the  kkw:  if 
the  law  be  so,  they  have  the  right  to  in- 
quire into  it. 

I  therefore,  upon '  the  whole  of  this 
case,  again  point  out  what  Lord  EUen- 
hoTQugh  Terj  much  relied  upon  in  his 
judgment  in  Bwdett  v.  Abbot,{a)  when  he 
flaidthat — 

**  H  it  made  out  that  tbe  power  of  the  House 
of  Commons  to  commit  for  contempt  stands 
upon  the  ground  of  reason  and  necessity  in- 
dependent of  any  podtive  authorities  on  the 
subject ;  bat  it  is  also  made  out  by  the  eiidence 
ci  nsSjge  and  practice,  by  leirislative  sanction 
and  recognition,  and  by  the  judgments  of  the 
cnnrts  of  kw,  in  a  long  course  of  well-established 
precedents  and  authorities." 

But  in  the  OMe  now  before  the  Court 
I  think  that  the  power  of  the  House  of 
Commons  to  order  the  publication  of 
p»pers  containing  defamatory  matter  does 
not  stand  upon  the  ground  bf  reason  and 
necessity,  mdependent  of  any  positive 
authorities  on  the  subject.  And  I  also 
think  that  it  is  not  made  out  by  the  evi. 
dence  of  usage  and  practice,  by  legislative 
flanction  and  recognition  in  the  courts  of 
law  in  a  long  course  of  well-established 
precedents  and  authorities. 

Upon  the  whole  of -the  case  I  think 
there  should  be  judgment  for  the  plaintiff. 

Pattbson,  J.:  Tbas  is  an  action  for  a 
libel  contained  in  a  reply  of  certain  in« 
specters  of  prisons,  appointed  under  the 
Act  5  A  6  WiU.  4.  c.  38.,  to  a  report  of  the 
Oourt  of  Aldermen  in  London,  and  pub- 
lished by  the  defendants.  The  plea  states 
that  an  original  report  of  the  inspectors 
yrBB  laid  before  the  House  of  Commons 
under  the  provisions  of  that  Act,  that 
tiieir  reply  to  the  Court  of  Aldermen  was 
laid  before  the  House,  pursuant  to  an 
order  of  the  House,  and  became  part  of 

(6)  U  East,  158. 


the  proceedings  of  the  House,  which,  as  a 
matter  of  fact,  is  admitted  by  the  de- 
murrer. The  plea  also  sets  out  a  resolu- 
tion of  the  House  of  Commons  of  the 
13th  August  1835,  that  the  parliamentary 
papers  and  reports  printed  for  the  use  of 
the  House  should  be  rendered  accessible 
to  the  public  by  purchase  at  the  lowest 
price  at  which  they  could  be  furnished ; 
and  that  a  sufficient  number  of  extra 
copies  should  be  printed  for  that  purpose. 
It  also  sets  out  the  appointment  of  a 
committee  on  the  subject,  their  resolu- 
tion, and  a  further  resolution  and  order 
of  the  House  that  the  parliamentary  papers 
and  reports  printed  by  order  of  the  House 
should  be  sold  to  the  public  at  certain 
specified  rates,  and  that  Messrs.  Hansard 
(the  defendants),  the  printers  of  the  House, 
be  appointed  to  conduct  the  sale  thereof. 
It  also  states  orders  of  the  House  for 
printing  the  original  report  of  the  in* 
specters  and  their  reply.  The  plea  then 
alleges  that  the  defendants  printed  and 
published  the  report  and  reply  by  autiio- 
rity  of  the  House ;  and,  in  conclusion,  it 
sets  out  a  resolution  of  the  House  of  the 
31st  May  1837,  (a)  by  which  it  was  resolved, 
declared,  and  adjudged  that  the  power  of 
publishing  such  of  its  reports,  votes,  and 
proceedings  as  it  shall  deem  necessary  or 
conducive^  to  the  public  interests  is  an 
essential  incident  to  the  constitutional 
functions  of  Parliament,  more  especially 
to  the  Commons'  House  of  Parliament,  as 
the  representative  portion  of  it.  l^e  de- 
claration in  this  case  is  entitled  on  the 
30th  May  1837,  the  day  before  the  last- 
mentioned  resolution.  This  resolution 
must  be  treated  as  declaratory  only  of  a 
supposed  ancient  power  of  the  House  of 
Commons  to  publish,  and  that  for  two 
reasons.  First,  because,  if  it  be  treated 
as  creating  a  new  power  or  privilege,  it 
would  plainly  be  an  alteration  of  the  exist- 
ing law,  and  an  enactment  of  a  new  law  by 
one  branch  of  the  Legislature  only,  which, 
it  is  admitted  on  aU  hands,  cannot  law- 
fully be  done.(Z>)  Neither  is  the  language 
of  the  resolution  consistent  with  such  a 
supposition ;  for,  if  the  power  or  privilege 
be  essential  now,  it  must  always  have  been 
so,  since  the  constitutional  functions  of 
Parliament  have  always  been  the  same. 
Secondly,  if  it  be  treated  as  a  new  jpower 
or  privilege,  it  is  not  applicable  to  the 
libel  for  the  publication  of  which  this 
action  is  brought,  nor  to  the  action  itself, 
both  of  which  are  prior  to  the  passing  of 
the  resolution.   The  resolution  in  its  terms 

(a)  The  resolution  is  set  out  in  the  plea  as 
of  the  31st  May  1836.  In  fact  it  was  of  the 
31st  May  1837.    Com.  Joura  92  419. 

(b)  See  the  jndgmcnts  of  Lord  Coleridge, 
C.J.,  in  Bradlaugh  v.  Goawt,  12  Q.B.D.  374, 
and  of  Stephen,  J.,  ibidy  884. 


907] 


Btockdale  against  HwMord,  1837-1840. 


[908 


seems  to  imply  the  exercise  of  some  dis^ 
crimination  in  the  Honse,  in  selecting 
portions  of  its  proceedings  for  publication, 
for  it  is  limited  to  such  of  its  proceedings 
as  it  shall  deem  necessary  or  conduciye 
to  Uie  public  interests  ;  one  would,  there- 
fore, haye  expected  to  see  some  averment 
in  the  plea  that  the  publication  in  question 
had  been  so  deemecl  by  the  House  of  Com- 
mons ;  yet  nothing  of  the  kind  is  to  be 
found.  However,  as  the  plea  sets  out  a 
prior  resolution  of  the  House,  that  the 

Eliamentory  papers  and  reports  printed 
order  of  tne  House  should  be  sold  to 
public,  I  suppose  it  must  be  taken, 
upon  this  record,  that  the  House  of  Com- 
mons deems  it  necessary  or  conducive  to 
the  public  interests  to  publish  all  the 
parliamentary  papers  and  reports  which 
it  orders  to  be  printed,  without  exercising 
any  other  discrimination,  as  to  particular 
papers,  than  may  be  supposed  to  have 
Deen  exercised  when  they  were  ordered 
to  be  printed.  Ajnd  the  more  so  as  there 
is  an  averment  in  the  plea  that  the  publi- 
cation in  question  was  by  authority  of  the 
House,  which  is  admittea  by  the  demuiTer. 

Three  questions  appear  to  arise  on  this 
record. 

First,  whether  an  action  at  law  will  lie 
in  any  case  for  any  act  whatever  admitted 
to  have  been  don^  by  the  order  and  autho- 
rity of  the  House  of  Commons. 

Secondly,  whether  a  resolution  of  the 
House  of  Commons,  declaring  that  it  had 
power  to  do  the  act  complained  of,  pre- 
cludes this  Court  from  inquiring  into  the 


legality  of  that  act. 
Thirdl 


birdly,  if  such  resolution  does  not  per- 
clude  tlus  Court  from  inquiring,  then 
whether  the  act  complained  of  be  legal 
or  not. 

With  respect  to  the  first  question,  it 
has  not  been  contended  in  argument  that 
either  House  of  Parliament  can  authorise 
any  person  to  commit  with  impunity  a 
known  and  undoubted  breach  of  the  law. 
Extravagant  cases  have  been  sometimes 
put,  illustrating  the  impossibility  of  main- 
taining such  a  proposition.  It  has  been 
answered  trulv,  that  it  is  not  decent  or 
respectfbl  to  those  high  assemblies  to  sup- 
pose that  such  extravagant  cases  should 
arise.  But  less  extravagant  cases  have 
arisen  in  which  both  Houses  of  Parlia- 
ment have  confessedly  exceeded  their 
powers  in  punishing  persons  for  trespasses 
on  the  lanas  of  members,  and  other  mat- 
ters wholly  without  their  jurisdiction,  but 
which  they  have  treated  as  questions  of 
privilege.  And,  though  no  instance  has 
been  cited  of  any  action  having  been 
brought,  but,  on  the  contrary,  the  persons 
proceeded  against  have  very  commonly 
submitted  to  the  illegal  treatment  they 
have  met  with,  yet  surely  the  maxim  of 


law  must  apply,  vis.,  that  thare  is  no 
wrong  without  a  remedy ;  and  where  can 
the  remedy  be  but  by  action  in  a  court  of 
law  against  those  who  have  done  the  in- 
jury? If  it  be  once  conceded  that  either 
House  of  Parliament  can  make  an  iUenl 
order,  it  must  necessarily  follow  that  uie 
party  wronged  may  have  redress  against 
those  who  cany  such  illegal  order  into 
effect ;  and  how  can  he  have  such  redress  * 
but  by  action  at  law  P  Great  difficalties 
may  undoubtedly  arise  in  distinguishing 
between  acts  done  in  the  House  and  out 
of  the  House  under  orders  given  in  the 
House,  and  in  determining  against  whom 
such  action  would  lie.  It  is  clear  that  no 
action  can  be  maintained  for  anything 
said  or  done  by  a  member  of  either  House 
in  the  House(a) ;  and  the  individual  mem- 
bers composing  the  House  of  Commons, 
whether  it  be  a  court  of  record  or  not, 
may,  like  other  members  of  a  court  of  re* 
cora,  be  free  from  personal  liability  on 
account  of  the  orders  issued  by  them  as 
such  members.  Yet,  if  the  orders  them- 
selves be  illegal,  and  not  merely  erroneous, 
upon  no  principle  known  to  the  laws  of 
this  country  can  those  who  carry  them 
into  effect  justiff  under  them.  A.  servant 
cannot  shelter  himself  under  the  iU^gal 
orders  of  his  master.  Nor  oould  an  officer 
under  the  illegal  orders  of  a  magistnile, 
until  the  Legislature  interposed  and 
enabled  him  to  do  so.(&)  The  mere  circum- 
stance, therefore,  that  the  act  complained 
of  was  done  under  the  order  and  authority 
of  the  House  of  Commons,  cannot  of  itseu 
excQse  that  act,  if  it  be  in  its  nature 
illegal :  and  it  is  necessaiy,  in  answer  to 
an  action  for  the  commission  of  such  ille- 
gal act,  to  show,  not  only  the  authori^ 
under  which  it  is  done,  but  the  power  and 
right  of  the  House  of  Commons  to  give 
such  authority.  This  point  indeed  was 
not  pressed  upon  the  argument  of  this 
case ;  but  I  have  mentioned  it  because  it 
seems  to  me  that  it  will  be  very  difficult 
to  maintain  the  affirmative  of  the  second 
question,  if  this  first  point  be  given  up. 

The  second  question  is,  as  I  conceive, 
raised  upon  this  record,  by  the  declaratory 
resolution  of  the  31st  of  May  1837,  set  out 
at  the  conclusion  of  the  plea.  Tho  other 
resolutions  and  orders  set  out  in  the  plea 
are  not  declaratozy  of  the  power  or  privi- 
lege of  the  House,  but  diroctoiy  only ; 
and,  as  it  has  been  shown  that  it  is  possible 
that  the  House,  however  unintentionally* 
may  make  illegal  orders,  and  that,  if  it 
should  do  so,  those  who  carry  them  into 
effect  may  be  proceeded  against  by  action 
at  law,  it  follows  that  the  Coutt  in  which 


(a)  See  Howard  v.  Goasei,  10  Q,K  41S». 
(6)  U  Geo.  2.  e.  44.  s.  6,  Statatti  Bavised 
(Snd  eda.),  2, 27S. 
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Boch  action  is  brought  mnst,  upon  de 
nrairer,  inquire  into  the  legality  of  those 
directory  orders,  and  cannot  be  precluded 
from  doing  so  bj  the  mere  fact  of  those 
orders  having  been  made. 

If  this  Court,  thea,  be  not  precluded 
from  entertaining  the  question  as  to  the 
legality  of  the  directory  orders  by  the 
oriers  themselves,  it  is  precluded,  if  at 
all,  by  the  resolution  of  the  31st  of  May 
1837,  and  by  nothing  else.  No  other  re- 
solution of  the  House  of  Commons  to  a 
similar  effect  is  set  out  in  the  plea,  and 
we  cannot  look  out  of  the  record.  It  is 
oertainly  somewhat  strange  to  urge  that 
this  Court,  in  which  the  present  action 
was  already  pending,  and  which  had  al- 
ready on  its  proceeoines  the  declaration  of 
the  plaintiff,  should  oe  precluded  from 
entenng  into  the  question  by  a  resolution 
of  the  House  of  Commons  passed  between 
the  declaration  and  the  plea ;  but  I  pass 
on  to  consider  the  effect  of  the  resolution 
as  if  it  had  been  passed  long  before  any 
action  had  been  brought  in  which  a  ques- 
tion could  arise  as  to  the  existence  of  the 
power  to  which  it  relates. 

The  proposition  is  certainly  very  start- 
ling»  that  any  man,  or  body  of  men,  how- 
ever exalted,  except  the  three  branches  of 
the  Legislature  concurring,  should,  by 
passing  a  resolution  that  they  have  the 
power  to  do  an  act  illegal  in  itself,  be 
able  to  bind  all  persons  whatsoever,  and 
preclude  them  from  inquiring  into  the 
existence  of  that  power  and  the  legality  of 
that  act.  Yet  this  resolution  goes  to  that 
extent;  for,  unless  it  is  taken  to  mean 
that  the  House  of  Commons  has  power  to 
order  the  publication  of  that  which  it 
knows  to  be  defamatory  of  the  character 
of  an  individual,  and  to  protect  those  who 
oarry  that  ord^  into  effect  from  all  con- 
eeqnences,  it  will  not  avail  the  defendants 
in  this  action.  I  take  the  resolution, 
therefore,  to  have  that  meaning,  though 
tlie  language  of  it  does  not  necessarily  so 
import.  And  I  take  it  also,  in  combina- 
tion with  the  resolutions  in  1835,  to  mean 
that  Uie  House  of  Commons  deems  it 
necessary  or  conducive  to  the  public  in- 
terests that  all  the  parliamentary  papers 
fvhich  it  orders  to  be  printed,  should  be 
sold,  thoueh  the  resolution  of  1837  by 
itself  would  seem  to  imply  directly  the 
(sontrarv,  and  that  some  discrimination  as 
to  publishing  should  be  exercised  on  the 
eubject.  Now,  if  the  House  of  Commons, 
bv  declaring  that  it  has  power  to  publish 
all  the  defamatory  matter  which  it  may 
bave  ordered  to  l>e  printed  in  the  course 
of  its  proceedings  with  impimit^  to  its 
publisher,  can  prevent  all  inquiry  into  the 
existence  of  that  power,  I  see  not  why  it 
may  not,  by  declanng  itself  to  have  any 
other  power  in  any  other  matter,  equally 


preclude  all  inqulrv  in  courts  of  law  or 
elsewhere,  as  to  the  existence  of  such 
power.  And  what  is  this  but  absolate 
arbitrary  dominion  over  all  persons,  liable 
to  on  question  or  control  P  It  is  useless 
to  say  that  the  House  cannot  by  any  de- 
claratory resolution  give  itself  new  powers 
and  privileges ;  it  certainly  can,  if  it  can 
preclude  all  persons  from  inquiring 
whether  the  powers  and  privileges,  which 
it  declares  it  possesses,  exist  or  not ;  for 
then  how  is  it  to  be  ascertained  whether 
those  powers  and  privileges  be  new  or  not  P 
If  the  doctrine  be  true  that  the  House, 
or  rather  the  members  constituting  the 
House,  are  the  sole  judges  of  the  existence 
and  extent  of  their  powers  and  privileges, 
I  cannot  see  what  check  or  impediment 
exists  to  their  assuming  any  new  powers 
and  privileges  which  vney  may  think  fit 
to  declare.  I  am  far  from  supposing  that 
they  will  knowingly  do  so ;  but  I  see  no- 
thing to  prevent  it.  Some  mode  of  ascer- 
taining whether  the  powers  and  privileges 
80  declared  be  new  or  not  must  surely  be 
found ;  and,  if  it  be  conceded  that  the 
courts  of  law,  when  that  question  of  neoes* 
sity  arises  before  them,  may  make  the  iii- 
quirv,  then  the  doctrine  that  the  resolution 
of  the  dlst  of  May  1837  precludes  inquiry 
by  thi s  Court  m ust  fall  to  the  ground.  But 
it  is  argued  that  the  point  must  be  ascer- 
tained by  reference  to  public  opinion.  I 
cannot  find  in  the  common  law,  or  statute 
law,  or  in  any  books  of  authority  what- 
ever, any  allusion  to  such  reference ;  and, 
indeed,  what  tribunal  can  be  conceived 
more  uncertain,  fluctuating,  and  unsatis* 
factory,  than  public  opinion  P  It  is  even 
difficult  to  define  what  is  meant  by  the^ 
words  ''public  opinion." 

It  is  further  argued  that  the  courts  of' 
law  are  inferior  courts  to  the  Court  of 
Parliament  and  to  the  Court  of  the  House 
of  Commons,  and  cannot  form  any  judg* 
ment  as  to  the  acts  and  resolutions  of 
their  superiors.  I  admit  fully  that  the 
Court  of  Parliament  is  superior  to  the 
courts  of  law ;  and  in  that  sense  they  are 
inferior  courts:  but  the  House  of  Com- 
mons by  itself  is  not  the  Court  of  Parlia- 
ment. Further,  I  admit  that  tb^  House 
of  Commons,  being  one  branch  of  the 
Legislature,  to  which  Legislature  belongs 
the  making  of  laws,  is  superior  in  dignity 
to  the  courts  of  law,  to  whom  it  belongs 
to  carry  those  laws  into  effect,  and,  in  so 
doin^,  of  necessity,  to  interpret  and  as- 
certain the  meaning  of  those  laws.  It  is 
superior  also  in  this,  that  it  is  the  grand 
inquest  of  the  nation,  and  may  inquire 
into  all  alleged  abuses  and  misconduct  in 
any  quarter,  of  course  in  the  courts  of  law, 
or  any  of  the  members  of  them(a) ;  but 


(a)  See  Howard  v.  Qoaset,  10  Q.B.  881, 450. 
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it  cannot,  by  itBelfi  correct  or  punish  any 
saoh  abases  or  misconduct;  it  can  but 
aocnse  or  institute  proceedings  against  the 
supposed  delinquents  in  some  court  of  law, 
cur  ccmjointly  with  the  other  branches  of 
the  Legislature  may  remedy  the  mischief 
by  a  new  law.  With  respect  to  the  inter- 
pretation and  declaration  of  what  is  the 
eadsting  law,  the  House  of  Lords  is  doubt- 
less a  superior  court  to  the  courts  of  law. 
And  those  courts  are  bound  by  a  decision 
of  the  House  of  Lords  expressed  judicially 
upon  a  writ  of  error  or  ap{)eal,  in  a  regu- 
lar action  at  law  or  suit  in  equity ;  out 
I  deny  that  a  mere  resolution  of  the  House 
of  Lords,  or  even  a  decision  of  that  House 
in  a  suit  originally  brought  there  (if  any 
such  thing  should  occur,  which  it  neyer 
will,  though  formerly  attempted),  would 
be  binding  upon  the  courts  of  law,  eren 
if  it  were  accompanied  by  a  resolution 
that  they  had  power  to  entertain  original 
suits ;  much  less  can  a  resolution  of  the 
House  of  Commons,  which  is  not  a  court 
of  judicature  for  the  decision  of  any  ques- 
tion either  of  law  or  fact  between  litigant 
parties,  except  in  regard  to  the  election 
of  its  members,  be  binding  upon  the  courts 
of  law.  And  it  should  be  observed  that, 
in  making  this  resolution,  the  House  of 
Commons  was  not  acting  as  a  court  either 
legialatire,  judicial,  or  inquisitorial,  or  of 
any  other  description;  It  seems  to  me, 
therefore,  that  the  superiority  of  the 
House  of  Commons  has  really  nothing  to 
do  witii  the  question. 

But  it  is  farther  said  that  the  courts  of 
law  have  no  knowledge  or  means  of  know- 
ledge as  to  the  lex  et  consueiudo  parlia^ 
mmti,  and  cannot  therefore  determine  any 
question  respecting  it.  And  yet,  at  the 
same  time,  it  is  said  that  the  lex  et  con^ 
9i*€tudo  parUamenti  are  part  of  the  law 
of  the  land.  And  this  Court  is,  in  this 
very  case,  actually  called  upon  by  the  de- 
fendants to  pronounco  judgment  in  their 
favour,  upon  the  very  ground  that  their 
act  is  justified  by  that  very  lex  et  con^ 
melix^  parliamentiy  of  which  the  Court  is 
said  to  DC  invincibly  ignorant,  and  to  be 
bound  to  take  the  law  from  a  resolution 
of  one  Branch  of  the  Parliament  alone. 
In  other  words,  we  are  told  that  the  judg- 
ment we  are  to  pronounce  is  not  to  be  the 
result  of  our  own  deliberate  opinion  on 
the  matter  before  us,  but  that  which  is 
dictated  to  us  by  a  resolution  of  the  House 
of  Commons,  into  the  grounds  and  vali- 
dity of  wbioh  resolution  we  have  no  means 
of  mquiring,  and  are  indeed  forbidden  by 
parliamentary  law  to  incjuire  at  all.  I 
cannot  agree  to  that  position.  If  I  am  to 
pronounce  a  jud^ent  at  all,  in  this  or  in 
any  other  case,  it  must  and  shall  be  the 
judgment  of  my  own  mind,  applying  the 
law  of  the  land  as  I  understand  it  ac- 


cording to  the  best  of  my  abilities,  and 
with  regard  to  the  oaiii  which  I  hava 
taken  to  administer  justice  truly  and  im- 
partially, (a) 

But,  after  all,  there  is  nothing  bo  mys- 
terious in  the  law  and  costom  of  Parlia- 
ment, so  far  at  least  as  the  rest  of  the 
community  not  within  its  walk  is  con- 
cerned, that  this  Court  may  not  acquire 
a  knowledge  of  it  in  the  same  maimer  aa 
of  any  other  branch  of  the  law.  In  the 
margm  of  the  well-known  passage  in  Lord 
GoWb  Fourth  InBtitate,(&)  it  is  said  to  be 
lex  ah  owmbue  qrtarenda,  a  muUis  ianoraiet^ 
a  pauois  cognita.  The  same  might  with 
the  same  truth  be  said  of  an^  other  part 
of  the  law.  Lord  Coke  says,  in  the  same 
place,  that  the  Hig^  Court  of  Parliament 
siiis  propriie  legibua  et  eon$ueUtdm3m$  eub- 
sieiU.  This  is  perfectly  correct  also  when 
applied  to  the  internal  regulations  and 
proceedings  of  Parliament,  or  jof  either 
House ;  but  it  does  not  follow  that  it  is 
so  when  applied  to  any  power  it  may 
claim  to  exercise  over  the  rest  of  the 
community. 

It  is,  indeed,  quite  true  that  the  mem- 
bers of  each  House  of  Parliament  are  the 
sole  judges  whether  their  privileges  have 
been  violated,  and  whether  thereby  any 
person  has  been  guilty  of  a  contempt  of 
their  authority ;  and  so  they  must  neces- 
sarily adjudicate  on  the  extent  of  tiieir 
privileges.  All  the  cases  respecting  com- 
mitments by  the  House,  mostly  raised 
upon  writs  of  haheoB  eorpui,  and  collected 
in  the  arguments  and  judgments  in  Bur» 
deU  y.  Ahbot,{e)  establish,  at  the  most^ 
only  these  points,  that  the  House  of  Com- 
mons has  power  to  commit  for  contempt; 
and  that,  when  it  has  so  committed  any 
person,  the  Court  cannot  question  the 
propriety  of  such  commitment,  or  inquire 
whether  the  person  committed  had  been 
guilty  of  a  contempt  of  the  House ;  in  the 
same  manner  as  this  court  cannot  enter* 
tain  any  such  questions,  if  the  ccmimit- 
ment  be  by  any  other  court  having  power 
to  commit  for  contempt.  In  such  in* 
stances,  there  is  an  adjudication  of  a 
court  of  competent  authorily  in  the  par* 
ticular  case ;  and  the  Court,  which  is  de- 


(a)  *<  I  see  no  auBwei  to  the  statements  of 
the  judges  that  when  a  question  is  raised  befote 
the  Court,  the  Court  must  give  judgment  on  it 
according  to  its  notions  of  the  law,  and  not 
according  to  a  resolution  of  either  House  of 
Parliament.  Cases  may  be  put,  cases  have  been 
put,  in  which,  did  they  ever  arise,  it  would  be 
the  plain  duty  of  the  Court  at  all  hazards  to  de- 
clare a  resolution  illegal,  and  no  protec^n  to 
those  who  acted  under  it."-*Lord  Coleridge, 
C.J.,  in  Bradiaugh  v.  GosHt,  IS  Q.B.n.,  p.  274. 

(6)  4  Inst.  15,  in  maig. ;  also  in  Co.  Litt.  1  lb. 

(c)  14  Bast,  1. 
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aired  to  interfere,  not  being  a  court  of 
error  or  of  appeal,  cannot  entertain  the 
question  whetlier  tiie  anthority  has  been 
properly  exercised.  In  order  to  make 
caees  of  commitment  bear  npon  the  pre- 
sent, some  snch  case  should  be  shown  in 
whioh  the  power  of  the  House  of  Com- 
mons to  commit  for  contempt  under  any 
circumstances  was  denied,  and  in  which 
this  Court  had  revised  to  enter  into  the 
question  of  the  existence  of  that  power. 
But  no  such  case  can  be  found,  h^cause 
it  has  always  been  held  that  the  House 
had  such  power,  and  the  point  attempted 
to  be  raised  in  the  cases  of  commitment 
has  been  as  to  the  due  exercise  of  such 
power.  The  other  oases  which  have  been 
cited  in  argument  relate  generally  to  the 
pnrileges  of  individual  members,  not  to 
the  power  of  the  House  itself  acting  as  a 
body ;  and  hence,  as  I  eonceiye,  has  arisen 
the  distinction  between  a  (|uestion  of  pri- 
▼ilege  coming  directly  or  incidentally  be- 
fore a  court  of  law.  It  may  be  difficult 
to  apply  the  distinction.  Tet  it  is  obyious 
that,  upon  an  application  for  a  writ  of 
habeas  corpm  by  a  person  committed  by 
^e  House,  the  question  of  the  power  of 
the  House  to  commit,  or  of  the  due  exer- 
cise of  that  power,  is  the  original  and 
primary  mattei*  propounded  to  the  Court, 
and  arises  directly.  Now,  as  soon  as  it 
appears  that  the  House  has  committed  the 
person  for  a  cause  within  their  jurisdic- 
tion, as,  for  instance,  for  a  contempt  so 
adjucteed  to  be  by  them,  the  matter  has 
passed  in  rem  judicatam,  and  the  court, 
oefore  which  the  party  is  brought  by  writ 
'of  habeas  corpus,  must  remand  him.  But 
if  an  action  be  Imught  in  this  Court  for  a 
niatter  oyer  which  the  Court  has  general 
jurisdiction,  as,  for  instance,  for  a  libel, 
or  for  an  assault  and  imprisonment,  and 
the  plea  first  declares  that  the  authority 
of  the  House  of  Commons  or  its  powers 
are  in  an^  way  connected  with  the  case, 
the  cmoBtion  m^  be  said  to  arise  inci- 
dentally; the  Gonrt  must  give  some 
judgment,  must  somehow  dispose  of  the 
question.  I  do  not,  howeyer,  lay  any 
great  stress  on  l^is  distinction.  It  seems 
to  me  that,  if  the  question  arises  in  the 
.progress  of  a  cause,  the  Court  must  of 
necessity  a^udicate  npon  it,  whether  it 
oan  be  said  m  strict  propriety  of  language 
to  arise  directly  or  incidentally. 

I  do  not  purpose  to  go  through  all  the 
authorities  upon  this  part  of  the  subject 
which  haye  been  alreaay  examined  by  my 
liord,  but  to  confine  myself  to  a  few  of  the 
leading  cases ;  before,  howeyer,  I  do  so,  I 
would  obserye  that  priyilege  and  power 
appear  to  me  to  be  yery  different  things, 
as  1  shall  haye  occasion  to  obserye  here- 
after, and  that  the  present  question  appears 
to  me  to  relate  to  the  powers  of  the  House 


of  Commons  and  not   to  its   priyileges 
nronerly  so  called. 

e  principal  case  is  Thorp's  case.(a) 


I  cannot  pretend,  after  all  the  obserya- 
tions  which  haye  been  made  unon  that 
case  by  counsel  and  judges,  ana  by  the 
report  of  the  committee  of  the  House  of 
Commons  on  which  the  resolution  of  May 
31st,  1837,  was  founded,  and  to  which  we 
haye  been  referred  by  the  AUomey  Oeneral, 
to  throw  any  new  light  upon  the  real 
ffrounds  of  the  answer  there  nrst  deliyered 
by  the  judges.  With  all  deference  for 
ancient  authority,  it  appears  to  me  to 
have  been  an  eyasiye  answer,  probably 
arising  from  the  circumstances  of  the 
times ;  but  if  that  be  not  so,  the  answer, 
being  giyen  in  the  Honse  of  Lords,  has 
respect  to  the  situation  both  of  those  who 
proposed  the  question  and  those  who  gaye 
the  answer,  and  amounts  only  to  this,  that 
they  the  judges  ought  not  to  be  called 
upon  by  the  Lords  in  Parliament  to  inform 
them  as  to  the  priyileges  of  Parliament, 
which  they  must  themselyes  know ;  but  it 
is  nothing  like  a  disclaimer  of  beinff  able 
to  decide  any  such  question  if  it  &ould 
arise  in  their  own  ooiurts.  And,  as  to  that 
part  of  their  answer  in  which  they  speak  of 
Parliament  being  able  to  make  that  law 
which  was  not  law,  it  is  plainly  beside  the 
question  proposed;  for  it  most  relate  to 
tne  power  or  the  three  branches  of  the 
Legislature  concurring,  and  not  to  any 
resolutions  of  any  one  of  them  separately, 
or  even  of  any  two  of  them ;  added  to  which, 
they  du  actually  give  their  opinion  as  to 
what  they  would  hold  in  their  own  courts, 
and  the  Ijords  adopt  and  act  upon  it.^) 

The  passages  in  Lord  Cohe*s  FonrUi  In- 
8titnte(e)  rest  upon  Thorp*s  case,(a)  and  if 
the  foundation  fails,  the  supersfaructuro 
cannot  stand,  howeyer  celebrated  the  archi- 
tect may  be. 

Expressions  are  certainly  to  be  found  in 
Bex  y .  Wrighi(d)  which  appear  to  withdraw 
from  the  courts  of  law  all  power  of  noticing 
the  publication  of  parliamentary  papers; 
but  the  expressions  used  by  Lord  Kenyon 
appear  to  me,  I  say  it  with  hesitation,  and 
paee  tanti  viri,  to  be  quite  inconsistent; 
and  I  am  at  a  loss  to  know  on  what  ground 
he  really  proceeded;  whilst  Mr.  Justice 
Lawrsnee  appears  to  have  considered  tibat 
the  matter  was  not  libellous,  let  it  be 
published  by  whom  it  would ;  and  it  is  to 
be  observed  that  it  did  not  appear  that  it 
was  published  by  order  of  the  House  of 
Commons.  Again,  the  authority  of  that 
case  is  greatly  shaken  by  Bex  y.  Oreevey{e) ; 

(a)  31  &  32  Hen.  6 ;  Rot.  Pari.  5,  289  ;  S.C. 
18  Rep.  63  i  1  Hats.  Pr.  28. 
(6)  See  above,  p.  857. 
(c)  4  Inst.  15.     See  also  4  Inst.  49,  50. 
(<0  8  T.R.  298. 
CO  1  M.  &  S.  278. 
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and,  even  if  that  was  not  80j  it  is  to  be 
recollected  that  the  motion  there  was  for  a 
criminal  information,  which  is  a  matter  of 
discretion  and  not  of  right,  and  moreover 
that  the  doctrine  as  to  the  legality  of  pnb« 
lishing  proceedings  of  courts  A  justice 
was  then  recently  held  without  those 
qualifications  and  restrictions  which,  as  I 
tnink,  common  sense,  and  the  obyious 
good  of  the  community  at  large,  haye 
compelled  the  judges  smce  that  time  to 
ennraft  upon  it. 

On  the  other  hand,  the  cases  of  Donne 
T.  WcU8he,{a)  Byver  v.  (7(»yn,(fc)  and  Benyan 
T.  Evelyn(c)  show  that  the  courts  of  law 
have  taken  cognisance  of  such  questions, 
and  have  decided  contrary  to  the  known 
claims  of  the  House  for  its  members ;  and 
whether  it  be  true  or  not  that  Sir  Orlando 
Bridgman  made  a  gratuitous  and  unneces- 
sary display  in  the  latter  case,  this  is 
certain,  that  his  learned  and  laboured 
judgment  most  have  excited,  and  did  ex- 
cite, great  attention,  and  yet  the  decision 
was  acquiesced  in.  It  is  true  that  we 
have  no  evidence  of  the  direct  interference 
of  the  House  in  that  case ;  neither  could 
they  constitutionally  interfere  as  a  body, 
inasmuch  as  no  act  of  theirs,  as  a  body, 
was  brought  into  question ;  but  no  one 
doubts  that  the  claim  of  the  member  was 
in  reality  the  claim  of  the  House.  To  that 
case  may  be  added  JPi6i^arm*«  case,(({)  and 
that  of  The  Duchess  of  Somerset  v.  The  Earl 
of  ManehesteTfie)  and  the  memorable  cases 
of  Ashby  V.  WhiteAf)  and  Eegina  v.  Pahj,(g) 
and  Knolly8*s  ca8e.(^)  I  do  not  mention 
these  last  cases  as  showing  that  the  juris- 
diction of  the  courts  of  law,  in  matters 
said  to  concern  the  privileges  of  Parlia- 
ment, has  been  conceded  by  the  House  of 
Commons,  bnt  as  showing  that  it  has  not 
been  decided  that  such  jurisdiction  in  no 
case  exists ;  and  in  Ashby  y,  WhUeif)  there 
was  strong  ground  for  maintainmg  that 
the  House  of  Commons  had  exclusive 
jurisdiction  over  the  subject  as  a  court  of 
judicature,  though  I  think  not  sufficient 
ground ;  whereas,  on  the  present  question, 
there  is  no  possible  ground  for  so  saying. 
I  agree  that  the  case  of  Be»  v.  WiUiains{i) 
is  not  to  be  relied  on.  The  political 
character  of  it,  the  violence  of  tne  time, 
and  the  just  dread  of  arbitrary  power  in 
the  Crown,  which  occasioned  the  allusion 
to  it  in  the  Bill  of  Bights,  deprive  it  of 

(a)  1  Hats.  Pr.  41 ;  Prynne  Begist.  4,  752. 
(6)  1  Hats.  Pr.  42  ;  Prynne  Regist.  4,  757. 
(c)  Sir  O.  Bridgman*s  Judgments,  824. 
(rf)  8  St.  Tr.  223. 
<e)  Prymie  Begist.  4, 1214. 
(/)  2  Ld.  Baym.  938  ;  8.0.  14  St,  Tr.  696, 
ig)  2  Ld.  Itaym.  1 105 ;  S.C.  14  St.  Tr.  800, 
(*)  12St.  Tr.  1167. 

(i)  18  St.  Tr.  1869 ;  S.C  2  Show.  471;  Comb. 
18. 


authority  as  a  solemn  judgment  of  the 
Court.  Tet  it  is  plain  that  the  Speaker 
of  the  Honse  of  dommons  could  not  be 
justified,  even  under  the  law  of  privi- 
lege as  declared  by  the  resolution  of  the 
31st  of  May  1897,  in  publishing  Danger- 
field's  Narrative,  which  was  no  part  of  the 
proceedings  of  the  House ;  and  the  bare 
authority  of  the  House  could  alone  be  set 
up  as  his  justification,  which  I  hare  already 
shown  to  be  insufficient  for  that  purpose. 
Another  ground  may  be  taken  to  show 
that  Bex  v.  WiUiams{a)  was  not  a  ri^ht 
decision,  that  the  thing  done  by  him,  vis., 
the  order  to  publish,  may  be  said  to  have 
been  done  in  the  House,  and  so  not  to  be 
cognisable  by  the  courts  of  law.  Yet  the 
man  himself,  for  whose  benefit  the  publi- 
cation took  plac«,  Dangerfidd,  was  com- 
mitted and  punished  for  publishing  the 
ver^  same  thing  out  of  the  Uouse.(&)  That 
which  was  reprobated  in  WHUams's  oafle(a) 
was  the  prosecution  by  the  officer  of  the 
Orovm  of  the  Speaker  of  the  House  for  an 
act  done  by  hmi  as  such  Speaker.  The 
legality  of  such  an  act  as  regarded  private 
individuals  was  in  no  way  brought  under 
review.  And  the  Bill  of  llights(c)  plainly 
points  at  proseontions  for  prooeedmgs  in 
Parliament  onlj. 

I  do  not  particularly  advert  to  the  other 
cases  cited  from  HaJUell  and  otlier  books» 
for  they  really  do  not  appear  to  me  to 
bear  materially  upon  this  part  of  the  case, 
or  indeed  upon  any  of  the  questions  raised 
upon  this  record.  The  supposed  mischief 
of  an  appeal  to  the  Honse  of  Lords  cannot 
surely  prevent  this  Court  from  adjadioat* 
ing  on  the  question.  Indeed  the  AUorMf 
General  asks  us  to  pronounce  judgment 
for  the  defendants  becaase  the  House  of 
Commons  have  resolved  that  we  are  bound 
to  do  so  ;  yet  upon  that  judgment  a  writ 
of  error  will  he  just  as  much  as  if  we 
give  judgment  for  the  plaintiff^.  To  avoid 
such  inconvenience,  if  it  be  important  to 
do  so,  some  legal  mode  should  have  been 
found  of  making  it  unnecessary  for  us  to 
give  any  judgment  at  all;  but  no  such 
mode  can  be  found.  The  analogy  at- 
tempted to  be  established  upon  the  ar^- 
ment  from  decisions  of  courts  of  exclusive 
jurisdiction  appears  to  me  not  to  hold 
good.    The  instances  adduced  are  in  re- 

rt  of  matters  admitted  to  be  within 
exclusive  jurisdiction  of  such  courts 
whether  ecclesiastical,  or  courts  of  ad- 
miralty, or  foreign  courts,  and  in  which 
they  have  in  the  particular  case  come  to 
a  decision,  and  so  the  matter  has  passed 


(a)  18  St.  Tr.  1369  ;  S.C.  2  Show.  471 ;  Comb. 
18. 

(6)  Bex  Y.  Danger  field,  8  Mod.  €8;  S.C.  11 
St.  Tr.  608N. 

(c)  1  WiU.  &  Mar.  tess.  2.  c.  2. 
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m  rem  judieatam ;  bub  none  haye  been  or 
can  be  cited  where  a  decision  of  any  of 
those  courts,  that  a  particular  matter  is 
within  its  ezclnaive  jurisdiction,  has  been 
alloweid  to  be  bindin^^  upon  other  courts 
as  to  that  position,  and  to  oust  them  of 
their  right  of  jurisdiction ;  it  may  be  that 
in  some  cases  there  is  concurrent  juris- 
diction ;  and,  as  I  have  before  observed, 
the  resolution  of  May  31,  1837,  cannot  be 
oonsidered  to  have  been  passed  by  the 
House  of  Commons  an  a  court  either  legis- 
latire,  judicial,  or  inquisitorial,  or  of  any 
other  description.  Cases  were  cited  by 
the  Aitomey  Chneral  where  the  Court  of 
Exchequer  had  taken  from  the  other 
courts  of  law  proceedings  pending  before 
them ;  but  they  were  cases  of  revenue 
belonging  by  the  King's  prerogative 
peculiarly  to  that  Court,  and  in  which 
that  Court  had  confessedly  exclusive 
jurisdiction. 

Some  cases  were  also  cited  where  the 
House  of  Lords  had  compelled  parties  to 
relinquish  proceedings  in  the  courts  of  law 
in  respect  of  matters  occurring  in  that 
House,  as  to  which  it  is  conceded  that  the 
courts  of  law  cannot  have  cognizance. 

It  IB  further  argued  that  if  this  Court 
can  entertain  this  Question  so  can  the 
most  inferior  court  of  record  in  the  king- 
dom where  the  matter  arises  within  its 
jurisdiction.  I  admit  it  to  be  so ;  but  I 
can  flee  no  reason  why  the  mere  resolu- 
tion of  the  House  should  preclude  an 
inferior  court  from  the  inquiry  any  more 
than  this  Court,  nor  can  I  see  anything 
derogatory  to  the  dignity  of  the  House  in 
nich  inquiry. 

Upon  the  whole  the  true  doctrine  ap- 
pears to  me  to  be  this,  that  every  court 
in  which  an  action  is  brought  upon 
a  subject-matter  generally  and  pnmd 
fade  within  its  jurisdiction,  and  in  which, 
liy  the  course  of  the  proceedings  in  that 
action,  the  powers  and  privileges  and 
jurisdiction  of  another  court  couie  into 
question,  must  of  necessity  determine  as 
to  the  extent  of  those  powers,  privileges, 
and  jurisdiction:  that  the  decisions  of 
that  court,  whose  powers,  privileges,  and 
jurisdiction  are  so  brought  into  question, 
as  to  their  extent,  are  authorities,  and,  if 
I  may  so  say,  evidences  in  law  upon  the 
subject,  but  not  conclusive.  In  the  pre- 
sent case,  therefore,  both  upon  principle 
and  authority,  I  conceiye  that  this  Court 
is  not  precluded  by  the  resolution  of  the 
House  of  Commons  of  May  31,  1837  from 
inquiring  into  the  legality  of  the  act  com- 
plained of,  although  we  are  bound  to 
treat  that  resolution  with  all  possible 
respect,  and  not  by  any  means  to  come  to 
»  aecision  contrary  to  that  resolution 
unless  we  find  ourselyes  compelled  to  do 
so  by  the  law  of  the  land,  gathered  from 


the  principles  of  the  common  law,  so  far 
as  they  are  applicable  to  the  case,  and 
from  the  authority  of  decided  cases,  and 
the  judgments  of  our  predecessors,  if  any 
be  found  which  bear  upon  the  question. 

I  then  come  to  the  third  question, 
whether  the  act  complained  of  be  legal  or 
not.  I  do  not  conceal  from  myself  that, 
in  considering  this  point,  the  resolution  of 
the  House  of  Commons  of  31st  May  1837 
is  directly  called  in  question,  but,  for  the 
reasons  1  haye  already  given,  I  am  of 
opinion  that  this  Court  is  not  only  com- 
petent, but  bound  to  consider  the  validity 
of  that  resolution,  paving  all  possible 
respect,  and  giying  all  due  weight,  to  the 
authority  from  which  it  emanates. 

The  privilege,  or  rather  power  (for  that 
is  the  word  used),  which  tnat  resolution 
declares  to  be  an  essential  incident  to  the 
constitutional  functions  of  Parliament,  is 
attempted  to  be  supported,  fii-st,  by  show- 
ing that  it  has  been  long  exercised  and 
acquiesced  in,  secondly,  that  it  is  abso- 
lutel;^  necessary  to  the  legislative  and 
inquisitorial  functions  of  the  House. 

First,  as  to  exercise  and  acquiescence. 
I  am  far  from  saying  that,  in  order  to 
support  any  privilege  or  practice  of  Par- 
liament, or  of  either  House,  it  is  necessary 
to  show  that  such  privilege  or  practice 
has  existed  from  time  of  legal  memory. 
That  point  was  disposed  of  by  Lord  EUen^ 
horough,  in  the  course  of  the  argument  in 
Burdett  y.  Ahbot{a)  Long  usage,  com- 
mencing since  the  two  Houses  sat  sepa- 
rately (if  indeed  they  ever  sat  together, 
as  to  which  I  do  not  stop  to  inquire,  nor 
when  they  separated,  as  being  wholly 
immaterial  to  this  question),  may  be 
abundantly  sufficient  to  establish  the 
legality  of  such  privilege  or  practice. 

jNow,  with  respect  to  the  exercise  of  the 
power  in  question,  I  conceive  that  such 
exercise  is  matter  of  history,  and  therefore 
that  the  observation  of  Mr.  Attorney 
Oenercd,  that  he  ought  not  to  be  called 
upon  in  arguing  a  demurrer  to  proye 
matter  of  fact,  is  not  well  founded.  If, 
indeed,  the  plea  had  stated  that  the 
Commons*  House  of  Parliament  had  been 
used  to  exercise  this  power,  the  demurrer 
would  have  admitted  the  exercise,  but  no 
such  averment  appears  upon  the  face  of 
plea,  and  the  historical  fact  of  the  exercise 
of  the  power  is  introduced  by  the  defen- 
dant's counsel  himself,  in  order  to  aime 
thence  that  the  power  must  be  legal.  The 
onus  of  showing  that  it  is  so  lies  upon  the 
defendants,  for  it  is  certainly  frimd  fcude 
contrary  to  the  common  law.  It  is  yery 
remarkable  that  no  mention  is  made  of 
this  alleged  power  of  the  House  of  Com- 

(a)  14,  East,  1.  See  the  judgment  of  Lord 
EUenborough,  p.  U9. 
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mons  in  any  book  of  aothority,  or  by  any 
text  writer.  It  is  nowhere  enamerated 
among  the  privileges  or  powers  of  the 
House.  After  the  ntmost  research  by  the 
learned  counsel  who  so  ably  argued  this 
case,  he  has  not  furnished  us  with  a  single 
passage  f^om  any  author,  nor  haye  I 
found  any,  in  which  even  a  hint  is  thrown 
out  that  the  House  of  Oomxnons  has  power 
to  order  defamatory  matter  appearing 
upon  its  proceedings  to  be  published,  and 
to  protect  the  pubUsher  from  the  conse- 
quences which  generally  attach  upon  the 
publication  of  such  matter.  Surely  if  such 
a  power  had  really  existed,  some  notice 
of  it  would  have  been  taken  by  Haiddl 
or  Blackstone,  or  some  other  writer,  in 
commenting  upon  parliamentary  privi- 
lege, and  the  absence  of  all  such  notice, 
is  to  me  a  strong  circumstance  to  show 
that  it  really  never  existed*  The  first 
instance  of  the  House  printing  anything 
appears  to  have  been  in  the  year  1641. 
It  is  indeed  argued  by  Mr.  AUamey 
Omeral  that,  although  the  yotes  and  pro* 
ceedings  of  the  House  do  not  appear  to 
have  l^n  printed  and  published  before 
that  time,  yet  that  doubtless  some  other 
mode  of  publication,  either  at  the  sherifTs 
courts  or  some  other  occasions  of  public 
moeting»  must  have  been  adopted.  As  to 
which  argument,  I  must  say  that  it 
appears  to  me  to  be  a  purely  gratuitous 
assertion  without  the  semblance  of  pro- 
bability. Acts  of  Parliament,  that  is,  new 
laws*  appear  to  have  been  sopromuk^ated, 
but  there  is  not  a  trace  to  be  found,'that 
I  am  aware  of,  of  the  votes  and  proceed- 
ings of  either  House  separately  haying 
been  so  dealt  with* 

The  exercise  of  this  power  cannot, 
therefore,  be  said  to  have  commenced 
earlier  than  1641,  a  most  suspicious  time 
in  the  history  of  this  country  for  the 
aoqnisition  of  a  new  power  by  the  House 
of  Commons.  From  1641  to  1680  it 
appears  that  specific  votes  and  proceed- 
ings only  were  printed  from  time  to  time 
by  special  resolutions.  The  papers  first 
printed  appear  to  relate  entirely  to  the 
contest  between  the  King  and  the  House, 
and  were*  no  doubt,  intended  for  general 
oircuJation,  but  surely  it  is  impossible  to 
contend  that  a  practice  arising  out  of  the 
uzifortunate  and  violent  state  of  tbe  times 
can  be  supported,  unless  other  reasons 
applicable  to  quiet  and  ordinary  times 
can  be  assigned  for  its  continuance.  In 
1680  the  first  general  order  for  printing 
the  votes  and  proceedings  of  the  House 
is  made,  and,  with  the  exception  of  a  short 
time  during  the  year  1702,(a)  has  been 
continued  to  the  present  time.    The  votes 


(a)  See  Beport  from  the  Select  Commiteee, 
ht,  p.  2, 1.  13. 


and  proceedings  so  printed  appear  also  to 
have  been  sold  during  that  tune,  whether 
as  a  perquisite  of  the  officers  or  not  is 
perbaps  not  very  material,  and  no  question 
has  arisen  respecting  the  legality  of  the 
practice.  The  votes  and  proceedings  so 
printed  appear  to  have  been  reoogniaed 
by  the  House  of  Lords  as  authentic  docu- 
ments, upon  which,  however,  I  do  not  see 
that  much  stress  can  be  laid,  inasmuch 
as  the  fact  of  their  being  printed  under 
the  order  of  the  House  of  Cfammonfl  must 
of  necessity  authenticate  them,  whether 
it  were  legal  so  to  print  them  or  not. 
These  votes  and  proceedings  are  quite 
distinct  from  reports  and  miscellaneoufl 
papers  printed  for  the  House,  and  do  not 
seem  to  have  contained  at  any  time 
matters  defamatory  to  private  individuals : 
and  therefore  tho  absence  of  any  attempt 
to  question  their  legality  can  hardly  oe 
treated  as  any  acquiescence.  No  one  was 
aggrieved. 

With  respect  to  reports  and  miscel- 
laneous papers  printed  for  the  use  of  the 
House,  it  appears  that  no  general  order 
for  their  puolication  and  sale  was  made 
until  the  resolution  of  1835,  set  out  in 
the  plea  in  this  action.  Many  zesolutionfl 
were  passed  from  time  to  time  as  to  the 
printing  and  publishing  specific  papers ; 
and  many  of  those  papers  were  of  such  a 
nature  that  private  inaividuals^may  have 
felt  themselves  aggrieved,  and  may  have 
found  in  them  matters  defamatory  to 
themselves,  for  which  actions  at  law 
might  plainly  have  been  maintained,  if 
published  under  ordiniunr  circumstancee 
unconnected  with  the  House;  and  it  iS| 
as  I  apprehend,  upon  the  absence  of  any 
trace  of  such  actions  with  respect  to  su^ 
papers  that  the  argument  wiui  regard  to 
acquiescence  mainly  rests .  The  argument 
is  undoubtedly  entitled  to  consideration : 
it  has  been  frequently  used  in  other 
cases,  and  much  weight  has  been  given 
to  it  by  great  authorities,  particularly  by 
Mr.  Justice  BuUer  in  the  case  of  Le  Uaum 
V.  Eden{a);  but  it  is  obvious  that  the 
weight  of  it  much  depends  upon  the 
nature  of  the  injury  sustained,  the  rela* 
tive  power  of  the  person  inflicting  it,  and 
the  person  sustaining  it,  and  the  giWer 
or  less  difficulties  with  which  the  mnedy 
is  surrounded.  If  these  points  be  atten- 
ded to,  it  is  hardly  possible  to  imagine 
a  case  less  likely  to  pe  lnx)ught  fcHrward 
than  that  of  a  man  who  found  that  be 
was  defamed  in  a  paper  published  by  the 
order  of  the  House  of  Gommons  as  part 
of  their  proceedings :  not  to  mention  that 
in  very  many  instances,  especially  if  due 
discrimination  was  ezercisea,  as  I  cannot 
help  thinking  was  formerly  the  case,  tha 

(a)  S  Doug.  594.    See  p.  608. 
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defamatoiy  matter  was  strictly  true,  and 
therefore  an  action  wonld  be  xiBeleBS,  and 
criminal  proceedings  ecinallj  so,  as  re- 
garded any  remnneration  to  the  party 
complaining.  The  fear  of  contending 
witli  so  powerful  a  body  must  operate  very 
strongly  in  deteiVing  persons  from  bring- 
ing actions,  and  may  well  acooant  for  the 
attempt  never  having  been  made.  In  the 
case  of  Lake  ▼.  King,(a)  indeed,  the  at- 
tempt was  made  to  render  a  petitioner  to 
the  House  of  Commons  liable  in  damages 
to  a  person  who  was  defamed  in  his 
petition  which  he  had  printed  for  oircn- 
Eation  amongst  the  members  of  the  Honse. 
The  action  was  held  not  to  lie,  the  distri- 
bntion  of  the  publication  having  been 
confined  to  the  members  of  the  House. 
The  exercise  of  the  power  by  the  House, 
nntil  1835,  appears  to  nave  been  by  special 
erder,  directmg  sometimes  that  papers 
be  printed  for  the  use  of  the  House,  some- 
times that  thev  be  printed  (generally), 
sometimes  that  they  be  also  published ;  and 
they  appear  to  hare  been  sold  by  officers 
of  the  House  as  a  perquisite,  until  in 
1835  the  resolution  set  out  in  the  plea  was 
come  to,  that  they  should  be  sold  bv  the 
defendants  to  the  public  in  general,  the 
object  being,  so  far  as  it  can  be  collected 
from  the  resolution,  to  defray  the  ex- 
penses of  printing  that  which  was  requi- 
site for  the  use  of  the  members,  not  to 
Kive  any  important  or  necessary  informa- 
Qon  to  the  constituents  of  the  different 
members  of  the  House. 

It  is  said  that  the  Honse  of  Lords  has 
constantly  ordered  the  printing  and  pnb- 
lishing  of  papers  and  proceedings,  and 
that  no  instance  occurs  of  any  action 
having  been  brought  against  the  pub- 
lisher. The  same  observations  apply  to 
such  practice  in  that  House  as  have 
already  been  urged  with  respect  to  the 
House  of  Commons,  except  as  relating  to 
trials  in  the  Honse  of  ijords.  They  are 
proceedings  in  an  open  court  of  justice, 
and  may  properly  be  considered  under  the 
second  ground  on  which  this  power  is  sup- 
posed to  exist,  namely,  the  necessity  for  it. 

Beyond  all  dispute  it  is  necessary  that 
the  proceedings  of  each  House  of  Parlia- 
ment should  be  entirely  free  and  un- 
shackled ;  that  whatever  is  done  or  said  in 
either  House  should  not  be  liable  to  exa- 
mination elsewhere(&) ;  therefore  no  order 
of  either  House  can  itself  be  treated  as 
a  Ubel,  as  the  Attorney  Oeneral  supposed 
it  might  if  this  action  would  lie.  Ko  such 
consequence  will  follow. 

The  power  claimed  is  said  to  be  neces- 
sary to  the  due  performance  both  of  the 


(a)  1  Saond.  181. 

(6)  Cited  by  Stephen,  J.,  in  his  judgment  in 
Bradlaugh  y.  Gosset,  12  Q.B.D.  279.  See  also 
above,  pp.  854,  889,  and  below,  p.  938. 


legislative  and  inquisitorial  fbnotions  of 
of  the  House.  In  all  the  cases  and  autho- 
rities, from  the  earliest  times  hitherto, 
the  powers  which  have  been  claimed  by 
the  House  of  Commons  for  itself  and  its 
members,  in  relation  to  the  rest  of  the 
community,  have  been  either  some  privi- 
lege properly  bo  called,  t.e.,  an  exemption 
from  some  anty,  burden,  attendance,  or 
liability  to  which  others  are  sabject,  or 
the  power  of  sending  for  and  examining 
all  persons  and  things,  and  the  punishing 
all  contempts  committed  agamst  their 
authority.  3oth  of  these  powers  proceed 
on  the  same  ground,  via.,  the  necessity 
that  the  House  of  Commons  and  the 
members  thereof  should  in  no  way  be 
obstructed  in  the  performance  of  their 
high  and  important  duties,  and  that,  if 
the  House  be  so  obstructed,  either  collec- 
tively, or  in  the  persons  of  the  individual 
members,  the  remedy  should  be  in  its. 
own  hands,  and  immediate,  without  the 
delay  of  resorting  to  the  ordinary  tribu- 
nals of  the  oountTj.  Hence  liberty  of 
speech  within  the  walls  of  the  House, 
freedom  from  arrest,  and  from  some  other 
restraints  and  duties  during  the  sitting  of 
Parliament,  and  for  a  reasonable  time 
before  and  after  its  sitting  (with  the  ex- 
ception of  treason,  felony,  and  breach  of 
the  peace),  which,  although  the  privileges, 
properly  so  styled,  of  the  individual 
members,  are  yet  the  privileges  of  the 
House.  Hence  the  power  of  committing 
for  contempt  those  who  obstruct  their 
proceedings,  either  directly,  by  attacks 
upon  the  body  of  any  of  its  members,  or 
indirectly,  by  vilifying  or  otherwise  op- 
posing its  lawful  authority.  Cases  have 
frequently  arisen,  in  which  the  extent  and 
exercise  of  these  privileges  and  powers 
have  come  in  question:  and  I  believe 
that  all  such  cases  will  be  found  to  range 
themselves  under  one  of  the  two  heads  I 
have  mentioned.  But  this  is,  I  believe, 
the  first  time  in  which  a  question  has 
arisen  as  to  the  power  of  the  House  to 
authorise  an  act  prejudicial  to  an  indi- 
vidual who  has  neither  directly  nor  in- 
directly obstructed  the  proceedings  of 
the  House,  and  is  in  no  way  amenable  to 
its  authority.  The  decision  of  Lake  v. 
Kim,ia)  which  I  mentioned  before,  pro- 
ceeded on  similar  grounds  of  necessity. 
Eveiy  facility  ought  undoubtedly  to  be 

S'ven  to  all  persons  applying  to  either 
ouee  of  Parhament  or  to  any  court  of 
justice  for  the  redress  of  any  alleged 
grievance;  and  it  would  be  most  incon- 
venient to  hold  such  persons  liable  to 
actions  for  anything  contained  in  such 
applications,  as  libel ;  but,  when  those 
who  are  applied  to  circulate  generally  by 
sale  such  defiftmatory  matters,  the  case 

(a)  1  Saand.  131. 
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assmnes  a  -very  different  character.  lu 
the  case  of  jPatrman  t.  Iv€${a)  a  petition 
addressed  by  the  creditor  of  an  officer  in 
the  army  to  Lord  Paltnertton  the  Secretary 
at  War  was  held  not  to  be  actionable, 
although  containing  defamatory  matter ; 
ont  can  it  be  doubted  that  if  Lora  Palfner- 
eUm  had  ordered  it  to  be  published,  the 
publisher  would  have  been  liable  to  an 
action;  or  can  it  be  contended  that  the 
SeCTetary  of  State, (b)  to  whom  the  report 
and  reply  on  which  this  action  is  brought 
were,  by  Act  of  Parliament,  directed  to 
be  sent,  to  be  bv  him  laid  before  the 
Parliament,  woulahaye  been  justified  in 
publishing  them  ?  and,  if  not,  why  should 
the  House  of  Commons  be  at  liberty  to  do 
soP  In  the  same  manner  the  protection 
of  all  confidential  communications  extends 
no  furCaer  than  the  necessity  of  each 
particular  case  requires. 

It  is  eaid  that  if  papers,  however  de- 
famatory, must  neediis  oe  printed  for  the 
use  of  the  members,  as  it  is  plain  they 
must,  and  the  point  is  not  disputed,  their 
further  circulation  cannot  be  avoided, 
for  what  is  to  be  done  with  the  copies 
upon  a  ^ssolution  of  Parliament,  or  upon 
the  death  or  retirement  of  a  member  P 
The  answer  is  obvious — ^the  copy  of  such  de- 
famatory matter  ought  to  be  destroyed,  (c) 
as  it  can  no  longer  be  used  for  the  pur- 
pose for  which  it  was  intended :  at  all 
events  it  must  not  be  communicated  to 
others.  But  it  is  said  that  the  con- 
stituents have  a  right  to  watch  over  the 
•conduct  of  their  representatives,  and 
therefore  to  know  what  passes  in  the 
House.  The  House  itself  is  or  a  different 
opinion,  for  it  is  only  by  sufferance  that 
anyone  is  allowed  to  be  present  at  its 
debates ;  it  is  only  by  sufferance  that  the 
debates  are  allowed  to  be  published ;  and 
it  is  only  by  the  special  permission  of 
the  House  that  its  votes,  and  proceed- 
ings, and  papers  are  communicated  to  the 
public,  and  that  in  the  manner  in  which 
they  think  fit  to  order.  If  the  consti- 
tuents had  a  right  to  know  all  that  passes, 
or  if  the  House  of  Ck>mmon8  were  an 
open  court,  then  indeed  there  might  be 
some  colour  for  saying  that  it  was  neces- 
aary  to  publish  all  its  proceedings.((l)  It  is 
upon  tne  ground  that  courts  of  justice 
are  open  to  the  public,  that  what  passes 
there  is  public  at  the  time,  and  that  it  is 
important  that  all  persons  should  be  able 
to  scrutinize  what  is  there  done,  that  the 


(a)  5  B.  &  Aid.  642 ;  1  D.  &  K.  252  ;  1  Chit. 
Rep.  85. 

(6)  Lord  John  Rassell. 

(c)  See  lifb  of  Lord  .Campbell,  2,  1 13  (edn. 
1 881),  by  the  Honble.  Mrs.  Hardcastle ;  Hansard, 
Pari.  Deb.  8id  series,  47, 1194. 

(<l)  See  per  Cockbam,  C.J.,  in  Wa»on  v. 
Walter,  LB.  4  QB.  93. 


publication  of  every  thing  which  there 
passes  has  been  thought  to  be  lawfuL  I 
for  one  do  not  go  that  length,  but  think, 
with  some  juc^^s  of  great  name  who 
have  gone  before  me,  that  the  doctrine 
is  to  l^  taken  with  much  limitation ;  but 
I  feel  sure  that  it  cannot  apply  to  a  court 
which  is  not  open,  whose  proceedings  in 
contemplation  of  law  are  secret  at  the 
time  they  take  place,  and  to  whom  eas 
parte  statements,  often  grossly  defama- 
tory, are  made  without  the  defamed  |>er« 
son  havinff  any  opportunity  of  being 
heard,  and  indeed  often  without  the 
possibility  of  any  inquiry  being  insti- 
tuted ;  and  it  is  not  impossible,  if  such 
indiscriminate  publication  and  tale  be 
continued  by  the  House  of  Commons,  that 
petitions  containing  the  grossest  libels 
against  the  most  innocent  individuals 
may  be  purposely  and  maliciously  pre- 
sented to  that  Honourable  House,  by  per- 
sons who  seek  to  publish  and  sell  them 
with  impunitr|r,  ana  to  make  the  House 
most  unconsciously  the  instrument  of  cir- 
culating their  slander. (a)  It  is  the  nature 
of  the  proceedings  themselves  which 
justifies,  if  at  all,  the  publication  of  what 
passes  in  a  court  of  justice ;  and  any  per- 
son may  therefore  publish  them ;  but  the 
proceecung^  of  the  House  of  Commons 
cannot  be  published  without  the  authority 
of  the  House ;  the  right  to  publish  does 
not  result  from  the  nature  of  the  thing 
published,  but  Arom  the  leave  obtained 
from  the  House;  and  this  alone  shows 
that  it  cannot  be  matter  of  necessity  for 
the  information  of  the  constituents.  I  do 
not  say  that  it  may  not  be  conducive  to 
the  public  interests  to  inform  the  world 
at  large  of  much  that  passes  in  the  House, 
but  I  do  say  that  it  cannot  be  conducive 
to  the  public  interests  to  circulate  private 
slander ;  and  that,  in  the  exercise  of  a 
due  discrimination  as  to  what  part  of 
its  proceedings  shall  be  published,  the 
House  of  Commons  is  bound  to  take  care 
that  such  private  slander  be  not  circulated 
by  its  authority. 

But  it  is  said  to  be  necessary  in  order 
to  obtain  the  requisite  information  for 
the  members  in  any  legislative  or  in- 
quisitorial measure.  This  ground  is  still 
less  tenable :  the  House  is  armed  with 
ample  powers  to  send  for  all  persons  who 
can  give  them  information  either  before 
a  committee,  or  at  the  bar  of  the  House. 
It  can  never  be  necessary  to  sell  indis- 
criminately to  everybody,  in  order  to 
take  the  chance  of  some  person  volim- 
teering  information  to  the  House.  Will 
it  be  said  that  any  one  ever  did  volunteer 

(a)  See  Quarterly  Review,  61,  149 ;  Pember 
ton's  letter  to  Lord  Langdale,  Snd  edn.,  p.  22 ; 
Rtx  T.  Saliabury,  I  Ld.  Baym.  341. 
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information  in  consequence  of  snch  pub- 
licatione  by  the  House,  or  that  the  Honfle 
ever  waited  and  paused  in  its  delibera- 
tions or  its  Tctes,  in  order  to  see  whether 
anyone  would  so  yolnnteerP  It  is  not 
pretended  that  such  has  been  the  iact. 
Whether  any  individual  member  might 
or  might  not  be  justified  in  communi- 
cating to  some  persons  out  of  the  House 
defamatory  matter  printed  for  the  use  of 
the  House,  I  cannot  pretend  to  say.  Pro- 
bably, upK>n  any  such  question  arising, 
tiie  decision  will  lie  witn  a  jury ;  but  I 
would  by  no  means  bind  myseUT  to  any 
opinion  on  that  subject ;  this  is  the  case 
of  an  open  sale  to  all  who  choose  to  buy, 
not  justified  by  any  peculiar  circum- 
fctAnces  attending  this  case  above  others. 

Where,  then,  is  the  necessity  for  this 
power?  Privileges,  that  is,  immunities 
and  safeguards,  are  nereesary  for  the  pro- 
tection of  the  House  of  Oommuns,  in  the 
exercise  of  its  high  functions.  All  the 
subjects  of  this  realm  have  derived,  are 
deriving,  and  I  trust  and  believe  will 
continue  to  derive,  the  greatest  benefits 
f^m  the  exercise  of  those  functions.  All 
persons  ought  to  be  very  tender  in  pre- 
serving to  the  House  all  privileges  which 
may  be  necessary  for  their  exercise,  and 
to  place  the  most  implicit  confidence  in 
their  representatives  as  to  the  due  exer- 
-cise  of  those  privileges.  But  power,  and 
especially  the  power  of  invading  ^  the 
rights  of  others,  is  a  very  different  thing  : 
it  18  to  be  regarded,  not  with  tenderness, 
but  with  jealousy ;  and,  unless  the  legality 
of  it  be  most  clearly  established,  those 
who  act  under  it  must  be  answerable  fcr 
the  consequences.  The  onus  of  showing 
the  existence  and  legality  of  the  power 
now  claimed  lies  upon  the  defendants ;  it 
appears  to  me,  after  a  fbll  and  anxious 
oonsideration  of  the  reasons  and  autho- 
rities adduced  by  the  AUiy/ney  General  in 
his  learned  argument,  and  after  much 
reflection  upon  the  subject,  that  they  have 
entirely  failed  to  do  so ;  and  I  am  there- 
fore  of  opinion  that  the  plaintiff  is  entitled 
to  our  judgment  in  his  favour. 

CouEBEDGX,  J. :  I  concur  with  the  rest 
of  the  Court  in  thinking  that  this  plea 
discloses  no  sufficient  answer  to  the  de- 
claration; and,  if  mj  brother  Tattevm, 
after  the  full  and  satisfactory  discussion 
which  the  question  had  then  received, 
felt  reluctant  to  state  his  reasons  at 
length,  it  may  well  be  seen  how  much 
more  ground  there  is  now  for  me  to 
^[esire  uiat  I  might  be  allowed  simply  to 
express  my  concurrence.  But  the  unusual 
importance  of  the  principles  involved  in 
the  decision,  and  the  profound  respect  due 
io  those  whose  privileges  are  said  to  be 
at  stake  in  the  cause,  seem  to  require 
that  I  also  should  state  the  reasoning  by 
which  I  have  arrived  at  this  conclusion; 


and  I  have  the  consolation  at  lea«t  to  feel 
certain  that  I  cannot  weaken  the  just 
effect  upon  this  audience  of  what  has 
already  been  stated.  I  shall  not,  how- 
ever, think  it  necessary  to  notice  all  the 
points  which  have  been  made,  or  to  com- 
ment on  more  than  a  few  of  the  auUio- 
rities  cited  in  the  argument.  It  would, 
indeed,  be  impossible  to  do  this  within 
any  now  reasonable  bounds ;  and,  in  my 
opinion,  the  questions  on  which  the  cause 
must  turn  are  so  elementary,  whatever 
difficulty  there  may  be  in  them,  that  they 
must  after  all  be  decided  chiefly  upon 
principle. 

Two  great  questions  have  been  discussed 
upon  the  argument ;  and  1  shall  consider 
the  plea  as  sufficiently  raising  them  in  sub- 
stance, although  I  cannot  say  that  they 
are  raised  so  simply  and  unambiguously 
as  I  should  have  expected,  as  well  from 
the  great  learning  and  ability  and  indus- 
try employed  in  framing  it,(a)  as  from  the 
dignity  of  that  high  body  on  behalf  of 
which  we  are  informed  that  it  has  been 
pleaded.  The  first,  and  immeasurably 
the  more  important,  of  these  is,  whether 
it  be  competent  to  the  Court,  afler  the 
disclosure  by  the  plea  that  the  House  of 
Commons  has  declared  itself  to  have  the 
power  of  publishing  any  report,  vote,  or 

Sroceeding,  the  publication  whereof  it 
eems  necessary  or  conducive  to  the  pub- 
lic interests,  to  inquire  whether  by  law 
the  House  has  such  power.  Although 
not  in  form  a  plea  to  the  jurisdiction,  and 
wanting  one  essential  incident  to  such  a 
plea,  if  we  answer  this  question  in  the 
affirmative  it  would  in  effect  lead  to  much 
the  same  consequences.  We  should  not 
indeed  dismiss  the  plaintiff  from  our 
Couit  to  another  tribunal  competent  to 
give  him  relief,  for  none  such  ib  alleged  to 
exist ;  but  we  should  give  judgment  against 
him  ministerially  rather  tlmn  judicially, 
on  the  ground  that  the  act  complained 
of  was  done  in  the  exei-cise  of  a  power,  as 
to  which  the  whole  jurisdiction,  both  to 
declare  its  existence  and  to  decide  on  the 
propriety  of  its  exercise  in  the  individual 
case,  was  beyond  our  competence,  and 
exclusively  in  the  body  by  whom  the  very 
act  was  done.  According  to  this  argu- 
ment, the  plea  in  form  leaves  a  matter 
for  our  decision,  but  in  substance  pre- 
scribes conclusively  the  judgment  to  be 
pronounced.  It  must  be  admitted  that 
this  is  a  very  startling  conclusion:  and 
certainly  it  must  not  be  confounded  with 
cases  to  which  it  has  been  likened,  where, 
the  question  in  a  cause  turning  upon 
foreign  law  or  any  of  those  branches  of 
our  own  law  administered  in  courts  of 
peculiar  jurisdiction,  we  decide  it,  not 
according  to  the  common  law,  but  accord- 

(a)  The  plea  is  signed  by  Wightnan. 
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ing  to  what  we  suppose  would  have  been 
the  decision  iu  the  loreign  or  the  peculiar 
court.  We  are  undoubtedly  bound  00  to 
do ;  in  one  sense  we  hare  no  discretion  to 
do  otherwise ;  that  is,  we  cannot  be  in- 
fluenced by  any  consideration,  whether 
that  decision  would  be  satisfactory  to  our 
own  minds  as  English  or  common  lawyers ; 
but  still  we  exercise  a  judicial  discretion, 
the  same  in  kind,  as  in  deciding  on  a 
question  of  the  commoner  statute  law; 
for  we  inquire,  by  such  lights  as  we  can 
procure,  what  that  law,  foreign  or  pecu- 
liar, ma^  be ;  and,  when  we  haye  ascer- 
tained it,  we  apply  the  facts  to  it,  and 
decide  aocordiDgly.  Neither,  again,  is 
this  to  be  confounoed  with  cases  in  which, 
after  an  adjudication  by  a  foreign  or  pecu- 
liar court  upon  the  same  facts  between  the 
same  parties,  one  shall  brin^  the  other 
before  us  in  the  way  of  original  suit; 
there  indeed,  and  upon  a  distinct  prin- 
ciple, if  the  fact  of  such  adjudication  be 
properly  pleaded  and  proved,  or  admitted, 
the  further  agitation  of  the  question  will 
not  be  permitted:  we  do  not  profess  to 
•decide  upon  the  merits  of  the  case :  the 
existence  of  the  former  judgment  in  full 
force  is,  by  our  own  law  itself,  a  legal  bar 
to  the  second  recoyery  ox  a  new  agitation 
of  the  matter.  We  are  now,  howeyer, 
called  upon  to  abstain  from  all  inquiry,  in 
a  case  in  which  the  existence  of  the  law  is 
not  substantiyeljr  alleged  in  the  plea  (for 
as  the  House,  it  is  admitted,  cannot  make 
the  law,  the  resolution  declaring  it  is 
only  eyidence  of  its  existence,  and  not  an 
allegation  of  it),  where  it  does  not  appear 
that  the  particular  facts  haye  oyer  been 
adjudicated  on,  and  where  the  particular 
order,  under  which  the  act  complained  of 
was  done,  is  not  distinctly  brought  within 
the  law  as  said  to  haye  been  declared. 

All  this,  howeyer,  has  been  maintained 
upon  the  footing  of  priyilege.  It  is  said 
the  Commons  have  declared  that  they 
have  this  priyilege,  and  the  act  has  been 
done  in  the  exercise  of  the  priyilege,  but 
a  court  of  law  can  neither  inquire  whether 
they  haye  the  priyilege,  nor  whether  the 
case  falls  within  it,  because  the  House  of 
Commons  alone  is  to  judge  of  its  own 
priyileges:  the  Court,  therefore,  to  use 
the  words  of  the  Attorney  Qeneralf  has 
"  nothing  to  do  but  to  giye  judgment  for 
the  defendants." 

Now  it  will  be  observed  that  one  and  the 
same  reason  in  terms  is  here  assigned 
for  two  widely  differing  conclusions ;  and 
it  may  therefore  well  be  that  the  proposi- 
tion may  have  two  different  senses,  and  be 
true  in  one  though  false  in  the  other.  No 
one  in  the  least  degree  acquainted  with 
the  constitution  of  the  country  will  doubt 
that  in  one  sense  the  House  is  alone  to 
judge  of  its  own  privileges,  that  in  the 
case  of  a  recognised  privilege  the  House 


alone  can  judge  whether  it  has  been 
infringed,  and  how  the  breach  is  to  be 
punished.  This  concession,  however, 
will  not  satisfy  the  advocates  of  privilege, 
nor  the  exigencies  of  the  defenduit's  case. 
The  Attorney  Oeneral  contends  that  the 
House  is  alone  and  exclusively  judge 
of  its  own  privileges,  in  the  sense  th^t 
it  alone  is  competent  to  declare  their 
number  and  extent,  and  that  whatever 
the  House  shall  resolve  to  be  a  privilege 
is  by  such  resolution  conclusively  demon- 
strated to  have  been  so  immemoxmlly. 

This  proposition  must  be  tried  by  the 
tests  of  prmciple  and  authority.  And, 
first,  it  is  not  immaterial  to  observe  that 
privileges,  though  various  in  their  kinds 
and  effects,  are  all  understood  to  be  eom- 
prehended  within  the  proposition ;  and  I 
at  once  admit  that  no  distinction  can  be 
made;  for  all  privileges  must  be  ulti- 
mately referred  to  the  same  source,  the 
effective  discharge  of  those  duties  which 
hj  the  constitution  are  cast  upon  the 
House  of  Commons.  At  the  same  time  it 
is  obvious  that,  in  effect  and  in  feeling, 
those  |)rivileges  which  become  personal 
immunities  to  individual  members,  and 
those  which  are  public  and  can  be  exer- 
cised only  by  the  whole  body  in  discharge 
of  some  public  duty,  are  very  different; 
and,  when  we  are  considering  on  principle 
the  reasonableness  of  the  proposition  con- 
tended for,  it  muet  not  be  laid  out  of 
sight  that  the  same  rule  is  to  be  extended  to 
that  which  the  pride,  the  passions,  and  the 
self-interest  of  members  may  naturally  be 
tempted  to  extend,  and  to  that  which  the 
whole  body,  for  the  efficient  discharge  of 
its  great  public  duties,  may  have  thought 
it  requisite  to  demand  of  the  constitu- 
tion. That  this  is  not  an  idle  apprehen- 
sion the  cases  cited  from  the  jcurnala(a)  by 
the  plaintiff's  counsel  abundantly  demon- 
strate. 

I  next  observe  that  the  power  to  make 
any  new  privilege  has  been,  as  was  neces- 
sary, distinctly  disclaimed ;  the  House,  it 
is  said,  only  acts  judicially  in  deolaring 
the  law  of  Parliament.  We  must,  how- 
ever, look  to  the  substance  of  things, 
and,  as  that  cannot  be  done  indirectly 
which  it  is  unlawful  to  do  directly,  if  it 
shall  appear  that  the  power  claimed  is  in 
effect  equivalent  to  that  which  is  dis- 
claimed, a  strong  presumption  at  least  is 
raised  against  the  validity  of  the  claim. 
Now  what,  in  effect,  is  the  right  to  declare 
the  extent  of  privilege  conclusively  but 
irresponsible  and  uncontrollable  power 
to  make  it  P  At  present  we  know,  or  we 
fancy  we  know,  the  limits  of  privilege,  in 
certain  cases  at  least,  for  example,  we 
have  been  taught  that  the  House  of 
Commons  cannot  administer  an  oath  to  a 

(a)  See  above,  pp.  746,  747viii. 
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witneB8(a) ;  let  me  suppose  the  House  to 
resolve  to-morrow  that  it  has  the  power 
to  do  BO,  and  that  it  is  a  breach  of  pri- 
Tilege  to  deny  it ;  if  the  Attorney  General* 8 
argument  be  correct,  that  power  not 
merely  is  thenceforth,  bnt  from  time 
immemorial  has  been,  inherent  in  the 
House,  and  every  judge  and  lawyer  must 
forget  all  that  he  has  been  learned  before, 
and  is  forbidden  to  inquire  even  into  the 
previous  acts  or  declarations  of  the  same 
branch  of  the  Legislature  upon  the  same 
subject ;  although  the  journals  of  the 
HoQse  might  teem  with  conclusive  proof 
that  no  such  power  existed,  it  would  not  i 
be  lawful  for  this  Court  to  borrow  light  | 
from  them  ;  it  must  acquiesce  in  the  new  ! 
declaration,  and  deny  its  relief  to  any 
one  suffering  under  it.  Yet  what  would 
be  in  effect  the  result,  but  that  the  House 
would  have  thus  acquired  for  itself  a 
power  which  no  lawyer  could  doubt  it  did 
not  possess  before?  I  have  put  a  case 
drawn  from  within  the  range  of  those 
which  fall  under  the  admitted  province 
of  privilege,  but  the  same  reasoning  will 
apply  to  cases  entirely  unconnected  with 
it,  cases  which  have  really  nothing  to  do 
with  the  duties  and  proceedings  of  the 
House.  It  would  be  easy  to  put  striking 
instances  of  this  kind,  but  they  may  be 
summed  up  at  once,  and  without  the  least 
exaggeration,  in  the  remark,  that  there  is 
nothing  dear  to  us,  our  property,  liberty, 
lives,  or  characters,  which,  if  this  pro- 
position be  true,  is  not  by  the  constitution 
of  the  country  placed  at  the  mercy  of  the 
resolutions  of  a  single  branch  of  the 
Liegislature. 

Three  answers,  however,  are  made  to 
such  a  supposition:  first,  it  is  said  that 
paramount  and  irresponsible  power  must 
be  lodged  somewhere,  and  that  it  can  no- 
where be  so  safely  lodged  as  with  the 
representatives  of  the  people ;  secondly, 
that  it  is  not  seemly  to  presume  nor  sound 
to  argue  from  presumea  abuses  of  power 
by  so  august  a  body;  thirdly,  that  in 
truth'  what  has  been  urged  by  way  of 
objection  with  regard  to  the  House  of 
Commons  might  equally  be  said  in  the 
matter  of  contempts  of  this  or  any  other 
court  of  judicature. 

As  to  the  first,  I  would  observe  that,  by 
the  theory  of  the  advocates  for  privilege, 
they  cannot  argue  this  as  a  question  of 
power ;  they  limit  themselves  in  terms  to 
jurisdiction,  they  claim  only  an  absolute 
jurisdiction.  I  answer  that  is  in  effect 
uncontrollable  power;  if  they  reply  bv  an 
admission  and  a  justification  of  that  which 
I  object,  they  must  at  least  abandon  their 
disclaimer  of  it,  and  acknowledge  that 
they  do  in  effect  contend  for  the  right 

(a)  See  84  &  35  Vict.  c.  83. 
o     61636. 


not  merely  to  declare,  but  to  make  privi- 
leges. But,  if  they  justify  the  claim  by 
asserting  that  absolute  and  irresponsible 
power  must  be  lodged  somewhere,  and 
that  it  can  nowhere  be  so  safely  lodged 
as  with  the  representatives  of  the  people, 
I  take  leave  respectfully  to  dissent  from 
both  branches  or  the  proposition. 

As  to  the  first,  I  will  not  waste  time  by 
examining  those  extreme  cases  with  re* 
gard  even  to  the  entire  Legislature,  in 
which,  according  to   the  theory   of  the 
constitution,   even    its     so-called    omni- 
potence is  limited,  cases  wisely  not  spe- 
cified, nor  in  terms  provided  for,  because 
they  are  beyond  the  constitution,  and, 
when  they  unhappily  arise,  resolve  society 
in    its    original    elements.     But,   if   the 
assertion  l^  applied  to  any  body  in  the 
state,  or  any  court  for  the  admimstration 
of  justice,    civil    or    criminal,  there   is 
neither  the  one  nor  the  other  which  by 
the  constitution  claims  absolute  power  in 
the  sense  in  which  it  is  now  claimed  for 
the    Commons.     Every    (question   which 
comes  before  a  court  of  justice  must  be 
one  of  law  or  fact,  and,  as  to  either,  the 
decision  may  be  wrong  through  error  or 
corruption,  but  our  constitution  has  been 
careful,  almost  to  an  extreme,  in  providing 
the  means  of  correcting  it  in  both  cases, 
and  for  punishing  it  m  judge  or  jury, 
when  it  can  be  traced  to  corruption.    It 
is  true  that,  as  to  errors  in  law,  there 
must  be  some  limit  to  the  series  of  courts 
of  revision,  and  it  is  supposable  that  the 
court  of  last  resort  may  persist  in  the 
error  of  the  original  decision.    But  even 
in  that  extreme  case  the  constitution  fails 
not,  for  the  Parliament  may  then  inter- 
fere (%nd  has  done  so  in  some  cases)  to 
reverse  and  annul  the  erroneous  decision. 
Denying  as  I  do  the  first  branch  of  the 
proposition,  it  is  not  necessary  for  me, 
and  would  not  comport  with  the  profound 
respect  which  I  feel  for  the  Mouse   of 
Commons,  to  give  my  reasons  for  doubting 
the  second. 

But  it  is  said,  secondly,  that  the  argu- 
ment is  founded  on  presumed  abuse  of 
power  by  the  House  of  Commons,  that 
such  an  argument  is  not  sound  in  reason- 
ing, nor  seemly  as  applied  to  so  august  a 
body.  I  agree  that  it  is  not  seemly,  and 
I  disclaim  the  intention  of  using  it ;  yet, 
when  I  am  considering  merely  the  ante- 
cedent reasonableness  of  the  defendant's 
argument,  I  cannot  pretend  to  forget 
what  the  journals  of  the  House  have  been 
shown  to  contain,  nor  to  be  ignorant  that 
it  is  of  the  very  nature  of  irresponsible 
power,  especially  in  the  hands  of  a  large 
Dody,  to  run  to  excess.  I  believe,  how- 
ever, that  among  those  who  now  claim 
this  power  are  the  men  who  would  be  the 
very  last  to  abuse  it.    But  the  truth  is, 

Q  Q 
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that  the  answer  is  beside  the  question, 
for  the  cases  are  put  merely  to  try  the 
truth  of  an  universal  proposition,  and  by 
the  strictest  rules  of  reasoning  you  may 
apply  even  extreme  cases  to  test  the  truth 
of  such  propositions.  My  opponent  in 
argument  asserts  that  in  all  cases  the 
House  may  declare  conclusively  that  it 
possesses  this  or  that  privilege.  I  deny 
the  truth  of  that,  because,  if  true,  the 
House  would  be  able  to  commit  by  law 
this  or  that  monstrous  act  of  tyranny  or 
injustice;  he  may  in  return  either  deny 
my  assertion,  or  admit  it ;  if  he  deny  it 
ho  will  soon  find  that  he  must  abandon 
his  first  claim  also ;  if  he  admit  it,  then 
my  argument  is,  that,  whether  in  fact  the 
consequence  will  happen  seldom  or  often, 
or  it  may  be  never,  that  cannot  be  law 
from  which  such  a  consequence  may  in 
natural  course  follow. 

To  the  third  answer  I  have  already 
given  the  necessary  reply  in  considering 
the  first.  I  will  only,  in  addition,  point 
out  how  wide  the  distinction  is  between 
the  declaration  of  the  House  of  Commons 
in  a  matter  of  privilege,  where  itself  is 
judge  and  party,  and  where  the  law  pro- 
vides no  means  of  revision  in  any  indi- 
vidual case,  and  the  decision,  even  erro- 
neous, even  corrupt,  of  a  court  of  justice 
between  contending  parties.  I  do  not 
forget,  but  reserve  for  another  place,  the 
case  of  committals  for  contempts,  which 
will  be  found,  both  as  regards  the  House 
and  courts  of  justice,  to  fall  more  pro- 
perly under  a  difi*erent  consideration. 

But  it  is  said  that  this  and  all  other 
courts  of  law  are  inferior  in  dignity  to 
the  House  of  Commons,  and  that,  there- 
fore, it  is  impossible  for  us  to  review  its 
decisions.  This  ar^ment  appears  to  me 
founded  on  a  misunderstanding  of  several 
particulars ;  first,  in  what  sense  it  is  that 
this  court  is  inferior  to  the  House  of 
Commons ;  next,  in  what  sense  the  House 
is  a  court  at  all;  and,  lastly,  in  what 
sense  we  are  now  assuming  to  meddle 
with  any  of  its  decisions.  Vastly  inferior 
as  this  Court  is  to  the  House  of  Commons, 
considered  as  a  body  in  the  State,  and 
amenable  as  its  members  may  be  for  ill 
conduct  in  their  office  to  its  animadver- 
sions, and  certainly  are  to  its  impeach- 
ment before  the  Lords,  yet,  as  a  court  of 
law,  we  know  no  superior  but  those 
courts  which  may  revise  our  judgments 
for  error ;  and  in  this  respect  there  is  no 
common  term  of  comparison  between  this 
Court  and  the  House.  In  truth,  the 
House  is  not  a  court  of  law  at  all,  in  the 
sense  in  which  that  term  can  alone  be  pro- 
perly applied  here  ;  neither  originally, 
nor  by  appeal,  can  it  decide  a  matter  m 
litigation  oetween  two  parties ;  it  has  no 
means  of  doing  so;    it  claims  no  such 


I  power ;  powers  of  inquiry  and  of  accoea- 
tion  it  has,  but  it  decides  nothing  judi- 
cially, except  where  it  is  itself  a  party,  in 
the  case  of  contempts.  As  to  them  no 
question  of  degree  arises  between  courts ; 
and,  in  the  only  sense,  therefore,  in  which 
this  argument  would  be  of  weight,  it  does 
not  apply.  In  any  other  sense  the  argu- 
ment IS  of  no  force.  Considered  merely 
as  resolutions  or  acts,  I  have  yet  to  learn 
that  this  Court  is  to  be  restrained  by  the 
dignity  or  the  power  of  any  body,  how- 
ever exalted,  from  fearlessly,  though  re- 
spectfully, examining  their  reasonable- 
ness and  justice,  where  the  rights  of  third 
persons,  in  litigation  before  us,  depend 
upon  their  validity.  But  I  deny  that  this 
inquiry  tends  to  the  reversal  of  any  de- 
cision of  the  House ;  the  general  r^olu- 
tion  and  the  res  jvdieanda  are  not  iden- 
tical ;  the  House  of  Commons  has  never 
decided  upon  the  fact  on  which  the  plain- 
tiff tendered  an  issue  ;  that  argument 
will  be  found  by-and-by  to  apply  to  the 
cases  of  committal  for  contempt  but  it 
has  no  place  in  the  consideration  imme- 
diately before  me. 

Again,  it  is  said  that  the  jurisdiction 
of  the  House  must  be  exclusive,  because 
it  proceeds  not  by  the  common  law,  of 
which  alone  we  are  cognisant,  but  by  a 
different  law,  the  parliamentary  law,  of 
which  we  are  wholly  ignorant.  I  cannot 
think  that  this  arp^ument  is  entitled  to 
much  weight.  It  is  every  day's  practice 
with  us  to  decide  cases  which  turn  upon 
the  laws  of  foreign  countries,  or  the  laws 
administered  in  courts  of  peculiar  juris- 
diction in  this  country.  Of  these  we  have 
no  judicial  knowledge ;  but  we  acquire 
the  necessary  knowledge  by  evidence; 
and  it  is  not  denied  that,  where  in  a  cause 
the  question  of  privilege  arises  inciden- 
tally, this  Court  must  take  notice  of  it, 
and  inquire  into  its  existence  and  extent. 
What,  therefore,  it  must  do  in  some  cases 
where  the  same  difficulty  exists,  there 
can  be  no  moral  impossibility  on  that 
account  of  its  doing  in  all. 

This  objection,  however,  leads  me  to 
observe  that  cases  of  privilege  so  called 
will  often  arise,  where  the  question  will 
be,  not  merely  whether  the  privilege  does 
exist,  but  whether  the  claim  made  can  be 
reduced  at  all  under  any  true  definition 
of  privilege.  Privilege,  if  it  be  anything 
but  the  mere  declaration  of  the  present 
will  of  the  body  claiming  it,  must  be 
capable  of  som^  general  fixed  definition, 
however  it  may  vary  in  degrees  in  dif- 
ferent bodies.  "No  lawyer,  I  suppose,  now 
supports  the  doctrine  of  Black8iane^((^ 
that  the  dignity  of  the  Houses  and  their 
independence  are  in  great  measure  pre- 
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served  by  keeping  their  privileges  inde- 
finite. Bnt  of  privilege  in  the  general  we 
muBt  be  competent  to  form  some  opinion, 
becanse  we  have  from  time  to  time  to  deal 
with  onr  own  privileges.  Let  me  sup- 
pose, by  way  of  illnstration,  an  extreme 
case;  the  House  of  Commons  resolves 
that  anyone  wearing  a  dress  of  a  par- 
ticular manufacture  is  guilty  of  a  breach 
of  privilege,  and  orders  the  arrest  of  such 
persons  by  the  constable  of  the  parish. 
An  arrest  is  made  and  action  brought,  to 
which  the  order  of  the  House  is  pleaded 
as  a  justification.  The  Attomey  Qeneral 
has  said  that  it  is  always  a  question  of 
privilege,  when  it  is  a  question  whether 
the  House  has  power  to  order  the  act 
complained  of  to  be  done ;  and  that  this 
question  arises  directly,  whenever  it  ap- 
pears by  the  record  that  the  action  is  for 
that  which  the  House  has  ordered  to  be 
done.  In  such  a  case  as  the  one  supposed 
the  plaintiff's  counsel  would  insist  on  the 
distinction  between  power  and  privilege, 
and  no  lawyer  can  seriously  doubt  that 
it  exists  ;  but  the  argument  confounds 
them,  and  forbids  us  to  inquire  in  any 
particular  case  whether  it  ranges  under 
the  one  or  the  other.  I  can  find  no  prin- 
ciple which  sanctions  this. 

1  proceed  now  to  examine  a  few,  and 
but  a  few,  of  the  very  numerous  autho- 
rities cited  on  this  question.  It  does  not 
appear  to  me  at  all  necessary  to  go  through 
many,  for,  whatever  may  be  the  weight  of 
instances  of  acquiescence  by  individuals 
in  the  acts  of  the  House  of  Commons,  and, 

generally  sx)eaking,  I  consider  it  to  be 
ttle  or  none,  it  is  not  so  as  between  the 
House  of  Commons  and  the  courts  of  judi- 
cature. The  House  has  for  centuries  been 
feelingly  alive  upon  questions  of  privi- 
lege ;  and  for  centuries  it  has  been  the 
most  powerful  body  in  the  State  ;  if,  there- 
fore, I  find  in  several  well  considered 
cases  the  courts  disclaiming  to  be  bound 
by  the  resolutions  of  the  House  as  to  their 
privileges,  and  actually  adjudicating  upon 
them,  without  any  or  only  with  ineffectual 
remonstrance,  I  cannot  but  think  such 
instances  entitled  to  the  greatest  respect, 
and  to  be  of  quite  sufficient  force  to  esta- 
blish a  proposition  which  in  itself  is  so 
consonant  to  reason. 

I  know  it  will  be  said  that  in  many  of 
the  cases  alluded  to  the  question  of  privi- 
lege has  arisen  incidentally  only,  and  that 
in  such,  ex  TiecesHtaie,  the  courts  have 
interfered.  In  what  sense  "  incidentally  " 
is  here  used  has  been  often  asked  and 
never  as  yet  quite  satisfactorily  answered ; 
in  what  sense  a  greater  necessity  exists  in 
the  one  case  than  the  other  has  not  been 
made  out.  The  cases  of  habeas  corpw  are 
generally  put  as  instances  where  the  ques- 
tion arises  directly.    Let  me  suppose  the 


return  to  state  a  commitment  by  the 
Speaker  under  a  resolution  of  the  House 
ordering  the  party  to  capital  punishment 
for  a  larceny  committed ;  it  will  hardly 
be  said  that  a  stronger  case  of  necessity 
to  interfere  could  l^  supposed,  and  yet 
it  must  be  admitted,  on  the  other  hand, 
that  the  auestion  of  privilege  or  power, 
between  wnich  the  argument  for  the  de- 
fendants makes  no  difference,  would  arise 
directly.  A  case,  therefore,  may  be  sup- 
posed in  which  it  would  be  necessary  to 
mterfei'e,  even  where  the  so  doing  would 
be  a  direct  adjudication  upon  the  act  of 
the  House.  It  should  seem,  then,  that 
some  other  test  must  be  applied  to  ascer- 
tain in  what  sense  it  is  true  that  the 
House  can  alone  declare  and  adjudicate 
upon  its  own  privileges. 

I  venture,  with  great  diffidence,  to  sub- 
mit the  view  which  I  have  taken  on  these 
embarrassing  questions,  not  as  claiming 
the  suspicious  merit  of  novelty,  but  as  one 
which  will  at  least  remove  all  difficulties 
in  theory,  and  be  found,  I  believe,  not 
inconsistent  with  the  general  course  of 
authorities.  I  say  general  course;  for, 
during  so  long  a  series,  carried  through 
times  so  differing  in  political  bias,  and 
between  such  parties  as  either  House  of 
Parliament  on  the  one  side,  and  the  courts 
of  law,  individual  judges,  or  litigant 
suitors,  on  the  other,  it  would  be  quite 
idle  to  expect  that  any  one  uniform  prin- 
ciple should  be  found  to  have  invariably 
prevailed.  In  the  first  place,  I  apprehend 
that  the  question  of  privilege  arises  directly 
wherever  the  House  has  adjudicated  upon 
the  very  fact  between  the  parties,  and 
there  only:  wherever  this  appears,  and 
the  case  may  be  one  of  privilege,  no  court 
ought  to  inquire  whether  the  House  has 
adjudicated  properly  or  not ;  but  whether 
directly  arising  or  not,  a  court  of  law  I 
conceive  must  take  notice  of  the  distinc- 
tion between  privilege  and  power;  and 
where  the  act  has  not  been  done  within 
the  House  (for  of  no  act  there  done  can 
any  tribunal,  in  my  opinion,  take  cogni- 
sance but '  the  House  itself), (a)  and  is 
clearly  of  a  nature  transcending  the  legal 
limits  of  privilege,  it  will  proceed  against 
the  doer  as  a  transgressor  of  the  law. 

To  apply  these  principles  to  the  cases  in 
which,  on  the  return  to  a  habeas  corpus,  it 
appears  that  the  House  has  committed  for 
a  contempt  in  the  breach  of  its  privileges, 
I  subscribe  entirely  to  the  decisions,  and 
I  agree  also  with  the  dicta  which  in  some 
of  them  the  Court  has  thrown  out  on  sup- 
posed extreme  cases.  In  every  one  of 
these  cases  the  House  has  actuallv  adjudi- 
cated on  the  very  point  raised  in  the 
return,  and  the  committal  is  in  execution 

(a)  Se«  above,  pp.  854,  921. 
GO   2 


933] 


Stockdale  against  Hansard,  1837-1840. 


[936 


of  its  judfj^ment.  In  all  of  them  the  war- 
rant, or  order,  has  set  out  that  which  on 
the  iacc  of  it  either  clearly  is,  or  may  be, 
a  breach  of  privilege,  or  it  has  contented 
itself  with  stating  the  party  to  have  been 
gailty  of  a  contempt  without  specifying 
the  nature  of  it  or  the  acts  constituting  it. 
Brass  Crosby's  ca8e(a)  is  an  instance  of  the 
former ;  Lord  Shafteshwnfsif))  of  the  latter. 
The  difference  between  the  two  is  imma- 
terial on  the  present  question,  which  is 
one  of  jurisdiction  only.  Although  in  the 
case  of  an  inferior  court,  over  which  this 
Court  exercises  a  power  of  revision  and 
control  even  in  matters  directly  within 
their  cognizance,  it  will  require  to  see  the 
cause  of  committal  in  the  warrant,  yet, 
with  regard  to  courts  of  so  high  a  dignity 
as  the  Houses  of  Parliament,  if  an  a^ndi- 
cation  be  stated,  generally  for  a  contempt, 
as  contempts  are  clearly  within  their  cog- 
nizance, a  respectful  and  a  reasonable  in- 
tendment will  be  made  that  the  particular 
facts,  on  which  the  committal  in  question 
has  proceeded,  warranted  it  in  point  of 
jurisdiction ;  for  the  propriety  of  the  ad- 
judication, that  being  assumed,  would  of 
course  not  be  to  be  inquired  into.  But  in 
both  cases  the  principle  of  the  decision  is, 
that  there  has  been  an  adjudication  by  a 
court  of  competent  jurisdiction.  Thus  in 
the  former.  Be  Grey,  0.  J.,  says^c) : — 

**  When  the  House  of  Ckimmons  adjudge  au}'- 
thing  to  be  a  contempt,  or  a  breach  of  privilege, 
their  adjudication  is  a  conviction,  and  their 
commitment  in  consequence,  is  execution  ;  and 
no  court  can  discharge  or  bail  a  person  that  is 
in  execution  by  the  judgment  of  any  other 
court.  The  House  of  Commons  therefore  hav- 
ing an  authority  to  commit,  and  that  commit- 
ment being  an  execution,  the  question  is,  -what 
can  this  Court  do  ?  It  can  do  nothiug  -when  a 
person  is  in  execution,  by  the  judgment  of  a 
court  having  a  competent  jurisdiction ;  in  such 
case,  this  Court  is  not  a  court  of  appeal.*' 

And  in  the  latter,  in  which  the  main 
contest  was  on  the  generality  of  the  order 
of  the  Lords,  Baviffard,  C.J.,  says(J) : — 

**  The  commitment  in  this  case  is  not  for  safe 
custody,  but  he  is  in  execution  on  the  judgment 
given  by  the  Lords  for  the  contempt,  and  there- 
fore if  he  be  bailed  he  will  be  delivered  out  of 
execution ;  because  for  a  contempt  in  facie  curia 
there  is  no  other  judgment  or  execution.** 

The  same  principle  will  explain  and 
justify  the  observations  which  have  been 
made  by  different  judges  from  time  to 
time  with  regard  to  supposed  cases,  even 
of  direct  adjudication ;   and,  if  it  should 

(a)  3  Wilfl.  188;  S.C.  2  W.  Bl.  754  ;  19  St. 
Tr.  1 138. 

(6)  1  Mod.  144;  S.C.  3  Keb.  792;  1  Freem. 
453  ;  6  St.  Tr.  1269. 

(c)  8  Wils.  199  J  19  St.  Tr.  1148. 
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appear  that  the  vice  objected  to  the  pro- 
ceeding is  not  of  improper  decision  or 
excess  of  punishment,  but  a  total  want  of 
jurisdiction,  in  other  words,  where  it  is 
contended  that  either  House  has  not  acted 
in  the  exercise  of  a  privilege,  but  in  the 
usurpation  of  a  power,  it  cannot  be  doubted 
that  the  same  judges,  who  were  most 
cautious  in  refraining  from  interfering 
with  privilege  properly  so  called,  woula 
have  asserted  tne  right  of  the  Court  to 
restrain  the  undue  exercise  of  power.  The 
fact  of  adjudication  then  has  no  weight, 
because  the  court  adjudging  had  no  juris- 
diction. Many  such  instances  have  been 
referred  to  in  the  argument.  I  pass  over 
the  luminous,  and,  as  I  think,  still  un- 
answered judgment  of  Lord  HoU,  in 
Begina  v.  PcUy,(a)  which  is  bottomed  on 
this  principle ;  but  I  will  cite,  by  way  of 
illustration,  the  dicta  of  Lord  Kenyan  and 
Lord  EUenhorough,  whom  I  select,  not 
only  for  their  pre-eminent  individaal 
nutnority,  but  also  because  I  can  cite  from 
their  judgments  in  cases  in  which  they 
were  with  a  firm  and  favourable  hand  up- 
holding the  just  privileges  of  the  Com- 
mons. And  it  is  satisfactory  to  see  that 
the  distinction  was  even  then  present  to 
their  minds. 

Lord  Kenyan,  in  Rex  v.  Wright,(h)  after 
saying — 

"  this  is  a  proceeding  by  one  branch  of  the  Legis- 
lature, and  therefore  we  cannot  inquire  into  it," 

immediately  qualifies  the  generality  of 
that  remark,  by  adding, 

*^  I  do  not  say  that  cases  may  not  be  put  in 
which  we  would  inquire,  whether  or  not  the 
House  of  Commons  were  justified  in  any  parti- 
cular measure;  if,  for  instance,  they  were  to 
send  their  serjeant-at-arms  to  arrest  a  counsel 
here,  who  was  arguing  a  case  between  two  indi- 
viduals, or  to  grant  an  injunction  to  stay  the 
proceedings  here  in  a  common  action,  un- 
doubtedly we  should  pay  no  attention  to  it" 

In  each  ciise  here  supposed,  there  would 
have  been  a  direct  adjudication  upon  the 
very  matter,  and  in  each  there  would  have 
been  a  claim  of  privilege ;  but  the  facts 
would  have  raised  the  preliminary  ques- 
tion, whether  privilege  or  not :  into  that 
inquiry  Lord  Aenyon  would  have  felt  him- 
self bound  to  enter;  and  when  he  had 
satisfied  himself  that  there  was  no  such 
privilege,  the  fact  of  adjudication  would 
have  become  immaterial. 

So  in  the  most  learned  and  able  argu- 
ment of  Holroyd  in  Burdett  v.  Ahbotj{c) 
when  he  had  put  a  case  of  the  Speaker 
issuing  his  warrant  by  the  direction  of 


(a)  2  Ld.  Baym.  1012. 
mcnts,"  &c.  cited  above. 
(6)  8  T.R.  296. 
(c)  14  East,  128. 
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the  House  to  put  a  man  to  death,  Lord 
EUenhorough  interposed  thus : — 

**  The  qaestion  in  all  cases  would  be  whether 
the  House  of  Commons  were  a  court  of  com- 
petent jurisdiction  for  the  purpose  of  issuing 
a  warrant  to  do  the  act.  You  are  putting  an 
extravagant  case.  It  is  not  pretended  that  the 
exercise  of  a  general  criminal  jurisdiction  is 
any  part  of  their  privile^^es.  When  that  case 
occnni,  which  it  never  will,  the  question  would 
be  whether  they  had  general  jurisdiction  to 
issue  such  an  order ;  and  no  doubt  the  courts  of 
justice  would  do  their  duty." 

This  case  again  supposes  an  adjudica- 
tion, but  can  language  be  more  clear  to 
show  the  undoubting  opinion  of  that  great 
judge,  that  it  would  haye  been  still  open 
to  this  Court  to  inquire  into  the  juris- 
diction of  the  House;  and  can  any  one 
seriously  believe  that  the  fact  of  a  pre- 
vious declaration  by  the  House,  that  they 
had  such  jurisdiction,  would  have  been 
considered  by  him  as  shutting  up  that 
inquiry  P 

Again,  the  same  principle  relieves  me 
from  all  difficulty  as  to  cases  where,  at 
first  sight,  the  question  appears  to  arise 
less  directly,  but  where  still  the  court  of 
law  would  have  to  determine  the  case 
before  it  upon  facts  already  directly 
adjudicated  uix)n  by  the  House.  Such 
was  the  celebrated  case  of  Bwrdett  v. 
Ahbot,(a)  in  the  decision  of  which  I  most 
heartily  concur.  There  the  action  was 
trespass  quare  cilau8vm  /regit,  and  assault 
and  false  imprisonment ;  but  the  defence 
was  a  procedure  in  execution  of  a  sen- 
tence of  the  House  of  Commons.  If  that 
sentence  were  pronounced  by  a  competent 
court,  it  warranted  all  that  was  done ; 
the  only  question  that  could  be  made 
upon  any  principle  of  law  was  the  com- 
petency of  the  s^judicating  court:  and, 
the  competency  of  the  House  to  commit 
for  a  contempt  being  not  seriously 
doubted,  there  was  a  direct  adjudication, 
into  the  propriety  of  which  this  Court 
would  not  inquire.  It  could  not  inquire 
into  it  without  trying  over  again  what 
had  already  been  decided  in  the  HouMe, 
i.e.,  whether  Sir  Francis  Burdett  had  been 
g:nilty  of  a  contempt ;  but  this  would 
have  been  contrary  to  the  plainest  prin- 
ciples of  law.  That  this  was  the  true 
principle  of  decision  may  be  seen  most 
simply  f^om  the  narrow  question  put  to 
the  judges  by  the  Lords,  and  the  short 
judgment  of  Lord  Eldon,  when  the  case 
came  before  the  House  on  writ  of  error.  (6) 

Neither  have  I  any  difficulty  with  any 
of  the  cases  in  which  the  question  arises 
upon  any  thing  said  or  done  in  the  House. 
In  xwint  of  reasoning,  it  needed  not  the 


(a)  14  East,  1. 

(6)  5  Dow,  199,  200. 


authoritative  declaration  of  the  Bill  of 
Bights  to  protect  the  freedom  of  speech, 
the  debates  or  proceedings  in  Parliament, 
from  impeachment  or  question  in  any 
place  out  of  Parliament ;  and  that  the 
House  should  have  exclusive  jurisdiction 
to  regulate  the  course  of  its  own  proceed- 
ings, and  animadvert  upon  any  conduct 
there  in  violation  of  its  rules,  or  deroga« 
tion  from  its  dignity,  stands  npon  the 
clearest  grounds  of  necessitv.(a)  The  ar- 
gument, therefore,  with  which  we  were 
pressed,  that  if  the  defendants  were  liable 
to  this  action,  the  Speaker  who  signed 
the  order  for  printing,  and  the  members 
who  concurrea  in  the  resolutions,  must 
be  equally  liable  to  be  tried,  on  the  ordi- 
nary principle  of  master  and  servant,  has 
no  foundation.  It  cannot  be  necessary  to 
dwell  on  a  distinction  so  well  established  ; 
on  the  other  hand,  no  conclusion  in 
favour  of  the  defendant's  can  be  drawn 
from  the  immunity  of  the  Speaker  or  the 
members  in  respect  of  anytning,  done  by 
them  in  the  House,  which  occasioned  the 
publication  of  the  libel  complained  of, 
without.  The  order  may  be  illegal,  and 
therefore  no  justification  to  him  who  acts 
on  it  without ;  and  yet  the  courts  of  law 
may  be  unable  to  penetrate  the  walls  of 
the  House,  and  give  redress  for  anything 
done  within:  iust  as  the  individual  who 
executed  an  illegal  order  of  the  monarch 
would  be  responsible,  although  the  con- 
stitution would  allow  of  no  proceeding 
against  the  monarch  himself. 

And  now,  having  made  these  limitations 
clear,  I  would  ask  whether,  subject  to 
them,  there  is  any  reasonable  doubt  that 
it  has  been  the  practice  of  the  courts  to 
inquire  into  questions  of  privilege,  a 
practice,  considering  all  the  circum* 
stances,  prevailing  with  remarkable  uni- 
formity, and  traced  from  very  early 
periods  P  It  would  be  impossible  for  me 
within  any  reasonable  limits  to  go  through 
the  series  of  recorded  cases,  and,  after 
the  judgments  already  pronounced,  must 
be  quite  unnecessary,  although  to  specify 
only  a  few  may  seem  as  if  they  alone 
were  relied  on.  The  case  of  Donne  v. 
WaUhe,  12  EdA,{b)  and  of  ByverY.  Cosynic) 
in  the  same  year  and  same  book,  are 
important,  as  showing  that  at  that  early 
period,  when  the  tu^ersedeas  of  a  causo 
was  to  depend  on  the  extent  of  the  par« 
liamentary  privilege,  the  inquiry  was  left 
to  the  judges  of  the  court  m  which  the 
cause  itself  was  pending.  In  both  in- 
stances the  Barons  of  the  Exchequer  take 


(a)  Cited  hy  Stephen,  J.,  in  Bradlaugh  v. 
Gosset,  12  Q.B.D.  279.  See  also  above,  pp.  854, 
889,  921. 

(6)  1  Hats.  Pr.  41 ;  Prynne's  Rcgist  4,  752. 

(c)  1  Hats.  Pr.  43  ;  Prynne's  Begist.  4, 757. 
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to  connfiol  the  judges  of  either  bench,  and, 
finding  "qnod  non  habetor  nee  unqnam 
habebatur  toLU  conauetudo  "  as  that  relied 
on  for  the  mpersedeaa,  disallow  it,  and 
order  the  defendant  to  answer  to  the 
declaration. 

Ferrers*  case,  (a)  in  the  reign  of  Henry  8, 
is  noticed  by  Mi'.  HataeU,  p.  53,  as  being 
the  first  instance  in  which  the  Honse  of 
Commons  took  upon  themselves  to  yindi- 
cate  their  privilege  of  freedom  from  ar- 
rest, (6)  and,  when  that  case  is  read  at 
length,  one  cannot  bnt  observe  indications 
of  their  proceeding,  as  if  in  the  exercise  of 
an  imtried  power,  with  uncertain  and 
somewhat  inconsistent  steps.  The  Honse 
is  inflamed  by  the  imprisonment  and 
detention  of  their  member,  and  the  violent 
resistance  to  the  Serjeant,  bnt  what  is 
their  first  step?  They  all  retire  to  the 
Upper  Honse,  the  Speaker  states  their 
grievance,  the  Chancellor  and  the  jndges 
consider  the  matter,  and,  ''judging  the 
contempt  to  be  very  great,"  refer  **  the 
punishment  thereof  to  the  order  of  the 
Commons'  House."  Then,  the  member 
being  relieved,  and  the  ofienders  against 
privilege  having  submitted  and  been 
punished,  an  Act  of  Parliament  passes, 
after  long  debate,  touching  the  member's 
debt(o);  the  King  comes  to  Xhe  Parlia- 
ment, and  descants  in  larse  terms  upon 
their  privileges,  founding  himself  on  the 
information  of  his  learned  council,  and 
the  whole  is  concluded  bv  the  Lord  Chief 
Justice  "very  gravely  "  declaring — 

**  his  opinion,  confirming  by  divers  reasons  all 
that  the  King  had  said." 

Dyer,  who  in  an  Ancmymoue  case, ((2)  in 
Moore,  p.  67,  states  the  law  as  to  one  of 
the  privileges  of  Parliament,  refers  to  this 
case,  saying : — 

"  and  so  it  was  held  by  the  sages  of  the  law  in 
the  case  of  one  Ferrers  in  the  time  of  Henry  8." 

Cases  and  language  such  as  the  preced- 
ing seem  to  me  to  furnish  the  key  to  the 
true  meaning  of  the  expressions  to  be 
found  in  Thorpes  ca8e,(e)  and  the  4  Inst.,(/) 
on  which  so  much  reliance  has  been 
placed  by    the    defendants.     When   the 

(a)  1  Hats.  Pr.  58  ;  Holinshed's  Chronicle,  2, 
955. 

(6)  And  see  Prynne's  Begist.  4,  858. 

(c5  To  prevent  the  creditor  from  ultimately 
losing  his  demand.    See  above,  p.  781. 

((f)  Moore,  57.  "  Dyer's  observation,  and  the 
opinion  of  the  sages  of  the  law,  accordin^^  to 
him,  is  against  the  enforcement  of  the  privilege 
in  this  case,  which  he  says  was  '  minus  just.' 
And  see  Prynne,  Begist.  4,  861.  See  also  Hats. 
Pr.  58."— (Note  in  9  A.  &  E.  285.) 

(e)  1  Hats.  Pr.  88;  Rot.  Pari.  5,  389;  IS 
Rep,  68  ;  Bohun,  Pari.  Deb.  276,  277. 

(/)  4  Inst  15. 


judges  in   that  case   speak  of  '*a  High 

Court  of  Parliament," — 

*'  so  high  and  mighty  in  its  nature,  that  it  may 

make  law,  and  that  that  is  law,  it  may  make  no 

Uw,"— 

they  cannot  truly  be  speaking  of  either  or 
both  Houses ;  and  when  they  say, — 

**  that  the  determinatioD  and  knowledge  of  that 
privilege  belongeth  to  the  Lords  of  the  Parlia- 
ment and  not  to  the  justices"— 

it  would  be  inconsistent  with  the  general 
course  of  authorities  to  suppose  they 
meant  to  represent  themselves  as  reallj 
ignorant  of  tne  law  of  parliamentary  pri- 
vilege, and  also  with  their  going  on 
immediately  to  inform  the  Lords  as  to 
the  course  adopted  with  regard  to  narlia- 
mentary  privilege  in  the  Courts  below. 
The  question  indeed  was  one  of  privilege 
between  the  two  Houses,  and  the  person  of 
the  Duke  of  York  on  the  one  hand,  and  the 
Speaker  on  the  other;  and  the  judges, 
advisers  of  the  peers  as  to  all  matters  of 
common  law,  decline  to  advise  the  Lords 
how  to  decide  that  (question  there,  and 
this,  considering  the  times,  and  the  power 
of  one  of  the  litigants,  with  no  very 
blameable  reserve ;  at  the  same  time  they 
inform  them  of  their  own  course  of 
decision  in  such  cases  arising  in  their 
own  courts  below. 

Benyon  v.  Evelyn(a)  has  been  so  much 
discussed   during   the  agitation  of   this 

2uestion  that  I  shall  only  refer  to  it.  But 
was  indeed  surprised  to  find  it  treated 
in  the  argument  as  bearing  very  lightly 
on  the  question,  and  the  judgment  of  the 
Lord  Chief  Justice  therein  characterised  as 
a  mere  idle  display  of  learning,  unneces* 
sary  to  the  decision  of  the  cause.  That 
indeed  was  not  a  case  in  which  the  House 
took  any  part,  and  the  privilege  was 
sought  to  be  used  against  the  member; 
but  now  these  circumstances  detract  from 
the  effect  of  that  decision  as  showing  the 
constant  interference  of  the  courts  of  law 
in  questions  of  privilege,  I  do  not  under- 
stand. If  indeed  it  can  be  shown  that 
the  cases  there  relied  on  are  unfairly 
selected,  or  unfaithfully  rei>orted,  or  if 
any  sound  distinction  can  be  shown  be- 
tween the  free  discussion  of  one  branch 
of  the  privilege  of  the  House  and  that  of 
another,  the  judgment  there  may  not 
press  upon  the  defendants :  if  these  cannot 
be  shown,  and  it  was  not  attempted  in  the 
argument,  it  is  all  but  decisive  of  the 
question. 

The  great  case  of  Ashby  v.  WkUe,(b)  de- 
cided by  the  Court  of  last  resort,  and  the 
modem  but  well-considered  oases  in  Chan- 

(a)  Sir  O.  Bridgman's  Judgments,  SS4. 
(6)  S  Ld.  Raym.  9S8;   8.C.  Holt,  524;  6 
Mod.  45. 
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ceiy  of  Mr.  Long  WeUe8lev{a)  and  Mr. 
Leehmere  CharUon,{b)  are  all  that  I  will 
further  mention ;  and  I  will  only  mention 
them  by  name.  Indeed,  with  the  opinion 
which  I  have  upon  the  state  of  the  antho- 
rities  on  this  question,  I  seem  to  myself 
to  have  dwelt  longer  than  I  on^ht  to  have 
done  on  this  part  of  the  case.  Limiting  the 
interference  of  the  coorts  of  law  with  the 

frivileges  of  the  House  of  Commons  as 
have  done  in  the  earlier  part  of  my 
remarks,  it  appears  to  me  to  be  quite 
unquestionable. 

The  less  important  question  raised  by 
the  plea,  but  still  a  cardinal  one  to  the 
decision  of  the  case,  remains  to  be  con- 
sidered as  shortljr  as  I  can.  Has  the 
House  of  Commons  the  privilege  of  pub- 
lishing and  selling  indiscriminately  to  the 
public  whatever  it  orders  to  be  printed 
for  the  use  of  the  members?  Or,  con- 
ceding the  resolution  and  order  just 
stated  to  be  identical  in  effect  with  the 
resolution  of  uncertain  date  stated  at  the 
end  of  the  plea  (which  vet,  considering 
their  language,  is  a  wide  concession  to 
make),  is  the  power  of  publishing  such  of 
its  votes,  reports,  and  proceedings,  as  it 
shall  deem  necessary  or  conducive  to  the 
public  ^interests,  an  essential  incident  to 
the  constitutional  functions  of  the  Com- 
mons' House  of  Parliament  P 

The  burden  of  proof  is  on  those  who 
assert  it;  and,  for  the  purposes  of  this 
cause,  the  proof  must  go  to  the  whole  of 
the  proposition :  its  truth  as  to  the  votes, 
or  even  as  to  some  of  its  proceedings,  will 
not  suffice.  Now  we  have  been  referred  to 
the  Beport  of  the  Committee  on  the  Pub- 
lication of  Printed  Papers,  and  with  some 
emphasis  we  have  been  informed  of  the 
names  of  the  individual  members.  The 
industiy  displayed  in  the  former,  and  the 
well-known  learning  and  abilitrr  of  the 
latter,  are  such,  that  we  may  safely  say, 

i^a)  WeUealey  v.  Beaufort,  2  Bu«.  &  My. 
639  ;  8.C.  2  St.  Tr.  N.S.  911. 

(6)  In  re  the  Ludlow  Charitiea,  2  My.  &  Cr. 
816.  **  In  March  1815,  Lord  Cochian«,  being  in 
the  King's  Bench  Prison  under  sentence  for  con- 
spiiaey,  escaped  and  went  into  the  House  of  Com- 
mons during  the  session  of  Parliament,  bat  not 
whUe  the  House  was  assembled.  He  was  there 
retaken  by  the  Marshal.  Lord  Cochrane  was  at 
that  time,  and  before  the  escape,  a  member  of  the 
House.  The  Marshal  stated  the  facts  in  a  letter 
to  the  Speaker,  and  the  matter  was  referred  to  a 
committee  of  priyileges,  who  reported  that  they 
found  nothing  in  the  journals  to  guide  them ; 
but  'that,  under  the  particular  circumstances 
giren  in  evidence,  it  does  not  appear  to  your 
committee  that  the  privileges  of  Parliament  have 
been  violated,  so  as  to  cidl  for  the  interposition 
of  the  House  by  any  proceedings  against  the 
Mnshal  of  the  King's  Bench.'  March  28rd, 
1815.  1  Hats.  Pr.  278.  Appendix,  No.  5,  4th 
ed.  1818."— (Note  in  9  A.  &  E.  237.) 


if  the   proposition  has  not  boon  demon- 
strated, it  cannot  be. 

Si  Pergama  dextrA 
Defendi  possent,  etiam  hAc  defensa  fuis8ent.(a) 

One  thing  is  remarkable  in  this  contro- 
versy. The  privileges  of  Parliament  at 
different  periods  have  en^ged  largely  tho 
attention  of  political  writers,  and  Parlia- 
ment has  never  wanted  zealons  assertors 
to  enumerate  them;  and  no  one  can 
donbt  of  the  extreme  importance  of  this 
branch  of  them,  if  it  had  ever  existed.  I 
look  to  the  report  for  authorities  of  this 
class,  and  I  find  it  a  perfect  blank.  Ji 
anything  could  be  added  to  that  report, 
the  argument  for  the  defendants,  it  mav  be 
safely  asserted,  would  have  supplied  it; 
that  is  equally  a  blank  on  thiB  head. 
Kor  am  I  able,  and  my  brother  Pa^ieson, (5) 
with  far  wider  research,  tells  us  that  ho 
is  not  able,  to  supply  any  authority  to  this 
elSect.  It  is  dimcult  to  explain  this  in 
any  manner  consistently  with  its  being  a 
recognised  privilege.  General  acquies- 
cence might  explain  why  there  was  no 
case  to  be  found  m  support  of  it ;  but  for 
the  verv  same  reason  one  should  havo 
expected  to  have  found  it  enumerated  in 
some  or  all  of  the  text  writers  who  have 
had  to  deal  with  the  subject  of  privilege. 

But,  if  not  to  be  found  in  such  works, 
nor  evidenced  by  any  resolution  of  tho 
House  prior  to  that  of  1837,  does  it  stand 
more  securely  on  the  testimony  of  the 
journals  and  proceedings  of  the  House  P 
It  cannot  be  denied  that  the  journals 
present  evidence  of  the  exercise  of  the 
right  of  publication  ;  the  question  is, 
whether,  all  things  considered,  and  spe- 
ciallv  the  nature  of  the  right  on  the  one 
hand  and  the  imperfect  state  of  the  early 
journals  on  the  other,  it  is  sufficient  in 
reason  to  establish  its  existence.  For 
about  the  first  century  of  the  journals, 
from  1547  to  1641,  nothing  appears  on 
the  subject ;  but  the  time  and  occasion  of 
the  commencement  of  the  precedents  re- 
lied on,  and  the  early  precedents  them- 
selves, are  far  more  un&vourable  to  the 
right  than  the  previous  want  of  any.  The 
time  is  1641,  the  occasion  the  unhappy 
difference  between  the  Sovereign  and  the 
House ;  the  precedents  themselves  direct 
acts  moving  in  and  towards  the  Great 
Bebellion.  Mr.  HatseU,  closing  his  first 
part,(c)  says  :— 

'*  If  1  shall  ever  haTe  leisure  or  inclination  to 
continue  this  work,  I  shall  think  myself  obliged 
to  pass  over  evezything  that  occnired  in  the 
Long  Parliament  after  this  unhappy  day  **  (the 
entrance  of  the  King  into  the  House),  **  and  shall 
collect  only  such  precedents  as  are  to  be  met 

(a)  Virgil,  ^neid  2^  291. 

(6)  See  above,  p.  919. 

(c)  1  Hats.  Pr.  (ed.  1818)  223. 
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with  before  the  4th  of  January  1641,  and  then  j 
proceed  directly  to  the  Restoration."  I 

And  I  cannot  bnt  think  that  this  part  of  , 
the  defendants'  case  would  hare  stood ! 
better  if  the  same  discretion  had  raided  I 
the  industry  of  those  who  collected  their  | 
precedents,  and  if  no  reliance  had  been  | 
placed  on  these  violent  and  irregular  pro-  ( 
ceedin^s.  \ 

Passing  from  this  inauspicious  opening  i 
to  the  year  1660,  and  thence  to  the  year  | 
1835, 1  do  not  doubt  that  in  a  great  many 
instances  the  House  of  Commons  is  shown 
to  have  printed  and  published  votes,  re- 
ports, and  proceedings,  the  votes,  indeed, 
with  consictcrable  regularity ;  but  im3  to 
the  first  of  these  the  right  to  publish  is 
undisputed,  and  stands  on  a  ground  which 
leaves  this  question  untouched.  The  term 
"proceedings "  is  so  vague  that  I  am  un- 
willing to  pronounce  any  opinion  upon 
the  right  as  to  them  generally;  but  no 
doubt  there  are  many  things,  fairly  re- 
ducible under  that  term,  which  the  House 
would  have  the  right  to  publish ;  and,  as 
to  their  reports,  a  large  proportion  of 
them  would  contain  nothing  criminatory 
of  individuals,  so  as  to  raise  no  question 
upon  the  right.  Now,  when  the  neces- 
sary deductions  are  made  in  respect  of  all 
these  considerations,  and  when,  besides, 
we  allow  for  the  reluctance  which  indi- 
viduals would  have  to  litigation  with  so 
formidable  an  adversary  as  the  House, 
even  where  the  criminating  matter  in  a 
report  was  false,  and  that  it  would  be 
doubled  where  the  matter  was  true,  which 
in  many  instances  it  must  in  reason  be 
taken  to  have  been,  the  residuum  of  the 
evidence  which  may  be  fairly  considered 
to  support  the  ri|j;ht  claimed  is  so  small  as 
entirely  to  fail  m  making  it  out.  We 
have  been  obliged  in  this  case  to  refer  to 
what  looks  like  evidence  in  fact,  in  order 
to  ascertain  the  law,  and  evidence  naturally 
bears  with  a  different  weight  on  different 
minds.  I  speak  of  my  own  impression, 
and,  considering  it  merely  as  a  question 
of  evidence,  I  frankly  avow  that  what  has 
here  been  collected  gives  the  claim  to  my 
mind  t^e  character  much  more  of  usurpa- 
tion than  lawful  privilege. 

But  it  may  be  said  that  necessity,  or  at 
least  a  strong  expediency,  prove  the  exist- 
ence of  the  privilege,  for  they  are  the 
foundation  of  all  privilege. 

These  may  be  essential  to  privilege,  but 
I  must  take  leave  to  deny  that  alone  they 
can  constitute  it.  The  House  of  Commons 
is  sometimes  called  the  grand  inquest  of 
the  nation,  and  to  the  discharge  of  its 
duty  as  such,  who  can  doubt  that  the 
power  to  examine  witnesses  upon  oath 
would  be  most  conducive  P  To  the  perfect 
discharge  of  that  duty  who  can  doubt 
that  in  early  times  it  was  thought  essen- 


tial P  Tet  there  is  nothing  clearer  than 
that  the  House  has  not  tmit  power,  and 
cannot  by  its  own  resolutions  acquire  it. (a) 
The  author  of  Jumu$'  letters,  I  thiiik, 
lays  down  a  safer  rule — 

**  To  establifih  a  claim  of  privilege  in  either 
House,  and  to  distinguish  original  rifht  from 
usurpation,  it  most  appear  that  it  is  udispen- 
sably  necessary  for  the  performance  of  the  duty 
they  are  employed  in,  and  also  that  it  has  been 
uniformly  allowed."    Letter  xliv.(6) 

Were  I  therefore  to  concede  the  neces- 
sitv,  or  the  strong  expedience,  one  half 
only  of  the  defendant's  case  would  be 
made  out ;  the  objector  would  still  appeal 
to  the  defective  evidence  of  allowance, 
and  the  rule  would  hold  "  honwn  ex  causa 
integrd,  malum  em  aUqud  parte."  But  I  do 
not  feel  that  I  can  make  that  concession. 
I  will  not  put  this  upon  the  ground  of 
inconsistency  in  the  urging  this  argument 
for  a  body  whose  most  undoubted  and 
exercised  privilege  it  is  to  exclude  the 
public  at  pleasure  from  their  debates ; 
but,  recollecting  the  great  inconvenience 
of  all  injustice,  the  great  advantage  of 
maintaimng  the  principle  that  even  public 
benefits  are  not  to  he  purchased  by  a 
violation  of  the  sacred  rights  of  indivi- 
duals, recollecting  how  nearly  all,  if  not 
all,  the  benefit  of  publicity  may  be  se- 
cured, even  when  it  is  confined  to  matter 
not  criminatory,  I  assert  with  the  greatest 
confidence  that  the  balance  even  of  public 
expediency  is  in  favour  of  a  right  of 
publication  restricted  by  the  limits  of  the 
common  law.  What  advantage  derived 
from  publicity  can  be  equal  to  the  main- 
tenance of  the  principle,  that  even  to  tho 
representatives  of  the  people,  the  most 
powerful  body  in  the  nation,  the  calumny 
of  individuals  is  forbidden  P  What  benefit 
can  countervail  the  evil  of  a  general 
understanding  that  any  man's  character 
is  at  the  mercy  of  that  oody,  and  that  by 
the  law,  not  merely  by  the  force  of  over- 
bearing power,  but  by  the  rule  of  English 
law,  for  the  sake  of  public  expediency,  he 
may  be  slandered  without  redress?  I 
desire  to  avoid  langrnage  that  may  have 
the  semblance  of  offence,  but  I  soberly 
ask  the  warmest  advocate  for  this  extended 
privilege,  whether  any  benefit  in  a  land, 
all  the  institutions  of  which  seek  tho 
genial  sunshine  of  public  opinion  and 
must  languish  without  it,  can  make  up  for 
the  injury  resulting  firom  this,  that  it 
should  be  capable  of  1>eing  said  with  truth, 
the  House  of  Commons  has  become  a 
trader  in  books,  and  claims,  as  privilege, 
a  legal  monopoly  in  slander  P 

If,  then,  I  try  this  claim  by  the  authority 
of  text   writers,  by  the  evidence  of  pre- 

(a)  See  34  &  35  Vict.  c.  88. 

(6)  S,  p.  ai3,  2nd  ed.  (WoodfaU),  1814. 


.945] 


StockdaXe  against  Hansard,  1837-1840. 


[946 


codents,  hj  the  test  of  expedience,  or 
necessity,  it  seems  to  me  in  each  and  all 
ef  these  to  be  signally  wanting.  I  am, 
therefore,  of  opinion  that  the  plaintiff  is 
entitled  to  onr  judgment.  I  oonld  wish 
that  I  had  had  leisure  to  express  my 
reasons  more  concisely,  and  more  clearly. 
I  have  examined  the  qnestion,  howeyer, 
lyith  an  anxiety  proportionate  to  its  im- 
X>ortance,  and  with  a  deep  sense  of  the 
responsibility  attaching  to  the  decision, 
but  I  cannot  say  that  I  entertain  the  least 
doubt  of  its  correctness. 

We  have  been  warned  of  the  danger  of 
a  pui*8nit  after  popularity;  advice  no 
doubt  tendered  in  a  respectful  and 
friendly  spirit ;  advice  most  useful  where 
needed.  I  trust  that  nothing  we  have 
said  or  done  can  fairly  lay  us  open  to  the 
imputation  of  needing  it.  For  myself  I 
am  afraid  to  quote  a  passage  from  the 
eloquent  appeal  of  a  great  predecessor  of 
my  Lord, (a)  lest  any  one  should  suppose 
me  weak  enough  to  be  thinking  of  a 
comparison  with  Lord  Mansfield;  but  I 
feel  the  distinction  between  the  popular 
favour  that  follows  an  honest  course,  and 
that  which  is  followed  alter. 

To  speak  of  a  contempt  of  the  House, 
if  '*  we  assume  to  decide  this  question 
inconsistently  with  its  determination," 
argues  what  I  should  call,  if  the  language 
had  not  been  used  by  those  whom  I  am 
bound  to  revere,  a  strange  obliquity  of 
understanding.  The  cause  is  before  us  ; 
we  are  sworn  to  decide  it  according  to 
our  notions  of  the  law  ;  we  do  not  bring 
it  here;  and,  being  here,  a  necessity  is 
laid  upon  us  to  deliver  judgment;  that 
judgment  we  can  receive  at  the  dictation 
of  no  power:  we  may  decide  the  cause 
erroneously ;  but  we  cannot  be  guilty  of 
any  contempt  in  deciding  it  according  to 
our  consciences. 

The  privileges  of  the  House  are  my 
own  privileges,  the  privileges  of  every 
citizen  in  the  land.  I  tender  them  as 
dearly  as  any  member  possibly  can :  and, 
so  far  from  considering  the  judgment  we 
pronounce  as  invading  them,  I  think  that 
oy  setting  them  on  the  foundation  of 
reason,  and  limiting  them  by  the  fences 
of  the  law,  we  do  all  that  in  us  lies  to 
secure  them  from  invasion,  and  root  them 
in  the  affections  of  the  people. 

Judgment  for  the  plaintiff.(6) 


FCBTHEE  PbOCEBDINGS  IN  SeCOND  AcTIOK. 

A  writ  of  inquiry  for  the  assessment  of 
damages  was  issued,  and  the  jury  gave 
i  (June  13, 1839)  a  verdict  for  lOOZ.,  costs  20s, 
i      On  June  18,  1839,  the  House  of  Com- 
mons adopted  the  following  resolutions : — 

1.  Resolved  : — That  it  is  the  opinion  of  this 
House  that,  aoder  the  special  circumstances  of 
the  case  of  Stockdale  v.  Hansard^  it  is  not 
expedient  to  adopt  any  proceedings  for  the  pur- 
pose of  staying  the  execution  of  the  judgment. 

2.  Kesolvcd:_That  the  House,  considering 
the  power  of  publishing  such  of  the  reports, 
votes,  and  proceedings,  as  it  shall  deem  neces- 
sary or  conducive  to  the  public  interests,  an 
essential  incident  to  its  constitutional  functions, 
will  enter  into  the  consideration  of  such  mea- 
sures as  it  may  be  advisable  to  take  in  conse- 
quence of  the  recent  judgment  of  the  Court  of 
Queen's  Bench,  for  the  maintenance  and  pro- 
tection of  that  power,  so  soon  as  the  Committee 
shall  have  m;ide  that  full  and  complete  report 
on  this  important  matter,  which  they  have  de- 
clared it  to  he  their  intention  to  make  in  the 
commencement  of  their  second  report."(<i) 

Tbdu)  Action. 

Stockdale  having  brought  a  third  action(Z») 
in  respect  of  another  publication  of  the 


(a)  Lord  Mansfield  in  Rex  v.  WilheSy  4 
Burr.  2562. 

(6)  "  For  the  judges  of  the  Court  I  feel  the 
most  sincere  respect,  esteem,  and  affection. 
Never  have  there  presided  in  Westminster  Hall 
magistrates  more  devotedly  anxious  to  perform 
in  a  satisfiMtory  manner  the  duties  of  their 
high  office.  But  consistently  with  these  feel- 
ings, I  mast  say  that  I  concur  in  the  opinion 


expressed  by  the  most  eminent  at  the  bar  on 
both  sides  in  politics  that  this  judgment  is 
erroneous." — Lord  Campbell's  Speeches,  406. 
**  All  the  lawyers  of  any  eminence  on  either 
side  of  the  House  agreed  that  the  judgment 
was  quite  erroneous,  but  there  was  a  great 
difference  among  them  as  to  the  course  now  to 
be  adopted.  Some  were  for  bringing  a  writ  of 
error,  which  would  have  subjected  the  case  to 
the  House  of  Lords ;  others  were  for  committing 
all  who  should  act  upon  the  judgment  which 
appeared  inconsistent  with  our  appearing  and 
pleading  to  the  action.  I  thought  the  least 
evil  was  to  suffer  the  damages  to  be  paid  in 
this  case,  but  to  act  firmly  on  the  ancient  maxim 
that  the  House  is  the  sole  judge  of  its  own 
privileges  and  in  imitation  of  the  Court  of 
Chancery  and  other  Courts  in  Westminster  Hall 
to  stop  in  a  summary  manner  any  act  that 
might  in  future  be  brought  against  any  of  the 
officers  for  acting  in  obedience  to  our  orders. 
This  view  of  the  case  was  adopted."  —  Lord 
Campbell's  Life,  2,  113.  See,  however,  Lord 
Denman's  Life,  2,  74.  <<  Story  (Justice)  has 
sent  me,  through  Sumner,  a  complete  appro- 
bation of  our  proceedings  in  re  Stockdale.*' — 
Denman's  Life,  2,  111,  and  Story  on  the  Con- 
stitution of  the  United  States,  5,  886. 

^a)  Com.  Joum.,  94,  852. 

(6)  Service  of  process  Au^t  26, 1889  ;  de- 
claration October  26,  1889;  interlocutory  judg- 
ment for  default  of  plea  November  1,  1889 ; 
notice  of  writ  of  inquiry  to  assess  damages  No- 
vember 2,  1889 ;  application  by  sheriff  of  Mid- 
dlesex for  enlarging  time  of  return  to  writ  of 
inquiry  November  8,  1839.- See  Com.  Joum. 
95,4. 
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alleged  libel  against  the  above  defendants, 
who  suflfered  judgment  by  default,  and  a 
writ  of  inquiry  having  issued  to  the  sheriff 
of  Middlesex  commanding  him  to  assess 
the  damages, 

November  9  and  11 ,  1839.— A  motion  was 
made  by  Kenviedy  for  a  rule  to  show  cause 
why  the  execution  of  the  writ  of  inquiry 
should  not  be  stayed  until  the  Court  should 
make  further  order.  The  application  was 
made  on  behalf  of  the  sheriff  of  Middlesex. 
It  was  admitted  that  no  exact  precedent 
could  be  found. 

LiTTLEDALE,  J. :  I  never  heard  of  the 
Court  interfering  at  the  instance  of  a  per- 
son, unless  he  is  a  suitor  of  some  kind  or 
other ;  a  plaintiff  or  defendant  may  applv ; 
but  I  do  not  know  what  authority  the 
Court  has  upon  an  application  hj  one  of 
the  oflRcers  of  the  Court.  The  plaintiff  is 
to  do  as  he  pleases.  What  right  has  the 
Court  to  stop  him  P 

iKennedy :  The  sheriff  might  have  to 
exercise  his  judgment  between  conflicting 
duties  to  the  Court  and  the  House  of 
Conunons.] 

LiTTLEDALE,  J.:  I  think  in  this  case 
there  ia  not  sufficient  ground  for  the  Court 
to  interfere,  and  there  must  be  no  rule. 

Bule  refused. 


November  12, 1839.— The  writ  was  exe- 
cuted before  l^e  sheriff  of  Middlesex,  and 
the  jury  assessed  the  damages  at  6002. 

The  sheriff  refused  to  return  the  writ 
till,  on  November  18th,  he  was  ruled  to  do 
so  (a) ;  after  which  he  returned  the  writ, 
and  on  November  23rd  a  fi.  fa.  issued, 
which,  on  November  26th,  the  sheriff  was 
ordered  to  return,  and  returned  accord- 
ingly November  29th,  with  an  indorse- 
ment that  he  had  caused  to  be  seized 
divers  goods,  &c,  of  the  defendants  which 
remained  in  his  hands  unsold  for  want 
of  buyers. 

December  2, 1839.— The  plaintiff  then 
lodged  a  writ  of  venditioni  exponas  with 
the  sheriff  to  levy  the  damages  with 
costs,  poundage,  d^c,  and  ruled  him  to 
return  that  writ;  and  the  sheriff  (after 
having  obtained  an  extension  of  time 
by  order  of  LitUedale,  J.)  returned  on 
December  19, 1839,  that  he  had  sold  the 
goods  for  the  money  directed  by  the  writ 
to  be  levied  on  the  judgment,  and  had  the 
money  arising  from  such  sale  before  the 
Queen  at  Westminster  to  be  rendered  to 
the  plaintiff  as  the  writ  commanded. 

December  20,  1839.— The  plaintiff  ap- 


(a)  PkUt  moved  for  the  rule  on  an  affidavit 
of  the  execution  of  the  writ,  and  of  the  refusal 
of  the  sheriff  to  return  it.  Littledaus,  J.,  after 
taking  time  to  consider,  ^ranted  the  rule,  making 
it  absolute  in  the  first  mstance.  See  8  Dowl. 
P.C.  297;  S.C.3  Jur.  1174. 


Elied  at  the  sheriff's  office  for  payment, 
ut  was  told  that  the  sheriff  reftised  to 
pay  the  money  over. 

The  plaintiff  then  obtained  a  summons 
calling  on  the  sheriff  to  show  cause  before 
a  judge  why  he  should  not  pay  over  the 
money. 

December  21  and  23, 1839.— The  learned 
judge  (PaUeson,  J.)  heard  the  parties,  and 
refused  to  make  an  order,  being  of  opinion 
that  a  judge  on  summons  had  no  such 
authorify. 

January  10,  1840.- The  plaintiff  again 
applied  at  the  sherifi^'s  office  for  payment, 
when  the  sheriff's  deputy  admitted  that 
the  money  had  been  received,  but  said 
that  the  sheriff  declined  paying  it  in  con- 
sequence of  instructions  as  before  stated. 

January  11,  1840.— On  affidavit  of  these 
facts,  Piatt,  on  the  first  day  of  this  term, 
(Hilary)  obtained  a  rule  calling  on  the  she- 
riff to  show  cause  why  he  should  not  pay  the 
sum  of  622Z.  7».  2d.  i>eceived  by  him  under 
the  venditioni  exponas  to  the  plaintiff.  In 
opposition  to  the  rule,  affidavit  was  made 
that  the  sheriff  had,  on  January  15th, 
been  served  with  the  following  order  of 
the  Insolvent  Debtors'  Court : — 

"  Pursuant  to  the  Act  fr^r  the  Relief  of  Insol- 
vent Debtors  in  England.    Court  for  Belief 
of  Insolvent  Debtors. 
«  On  the  14th  day  of  January  1840. 

"In  the  matter  of  the  Petition  of  John  Joseph 
Stockdale,  an  insolvent  debtor,  lately  a 
prisoner  in  the  Debtor's  Prison  for  London 
and  Middlesex. 

"  Upon  reading  the  affidavit  of  Samuel 
Chamberliu,  of,  &c.,  whereby  it  appears  to  the 
Court  that  since  the  said  insolvent  debtor  be- 
came entitled  to  the  benefit  of  the  said  Act  by- 
adjudication  made  in  the  matter  of  his  petition, 
he  has  become  entitled  to  certain  moneys  under 
a  Jieri  facias  issued  i^gainst  the  goods  of 
Messrs.  Hansard  at  the  suit  of  the  said  insolvent 
debtor: 

"  It  is  ordered,  upon  the  implication  of  the 
said  Samuel  Chamberlin,  a  creditor  of  the  said 
insolvent  debtor,  that  the  sheriff  of  Middlesex, 
upon  notice  of  this  rule  to  be  given  to  him, 
shall  hold  and  retain  the  said  moneys  till  this 
Court  shall  make  further  order  concerning  the 
same ;  and  that  the  said  insolvent  debtor  and 
the  said  sheriff  of  Middlesex  shall  severally,  on 
the  22nd  day  of  Januaiy  instant,  peremptorily 
show  cause  to  the  Court  why  the  said  moneys, 
or  such  part  thereof  as  the  Court  shall  think  fit 
to  order,  should  not  be  paid  over  io  the  provi. 
sional  assignee  of  the  estate  and  effects  of  the 
said  insolvent  debtor  for  tiie  general  benefit  of 
the  creditors  of  the  said  insolvent  debtor  en> 
titled  to  claim  under  the  judgment  entered  up 
b^  order  of  the  Court  in  pursuance  of  the  pro- 
visions of  the  said  Act 

"  By  the  Court. 

"  Upon  the  motion  of  Mr.  Cooke." 

The  deponent  upon  whom  (on  the  she- 
riff's behalf)  this  order  had  been  Borved 
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stated  his  belief  that  the  moneys  therein 
mentioned  were  those  leyied  as  above 
stated;  and  he  swore  that  the  affidavit 
was  made  without  collusion  with  the 
plaintiff,  defendants,  or  Ohamherlm,{€CS 

Mr.  Bwrdhdl,  agent  for  the  sheriff,  de- 
posed (in  an  affidavit  sworn  January  21st) 
that  he  did  on  that  da^  purchase  '*  at  the 
office  for  the  sale  of  parliameiitary  papers  " 
tlie  printed  paper  annexed,  which  he  be- 
lieved— 

**  to  have  been  printed  and  pnblished  by  the 
authority  of  the  Hoiue  of  Commons,  and  to 
contain  the  official  notifieation  of  the  votes  and 
proceedings  of  the  said  House." 

And  he  stated  his  belief  that  the  cause 
of  Stockdale  v.  Hansard  therein  mentioned 
"waa  the  present  cause,  and  that  the  moneys 
therein  referred  to  were  those  mentioned 
in  the  present  rule. 

The  exhibit  was  a  copy  of  printed  votes 
and  proceedings  of  January  21st,  1840, 
vrhich  contained  the  following  resolutions 
of  the  House : — 

**  That  it  appears  to  the  House  that  execution 
in  the  canse  of  Stockdale  v.  Hansard  has  been 
levied  to  the  amount  of  640/.  by  the  sale  of  the 
property  of  Messrs.  Hansard,  in  contempt  of 
the  privileges  of  this  House,  and  that  such 
money  now  remains  in  the  hands  of  the  sheriff 
of  Middlesex. 

*'  That  the  said  sheriff  be  ordered  to  refund 
the  said  amount  forthwith  to  Messrs.  Hansard." 

There  was  also  an  entry  of  a  motion — 
''That  William  Evans,  Esq.,  and  John 
Wheelton,  Esq.,  sheriff  of  Middlesex,  baring 
been  guilty  of  a  contempt  and  breach  of  the 
privileges  of  this  House,  be  committed  to  the 
custody  of  the  Serjeant-at-Arms  attending  this 
House,  and  that  Mr.  Speaker  do  issue  his 
warrant  accordingly."  (^) 

(o)  January  16,  1839.  —  Parliament  reas- 
sembled and  Messrs.  Hansard,  the  defendants, 
presented  a  petition  to  the  House  of  Commons, 
stating  the  proceeding  in  this  third  action  down 
to  the  granting  of  this  rule,  and  praying  such 
relief  as  to  the  House  should  seem  meet. 
Thereupon  it  was  ordered,  that  John  Joseph 
Stockdale,  the  plaintiff,  Thomas  Burton  Howard, 
his  attorney,  William  Evans  and  John  Wheel- 
ton,  sheriff  of  Middlesex,  Thomas  France,  under- 
sheriff  James  Burchell,  deputy  under-sheriff, 
and  WUliam  Hemp,  sherifTs  bailiff,  should  at- 
tend the  House  on  the  following  day,  bringing 
all  writs,  &c.  with  them.— Com.  Joum.  95,  4,  6. 

January  17,  1839.— Stockdale,  the  plaintiff, 
attending  the  House  of  Commons  according  to 
order,  it  was  resolved  that  he  had  been  piilty  of 
a  high  contempt  and  hreach  of  the  privileges 
of  the  House,  and  he  was  committed.— Com. 
Joum.  95,  11. 

January  20,  1839.— Stockdale  presented  a 
petition  praying  the  House  to  allow  him  further 
examination  in  vindication  and  explanation  of 
his  conduct. — Com.  Joum.  95,  15. 

(6)  Com.  Joum.  95, 16. 


And  it  appeared  that  a  debate  arose 
upon  the  motion,  and  was  adjonmed.(a) 

A  farther  affidavit  was  made  by  Messrs. 
Framee{b)  and  Ja/iheoUf  under-sheriffs  of 
London  and  Middlesex,  stating  that  Mr. 
Evans  and  Mr.  Wheelton  had  been  com- 
mitted to,  and  were  in  the  custody 
of,  the  Serjeant-at-Arms  of  the  House 
of  Commons,  by  virtue  of  a  warrant 
under  the  Speaker's  hand,  a  copy  of 
which  was  annexed.  They  stated  their 
belief  that  the  contempt  and  breach 
of  privilege  therein  mentioned  arose  out 
of  the  due  execution  of  the  process  in  this 
cause  by  Messrs.  Evans  and  Wheelton  as 
sheriff,  and  that  the  resolutions  annexed 
to  BurcheWs  affidavit  contained  the  grounds 
on  which  the  House  had  adjudged  them 
guilty  of  contempt,  and  on  which  they 
were  now  in  custody. 

January  22,  1840.(c)— E.  F.  Biehards, 
W,  H.  Watson,  and  Kennedy  showed  cause. 
£The  sheriff,  who  has  evidently  acted  bond 
fide,  must,  in  order  to  be  discharged  from 
the  custody  of  the  Serjeant-at-Arms,  re- 
fund the  money  levied ;  and,  if  this  rule 
be  made  absolute,  he  will,  immediately 
on  his  release,  be  taken  into  the  custody 
of  the  marshal  on  an  attachment,  from 
which  he  can  liberate  himself  only  by 
paying  the  money  a  second  time  to  the 
plaintiff.  The  proper  remedy  is  by  action ; 
the  proceeding  hy  rule  is  a  modem  prac- 
tice, and  ought  to  prevail  only  where  no 
difficult  question  of  law  or  fact  arises. 

The  sheriff  ought  to  be  excused  where 
obedience  to  the  rule  of  the  Court  is  pre- 
vented by  an  incontestable  assertion  of 
privilege.  Stockdale  y.  Hansa^  (d) ;  Win- 
ter V.  Miles  (e);  Goates  v.  Hawardenif); 
Executors  of  Skewys  v.  Ohamond{g)  were 
referred  to.] 

An  additional  difficulty  is  created  by 
the  order  of  the  Insolvent  Debtors*  Court 
which  under  1  &  2  Vict.  o.  110.  ss.  36,  37, 


(a)  January  21,  1840.  —  The  motion  was 
carried,  and  it  was  ordered  accordingly  that  a 
warrant  should  issue. — Com.  Joum.  95, 19. 

(6)  January  22,  1840. — ^Thomas  France  was 
discharged  from  further  attendance  upon  the 
House. — Com.  Joum.  95,  19. 

(c)  January  22,  1840. — Howard,  the  plain- 
tifTs  attomey,  attended  the  House  of  Commons 
by  order,  and  was  examined  and  made  further 
apology. — Com.  Journ.  95,  23.  And  the  House 
having  continued  to  sit  after  midnight — 

January  28,  1840.— It  was  resolved,  that 
Howard  having  been  guilty  of  contempt  and 
breach  of  privilege  shoud  be  reprimandeid,  and 
he  was  reprimanded  accordingly. — Com.  Journ. 
95,  28,  24. 

(d)  9  A.  &  E.  1,  195 ;  see  above  pp.  736,912. 
(g)  10  Bast,  578. 

(/)  7  B.  &  C.  888. 

(ff)  1  Dyer,  59.  b. ;  S.C  1  Hats.  Prec.  60. 
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cloarly  has  jurisdiction  over  the  matter. 
This  is  an  order  duly  made  under  sect.  89. 

Lord  Dekman,  C.  J . :  The  Court  does  not 
state  that  its  proceeding  is  taken  under 
that  clause ;  and  there  U  no  affidavit 
before  us  as  to  the  ground  for  making  the 
order.  A  rule  to  show  cause  has  been 
granted ;  we  do  not  know  upon  what  facts. 

The  order,  even  if  ill-founded,  is  suffi- 
cient answer  to  the  present  application. 

Lord  Dekkan,  C.J. :  Ought  not  the 
assignee  to  have  made  an  application  to 
this  Court  P  And  may  he  not  still  do  so 
if  this  rule  be  made  absolute  P 

CoLBSiDGE,  J.^  The  sheriff  might  have 
applied  to  this~  Court  under  the  Liter- 
pleader  Act.(a) 

There  is  no  party  whom  the  sheriff 
could  have  called  upon  by  an  interpleader 
rule. 

Piatt  and  Garrrington  corUra:  This  rule 
was  granted  on  January  11th ;  the  order 
of  the  Insolvent  Debtors'  Court  was  served 
only  on  the  15  th ;  it  does  not  appear  at 
whose  instance  the  order  was  made,  nor 
is  it  even  stated  on  affidavit  that  the 
plaintiff  has  become  entitled  to  his  dis- 
charge under  the  present  or  any  Lisolvent 
Act. 

Lord  Denman,  C.  J.,  here  intimated  that  it 
was  unnecessary  to  hear  this  point  further 
argued,  for  that,  if  the  rule  was  made 
absolute,  the  Court  would  take  care  that 
no  injustice  was  done  to  the  parties  who 
might  prove  to  be  really  interested. 

£The  validity  of  the  resolution  of  the 
House  of  Commons  might  be  inquired 
into  in  supposable  cases.  If  an  action 
were  brought,  the  same  difficulty  would 
arise.  Of  late  years,  at  least,  wherever 
execution  has  issued,  and  no  circumstances 
have  intervened  which  legally  changed 
the  situation  of  the  parties,  the  Court  has 
enforced  the  process  summarily.  There 
is  no  real  doubt  in  the  case  since  the 
decision  in  Stockddle  v.  Hansard,  The 
House  of  Commons  has  no  right  by  its 
resolution  to  order  that  a  sum  of  money 
claimed  in  an  action  by  Stochdale  shall  be 
paid  to  Hansard,  Reference  was  made 
to  Dale  V.  Birch  (5)  and  Winter  v.  Miles. (c) 

fLord  BsNMAN,  C.J.,  after  stating  the 
proceedings  down  to  the  refusal  by  Fat- 
teson,  J.,  in  chambers  to  make  an  order 
upon  the  sheriff  to  pay  over  the  money 
levied,  said :]  The  plaintiff  has  recovered 
damages  in  an  action,  and  has  sued  out 
process  of  execution  in  due  course  of  law. 
What  is  to  prevent  him  from  obtaining 
the  fruits  oi  that  execution  P  Nothing 
that  I  am  able  to  perceive.  I  infer,  from 
the  resolutions  brought  before  us,  that 

(a)  1  &  2  Will.  4.  c.  58. 
(6)  3  Camp.  347. 
(c)  10  East,  578. 


'  the  House  of  Commons  disapprove  of  oar 
!  judgment  in  the  former  case  between 
these  parties,  and  I  deeply  lament  it ;  but 
the  opinion  of  that  House  on  a  legal  {xiint, 
in  whatever  manner  communicated,  is  no 
ground  for  arresting  the  course  of  law  or 
preventing  the  operation  of  the  Queen's 
writ  on  behalf  of  every  one  of  her  subjects 
who  sues  in  her  courts. 

The  first  resolution  states  that  the  levy 
has  been  made  in  contempt  of  the  privi- 
leges of  the  House.  But  I  do  not  think 
that  can  affect  the  present  application. 
Cases  have  been  pat  in  which  we  may 
suppose  a  contempt  to  have  been  com- 
nutted  in  executing  a  writ ;  but  even 
there  it  may  not  foflow  that  the  plaintiff 
ought  to  be  deprived  of  the  fruits  of  his 
execution.  If,  indeed,  the  warrant  hero 
had  shown  what  caused  the  execution  to 
be  a  contempt  of  the  House  we  might 
possibly  have  been  bound  by  such  a 
statement  on  the  present  application.  I  do 
not  say  how  that  might  be ;  but  here  no 
ground  is  assigned  for  suspending  the 
execution,  except  that  it  is  levied  *'  in 
contempt  of  the  privileges  "  of  the  House. 
As  to  the  next  resolution — 

**  That  the  sheriff  be  ordered  to  refund  the 
said  amount  forthwith  to  Messrs.  Hansard,*' 

I  am  at  a  loss  to  see  how  that  can  prevent 
the  party  here  from  obtaining  the  U'uits  of 
his  execution.  We  must  feel  deeply  the 
situation  of  the  sheriff ;  but,  unless  by  a 
legal  return,  the  plaintiff  cannot  be  pi-e- 
vented  from  recovering  the  amount  due. 

The  supposition  has  been  put  that  a 
superior  rorce  might  prevent  the  sheriff 
from  bringing  into  Court  money  which  he 
had  levied.  That  is  a  new  point.  Pro- 
bably such  a  return,  if  ever  made,  would 
be  held  insufficient;  but  no  such  case 
arises  here,  for  it  was  the  sheriff's  daty  to 
pay  over  the  money  as  soon  as  received ; 
the  obstruction  takes  place  through  his 
delay.(a) 

Then  as  to  the  resolution  by  which  the 
sheriff  is  committed  to  custody,  I  am  not 
required  to  comment  upon  this  any  further 
than  is  necessary  for  deciding  upon  the 
rule ;  and,  as  the  sheriff  may  have  acted 
in  contempt  of  the  House  of  Commons 
without  vitiating  the  process  of  this  Court 
which  he  had  to  execute,  the  plaintiff 
ought  not,  on  account  of  this  vote  of  the 
House,  to  lose  the  benefit  of  his  execution. 
If,  indeed,  I  had  a  discretion  to  exercise, 


(a)  The  levy  and  refusal  to  pay  over  the 
money  took  place  during  the  recess  of  Pariia- 
ment,  which  was  prorogued  from  August  27  to 
October  24,  1839,  further  prorogued  from  Oc- 
tober 24  until  December  12,  and  again  farther 
prorogued  from  December  12, 1889,  to  Janoaiy 
le;  I840.---Com.  Joom.  94,  585,  586. 
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and  the  liberation  of  the  sheriff  depended 
upon  my  decision,  I  should  pause  long 
before  I  made  a  rule  absolute  wnich  might 
hare  the  effect  of  exposing  the  officers  to 
a  further  detention,  and  of  causing  great 
injustice  to  be  done.  But  there  is  no 
^^und  upon  which  we  can  know  that  such 
injustice  will  be  done.  As  to  the  direc- 
tion that  they  refund  the  money,  that,  if 
the  rule  be  absolate,  will  make  no  differ- 
ence, because.,  if  hereafter  they  are  called 
upon  to  do  so,  they  will  hare  parted  with 
the  means.  Bat  the  Court  has  no  power 
of  exercising  a  discretion. 

Applications  like  the  present  haye  not 
been  common;  but)  neither  the  principle 
nor  the  practice  of  calling  on  a  sheriff  by 
the  authority  of  the  Coart  to  execute  pro- 
cess is  disputed ;  and  it  has  not  hitherto 
been  supposed  that,  under  any  ordinary 
circumstances,  the  sheriff  would  with- 
stand the  reqaisition  of  the  writ.  My 
only  doubt,  however,  has  been  whether 
the  practice  on  this  subject  was  so  settled 
that  no  discretion  was  left  to  the  Court. 
But  the  rule  of  practice  is,  on  considera- 
tion, so  clear  from  the  relation  of  the 
sheriff  to  the  Court,  in  a  case,  too,  where 
he  himself,  by  his  return,  admits  having 
the  money  to  be  rendered  to  the  plaintiff, 
that  we  cannot  hold  our  hand,  and  must 
decide  that  the  sheriff  is  to  pay  the  money 
over.  I  abstain  from  any  observation  on 
the  more  delicate  topics  which  have  been 
touched  upon,  and  wish  to  say  that  we 
decide  the  case  only  on  the  rule  of  practice. 

LirTLEDALE,  J.  :  I  am  of  the  same 
opinion.  The  sheriff  has  returned  to  the 
venditioni  exponas,  that  he  has  sold  the 
goods,  and  has  the  money  to  be  rendered 
to  the  plaintiff.     On  his  not  doing  so  the 

E lain  tiff  has  two  remedies,  by  action  or 
J  motion.    He  has  adopted  the  latter; 
and  it  was  competent  to  him  to  do  so. 
The  question  is,  whether,  under  the  cir- 
cumstances now  stated,  Ihe  rule  can  be  j 
made  absolute  P     No  sbdequate  cause  is  | 
shown  to  the  contrary.    The  three  resolu-  ' 
tions  which  have  been    stated   are  not  ! 
sufficient  to  prevent  the  law  from  taking 
its  ordinary  course.    They  have  been  fully  , 
commontea  upon  by  my    Lord,   and  in  . 
what  he  has  said  I  fully  agree. 

Williams,  J. :  I  am  of  the  same  opinion  ; 
and  I  am  desirous  to  consider  this  as  a 

E>int  of  practice.  Mr.  Richards  assimi- 
tcd  the  present  case  to  those  in  which 
indulgence  has  usually  been  shown  to 
the  sheriff  as  an  officer  of  the  Court  under 
circumstances  of  difficulty.  But  I  must 
observe  that  a  considerable  part  of  the 
difficulty  in  this  case  has  arisen  from  the 
sheriff's  own  delay. 

On  December  19th  he  had  levied  and 
bad  the  money  ready.  On  the  20th  the 
plaintiff  demanded  it.    The  sheriff  allowed 


all  December  and  January,  down  to  the 
first  day  of  this  term,  to  pass  without 
paying  it  over.  His  difficulty  has  resulted 
from  his  not  actually  bringing  the  money 
into  Court  which  his  return  states  he  has, 
and  which,  when  brought  in,  would  have 
been  for  the  plaintiff^  use.  The  case 
does  not  come  within  the  principle  of 
those  in  which  bankruptcy  has  inter- 
vened,  or  a  real  doubt  nas  aridon  as  to 
the  right.  There  the  sheriff  has  been 
protected  by  allowing  time  till  claims 
could  be  adjusted,  ana  he  could  be  in  a 
situation  to  defend  himself  against  the 
party  not  entitled.  But  I  know  no  case 
in  which  the  interposition  of  a  vis  nuxjor 
has  been  held  an  excuse.  Where  ques- 
tions have  arisen  on  the  legality  of  an 
award  the  parties  enforcing  it  have  been 
put  to  their  action,  because  when  a 
doubtful  point  of  law  arose  it  was  fit  that 
the  parties  should  be  driven  to  that 
remedy  by  which  the  point  might  effec- 
tually be  tried.  But  these  precedents  do 
not  apply  where  no  doubtful  point  of.  law 
intervenes.  And  what  is  the  doubt  here  P 
None,  as  to  the  plaintiff's  right  to  have 
the  money  which  is  in  Court.  That  the 
sheriff  is  in  a  situation  of  difficulty  we 
must  regret ;  but  what  answer  is  that  to 
the  present  application,  the  money  being 
in  Court,  waiting  only  the  actual  transfer 
to  the  party  entitled  r  Without  touching 
on  any  other  points.  I  think  that  to  refuse 
this  application  nvould  be  violating  the 
practice  of  the  Court,  and  depriving  the 
plaintiff  of  an  ordinary  and,  I  will  add, 
a  just  remedy,  without  seeing  any  cause 
in  law  for  so  doing.  On  that  ground  I 
decide. 

CoLBRiDGB,  J. :  I  agree  entirely  with 
the  rest  of  the  Couii)  in  the  decision  and 
the  grounds  assigned  for  it.  The  sheriff 
havinff  returned,  on  December  19th,  that 
he  had  sold  the  goods,  and  had  the  money 
ready  to  be  rendered,  there  appears  on 
these  affidavits  nothing,  either  of  fact  or 
law,  which  could  prevent  him  paying  over 
the  money  on  December  20th.  The  plain- 
tiff's demand  against  the  defendants  was 
satisfied;  the  money  was  his  property. 
If  the  defendants  had  become  bankrupt  or 
absconded,  he  had  no  remedy  against 
them.  That  was  the  state  of  facts  on  De- 
cember 20th.  The  only  excuse  for  the 
sheriff  takes  its  rise  from  that  which  hap- 
pened on  the  21st  of  January.  Two  re- 
medics  were  open  to  the  plaintiff  on  the 
sheriff's  refusal  to  pay  over  the  money :  by 
action,  or  by  rule  of  Court.  As  to^an 
action,  it  is  true,  as  Mr.  Flatt  says,  that  if 
that  course  had  been  taken,  and  the  action 
followed  up  to  execution,  the  state  of 
things  would  have  been  the  same  as  it  is 
now ;  and  so  an  interminable  series  of 
actions  might  have  been  brought  with  a 
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like  result,  to  the  great  disgrace  of  the 
law.  The  plaintifiTs  demand  would  hare 
been  satisfied;  the  money  in  the  hands 
of  the  officer ;  and  yet,  according  to  the 
present  argument  of  the  sheriff,  the  Court 
would  hare  been  obliged  in  each  instance 
to  pursue  a  course  by  which  the  plaintiff 
would  hare  lost  his  remedy.  This  con- 
sideration, howeyer,  is  not  sufficient,  if 
there  be  any  well-founded  objection  to  the 
second  remedy  by  rule  of  Court. 

It  is  said  that  the  application  is  novel ; 
and,  if  the  want  of  precedent  is  a  ground 
for  refusal,  then,  the  sheriff  being  in 
Court  with  the  money,  and  no  legal  ob- 
jection raised  to  his  paying  it  into  the 
hands  of  that  party  whose  money,  by  his 
admission,  it  is,  we  are  to  tell  him  not  to 
make  the  payment.  It  would  be  trifling 
with  justice  to  do  so. 

As  to  the  difficulty  imposed  on  the 
sheriff,  I  might  say  much  on  the  situation 
in  which  these  gentlemen  are  placed ;  but 
they  are  officers  of  the  Court;  and  we 
arebound  to  see  that  suitors  obtain  the 
fruits  of  decisions  in  their  farour. 

The  case  has  been  likened  to  those 
arising  on  bankruptcy  and  awards;  but 
where  a  plaintiff  is  said  to  hare  become 
bankrupt,  the  suggestion  is  that  a  ques- 
tion of  property  has  arisen ;  the  assignees 
and  the  alleged  bankrupt  have  rival 
claims;  and  it  would  be  unjust  if  the 
sheriff  wore  exposed  to  the  hazard  of  de- 
termining between  them.  So,  in  the  cases 
where  grave  doubt  arises  as  to  the  validity 
of  awards,  a  question  is  raised  affecting 
the  rights  of  property.  Here  no  such 
doubt  is  suggested;  it  appears  only  that 
by  reason  oi  what  may  be  termed  vis 
major,  the  sheriff  is  in  a  situation  of  diffi- 
culty. The  plaintiff  has  no  concern  with 
that.  No  difficulfcy  in  law  is  raised  as 
between  the  plaintiff  and  defendant  in 
this  cause;  and  if  there  were  any,  the 
plaintiff  would  still  have  a  right  to  the 
sum  recovered  since  the  action  has  not 
been  defended.  The  only  doubt  which 
can  be  suggested  in  point  of  law  regards 
the  correctness  of  our  judgment  in  the 
former  case  between  these  parties,  and 
that,  never  having  been  legally  disputed, 
is  as  binding  upon  us,  till  reversed,  as 
any  decision  ever  pronounced  by  a  court 
of  justice.  "We  should  therefore  be 
wanting  in  our  duty  if  we  did  not  make 
this  rule  absolute. 

Bule  absolute. (a) 


fe% 


(a)  January  23,  1840. — ^Messrs.  Evans  and 
WheeltOD,  the  sheriff,  sned  out  a  writ  of  habeas 
corpus  directed  to  the  Serjeant-at-Arms  which 
was  served  upon  him  the  same  day. 

January  24,  1840.  —  The  Serjeant-at-Arms 
communicated  diese  facts  to  the  House,  and  it 
was  thereupon  ordered  *'that  the  Serjeant-at- 


January  27, 1840. — ^This  rule  having  been 
served  on  the  sheriff,  and  not  obeyed,  PlaU^ 

Anns  attendinf(  this  House  be  directed  to  make 
a  return  to  the  said  writ  that  he  holds  the  bodies 
of  the  said  William  Evans,  Esq.,  and  John 
Wheelton,  Esq.,  by  virtue  of  a  warrant  under 
the  hand  of  Mr.  Speaker,  by  the  authority  of 
the  House  of  the  House  of  Conunons,  for  a 
contempt  and  breach  of  the  privfleges  of  the 
House." — Com.  Jonm.  95,  25  (where  the  writ 
is  also  set  out).  See  the  case  of  the  Sheriff  of 
Middlesex  below,  p.  1239. 

Fourth  Action, 

On  the  same  day  Stockdale  began  a  fourth 
action  against  the  same  defendants  by  the  issue 
of  a  writ  whieh  was  served  upon  the  defendantff 
on  this  and  the  next  day  —Com.  Jonm.  95,  29. 

The  farther  history  of  the  proceedings  con- 
nected with  this  fourth  action  are  shortly  fis 
follows  :— 

January  27, 1840. — ^The  defendants  presented 
a  petition  to  the  House  of  Commons,  stating 
the  commencement  of  this  action  against  them, 
and  praying  the  instructions  of  the  Houae. 
Thereupon  it  was  ordered  that  Howard,  the 
plaintiff's  attorney,  should  attend  the  House 
forthwith.— Com.  Joum.  95,  29,  30.  Howard 
avoided  service  of  tlds  order,  ibid.  56,  59,  but 
was  arrested  by  the  Serjeant-at-Arms  on  Feb- 
ruary 6, 1 840,  and  committed  to  Newgate.  [This 
led  to  the  action  of  Howard  v.  Gossett,  I  Car. 
&M.  880;  10  Q.B.  359,411.  See  also  Com. 
Joum.  95  and  96,  and  the  Reports  of  the  Select 
Committee  on  this  action,  May  29,  1845,  and 
June  20,  1845.] 

February  6,  1840. — ^Declaration  filed  in  this 
action.  (See  the  declaration  set  out.  Com. 
Joum.  95,  81.) 

February  7, 1840. — ^Notice  of  declaration  filed 
was  served  on  the  defendants.  (See  the  notice 
set  out.  Com,  Joum.  95,  70.) 

Febmary  8,  1840.— The  defendants  presented 
a  petition  to  the  House  stating  service  of  this 
notice  and  praying  the  instmctions  of  the  House 
in  relation  thereto,  whereupon  the  House  re- 
solved that  Messrs.  Hansard  be  directed  not  to 
appear  or  plead  to  the  said  action,  and  that 
Stockdale  had  been  guilty  of  a  lugh  contempt 
and  breach  of  the  pririleges  of  the  House  in 
commencing  it,  and  should  be  committed  to 
Newgate.— Com.  Joum.  95,  70,  71.  Stockdale 
was  committed  accordingly. 

February  12,  1840.  —  The  defendants  were 
served  by  Pearse,  Howard's  clerk,  with  notice 
of  a  writ  of  inquiry  of  damages  to  be  executed 
on  the  20th.  (See  writ  set  out,  Com.  Joum. 
95,81.)   . 

Febmary  13, 1840.— The  defendants  presented 
a  petition  to  the  House  stating  the  service  of 
such  notice,  and  praying  the  instmctions  of  the 
House. — Com.  Joum.  95,  81. 

On  the  same  day  Stockdale  commenced  a 
fifth  action. 

February  17,  1840.— The  Hpuse  resolved 
that  Stockdale  had  been  guilty  of  contempt  and 
violation  of  the  privileges  of  die  Hoose  in  com- 
mencing and  prosecuting  this  fourth  action,  and 
that  all  sheriffs,  uuder-sherifi^,  accents,  bailifls. 
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obtained  a  rale  nisi  for  an  attachment 
against  the  sheriff  for  non-payment  of  the 

officers,  clerks,  and  others  who  should  act,  aid, 
or  assist  in  the  continuing,  furthering,  and  pro- 
secuting the  said  action  would  also  be  guilty  of 
contempt  and  violation  of  the  privileffes  of  the 
House,  and  subject  themselves  to  the  severe 
censure  and  displeasure  of  the  House.  And 
this  resolution  was  ordered  to  be  served  on  the 
sheriff  and  under-sherifii  of  Middlesex.— Com. 
Jonrn.  95,  98. 

February  18,  1840. — The  House  resolved, 
that  Pearse  had  been  guilty  of  a  contempt  in 
having  served  the  notice  of  the  writ  of  inquiry 
of  damages,  and  ordered  him  to  be  committed. 
— Ck>m.  Joum.  9ff,  96.  Pearse  was  conmiitted 
accordingly. 

April  14, 1840.— The  stat.  3  &  4  Vict.  c.  9. 
received  the  royal  assent. 

April  15,  1840. — It  was  ordered  by  the  House 
that  Pearse  should  be  discharged  out  of  custody 
without  payment  of  fees.  — Com.  Joum.  95, 
291. 

April  25,  1840. — Bule  absolute  to  stay  further 
proceedings  in  this  action.  See  11  A.  &  £. 
300fi. 

Fifth  Action. 

February  13,  1840. — A  writ  in  a  fifth  action, 
by  Stockdale  against  the  same  defendants,  com- 
menced in  Hertfordshire,  was  served  on  the 
defendants  by  Howard,  junior,  as  clerk  to  his 
father,  the  plaintiff's  attorney.  (See  writ  set 
out.  Com.  Journ.  95,  92.) 

February  17,  1840.  —  The  defendants  pre- 
sented a  petition  to  the  House  stating  the  com- 
mencement of  this  action,  and  praying  the 
instructions  of  the  House,  whereupon  Howard, 
junior,  was  ordered  to  attend  the  House. — Com. 
Joum.  95,  93. 

February  18,  1840.  —  The  House  resolved, 
that  Howard,  junior  (who  was  in  attendance), 
had  been  guilty  of  contempt  and  breach  of  the 
privileges  of  the  House  in  serving  the  said  writ, 
and  oi^red  him  to  be  committed. — Com.  Joum. 
95,  96.  Howard,  junior,  was  committed  accord- 
March  9,  1840.  —  Declaration  filed  in  this 
action,  and  notice  thereof  served  on  the  defen- 
dants. (See  notice  and  declaration  set  out. 
Com.  Journ.  95,  167.) 

March  12,  1840. — The  defendants  presented  a 
petition  to  the  House  informing  them  of  this 
declaration  and  notice,  and  praying  for  the  in- 
structions of  the  House. 

March  18,  1840. — ^The  House  passed  a  reso- 
lution similar  to  that  of  February  17,  in  the 
case  of  the  fourth  action  (see  above),  and  or- 
dered a  copy  to  be  served  on  the  sheriff  and 
under-sheriffs  of  the  county  of  Hertford. — Com. 
Joum.  174. 

April  14, 1840.— The  stat.  3  &  4  Vict.  c.  9. 
received  the  royal  assent. 

April  15,  1840. — It  was  ordered  by  the  House 
that  Howard,  junior,  should  be  discharged  out  of 
custody  without  payment  of  fees. — Com.  Joum. 
95,  291. 

April  35, 1840.-*Rule  absolute  to  stay  further 


money.  The  mle  was  obtained  on  afil- 
davit  of  the  service  of  the  mle  of  22nd 
January. 

In  answer,  the  sheriff,  Messrs.  Evans 
and  WkeeUan,  made  affidavit  giving  the 
history  of  the  proceedings  down  to  and 
including  the  decision  of  this  Court  of  the 
27th  Jannary(a)  remanding  them  to  the 
custody  of  the  Serjeant-at-Arms.  They 
added  that  they  had  acted  bond  fide,  and 
to  the  best  of  their  judgpnent,  as  officers 
of  the  Court  in  the  execution  of  its  pro- 
cess, and  that  they  had  been,  and  were, 
kept  in  prison,  in  order  that  they  might 
be  compelled  to  pay  betck  the  money  to 
the  defendant  instead  of  paying  it  to  the 
plaintiff  according  to  the  writs,  and  the 
orders  and  rales  of  the  Court ;  that  they 
had  no  power  by  reason  of  their  imprison- 
ment to  go  and  procure  the  money  and 
pay  it  over  in  obedience  to  the  mle  of 
Court,  or  actually  to  pay  it  to  the  plain- 
tiff, and  could  obey  the  mle  only  by 
desiring  the  under-sheriffs,  or  other 
officers,  to  pay  it,  whom  they  believed 
they  should  thereby  expose  to  imprison- 
ment; and  they  cubmitted  to  the  Court 
whether  they  ou^ht  to  place  the  under- 
sheriffs  or  others  m  peril  unless  the  Court 
could  protect  them  in  obedience  to  itself. 

January  30,  lS4/0,-'Kelly{b)  and  B.  V. 
Bichards  showed  cause. 

The  sheriff  does  not  seek  to  call  in 
(juestion  the  decision  of  the  Court  direct- 
ing the  p^rment  of  the  money  to  the 
plaintiff.  But  the  present  motion  is  for 
an  attachment ;  and  no  contempt  appears ; 
the  sheriff  is  physically  unable  io  obey 
the  order  of  the  Court  in  person ;  and  the 
Court  will  not  consider  that  a  contempt 
has  been  committed  in  not  directing  the 
subordinate  officers  to  do  that  which  will 
immediately  subiect  them  to  imprison- 
ment. It  is  as  if  there  were  a  rebellion, 
and  the  sheriff  were  in  custody  of  the 
rebels,  and  the  dut;^  imposed  were  one 
which  it  was  impossible  for  the  sheriff  to 
perform  without  immediately  falling  into 
their  hands.  In  such  a  case  there  would 
be  no  contempt  in  not  discharging  the 
duty. 

Piatt,  contra,  was  stopped  by  the  Court. 

proceedings  in  this  action. — See  11  A.  &  E. 
297. 


May  14, 1840. — Stockdale  and  Eoward,  senior, 
were  discharged  out  of  Newgate  by  order  of  the 
House,  Com.  Joum.  95,  837. 

(a)  On  that  day  Messrs.  Bvans  and  Wheelton, 
the  sheriff,  were  brought  before  the  Court  on 
habeas  corpus,  and  a  motion  made  for  their 
discharge ;  but,  after  argument  on  the  retum, 
they  were  remanded.  See  the  case  of  the 
Sheriff  of  Middlesex  below,  p.  1239. 

(b)  Afterwards  Lord  Chief  Baron. 
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Lord  Denhan,  C.  J. :  It  is  suggested 
that  under  these  painful  circumstances 
we  cannot  truly  say  that  a  contempt  has 
been  committed  by  not  paying  the  money. 
I  say,  without  any  hesitation,  that,  if  this 
were  a  mere  penal  proceeding,  I  should 
think  it  an  act  of  the  utmost  injustice  to 
inflict  anything  like  pimishment  on  these 
gentlemen;  their  conduct  does  them 
honour;  and  all  persons  are  bound  to 
brave  such  consequences  as  may  be 
brought  upon  them  by  obedience  to  the 
law  of  the  land.  But  the  question  is, 
whether  the  plaintiff  has  not  a  right  to 
call  upon  the  sheriff  to  pay  over  to  him 
the  money  which  that  officer  holds  to  his 
use.  He  nas  as  much  right  to  that  money 
as  any  member  of  either  House  of  Parlia- 
ment has  to  his  estate.  We,  having  put 
the  law  in  motion,  are  bound  to  enforce  it 
for  him ;  and  there  is,  unfortunately,  no 
other  mode  of  doing  so  than  the  proceed- 
ing now  suggested.  It  is  said  that  the 
sheriff  may  be  hindered  from  performing 
the  duty  by  physical  force.  Without 
casting  any  reproach  upon  these  gentle- 
men, and  thinking  it  quite  natural  that 
they  should  wish  to  have  the  direction  of 
this  Court  in  every  step  of  their  proceed- 
ings, yet,  if  that  support  could  be  pur- 
chased by  a  delay  wnich  was  so  far  a 
postponement  of  the  discharge  of  their 
duty,  I  must  still  say  that  the  individual 
for  whom  they  are  trustees  is  not  to  suffer 
by  their  taking  a  prudential  course  in  that 
respect.  It  is  suggested  now  that  the  law 
cannot  be  carried  into  effect  without  ex- 
posing others  to  the  inflictions  to  which 
these  gentlemen  have  been  subjected.  I 
trust  that  will  not  be  the  case.  But, 
whatever  the  consequences  may  be,  this 
is  a  mere  civil  process  to  enable  a  party 
to  a  cause  tried  in  this  Court  to  obtain 
his  rights  ;  the  Court  has  no  discretionary 
power,  and  the  rule  must  be  made  abso- 
lute. 

LiTTLEDALE,  J. :  AlthoQgh  this  is  a  per- 
sonal application  against  the  sheriff,  and 
ho  mignt  be  lodged  in  prison  if  he  dis- 
obeyed it  as  being  guilty  of  a  contempt, 
still  it  is  a  mere  civil  proceeding  to 
enforce  the  payinent  of  money  wnich 
cannot  be  otherwise  got.  Although  there 
has  been  no  personal  contempt  of  the 
Court,  and  the  sheriff  is  here  placed  in 
circumstances  of  peculiar  difficulty,  yet  it 
is  the  ordinary  course  that  the  sheriff 
should  be  ordered  to  obey  the  direction  of 
the  Court.  He  may  not  be  able  to  do  so 
personally,  but  in  many  cases  it  is  left 
entirely  to  subordinate  officers  toper  form 
the  duties  of  sheriffs.  Proceedmgs  are 
often  taken  against  sheriffs;  actions  are 
brought  against  them,  or  they  are  ordered 
to  pay  over  money,  or  to  bring  in  the 
body.    In  the  last  case,  it  is  perfectly 


understood  that  the  meaning  is  that  the 
sheriff  is  bound  to  pay  the  debt  and  costs, 
I  or  to  take  care  that  bail  be  put  in  to  the 
action.  That  is  a  mere  civil  process,  and 
80  is  the  writ  which  we  are  now  called 
upon  to  issue.  This  is,  therefore,  an 
ordinary  case,  and  the  plaintiff  is  entitled 
to  have  the  rule  made  absolute,  that  he 
may  obtain  his  money  in  the  ordinary 
way  in  which  a  party  gets  money  out  of 
the  sheriff's  hands. 

WiLLiAXs,  J. :  I  am  entirely  of  the  same 
opinion.  Tbis  is  a  necessary  consequence 
of  the  decision  to  which  we  came  the  other 
day.  It  is  not  suggested  here  that  there 
is  any  other  mode  of  enforcing  the  order ; 
if  there  had  been,  no  doubt  the  circum- 
stances under  which  these  gentlemen  are 
placed  would  have  entitled  them  to  the 
most  lenient  consideration.  But  the  sim- 
ple ground  of  decision  appears  to  me  to 
DC  that  an  ordinary  motion  has  been 
made,  and  an  order  thereupon,  which  has 
not  been  complied  with,  and  this  is  the 
ordinary  method  of  enforcing  compliance 
in  such  a  case.  The  present  step  follows, 
as  a  matter  of  course,  from  that  which  we 
have  already  taken,  (a) 

Bule  absolute.  (&) 


Materials  made  use  of. — The  report  of  the 
proceedings  at  Nifli  Prius  in  the  first  action  isi 
taken  from  7  C.  &  P.  731,  and  from  the  report  of 
the  Select  Committee  on  Publication  of  Printed 
Papi^ra,  8th  May,  1837,  Appendix  to  Minntes  of 
Evidence,  No.  1,  p.  65.  The  pleadings  in  the 
second  action  are  copied  from  the  original.  The 
argument  of  Curwood  i«  taken  from  the  ver- 
batim report  in  the  first  report  of  the  Select 

(a)  Ck>leridge,  J.,  was  absent. 

(6)  See  caseof  the  5A<ri/fo/Jlftdrf/e«&r (1840), 
11  Ad.  &  £.  278,  and  below,  p.  1239  ;  Howard  v. 
GosseU  1  Car.  &  M.  (1842)  880;  Howard 
V.  Gosset  (1845),  10  Q.B.  359,  411;  Harlow 
V.  Hansard,  May's  Pari.  Prac.  185  ;  Houghton 
V.  Plimsollf  Broom's  0>nBtitational  Law,  2nd 
ed.,  975;  Bradlaugh  v.  Gosset  (1884),  12 
Q.B.D.  271 ;  Bradlaugk  v.  Erskine  (1883),  47 
L.T.  N.S.  6 1 A ;  Anderson  v.  Dunn,  6  Wheat.  204 ; 
Hargrave*s  Jurisconsulti  Exercit.  1,  *275  ;  3  &4 
Vict.  c.  9;  Report  of  the  Select  Committee 
on  Publication  of  Printed  Papers,  May,  1837 ; 
Report  of  the  Select  Committee,  June  10, 
1839;  Second  Report,  June  15,  1839;  Third 
Report,  August  20,  1839 ;  First  Report  of  the 
Select  Committee  on  Howard  v.  Gosset,  May 
29,  1845;  Second  Report.  June  20,  1845; 
0>m.  Journ.  1839,  450,  568 ;  Com.  Journ.  94, 
346,  548  ;  Com.  Journ.  95,  96 ;  Life  of  Lord 
Campbell,  2,  98 ;  Life  of  Lord  Denman,  2,  44 ; 
'*  Observations  on  the  Report  of  the  Committee 
of  the  House  of  Commons  on  the  Publica- 
tion of  Printed  Papers "  (by  Lord  Denman) ; 
Quarterly  Review,  January  1838,  Article  V. ; 
Quarterly  Jteview,  March  1840  (article  by  Lord 
Denman);    **A  letter   to  Lord    Laogdale  on 
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Committee  on  StoehdaU  y.  Haruard,  and  9  A. 
&  E.  1 ;  the  report  of  the  Attorney  General's 
argument  from  Campbell's  Speeches,  136 ;  and 
the  judgments  of  the  Court,  fh>m  9  A.  &  £.  1. 
The  report  of  the  motion  to  stay  the  writ  of 
inquiry  in  the  third  action  is  from  8  Dowling 
P.C.   148.      The    separate   report    by  Charles 

the  recent  proceedings  in  the  House  of  Com- 
mons on  the  subject  of  priyilege,  by  Thomas 
Femberton,  M.P.,"  1837.  <*  Remarks  on  a  report 
from  a  select  committee  of  the  late  House  of 
Commons  on  the  publication  of  printed  papers,'* 
by  P.  A.  Pickering,  M.A.,  1837.  "  A  letter  to 
Thomas  Pemberton,  Esq.,  M.P-,  on  the  privi- 
leges'of  the  House  of  Commons  now  in  contro- 
versy. By  Mathew  Davenport  Hill,"  1888. 
«  The  Question  of  Privilege."  By  S.  A.  Ferrall, 
1837 ;  *'  Exposition  of  the  Law  of  Parliament 


Sann  Kennedy  has  also  been  made  use  o£  The 
reports  of  the  motions  for  payment  over  by  the 
sheriff  of  the  proceeds  of  execution,  and  for 
attachment  of  the  sheriff  for  non  payment  respec- 
tively, are  from  11  A.  &  E.  253,  269.  The 
reports  in  3  P.  &  D.  330,  341,  and  8  Dowl.  P.C. 
528,  582,  have  also  been  consulted. 


as  it  relates  to  the  powers  and  privileges  of  the 
Commons  House."  S.  A.  Ferrall,  1837.  "  Con- 
siderations  on  the  Judgment  of  the  Court  of 
Queen's  Bench  in  the  late  ease  of  Stockdale 
Y.  Hansard.''  By  B  Blundell,  1839;  "The 
judgments  delivered  by  the  Lord  Chief  Justice 
Holt,  in  tlie  case  ot  Ashhy  v.  WhUe^  &c.,  with 
an  introduction,"  1837 ;  "  The  Privileges  of 
the  Houfte  of  Commons."  By  Charles  Rann 
Kennedy,  1840;  "Reasons  for  the  freedom  of 
the  Sheriff."     By  R.  T.  Thorpe,  1840. 
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THE  CANADIAN  PRISONERS'  CASE,  1839. 

(Case  of  Leonard  Watson  and  others;  In  the  Matteu  of  Parker 
AND  others;  Reg.  v,  Batcheldok.) 


Writs  of  Habeas  Corpus  in  the  Cases  of  the  Canadian  Prisoners. 
In    the    Court   of    Queen's   Bench  at   Westminster,  before  Lord 

Denman,    C.J.,     Littledale,    Williams,    and    Coleridge,    J.J., 

January  13-23, 1839.    (Reported  in  9  A.  &  E.  731,  1  P.  &  D.  516, 

and  ia  Special  Report  by  Fry.) 
In  the  Court  of  Exchequer  at  Westminster,   January   24-28  and 

May  6,  1839.     (Reported  in  5  M.  &  W.  32,  and  in  Special  Report  by 

Writs  of  Habeas  Corpus  were  issued  by  a  jud^  in  vacation  for  bringing  up  Leonard  Watson 
and  others,  prisoners  in  the  gaol  of  Liverpool. 

The  keeper  of  the  gaol  brought  up  the  prisoners,  and  returned  in  the  case  of  each  prisoner  (in 
substance)  that  by  a  statute  of  Tipper  Canada  the  lieutenant-goyemor  in  council  was  empowered  to 
grant  a  pardon  on  such  conditions  as  might  appear  proper  to  such  persons  then  under  charge  of 
high  treason  as  should  before  arraignment  confess  guilt  and  petition  for  pardon ;  that  the  prisoner 
was  so  pardoned  on  condition  of  transportation  to  Van  Diemen*s  Land ;  that  for  want  of  means  to 
convey  him  thither  directly  he  was  first  taken  to  Quebec,  in  Lower  Canada,  then  embarked  to 
England,  and  there  kept  in  custody  in  the  gaol  of  Liverpool  while  necessary  preparations  were 
made  for  transporting  him  to  Van  Diemen's  Land. 

On  motion  in  the  Court  of  Queen's  Bench  to  discharge  the  prisoners. 
Held  by  the  Court— 

(I.)  A  writ  of  Habeas  Corpus  ad  subjiciendum  at  common  law  nxay  be  issued  in  vacation 
and  be  made  returnable  in  vacation  (at  chambers). 

(2.)  The  Court  or  judge  may  allow  or  direct  an  amendment  of  the  return  even  after  it  has 
been  read  or  filed,  or  after  judgment  thereon. 

(3.)  For  the  purposes  of  the  motion  the  return  must  be  received  as  primd  facie  true,  and 
the  Court  will  not  require  it  to  be  verified  by  affidavit. 

<4.)  The  Court  may  grant  a  rule  nisi  for  an  attachment  against  a  person  who  makes  a  false 
return,  and  will  amend  the  return,  but  the  attachment  will  not  issue  if  it  be  shown  that 
there  was  no  such  wilful  falsehood  as  may  be  a  contempt  of  Court. 

Per  Lord  Denman,  C. J.,  quare  whether  on  an  affidavit  of  falsehood  proceedings  to 
quash  the  return  may  not  be  directed. 

(5.)  The  return  need  not  set  out  the  indictments,  warrants,  or  other  documents  the  effect 
of  which  it  purports  to  state. 

(6.)  The  statute  of  Upper  Canada  authorising  conditional  pardons  was  not  tdtra  vires, 
either  on  the  ground  of  repugnancy  to  English  law  or  on  the  ground  that  the  perform- 
ance of  the  condition  must  take  place  out  of  Upper  Canada. 

(7.)  The  transmission  of  the  prisoner  to  Lower  Canada  and  thence  to  England,  and  his 
detention  in  the  gaol  of  Liverpool  in  the  neceesar}*  performance  of  the  condition  to 
which  the  prisoner  had  agreed,  were  lawful  as  being  under  the  circumstances  necessarily 
incident  to  the  enforcement  by  the  Crown  of  that  condition,  and  no  warrants  were 
necessary  or  material. 

(8.)  Certain  of  the  pardons  were  not  vitiated  by  reason  of  the  condition  being  for  trans- 
portation for  a  period  to  be  computed  from  the  time  of  arrival  in  Van  Diemen's  Land. 

On  a  subsequent  application  to  the  Court  of  Exchequer  for  writs  of  Habeas  Corpus  in  the  same 
cases. 
Held  by  the  Court, 

That  an  affidavit  in  support  of  the  application  was  necessary  from  the  party  who  claimed 
the  writ,  or  else  an  affidavit  from  some  other  person  to  the  effect  that  the  party  on 
whose  behalf  the  writ  is  claimed  is  so  coerced  as  to  be  unable  to  make  an  affidavit. 
On  return  of  the  writs  and  motion  to  discharge  the  prisoners. 
Held  by  the  Court, 
That  if  the  condition  of  the  pardons  was  void  or  was  renounced  by  the  prisoners,  then 
they  were  in  the  position  of  persons  liable  to  be  tried  in  England  for  their  treason 
committed  in  Upper  Canada,  and  any  subject  might  detain  them  to  be  dealt  with 
according  to  law. 


The  Cwmdian  Priaoners'  Case,  1839. 
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Fbocbbdings  in  thb  Ooubt  op  Queen's 
Bench. 

On  the  17th  December,  1838,  twelve 
prisoners  were  brought  (with  others)  to 
Liverpool,  charged  in  execution  of  a  sen- 
tence of  transportation  to  Van  Diemen's 
Land,  for  having  been  concerned  in  the 
Tecent  Canadian  revolt. 

On  the  26th  of  the  same  month,  appli- 
cation was  made  to  LUtledcUe,  J.,  for 
writs  of  Habeas  Corpus,  to  bring  them 
before  the  Court  of  Queen's  Bench,  with 
the  cause  of  their  detention,  on  the  affi- 
davits of  Joseph  Ewnsy  Esq.,  M.P.,  and 
J.  A.  Eoebuch,  Esq.,  stating  that  the  priso- 
ners named  had  been  brought  to  Liverpool 
from  parts  beyond  the  seas,  and  that  they 
were  illegally  detained  under  semblance 
of  being  State  prisoners,  not  having  been 
tried  a^  the  law  requires,  and  without 
having  had  any  sentence  jyassed  upon 
them. 

These  writs  were  at  once  granted  by 
his  Lordship,  returnable  immeditxtSy  and 
were  forthwith  served  upon  Bateheldor, 
the  governor  of  the  borough  gaol  of  Liver- 
pool. 

Although  the  writs  were  returnable 
immediate  at  chambers,  it  being  vacation, 
yet  it  was  arranged  that  the  prisoners 
should  not  be  brought  up  before  Hilary 
Term :  and  accordingly,  on  the  12th  Janu- 
ary, 1839,  the  Attorney  GeneraHa)  called 
the  attention  of  the  Court  of  Queen's 
Bench  to  the  case. 

Lord  Denman  observed  that  it  was  rea- 
sonable that  a  case  of  so  much  importance 
should  be  heard  by  more  than  a  single 
judge,  and  that  it  should  receive  the 
most  solemn  discussion.  If  the  writ  bad 
been  returnable  in  vacation,  the  judges 
of  the  Court  had  determined  to  attend  at 
chambers  for  that  purpose.(6) 

It  was  ultimately  arranged  that  in  the 
course  of  the  day  the  counsel  (c)  for  the 


(a)  Sir  John  Campbell,  afterwards  Lord 
Chancellor. 

(6)  See  85  to  applications  for  writs  of  Habeas 
Corpus  on  warrants  of  extradition,  Crown  Office 
Kales,  1886,  238. 

(c)  Boehack,  who  was  also  agent  for  Canada 
at  this  time.  The  prisoners  were  then  in  New- 
gate, and  Boehuck  applied  to  be  permitted  to 
nee  them,  stating  that  he  had  applied  to  the 
Secretary  of  State,  who  thought  he  had  no  power 
to  give  such  permission. 

The  learned  judges  having  consulted  together 
for  some  time, 

Lord  DBMMA.N,  C.J.,  said:  "We  think  it 
right  to  say  that  the  learned  counsel  should  be 
permitted  to  see  his  clients;  and  having  inti- 
mated that  opinion,  we  presume  there  will  not 
be  any  difficulty."~The  Times,  January  14, 
1889. 


prisoners  should  be  furnished  with  a  copy 
of  the  return  intended  to  be  filed,  and  that 
the  case  should  be  areued  on  the  foUowiug 
Monday,  January  14m. 

On  that  day,  therefore,  in  obedience  to 
the  writs  of  Habeas  Corpus,  John  0, 
Parker,  Finlay  Malcolm,  John  Grant, 
Robert  Walker,  Paul  Bedford,  Bandall 
Wixon,  Leonard  Watson,  Wiuiam  Reynolds, 
Linus  WiUiam  MiUer,  James  Brown,  Ira 
Anderson,  and  iri2Ztam^Zi;e«,  were  brought 
before  the  Court  of  Queen's  Bench,  (a) 

The  Attorney  0&neral,(h)  the  Solicitor 
Oenerdl,{c)  Sir  Frederic  PoUock,{d)  and 
Wightma.n,(e)  appeared  for  the  Crown. 

Hill,(/)  Falconer,  Roebuck,  and  Fry^ 
were  counsel  for  the  prisoners. 

Two  returns,  each  representing  a  dif- 
ferent class  of  cases  of  the  prisoners,  were 
then  read. 

The  first  referred  to  John  Grant,  L.  W. 
Miller,  and  W.  Reynolds;  and  it  stated 
that  at  the  sessions  of  oyer  and  terminer 
and  general  gaol  delivery,  held  at  Niagara 
in  Upper  Canada,  on  the  18th  June,  ]338, 
at  which  Jonas  Jones^  one  of  the  justices  of 
Her  Majesty's  Court  of  Queen's  Bench, 
and  aflsociates,  presided,  John  Grant  had 
been  tried  and  convicted  of  high  treason, 
and  judgment  of  death  recorded ;  and  on 
the  22nd  of  October,  1838,  by  letters  patent 
under  the  great  seal  of  the  province  of 
Upper  Canada,  he  was  pardoned  from  the 
conviction,  on  condition  that  he  should 
be  transported  to  Yan  Diemen's  land 
for  the  term  of  his  natural  life;  but 
there  being  no  means  of  transporting  him 
from  Upper  Canada  thereto,  he  had  been 
sent  to  Quebec  under  a  warrant  of  Sir 
John  CoJhome,  the  governor,  and  sent 
on  board  the  *' Captain  Ross"  to  liver- 
pool,  at  .which  place  he  arrived  on  the 
17th  December,  and  there  not  being  im« 
mediate  means  of  transporting  him,  he 
had  been  committed  to  the  custody  of  the 
keeper  of  the  borough  gaol  of  Liverpool,  to 
the  end  that  he  might  be  transported  to 
Van  Diemen's  Land  according  to  the 
condition  of  the  pardon. 

The  returns  in  the  cases  of  MiUer  and 
Reynolds  were  similar,  except  that  they 
were  stated  to  have  been  convicted  of 
felony. 


(a)  Before  Lord  Denman,  C.J.,  Littledale, 
Williams,  and  Coleridge,  J.J. 

(b)  Sir   John   Campbell,    afterwards    Lord 
Chancellor. 

(c)  Sir  Robert  Monsey  Rolfe,  afterwards  Lord 
Cranworth,  L.C. 

(jd)  Afterwards  Lord  Chief  Baron, 
(e)  Afterwards  a  Justice  of  the  Court  of 
Queen's  Bench. 
(/)  Afterwards  Recorder  of  Birmingham. 
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The  second  return,  which  was  read, 
referred  to  the  nine  other  pri8onerB,(a) 
and  was  as  followB(5) : — 

''I,  William  Batcheldor,  keeper  of  Her  Ma- 
jesty's gaol  of  and  for  the  borough  of  Liverpool, 
in  the  writ  to  this  schedule  annexed,  named, 
do  certify  and  return,  in  obedience  to  the  said 
writ,  that  by  a  certain  statnte(c)  of  Her  Majesty's 
province  of  Upper  Canada,  in  North  America, 
intituled,  'An  Act  to  enable  the  Government 
of  this  province  to  extend  a  conditional  pardon 
in  certain  cases  to  persons  who  have  been  con- 
cerned in  the  late  insurrection,'  made  and 
passed  in  the  first  year  of  the  reign  of  Her 
present  Majesty,  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembly  of  the 
said  province,  under  and  by  virtue  of  a  certain 
Act  of  Parliament,(<2)  made  and  passed  in  the 
thirty-first  year  of  the  reisn  of  His  late  Majesty 
king  Geoiyre  the  Third,  intituled, '  An  Act  to 
repeal  certain  parts  of  an  Act  (e)  passed  in  the 
fourteenth  year  of  His  Majesty's  reign,  intituled, 
"  An  Act  for  making  more  effectual  provision 
for  the  Government  of  the  province  of  Quebec 
in  North  America,  and  to  make  fUrther  provision 
for  the  Government  of  the  said  province ;"  '  and 
which  first-mentioned  statute  was  duly  passed 
by  the  Legislative  Council  and  Assembly  of  the 
said  province  of  Upper  Canada,  and  assented  to 
in  Her  Majesty's  name,  by  the  person  who  had 
been  appointed,  and  was  at  the  time  of  passing 
the  said  first-mentioned  statute,  as  aforesaid,  by 
Her  Majesty,  to  be  the  Governor  of  the  said 
province  of  Upper  Canada,  reciting,  that  there 
was  reason  to  believe  that  among  the  persons 
concerned  in  the  late  treasonable  insurrection 
in  that  province,  there  were  some  to  whom  the 
lenity  of  the  Government  might  not  impro- 
perly be  extended,  on  account  of  the  artifices 
used  by  desperate  and  unprincipled  persons  to 
seduce  them  from  their  allegiance;  it  was, 
amongst  other  things,  enacted,  that  upon  the 
petition  of  any  person  charged  with  high  treason, 
committed  in  the  said  province,  preferred  to  the 
lieutenant-governor  before  the  arraignment  of 
such  prisoner,  and  praying  to  be  pardoned  for 
his  offence,  it  should  and  might  be  lavrful  for 
the  lieutenant-governor  of  the  said  province,  by 
and  with  the  advice  and  consent  of  the  Executive 

(a)  Prisoners  pardoned  without  having  been 
convicted  or  tried. 

(6)  *<So  many  objections  of  subetance  and 
form  were  taken  to  this  return,  that  I  have 
thought  it  desirable  the  document  should  be  set 
out  to  render  the  arguments  intelligible.  It 
was  amended  in  the  course  of  the  argument  by 
leave  of  the  Court,  on  the  prayer  of  the 
Attoiney  General,  and  is  set  out  as  finally 
amended." — Report  by  Fry,  Sin.  See  as  to  the 
nature  of  the  amendments,  9  A.  &  £.  p.  762,  808. 
A  copy  of  the  order  of  amendment  is  set  out  in 
Solicitor's  Papers. 

(c)  Statutes  of  Upper  Canada,  1  Vict.  e.  10 

(J)  81  Geo.  3.  c.  31.  See  Statutes  Revised 
(Snd  edn.),  2,  643. 

(e)  14  Geo.  8.  c.  88.  See  Statutes  Revised 
(Snd  edn.),  S,  461 


Conncil  thereof,  to  grant,  if  it  should  seem  fit,  a 
pardon  to  such  person,  in  Her  Majesty's  name, 
upon  such  terms  and  conditions  as  might  appear 
proper,  which  pardon,  being  granted  under  the 
great  seal  of  Her  Majesty's  baid  province,  and 
reciting,  in  subsstance,  the  prayer  of  such 
petition,  should  have  the  same  effect  as  an 
attainder  of  the  person  therein  named  for  the 
crime  of  hifh  treason,  as  fiir  as  regarded  the 
f{>rfeiture  of  his  estate  and  property  real  and 
personal ;  and  that  in  case  any  person  shoulu 
be  panloned  under  that  Act,  upon  condition  of 
being  transported  or  banishing  himself  from 
that  province,  either  for  life  or  for  any  term  of 
years,  such  person,  if  he  should  afterwards 
voluntarily  return  to  that  province,  without 
lawful  excuse,  contrary  to  the  conation  of  his 
pardon,  should  be  deemed  guilty  of  felony,  and 
should  suffer  death  as  in  case  of  felony. (a)  And 
I  do  fui  ther  c<*rtify,  that  by  another  statute  (6) 
of  Her  said  Migesty's  province  of  Upper 
Cunada,  iaiitnled,  *An  Act  to  provide  more 
effectually  for  the  punishment  of  certain  offences, 
and  to  enable  the  governor,  lieutenant-govenior, 
or  person  administering  the  government  of  this 
province,  to  commute  the  sentence  of  death  in 
Certain  cases  for  other  punishment  in  this  Act 
mentioned,'  made  and  passed  in  the  seventh 
year  of  the  reign  of  His  Iste  Majesty  King 
William  the  Fourth,  in  the  manner  and  by  tho 
persons  and  authority  required  for  that  purpose 
by  the  said  Act  of  Parliament,  made  and  passed 
in  the  thirty-first  year  of  the  reign  of  His  late 
Majesty  King  George  the  Third— after  reciting 
that  it  was  expedient  to  make  further  provision 
for  the  effectual  punishment  of  certain  offenoea 
therein-after  mentioned,  it  was  enacted  that  in 
case  of  the  conviction  of  any  person  after  the 
passing  of  that  Act,  of  {various  felonies  and 
offences  particulariaed  in  the  retomj  the 
person  convicted  of  such  offence  might  be 
sentenced  to  sach  punishment  as  was  then 
provided  by  law  for  any  such  offence;  or 
if  the  court,  which  was  to  pass  sentence 
on  such  convict,  should  think  fit,  might  be  sen- 
tenced to  be  imprisoned  only,  or  imprisoned  and 
kept  to  hard  labour,  or  in  solitary  confinement, 
in  the  common  gaol,  or  in  any  penitentiary  or 
house  of  correction  that  had  been  or  might  be 
provided  in  that  province  for  such  purpose,  for 
any  term  not  exceeding  seven  years." 

The  Act  then  contained  variouB  pro- 
yisoes,  which  were  particularly  set  out  in 
the  return ;  and  it  continued — 

''and  that  it  should  and  might  be  lawful  for 
the  governor,  lieutenant-governor,  or  person 
administering  the  government  of  that  province, 
to  commute  the  sentence  of  death,  which  mi^ht 
be  passed  upon  any  person  convicted  of  a  capital 
crime,  other  than  high  treason  or  murder,  and, 
with  authority  from  His  Majesty,  upon  any 
person  convicted  of  high  treason  or  murder — 
for  transportation  for  life,  or  term  of  years, 
to  such  place  in  His  Mijesty's  dominions,  as 


(a)  See  as  to  the  disposal  of  prisoners  chaiged 
with  complicity  in  the  Canadian  Rebellion, 
Annual  Register,  1888,  p.  252. 

(6)  Statutes  of  Upper  Canada,  7  Will.  4.  c.  6. 
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miKht  be  assigned  for  the  reception  of  con- 
▼icts,  or  for  banishment  from  that  province  for 
life,  or  anj  term  of  years,  or  for  solitary  con* 
finement,  or  confinement  with  or  without  hard 
labour  in  any  penitentiary  or  house  of  correc- 
tion that  might  be  sppoiuted  for  such  pur- 
poses, either  during  life,  or  for  any  term  of 
years,  &c  .  .  .  And  I  do  further  certify 
that  by  another  statute  (a)  of  Her  Majesty*s 
said  province  of  Upper  Canada,  intituled,  '  An 
Act  respecting  the  transportation  of  convicts' 
made  and  passed  in  the  seventh  year  of  the 
reign  of  His  late  Majesty  Kiug  William  the 
Fourth,  in  the  manner  and  by  the  persons  and 
authority  required  for  that  purpose  by  the  said 
Act  of  Parliament  made  and  passed  in  the 
thirty -first  year  of  the  reign  of  His  late  Majesty 
King  George  the  Third,  after  reciting  that  it 
was  expedient  to  facilitate  the  transportation  of 
offenders  to  such  pluce  or  places  in  His  Ma- 
jesty*6  dominions  as  might  be  assigned  for  the 
reception  of  convicts,  and  to  make  further  pro- 
vision in  respect  to  the  punishment  of  transpor- 
tation, it  was  enacted,  that  notwithstanding 
anything  contained  in  a  certain  Act  of  the 
Parliament  of  that  province,  passed  in  the  fortieth 
year  of  the  reign  of  His  lute  Majesty  King 
G-eorge  the  Third, (6)  intituled — *  An  Act  for  the 
farther  introduction  of  the  Criminal  Law  of 
England  in  this  province,  and  for  the  more  effec- 
tual punishment  of  certain  offenders,'  it  should 
be  lawful,  after  the  passing  of  that  Act,  to  sen- 
tence offenders  to  transportation,  not  only  in 
such  cases  where  by  any  law  then  in  force,  or 
thereafter  to  be  passed,  it  was  expressly  pro- 
vided that  such  offenders  might  be  transported, 
but  also  in  every  case  in  which,  by  the  provisions 
of  the  said  Act,  passed  in  the  fortieth  year  of 
His  late  Majesty  King  George  the  Third,  the 
person  convicted  would  be  liable  to  be  hnnished 
from  that  province  :  Provided  always,  neverthe- 
less, that  no  offender  should,  under  the  authority 
of  that  Act,  be  sentenced  to  be  transported 
except  by  such  Court,  and  in  such  cases,  and 
for  such  term  of  time,  as  the  same  offender 
might,  according  to  the  said  Act,  be  banished 
from  that  province;  and  that  notlucg  in  that 
Act  contained  should  extend,  or  be  construed  to 
take  away,  or  affect  the  power  of  sentencing 
offenders  to  be  banished  according  to  the  Act 
therem-before  recited,  when  it  should  appear 
proper  to  pass  such  sentence.  And  that  all  and 
singular  the  provisions  then  in  force,  which  were 
contained  in  the  said  Act  of  the  Parliament  of 
that  province,  passed  in  the  fortieth  year  of  the 
reign  of  his  late  Majesty  King  George  the 
Thud,  respecting  persons  returning  to  th&t  pro- 
vince before  the  expiration  of  the  period  for 
"Which  they  had  been  banished  by  sentence  of  a 
Court,  or  had  consented  to  be  banished,  accord- 
ing to  the  terms  of  any  conditional  pardon 
granted  to  a  convict  sentenced  to  sufiier  death, 
ahould  equally  extend  to,  and  be  in  force,  with 
respect  to  any  person  returning  from  transporta- 
tion after  that  Act,  whether  such  person  should 
have  been  sentenced  to  be  transported,  or  having 
been  capitally  convicted,  should  have  been  par- 
doned, on  condition  of  being  transported.    And 

(a)  Statutes  of  Upper  Canada,  7  Will.  4.  c.  7. 
(6)  Statutes  of  Upper  Canada,  40  Geo.  3.  c.  1. 


that  the  sentence  in  case  of  transportation  should 
be  that  tlie  offender  should  be  transported  for  a 
time  to  be  mentioned  in  such  sentence,  or  for 
life,  where  that  might  be  lawful,  and  should  in 
the  opinion  of  the  Court  passing  such  sentence 
appear  proper,  to  such  place  as  the  governor, 
lieutenant-governor,  or  person  administering  the 
government  of  that  province,  by  and  with  the 
advice  of  the  executive  council  thereof,  should 
appoint.  And  that  it  should  and  might  be  law- 
ful for  the  governor,  lieuienant-governer,  or  per- 
son administering  the  government  of  that  pro> 
vince,  by  and  with  the  advice  of  the  executive 
council  thereof,  to  determine,  upon  reference 
to  His  Majesty's  Government  in  England, 
to  wliat  foreign  possession  of  His  Majesty 
convicts  should  l)e  transported  from  that  pro- 
vince, under  the  provisions  of  that  Act.  And 
that  an  instrument  under  the  sign  manual  of  the 
governor,  lieutenant-governor,  or  person  ad- 
ministering the  government  of  that  province, 
and  directed  to  the  judges  of  the  Court  of 
King's  Bench,  declaring  to  what  colony  or  place 
it  had  been  detei-mined  to  transport  any  con- 
vict, should  be  sufficient  authority  for  the  jud^e 
who  passed  sentence  on  such  convict,  or,  in  his 
absence,  for  any  other  judge  of  the  said  court, 
to  make  his  warrant,  authorising  any  person  or 
persons  to  carry  and  secure  such  convict,  in 
and  through  that  province,  towards  the  seaport 
or  place  from  whence  he  or  she  was  to  be  trans- 
ported ;  and  if  any  person  or  persons  should 
rescue  such  convicts,  or  any  of  them,  or  assist 
them,  or  any  of  them,  in  making  their  escape 
from  such  person  or  persons  as  should  have 
them  in  their  custody  as  aforesaid,  such  offence 
should  be  punishable  in  the  same  manner  as  if 
such  conrict  had,  at  the  time  it  was  committed, 
been  confined  in  a  gaol  or  prison,  in  the  custody 
of  the  sheriff  or  gaoler,  f^er  sentence  for  the 
crime  of  which  he  should  have  been  convicted. 
And  that  the  time  during  which  any  offender 
should  have  continued  in  gaol  under  sentence  of 
transportation  should  be  taken  and  reckoned 
in  part  discharge  or  satisfaction  of  the  term  of 
his  transportation.  And  that  the  expenses  of 
carrying  that  act  into  execution  so  far  as  re- 
spected the  removal  of  convicts  in  order  to 
their  being  transported  should  he  annually  laid 
before  both  Houses  of  the  Legislature.  And 
that  if,  by  reason  of  any  difficulty  occurring 
which  might  prevent  the  transportation  or  re- 
ception of  any  convict  in  any  colony  or  posses- 
.«ion  of  His  Majesty,  the  sentence  which  should 
have  been  passed  on  any  such  convict  could  not 
be  carried  into  effect,  such  convict  might  be  de- 
tained ill  prison  for  a  period  not  longer  than 
that  for  which  he  shuuld  have  been  sentenced 
to  be  transported,  unless  it  should  appear  expe- 
dient to  pardon  such  convict  in  which  case  it 
might  be  made  a  condition  of  such  pardon  that 
the  convict  should  banish  himself  from  that  pro- 
vince for  a  period  not  exceeding  the  residue  of 
the  time  for  whioh  he  was  to  have  been  trans- 
ported. And  I  do  further  cenify  that  after 
passing  the  said  first-mentioned  statute,  to 
wit,  at  a  special  session  of  oyer  and  terminer 
and  gaol  delivery  begun  and  holden  at  Toronto, 
in  the  home  district  of  the  said  province,  on 
Thursday  the  eighth  day  of  March,  in  the  first 
year  of  the  reign  of  Her  said  Majesty,  before 
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the  Honoarable  John  Beverley  Robinson,  chief 
justice  of  the   said  proyince,  and  others  his 
fellows,  justices  and  commissioners  of  our  said 
Lady  the  Queen  under  and  by  Tirtne  of  Her 
said  Majesty's  Commission  under  the  great  seal 
of  the  said  province,  issued  in  pursuance  of 
another  statute  (a)  of  Her  Majesty's  said  pro- 
vince, duly  passed  in  the  same  manner  and  by 
the  same  authority  as  the  sud  first-mentioned 
statute  on  the  twelfth  day  of  January,  in  the 
first  year  of  Her  Majesty's  reign,  and  entitled 
*  An  Act  to  provide  for  the  more  effectual  and 
impartial  trial  of  persons  charged  with  trea- 
son and    treasonable    practices  committed  in 
this  province,'  the  said  Leonard  Watson  was 
indicted  for  the  crime  of  high  treason,  and 
before  tne  arraignment  of  the  said  Leonard 
Watson,  he  the  said  Leonard  Watson  humbly 
petitioned  the  lieutenant-governor  of  the  said 
province  in  accordance  with  the  said  statute 
first  heTein*mentioned,  confessing  his  guilt  of 
the  treason  charged  against  him  as  aforesaid, 
and  professing  his  penitence,  and  praying  for 
the  merciful  consideration  of  his  case,  and  that 
Her  Majesty's  gracious  pardon  might  be  ex- 
tended to  hhn  upon  such  conditions  as  the  said 
lieutenant-governor  of  the  said  province,  by 
and  with  the  advice  of  the  said  executive  coun- 
cil should  see  fit ;  and  the  said  lieutenant-gover- 
nor, bv  and  with  the  advice  of  the  said  executive 
council,  did,  in  Her  said  Majesty's  behalf,  consent 
that  mercy  should  be  extended  to  him  the  said 
Leonard  Watson  upon  the  conditions  following, 
that  is  to  say,  that  the  said  Leonard  Watson  be 
transported  and   remain   transported   to  Her 
Majesty's  penal  colony  of  Van  Diemen's  Land 
for  and  during  the  term  of  his  natural  life ;  to 
which  terms  and  condition  the  said  Leonard 
Watson  did  assent;  and  the  said  lieutenant- 
governor  did  thereupon,  in  Her  Majesty's  name, 
on    the    twenty-second    of    October,    in    the 
year  of  Our  Lord  one  thousand  eight  hundred 
and  thirty-eight  aforesaid,    by  letters    patent 
under  the  great  seal  of  the  said  province  of 
Upper  Canada,  dated  the  day  and  year  last 
aforesaid,  pardon,  remit,  and  release  the  said 
Leonard  Watson  of  and  from  all  and  every 
punishment  whateoever  which  might    be   in- 
flicted upon  him  the  said  Leonard  Watson  by 
reason  of  the  treason  so  as  aforesud  confessed 
by  him,  upon  condition  nevertheless  that  he 
the  said  Leonard   Watson   should  be   trans- 
ported and  remain   transported    to    the    said 
penal  colony  of  Van  Diemen's  Land  for  and 
during  the  term  of  his  natural  life.    And  I  do 
further  certify  and  return  that  there  being  no 
means  of  transporting  the  said  Leonard  Watson 
directly  from  Upper  Canada  aforesaid  to  Van 
Diemen's  Land  aforesaid,  it  became  and  was 
necessary   to    take    him    to    Quebec    in    Her 
Majesty's  province  of  Lower  Canada  in  North 
America,  for  the  parpose  of  carrying  the  said 
condition  in  the  said  pardon  into  effect,  the  said 
place  called  Quebec  being  the    readiest   and 
most  convenient  place  for  that  purpose :  where- 
upon, and  in  order  to  carry  the  said  condition 
into  effect,  the  said  Leonard  Watson  was,  after 
the  said  pardon,  conveyed  by  the  authority  and 


(o)  Statutes  of  Upper  Canada,  1  Vict.  c.  2. 


warrant  of  the  said  lieutenant-governor  of 
Upper  Canada  from  the  said  province  of  Upper 
Canada  unto  the  said  province  of  Lower 
Canada,  and  was  there,  upon  his  arrival  in 
Lower  Canada  aforesaid,  by  virtue  of  a  warrant 
in  that  behalf  of  Sir  John  Colbome,  governor 
of  the  said  province  of  Lower  Canada,  delivered 
into  the  custody  of  the  sheriff  of  the  district  of 
Quebec  in  Lower  Canada  aforesaid,  for  safe 
keeping  until  he  could  be  transported  acoozding 
to  the  said  condition,  the  same  being  the  proper 
and  most  convenient  custody  in  that  behalf. 
And  I  do  fiirther  certify  aad  return  that  there 
not  being  any  means  of  conveying  the  said 
Leonard  Watson  direc%  from  Lower  Canada 
aforesaid  to  Van  Diemen's  Land  aforesaid,  ac- 
cording to  the  said  condition,  it  became  and 
was  necenary,  in  order  to  carr}"  the  said  con- 
dition into  effect,  to  convey  the  said  Leonard 
Watson  to  England,  to  be  taken  from  thence  to 
Van  Diemen's  Land,  in  fulfilment  of  the  said 
condition ;  and  thereupon  afterwards,  to  wit,  on 
the  seventeenth  day  of  November,  on<>  thousand 
eight  hundred  and  thirty-ei(^t.  the  said  Leonard 
Watson  was  delivered  by  the  said  sheriff  of 
Quebec  into  the  custody  of  Digby  B.  Morton, 
captain  of  the  bark  'Captain  Ross,*  for  the 
purpose  of  being  conveyed  to  England  afore- 
said, to  the  end  that  the  said  Leonard  Watson 
might  be  thence  again  transported  to  Van 
Diemen's  Land  as  aforesaid.  And  the  Aaid 
Digby  B.  Morton  having  arrived  with  the 
said  ship  at  Liverpool  as  aforesaid,  to  wit, 
on  the  seventeenth  day  of  December  last,  with 
the  said  Leonard  Watson  on  board  thereof^ 
and  there  not  beinr  the  means  immediately 
ready  for  conveying  nim  from  Liverpool  afore- 
said to  Van  Diemen's  Land  as  sioreeaid,  it 
became  and  was  necessary  that  the  said  Leonard 
Wat»on  should  be  placed  in  some  safe  custody 
until  the  means  could  be  provided  for  conveying 
him  to  Van  Diemen's  Land  as  aforesaid  :  And 
the  said  gaol  of  and  for  the  said  borough  ol 
Liverpool  being  the  fittest  and  most  convenient 
place  fer  that  purpose,  he  the  said  Digby  B. 
Morton  did,  on  the  day  and  year  last  aforesaid, 
deliver  the  said  Leonard  Watson  into  my  custody 
at  Liverpool  aforesaid  ;  and  I  have  kept  him  in 
my  custody  whilst  means  have  been  and  are 
preparing  with  all  possible  despatch  for  the 
causing  uie  said  Leonard  Watson  to  be  trans- 
ported to  Van  Diemen's  Land  as  aforesaid. 
And  these  are  the  causes  of  my  detaining  the 
said  Leonard  Watson  in  my  custody,  and 
whose  body  I  have  ready,  as  by  the  said  writ  I 
am  commanded." 

After  the  returns  had  been  read,  the 
Attorney  Oeneral  (supported  by  the  Soli- 
citor General,  Pollock  j  and  Wightman} 
took  a  preliminary  objectiou,  viz.,  that  a 
single  judge  had  no  authority  to  issne  a 
writ  of  Habeas  Corpus  in  vacation,  in 
such  a  case,  and  especially  if  returnable 
immediate.  It  was  not  by  any  means  a 
matter  of  course  that  the  writ  must  be 
granted;  as  in  the  case  of  Sir  John^ 
jE[oh7iou8e,{a)  Lord  Tenterden  hud  diBtmctly 


(a)  3  B.  &  Aid.  420;  S.C.  2  Chitt.Rep.  207. 


§73] 


The  Canadian  Priaoneri'  Case,  1839. 


[974 


laid  k  down  that  the  reasons  must  be 
stated  to  the  Conrt,  for  that,  though  a 
writ  of  right,  it  was  not  a  writ  of  course. 
It  was  necessary  to  show  a  probable  cause 
for  the  application,  verified  by  affidavit. 
At  common  law  a  writ  of  Habeas  Corpus 
could  not  be  granted  by  the  Court  of 
Queen's  Bench  in  term  time,  unless  trnon 
motion,  like  writs  of  mandamus,  Ac.  The 
Lord  Chancellor  indeed  could  grant  such 
writs  in  vacation,  for  his  Court  was  always 
Open. 

£CoLF.aiD6E,  J.,  here  referred  to  3  Bl. 
Comm.  131,  eowtrd, — 

**  This  is  a  high  prerugative  writ,  and  therefore, 
by  the  commoD  law,  issuing  out  of  the  Court 
of  Kingr'fl  Bench,  not  only  in  term  time,  hut 
also  during  the  vacation,  by  a  fiat  from  the  Chief 
Justice  or  any  other  of  the  judges,  and  running 
into  all  parts  of  the  King*8  dominions  :  for  the 
King  is  at  all  times  entided  to  have  an  account 
why  the  liberty  of  any  of  his  subjects  is  re- 
strained, wherever  that  restraint  may  be  inflicted. 
If  it  bisues  in  vacation  it  is  usually  returnable 
before  the  judge  himself  who  awarded  it,  and  he 
proceeds  by  himself  thereon ;  unless  the  term 
shall  intervene,  and  then  it  may  be  returned 
in  Court." 

His  Lordship  also  referred  to  Crowley^s 
case,  I  a)  where  Lord  Eldon  had  much  con- 
sidered the  matter,  and  seemed  to  shrink 
from  giving  countenance  to  applications- 
in  Chancery  for  such  writs.] 

The  Habeas  Corpus  Act,  31  Car.  2.  c.  2, 
only  applied  to  cases  where  persons  were 
detained  without  havinc^  been  brought  to 
trial,  and  not  where,  as  nere,  they  were  in 
eaoesutionof  a  sentence.  The  statute  56 
€ho,  3.  o.  100,  commonly  called  Serjeant 
Onelow*8  Act,  was  intended  to  applv  to 
cases  where  parties  are  deprived  of  their 
liberty,  by  father  or  mother,  and  cases 
of  that  description. 

[CoLEBiDGE,  J.,  referred  to  Ex  parte 
Beeehing,(b)  where  that  Act  had  been  held 
to  apply  to  cases  of  smuggling.] 

HiUBaid  that  the  writ  now  before,  the 
Court  had  issued  at  common  law,(c)  and 
therefore  any  of  the  judges  might  issue 
it. 

The  Attorney  Oeneral  contended  that  ib 
could  not  be  so  granted,  where  parties  are 
in  execution  of  a  sentence.  The  writ,  if 
BO  issued,  might  not  be  improper  in  the 
first  instance,  but  as  soon  as  the  Court 
saw,  by  the  return,  that  the  prisoners 
were  detained  in  execution,  they  would 
quash  the  writ  quia  vmprovid^  emanavit 

(a)  2  Swanst.  1. 

(6)  4  B.  &  C.  136.  The  Attorney  General  re- 
ferred to  Attorney  General  v.  Jiowtnan,  2  B.  &  P. 
632n. 

(c)  "  The  writs  were  not  marked  *  per  statu- 
turn,  &c."  under  the  Habeas  Corpus  Act,  81 
Cbt.  2.  c.  2  s.  8."— Note  in  9  A.  &  £.  740. 


This  was  done  in  Brasi  Croshy^s  ca8e(a) 
It  was  then  contended,  that  in  Grow- 
ley's  case  Lord  Eldon's  impression  was, 
that  the  writ  was  always  issuable  from 
the  ^  Court  of  Chancery,  as  that  was 
officvna  juetitioBy  but  that  it  could  only 
issue  from  the  common  law  courts  in 
term  time.  This  doctrine  was  indeed 
expressljy  laid  down  in  Bacon's  Abridg- 
ment, tit.  Habeas  Corpus,  B.  1  (vol.  iv. 
p.  117). 

"  But  it  seems  that,  by  the  common  law,  the 
Court  of  King's  Bench  could  have  awarded 
it  only  in  term  time,  but  that  the  Chancery 
might  have  done  it,  as  well  out  of  as  in  term,, 
because  that  Court  is  always  open." 

£Lord  Denmak  referred  to  three  cases  in 
Burrow,  which  supported  Blackstone's 
dictum,  where  writs  of  this  description 
had  been  issued  in  vacation,  and  return- 
able immediate,  vi«.,  B,  v.  Dr,  8hebbeanre,(b) 
B.  V.  ClarJce,{c)  and  B.  v.  Mead.(d)l 

Hi2Z  was  allowed  time  till  the  next  day  to 
answer  this  preliminaiy  objection ;  refer- 
ring, however,  at  the  moment,  to  the 
opinion  of  the  majority  of  the  judges  in 
1758,  delivered  in  the  House  of  iiOrds,  in 
favour  of  the  power  of  the  common  law 
courts,  and  to  the  cases  cited  by  WiU 
mot,  C.J.,  in  his  Notes  of  *•  Opinions  and 
Judgments.'* 

January  15,  1839.— On  his  appearing 
the  next  day  to  argue  the  point.  Lord 
Dbmman,  C.J.,  delivered  the  unanimous 
judgment  of  the  Court,  that  they  had  the 
power  at  once  to  issue  this  writ  singiv  in 
vacation.  "There  cannot  be  a  doubt," 
said  his  Lordship,  **  that  we  are  bound  by 
a  course  of  practice,  which  has  now  been 
in  existence  above  80  years,  viz.  since  1768, 
of  granting  writs  of  Habeas  Corpus  by 
one  judge,  returnable  immediate,  and 
returnable  before  the  fonr  judges.  In  the 
year  1768,  a  bill  was  introduced  into  the 
House  of  Lords,  for  the  purpose  of  remedy- 
ing some  of  the  defects  then  complained 
of,  as  existing  in  the  law  and  practice  of 
the  writs  of  Habeas  Corpus.  The  House 
of  Lords  at  that  time  desired  the  opinion 
of  the  judges,  (e)  and  seven  out  of  ten 
declared  that  the  practice  now  objected 
to  was  legal,  Wilmot,  J.,  stating  that  his 

(a)  2  W.  Bl.  754;  3  Wils.  188;  19  St.  Tr. 
1188.  "None  of  the  reports  of  this  case  bear 
out  the  statement.  All  that  appears  is,  that 
the  prisoners  were  remanded.  The  natural 
inference  fWim  which  is,  that  the  returns  were 
held  good,  and  not  that  the  writs  were  quashed." 
—Note  to  Fry's  Report,  89. 

(6)  I  Burr.  460;  Starkie  on  Libel,  2,  104n ; 
Smollett's  History,  4,  409  (ed.  1791). 

(c)  Ib.  606. 

(d)  Ib.  542. 

(e)  See  15  Pari.  Hist.  898,  et  seq.,  and  Wil- 
mot's  Notes  of  Opinions,  p.  77. 
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mind  was  satisfied  that  80  years  before  that 
time  the  same  practice  had  been  in  exis- 
tence, (a)  so  that  we  have  at  least  a  period 
of  double  that  time  to  warrant  the  coarse 
now  pursued.  I  am  quite  aware  that  we 
might  be  entertained  by  antiquarian 
researches,  by  the  production  of  a  quantity 
of  writs  not  issued  in  Tacation;  but  it 
seems  to  me  that  we  should  be  tampering 
with  that  great  remedy  of  the  subject,  the 
writ  of  Habeas  Corpus,  if  we  did  not  say 
that  there  are  abundant  precedents  to 
justify  the  practice,  as  one  well  established 
in  this  Court.  According  to  Dodd^s  in- 
teresting account  of  this  matter,  in  his 
edition  of  Bacon's  Abridgment,  (5)  it 
appears  that  when  the  judges  were  con- 
sulted in  the  House  of  Lords,  there  were 
included  among  the  seyen,  WiUes,  C.J-, 
and  WUmot,  J.  (afterwards  L.O.J.) ,  and 
Foster,  J.,  though  he  did  not  attend 
the  hearing  on  account  of  the  death 
of  his  wife,  was  known  to  entertain  the 
same  oninion,  and  indeed  he  wished  to 
carrr  the  remedy  still  further. (c)  And 
Lord  Mansfield,  who  was  a  member  of 
the  House  of  Lords  at  the  time,  and  there- 
fore did  not  pronounce  any  opinion  among 
the  judges,  has  left  us  the  means  of  well 
knowing  what  his  opinion  was,  by  the 
practice  he  afterwaras  followed  in  these 
cases.  The  fact,  too,  that  the  Bill  then 
introduced  was  dropped,  fumiEhes  a  proof 
that  the  statement  of  the  judges'  opinions 
was  considered  by  the  House  of  Lords  to 
be  a  sound  exposition  of  what  the  law 
then  was.  We  can  therefore  have  no 
difficulty  in  overruling  the  objection. **((i) 

Hill  observed  that  the  real  majority  of 
the  judges  was  ton  to  three,  inasmuch  as 
Lord  Chancellor  Hardwicke  (as  appears  by 
the  debate)  was  evidently  of  the  same 
opinion,  (e) 


(a)  Wilinot*8  Notes  of  OpinioDS,  pp.  96,  99. 

lb)  4,  p.  140,  Habeas  Corpus,  B. 

(c)  Dodson's  Life  of  Foster,  p.  68. 

Id)  See  Crown  Ofiice  Rules,  1 886, 235, 245, 305. 

(«)  "  The  majority  of  the  judges  present  were 
seven;  Foster,  J.,  thou>;h  absent,  was  known 
to  be  of  the  same  opinion ;  Lord  Maosfield,  bj' 
his  conduct  (see  the  cases  in  Burrow,  supra) 
showed  his  opinion  to  be  similar;  and  Lord 
Hardwicke  objected  to  the  Bill  of  I?58,  on  the 
ground  that  it  was  unnecessary,  as  the  common 
law  gave  all  the  powers  proposed  to  be  con- 
ferred by  it  (see  15,  Pari.  Hist.,  898).  He 
said  '  that  he  had  indeed  long  been  sensible 
of  one  defect  in  the  law  with  respect  to  the 
Habeas  Corpus,  and  wished  it  to  be  supplied, 
but  that  there  was  do!  the  least  provision  for 
it  in  the  present  Bill,  and  that  was  a  power  in 
a  single  judge,  during  the  vacation,  to  enforce 
a  speedy  return  to  a  writ  of  Habeas  Corpus 
granted  by  him.'  His  Lordship  intended  by 
this  to  point  out,  that  though  the  judge  had 
the  power  to  issue  the  writ,  he  was  deficient  in 
the  power  of  enforcing  immediate  obedience  to 


The  Attorney  General  expressed  his' 
satisfaction  at  the  decision,  which  had 
now  set  to  rest  the  conflicting  authorities, 
and  established  the  right  of  the  Court,  (a) 
£A  question  then  arose  whether  the  return 
which  had  been  read  could  be  considered  as 
filed,  and  whether,  if  filed,  it  could  be 
amended ;  as  to  which  the  counsel  for  the 
Crown  citod  nnAnowymotu  case(6)  in  1  Mod. 

The  Court,  aftor  consulting  Dealtry,{e) 
said  that  the  return  was  filed,  but  that 
theyh^  the  power  to  amend  it.](cO 

January  16,  16,  1839.— ffiZ/.  Falconer, 
Eoebuek,  and  Fry,  then  moyed  that  tho 
return  be  quashed  for  insufficiency,  (e) 
Although  they  might,  and  if  necessary 
would  hereafter,  contend  that  the  return 
might  be  controverted  in  regard  to  its 
allegations,  and  that  its  statements  might 
be  made  the  subject  of  pleading  or  dis- 
pute by  affidavit;  yet,  as  the  return 
seemed  to  them  so  bad  on  the  face  of 
it  they  would  at  once  apply  to  the  Court 
for  the  discharge  of  Watson  and  his 
eight  associates,  on  the  ground  that  even 
if  all  the  statements  in  the  return  were 
admitted  to  be  true  in  fact,  yet  that  its 
legal  operation  was  inadequate  to  justify 
the  gaoler  in  holding  them  in  custody. 
The  return  was  sulwtantially  grounded 
on  the  provincial  Act  of  Upper  Canada, 
1  Viet.  c.  10,  which  enacted,  that  to  those 
who,  before  their  arraignment  of  treason, 
should  confess  their  guilt,  and  pray  a 
pardon  for  their  offence,  it  should  be 
lawful  for  the  governor,  if  it  should  seem 
to  him  fit,  to  ffrant  a  pardon  **  on  such 
terms  and  conditions  as  might  appear 
proper."  The  return  then  stated  that  the 
prisoner  had  confessed  his  guilt,  and 
received  pardon  on  condition  of  being 
transported  for  life.  The  first  objection 
to  this  return  was,  that  no  conviction  of 
the  prisoner  was  stated  to  have  taken 
place,  and  without  a  c*^nviction  there 
could  be  no  authority  in  any  person  in 
this  country  to  hold  the  prisoners  in 
custody.  For  the  only  statute  upon  which 
any  pretence  of  that  kind  could  bo  set 
up,  was  the  Transportation  Act,  5  Geo.  4. 
c.  84.    No  provincial  statute  could  confer 


it,  as  the  party  might  stand  out  on  an  alias  and 
pluries." — Note  to  Fry's  Report,  p.  41. 

(a)  See  the  judgment,  below,  p.  1009. 

(6)  1  Mod.102  ;  Report  in  9  A.  &  £.,  p.  746. 

(c)  Master  of  the  Crown  Office. 

(d)  See  9  A.  &  K.  746,  and  below,  the  case 
of  the  Sheriff  of  Middlesex,  p.  1 239. 

(e)  "  To  avoid  tedious  repetition,  I  bave  thrown 
the  two  arffuments  in  the  Courts  of  Qaeen's 
Bench  and  Exchequer  together.  The  same 
points  were  maintained  iu  both,  but  more  illus- 
trations and  authorities  were  adduced  in  the 
latter  than  the  former,  on  behalf  of  the  prisoneri. 
The  arguments  in  the  main  were  precisely  the 
same  in  both  Courts." — ^Note  to  Fry's  report,  4S. 
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any  such  anthoritj  on  a  gaoler  here ;  his 
only  justification  must  be  based  on  a 
statute  of  the  Imperial  Legislature.  But 
the  5  Geo.  4,  c.  84,  was  expressly  con- 
fined to  cases  of  **  convicts,"  and  to  them 
alone.  The  17th  section  of  that  Act  recited 
that— 

"  Whereas,  hj  the  laws  in  force,  in  some  parts 
of  His  Majesty's  dominions,  not  within  the 
United  Kingdom,  offenders  convicted  of  certain 
offences  are  liable  to  be  punished  by  transporta- 
tion beyond  the  seas,  and  other  convict*,  ad- 
judged to  suffer  death  in  such  parts  of  His 
Majesty's  dominions,  hare  received  or  may 
receive  His  Majesty's  mo6t  gracious  pardon, 
npon  condition  of  transportation  Iteyond  the 
seas,  and  there  may  be  no  means  of  transport- 
ing such  convicts  to  any  of  the  places  appointed 
by  His  Majesty  in  Council  in  that  behalf,  with- 
out first  bringing  them  to  England ; " 

and  the  Act  accordingly  proceeded  to  make 
provision  for  such  cases. 

That    statute    clearly  applied   only  to 
"convicted"  persons.      But   where  was 
the  conviction  here  P    It  was  perhaps  to 
be    said    that,    although    there    was    no 
conviction,    yet     there     was     something 
equivalent  to  it.    But  the  court  would  not 
tolerate  such  a  doctrine  of  equivalents  in 
penal  law,  whore  the  strictest  principles 
of  interpretation  must  prevail.    Besides, 
the  statute  fixed  its  own  meaning  on  the 
word  "  convict,"  by  requiring  an  adjudi- 
cation by  some  court  or  judge.    Nothing 
approaching  to  such  an  adjudication,  was 
here  to  be  found.    The  pardon  could  not 
be  considered  an  attainder,  for  the  pro- 
vincial   act    expressly   enacted    that     it 
should  only  have  that  efiect  as  regarded 
the  forfeiture  of  property.    All  the  pro- 
ceedings, as  stated  in  the  return,  were  so 
repugnant  to  the  wise  jealousy  and  well- 
known  principles    of   English    law,  that 
every  presumption  arose  against  them ; 
and  thev  were  as  distant  as  possible  from 
that  calm,  decent,  solemn  transaction  in 
open  court  before  jndge  and  jury,  which 
alike  by  common  law  and  the  5th  Geo.  4. 
c.  84,  amounted  to  adjudication  and  convic- 
tion.   It  appeared  by  the  return  that  the 
prisoner  was  in  gaol,  that  he  presented 
something  which  the  gaoler  of  Liverpool 
chose  to  call  a  petition,  containing  some- 
thing else  which  the  same  ready  affirmant 
undertook  to  inform  the  Court  was  a  con- 
fession— and  that    upon    these    matters, 
before  arraignment,  pardon  was  granted — 
everything  liaving  been  done  in  private, 
with  no  person  of  public  authority  watch- 
ing, ana  directing,  or  advising  the  pri- 
jsoner.     Such  a  course  of  proceeding  was 
entirely  repugnant  to  the  English  law. 
In  even  comparatively  unimportant  civil 
contracts  the  law  looked  with  great  sus- 
picion on  everything  done  while  the  party 
waa  in  prison.     A  few    years  only  had 
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elapsed  since  their  Lordships  had  acted  on 
this  wise  caution,  in  their  rule  relating 
to  the  execution  of  warrants  of  attorney 
by  prisoner8,(a)  which  expressly  provided 
that — 

"no  warrant  of  attorney  to  confess  judgment 
or  cognovit  actionem,  given  by  any  person  in 
custody  of  a  sheriff  or  other  officer  upon  mesne 
process,  shall  be  of  any  force  unless  there  be 
present  some  attorney  on  behalf  of  such  person 
in  custody,  expressly  named  by  him,  and  attend- 
ing at  his  request  to  inform  him  of  the  nature 
and  effect  of  such  warrant  or  cognovit,  before 
the  same  is  executed," 

and  to  attest  the  execution.  If,  then, 
the  Court  was  so  jealous  of  any  un- 
due  influence  over,  or  ignorant  conduct 
hj  a  person  in  prison,  merely  dealing 
with  a  part  of  his  property,  how  much 
more  jealous  ought  they  to  be  when 
the  prisoner  was  trembling  with  the 
apprehensions  which  might  oppress  the 
innocent  in  such  a  situation,  and^when  all 
the  dangers  alike  of  an  ignorant  or  rash 
conduct  of  his  OT»n  interests,  or  of  undue 
influence  upon  him,  were  multiplied  ten- 
fold! The  Court,  therefore,  was  bound  to 
deal  with  the  provincial  statute  as  an  act 
repugnant  to  the  well-known  and  wise 
provisions  of  the  English  law,  and  as, 
therefore,  inoperative,  or  at  least  to  be  con- 
strued with  the  greatest  possible  strict- 
ness. 

But,  secondly,  the  return  did  not  state 
that  there  had  been  any  judgment  of 
transportation,  but  merely  that  the  gover- 
nor had  thought  fit  to  commute  the 
])Qni8hment,  on  the  petition  of  the  pri- 
soner, to  that  effect.  Such  a  power,  how- 
ever, nowhere  existed  in  the  English 
law.(6)  Even  the  sovereign  was  unable 
to  execute  it,  in  invitum,  much  less  a 
viceroy.  Gtovemors  were  entrusted  with 
only  limited  commissions, (c)  which  in  prac- 
tice expressly  excepted  the  power  to 
pardon  for  treason  or  murder.  The  Court 
could  not  take  notice  of  the  extent  of  this 
governor's  powers;  for  his  commission 
was  not  before  them  But  whether  he 
had  the  power  to  pardon  for  treason  and 
murder  or  not,  at  any  rate  he  could  not 
exercise  a  function  which  was  even  be- 
yond his  sovereign—viz.,    commute   the 


(a)  Reg.  Gen.  H.  8  WUI.  4.  I.  72;  «  B.  & 
Ad.  384.  See  the  older  rules  on  the  same  sub- 
ject, 2  Stra.  902  and  note. 

(6)  See  Miller's  caue,  1  Leach,  C.C.  74- 
S.C.  2  W.  Bl.  797  ;  Madan*s  case,  1  Leach! 
C.C.  223;  Aickles*s  eaue,  I  Ix-ach.  C.C.  390; 
Forsyth's  Cases  on  Constitutional  Law  462. 

(c)  See  above,  Cameron  v.  Kgte,  p.  607,  and 
Koberrs'  Calendar  of  State  Papers,  1772,  Home, 
No.  1 146,  opinion  by  Thurlow  and  Wedderbum ; 
Todd,  Parliamentary  Government  in  Colonies', 
p.  268. 
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punishment  of  death  for  another  form  of 
penalty. 

"  The  body  of  a  freemaD,**  says  Lord 
Hobart,(a)  *<  rannot  be  made  subject  to  distress 
or  imprisonment  by  contract,  but  only  by 
judffment," 

This  principle  was  familiar  not  only  to 
the  English  law,  but  the  law  of  every 
civilised  state.  It  was  only  by  judgment 
of  law  that  any  man  could  be  condemned ; 
and  by  that  same  law  which  created  his 
condemnation,  his  punishment  must  be 
regulated.  The  Crown  was  the  ininistor 
of  the  law,  and  could  only  execute  its  well- 
luiown  provisions.    Accordingly,  when  the 

Erinciple  of  commutation  became  esta- 
lished  as  a  useful  one,  aod  its  exercise 
probably  had  become  frecjuent,  although 
not  legally  enforceable  in  invUum,  the 
Legislature  was  resorted  to,  to  Ranction  its 
infliction  compulsorily,  whenever  thought 
desirable.  At  common  law  (6)  the  Crown 
was  unable  to  commute  so  as  to  enforce  the 
altered  punishment,  if  the  criminal  thought 
fit  to  dissent,  and  insist  upon  the  original 
penalty  awarded  to  his  ofl&nce  by  the  law^ 
No  doubt  the  idiosyncrasy  must  be  very 
peculiar,  which  induced  a  prisoner  to 
compel  the  judge  or  Grown  to  hang  him, 
to  whom  they  designed  mercy,  in  substi- 
tuting what  they  might  think  a  milder, 
but  he  a  severer,  punishment ;  but  if  the 
prisoner  objected  to  the  proposed  altera- 
tion of  his  punishment,  it  could  not  be 
inflicted.  The  fact,  that  in  almost  evezy 
case  which  happened,  no  such  objection 
was  made,  was  no  proof  of  the  law.  Why 
should  prisoners  object  to  a  mitigation 
of  their  punishment  (c)  P  But  the  sreat 
principles  of  law  which  secured  the  liberty 
Qf  every  freeman  were  not  destroyed  from 
the  want  of  power  or  disposition  to  claim 
their  protection.  As  that  great  constitu- 
tional judge,  Lord  Camden,  had  justly 
said,  when  resisting  the  argument  adduced 
in  favour  of  general  warrants,  from  the 
long  practice  uiat  had  unquestionably  pre- 
vailed  in  issuing  them — 
"  There  has  been  a  submission  of  guilt  and 


(a)  Hobart,  61. 

(6)  See  the  statutes  cited  in  Beg.  v.  Baker, 
7  A.  &  E.  502.— Note  in  9  A.  &  E.  750. 

(c)  "But  instances  to  that  effect  have  occurred. 
In  the  Ist  vol.,  p.  137,  of  Chitty*s  edition  of  Sir 
Wm.  Blackstone*8  Commentaries,  there  is  this 
note:— 'To  persons  capitally  convicted,  the 
Crown  frequently  offers  a  pardon,  upon  condition 
of  their  bemg  transported  for  life.  Many  have 
at  first  rejected  this  gracious  offer  ;  and  there 
have  been  one  or  two  instances  of  persons  so 
desperate  as  to  persist  in  the  refusal,  and  who 
in  consequence  suffered  the  execution  of  their 
sentence.' — ^Note  to  Fry's  Report,  p.  45.*'  See 
also  7th  Report  of  the  Criminal  Law  Commis- 
sion, 5th  and  6th  Appendices. 


I  poverty  to  power    and  the  terror  of    ponish- 
ment."(tt) 

The  return  here  alleged  that  the  prisoner 
assented  to  the  commutation.  But  that 
assent  could  not  alter  the  case,  because, 
according  to  Lord  Hobart,  before  cited,  it 
was  not  by  contract,  but  by  judgment,  that 
a  prisoner  must  be  punished.  The  only 
authority  by  which  the  Crown  could  com- 
mute was  by  the  common  law.  It  could 
not  possibly  therefore  substitute  a  punish- 
ment unknown  to  that  law.  But  trans- 
portation was  so  unknown. 

'*  Exile  or  transportation,"  says  Hawkins,(5) 
'*  is  a  species*  of  punishment  unknown  to  the 
common  law  of  England,  and  where  it  is  now 
inflicted,  it  is  either  by  the  choice  of  the  criminal 
himself,  in  order  to  escape  capital  punishment,(c) 
or  it  is  imposed  by  the  express  direction  of  some 
modern  Act  of  Parliament ;  for  no  power  on 
earth,  except  the  authority  of  Parliament,  can 
send  a  subject  of  England,  not  even  a  criminal, 
out  of  the  land  against  his  will.  The  first  intro- 
duction of  it  into  our  law  was  in  the  rei^  of 
Queen  Elisabeth.  But  it  seems  to  have  taken 
place  more  nearly  as  now  practised,  about  the 
time  of  the  Restoration.'* 

The  practice  began  shortly  after  the 
plantation  of  our  American  colonies,  and 
was  probably  suggested  by  the  want  of  la- 
bour in  them.(c?)  In  J.  Kelyng*$  (e)  Reports, 
(1665,  temp.  Car.  2.)  there  is  the  follow- 
ing report : — 

"  At  the  same  sessions,  one  Edward  Parret 
was  in  the  place  where  the  prisoners  use  to 
stand  at  the  gaol  delivery,  who  was  in  for  mur- 
ther,  for  which  he  had  afterwards  judgment,  and 
when  he  was  there,  one  John  Copeland,  a 
Scotchman,  being  in  very  good  clothes,  went  in 
thither  under  colour  to  see  him.  and  watchinf 
the  time  when  the  keepers  were  busy,  he  opened 
the  little  door,  which  was  bolted,  and  went  out, 
and  Parret,  the  prisoner,  followed  him,  and  they 
both  went  together  out  of  the  yard,  and  run  down 
by-allies  into  Shoe  Lane  and  so  to  White-Fryers." 
Copeland  was  found  guilty  of  rescuing  Partet, 
**  and  on  his  request,  he  being  to  have  clergy, 
it  was  allowed  to  be  put  into  the  King's  pardon, 
amongst  thone  prisoners  of  that  nature  who  were 
to  be  sent  beyond  the  sea,  it  having  been  lately 
used,  that  for  felonies  within  clergy,  ijfthe  prisoner 
desire  it,  not  to  give  his  book,  but  to  procure  a 
conditional  pardon  from  the  King,  and  send  them 
beyond  sea  to  serve  five  years  in  some  of  the 
King*8  plantations,  and  then  to  have  land  there 
assigned  them,  according  to  the  use  in  those 
plantations  for  servants  after  their  time  ex- 
pired, .with   a  condition  in  the  pardon   to  be 

(a)  Enkick  v.  Carringlon,  19  St.  Tr.,  p.  1068. 

(6)  2  Hawk.  P.C.  cap.  S3  (Leach's  edn.),  iv. 
p.  297.  A  passage  to  the  same  effect  is  in  1 
Bl.  Comm.  p.  137.    And  see  also  Co.  Litt.  13»b. 

(c)  "  Of  course  he  means  where  the  prisoner 
does  not  dissent." — ^Note  to  Fry's  Report,  p.  46. 

(d)  See  the  Law  Qttarterfy,  6,  898. 

(e)  P.  45. 
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void  if  they  do  not  go,  or  if  they  return  into 
England  without  the  King's  licence.*' 

And  in  the  same  book, (a)  several  regu- 
lations of  the  jndges,  made  at  the  Old 
Bailey,  in  1664,  are  reported,  and  amongst 
others,  K.  12— 

"  That  such  prisoners  as  are  reprieved,  with 
intent  to  he  transported,  he  not  sent  away,  as 
perpetual  slaves,  hut  upon  indentures  hetwixt 
them  and  particular  masters,  to  serve  in  our 
English  plantation:>  for  seven  years,  and  the 
three  last  years  thereof  to  have  wages  that  they 
may  have  a  stock  when  their  time  is  expired."(^) 

This  regulation  and  report  show  the  origin 
and  extent  of  the  practice,  and  that  the 
commutation  was  voluntarily  acceded  to 
by  the  prisoner.  In  Bog&r  North's  en- 
tertaining biography  of  his  brother,  the 
Lord  Keeper  Guilaford,{c)  there    is    an 


(a)  P.  4. 

(6)  See  Law  Quarterly,  6,  401. 

(c)  North,  speaking  of  Jeffreys,  says  :  «  There 
is  one  branch  of  that  chiefs  expedition  in  the 
west,  which  is  his  visitation  of  the  city  of 
Bristol,  that  hath  some  singularities,  of  a 
nature  so  strange,  that  I  think  ihem  worth 
my  time  to  relate.  There  had  been  an  usage 
among  the  aldermen  and  justices  of  the  city 
(where  all  persons  more  or  less  trade  to 
the  American  plantations)  to  carry  over  cri- 
minals, who  were  pardoned  with  condition  of 
transportation,  and  to  sell  them  for  money. 
This  was  found  to  be  a  good  trade ;  hut,  not 
being  content  to  take  such  felons  as  were  convict 
at  their  assises  or  sessions,  which  produced  hut 
a  few,  they  found  out  a  shorter  way,  which 
yielded  a  greater  plenty  of  the  commodity.  And 
that  was  this.  The  mayor  ar.d  justices  usually 
met  at  their  Tolsey  (a  Court  House  by  their  ex- 
chequer), and  there  they  sat  and  did  justice 
business  that  was  brought  before  them.  When 
small  rogues  and  pilferers  were  brought  there, 
and  upon  examination,  put  under  terror  of  being 
hanged,  in  order  to  which  mittimuses  were  mak- 
ing, some  of  the  diligent  officers  attending  in- 
structed them  to  pray  transportation,  as  the 
only  way  to  save  them,  and  for  the  roost  part 
they  did  so.  Then  no  more  was  done ;  but  the 
next  alderman  in  course  took  one  and  another 
as  their  turns  came,  some  time  quarrellmg 
whose  the  last  was,  and  sent  them  over  and 
sold  them.  This  trade  had  been  driven  for 
many  years,  and  no  notice  taken  of  it.  .  .  . 
It  appears  not  how  this  outrageous  practice 
came  to  the  knowledge  of  the  Lord  Chief  Jus- 
tice, but  when  he  had  hold  of  the  end,  he  made 
thorough-stitch  work  with  them ;  for  he  delighted 
in  such  fair  opportunides  to  rant.  He  came  to 
the  city,  and  told  some  that  he  had  brought  a 
broom  to  sweep  them,  .  .  .  When  his  Lord- 
ship came  upon  the  bench,  and  canvassed  this 
siatter,  he  found  all  the  aldermen  and  justices 
eoneemed  in  this  kidnapping  trade,  more  or 
less,  and  the  mayor  himself  as  bad  as  any.  He 
therefore  turns  to  the  mayor,  accoutred  with  his 
eearlct  and  fiirs,  and  gave  him  all  the  ill  names 
that  scolding  eloquence  could  supply ;  and  so 
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amusing  account  of  the  manner  in  which 
this  practice  haa  been  abused  in  the  city 
of  Bristol.  It  was  then  evidently  recent. 
At  common  law,  therafore,  the  Crown 
could  not  commute  in  inmtum,  for  the 
punishment  of  transportation  ;  d>  fortiori, 
a  governor. 

Thirdly.  But  then  it  was  said  that  he 
had  authority  by  the  provincial  statute. 
That  statute,  however,  could  not  autho- 
rize him  to  transport.  Nothing  could 
be  clearer  than  that  a  local  legislature 
and  local  governor  could  only  exercise 
authority  within  their  own  province. 
Beyond  the  limits  of  that  locality  they 
were  powerless,  and  must  be  treated  as 
perfect  strangers.  Any  attempt  to  exer- 
cise the  authority  of  Grovemment  extra 
fines  territorii,  was  merely  void  and  nuga- 
tory. The  principle  of  civil  law  was  clear 
and  founded  on  reason:  '* Extra  terri- 
toriumjus  di<:enti  impun^  nonfaretur,^*(a) 
The  governor,  therefore,  without  the 
authority  of  the  provincial  statute,  would 
be  clearly  exceeding  his  powers,  in  nre- 
tending  to  hold  any  prisoners  in  confine^ 
ment  in  any  place  beyond  the  limits  of  his 
own  province.  Besides,  here  the  punish- 
ment in  one  case  (6)  was  transportation 
for  seven  years,  "  irfter  the  arrival "  of  the 
criminal  in  Van  Piemen's  Land.  But 
that  was  clearly  bad,  as  making  the 
puniahment  capricious,  not  regulated  by 
the  degree  of  guilt,  but  depending  on  the 
accident  of  winds  and  waves.  The  local 
legislature  of  Upper  Canada  could  no 
more  infringe  the  rule  just  cit«d  than  the 
local  governor.  The  31  Geo,  3.  c.  81, 
which  established  the  present  Govemnaent 
of  Canada,  empowered  the  local  legisla- 
tures of  the  two  provinces  into  which 
Canada  was  then  for  the  first  time  divided, 
to  pass  laws  for  the  good  government  of 
the  provinces  — 

"  which  shall  be  binding  and  valid  within  the 
province  in  which  the  same  shall  have  been  so 
passed." a 

with  rating  and  stanng,  as  his  way  was,  never 
left  him  till  he  made  liim  quit  the  bench  and 
go  down  to  the  criminal's  post  at  the  bar ;  and 
when  the  mayor  hesitated  a  little,  or  slackened 
his  pace,  he  bawled  at  him,  and  stamping,  caUed 
for  his  guards,  for  he  was  general  by  commis- 
sion. Thus  the  citizens  saw  their  scarlet  chief 
mairistrate  at  the  bar,  to  their  infinite  terror  and 
amazement.  .  .  ."  2, 24  (edn.  1826).  See 
lost.  Tr.  83.  ^    ^ 

(a)  Dig.  lib  ii  tit.  1,  s.  20.  And  see  Burge 
on  Colonial  Law,  vol.  i.  c.  1,  p.  1. 

(6)  In  the  case  of  Ira  Anderson.  See  9  A. 
&  E.  77911  and  ibid.  767.  In  the  case  of  Wixon, 
Brown  Alves,  and  Malcolm  the  condition  of  the 
pardon  was  that  they  should  he  transported  to 
Van  Diemen's  Land  **  for  and  during  the  term 
of  fourteen  years  next  ensuing  the  date  of  their 
arrival "  there. 
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Bnt  that  gave  them  no  aatbority  to 
transport.  Banish  indeed  they  might ; 
they  might  punish  any  person  who  should 
attempt,  contrary  to  their  decree,  to  pass 
into  Cfanada,  bat  as  soon  as  any  person, 
criminal  or  not,  had  gone  beyond  tne  con- 
fines of  their  state,  tneir  arm  was  power- 
less to  hold  him;  and  unless  expressly 
sanctioned  by  an  Act  of  the  Imperial 
Legislatare,  all  proceedings  of  detention 
were  illegaL  Yet  such  was  the  poller 
affected  to  be  exercised  by  the  governors 
of  Upper  Canada  and  Lower  Canada ;  the 
last  of  whom,  according  to  the  return, 
affects  to  possess  the  right  of  holding 
these  prisoners  in  confinement  in  the 
latter  place  for  an  offence  comuiitted  in 
the  former,  and  affects  to  pass  this  power 
into  the  captain  of  tbe  ship  which  brings 
tiiem  to  Liverpool,  where  they  are  again, 
by  this  transmitted  virtue,  claimed  to  be 
legally  confined  by  the  g^ler  of  that 
town.  A  pretty  chain  of  illegalities  I  Not 
only,  however,  was  the  power  exerted  in 
this  case  utterly  beyond  the  anthurities 
of  the  governors  of  Upper  and  Lower 
Canada,  viz.,  to  pass  extra  fines,  but  they 
had  even  gone  so  far  as  to  invade  another 
jurisdiction.  They  had  affected  by  this 
act  to  come  intra  fines  of  another  Govern- 
ment, and  that  even  of  tbe  parent  state. 
Bot  surely,  as  soon  as  tne  prisoners 
became  amenable  to  English  law,  by 
landing  on  the  English  soil,  the  authority 
of  the  provincial  governor  necessarily 
ceased ;  otherwise  a  conflict  of  judicatures 
and  laws  would  ensue.  Canada  was,  in 
relation  to  this  country,  a  foreign  state, 
at  least  as  regards  the  punishment  of 
criminals.  In  that  sense,  and  for  that 
purpose,  our  Colonies  were  as  completely 
foreign  as  any  independent  nation.  And 
it  was  a  well-known  rule  of  law,  that  no 
country  could  take  notice  of  the  criminal 
law  of  another. 

«<  Pcfnal  laws  of  foreign  countries  are  strictly 
local," 

«aid  Lord  Loughborough,  in  delivering  the 
judgment  of  the  Court  in  the  case  of 
FoUiott  V.  Ogden,(a) — 

«  and  affect  nothing  more  than  they  can  reach, 
and  that  can  be  seized  by  virtue  of  their  autho- 
rity :  a  fugitive  who  passes  hither  comes  with 
all  his  transitory  rights, — ^he  may  recover  money 
held  for  his  use,  stock,  obli^tions,  and  the  like, 
and  cannot  be  affected  in  thie  country  by  pro- 
ceedings against  him  in  that  which  he  has  left, 
heyond  the  limits  of  which  such  proceedings  do 
not  extend." 

And  this  dictum  was  expressly  adopted 
by  Lord  Ellenhorough,  when  delivering  the 
judgment  of  the  Court  in  Wolff  v.  Ox- 


holm,(a)  The  doctrine  was  quite  familLar 
to  foreign  jurists,  as  might  be  seen  in  Mr. 
Justice  SUmfs  valuable  work  "On  the 
Conflict  of  liawa. "^)  In  cases,  too,  where 
actions  had  been  brought  on  judgments 
of  our  colonies,  and  the  Courts  thought 
the  proceedings  abroad  irregular,  they 
had  been  treated  throughout  in  the  argu- 
ments and  decisions  as  foreign ;  as  in  the 
case  of  Buchanan  v.  Eucker^{c)  on  a  judg- 
ment of  the  island  of  Tobago,  and  in 
Beequet  v.  McCarihyid)  on  one  of  the  Mau- 
ritius. By  the  11  Qeo.  4.  &  1  WiU.  4. 
c.  39,  power  was  expressly  given  to  the 
two  colonies  of  Yan  Diemen's  Land  and 
New  South  Wales,  to  detain  the  felons 
transported  respectively  to  each,  and  es- 
caping to  the  other.  Such  an  express 
enactment  clearly  showed  the  state  of  the 
law  before  it.  Without  that  statutory 
power  conferred  by  the  Imperial  Legisla- 
ture, the  felons  of  Yan  Die  men's  Land 
could  not  have  been  detained  by  the  go- 
vernor of  New  South  Wales,  and  vice 
versa.  But  this  point  haibd  been  already 
decided,  by  a  recent  Act  of  the  Legislature, 
viz.,  the  Canada  Indemnity  Act.fe)  For 
that  statute  was  passed  to  indemnify  all 
persons  acting  on  the  Ordinance  of  Lord 
Durham,(f)  passod  in  June  1838,  in  con- 
sequence of  its  illegality,  arising  from  its 
afi*ecting  to  deal  witn  persons  in  Bermuda, 
over  which  colony  Lord  Bwrham  had  no 
jurisdiction.  There  were  other  objections 
to  the  ordinance  undoubtedly  urged,  but 
although  various  of  linions  existed  in  regard 
to  those  other  objections,  yet  upon  this,  the 
Members  of  Parliament  were  unanimous, 
that  the  ordinance  was  clearly  illegal. 
Lord  Durham  had  afiected  to  exercise  a 
power  of  transporting  extra  fines,  which  no 
governor,  not  even  if  invested  with  such 
powers  as  those  conferred  on  him(^)  could 
lawfully  exert.  Sir  John  Colbome  (h)  had 
committed  a  similar  excess  of  authority, 
and  the  Courts  here  were  bound  to  treat 
all  proceedings  grounded  on  that  excess 
as  illegal  and  nugatory.  The  principles 
alike  of  the  civil  and  common  law,  the 
dictates  of  reason,  and  now  the  express 


(a)  1  H.  Bl.  135. 


(a)  6  M.  &  S.  99.  See  Westlake  on  Private 
International  Law,  Srd  ed.  370. 

(6)  c.  \B,BB.GVJ  etseq, 

(c)  1  Camp.  62;  9  East.  192.  See  Piggott 
on  Foreign  Judgments,  2, 

id)  2B  &  Ad.  951. 

(«)   I  &2  Vict.  c.  112. 

(/)For  this  ordinance,  see  Annual  Register, 
1838,  304;  Correspondence  relative  to  the 
affairs  of  Canada,  despatch  from  Lord  Durham 
tu  Lord  Glenelg,  June  29,  1^38;  copies  of  an 
Ordinance,  &c  ordered  by  the  House  of  Com- 
mons to  be  printed  AuguFt  14,  1838. 

(^)  1  &  2  Vict.  c.  9. 

(A)  The  Lieutenaot-Govemor  of  Lower  Ca- 
nada, afterwards  Lord  Colbome. 
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jndgment  of  the  Legislature,  demanded 
that  the  return  to  this  writ  must  bo 
quashed,  (a) 

(a)  "  Before  the  conclosion  of  the  Recond  ar- 
gument in  the  Court  of  Exchequer,  the  report  on 
British  North  America,  by  Lord  Durham,  was 
published  by  order  of  the  House  of  Commons ; 
and  the  couasel  for  the  prisoners  were  enabled, 
therefore,  in  that  Court  to  state,  that  Lord  Dur- 
ham expressly  admits  that  he  and  the  iiiembers 
of  his  council  knew  at  the  time  of  issuing  the 
Ordinance,  that  it  was  not  legally  enforceable  in 
Bermuda.  In  his  despatch  to  Lord  Glenelg, 
28th  September,  1838.  No.  48,  p.  185,  of  the 
papers  published  by  the  House  of  Commons  on 
1 1  th  February,  I8;i9  (Correspondence  relative  to 
the  uffjirs  of  Cauada),  Lnrd  Durham  expressly 
says  :  *  The  constituted  authority  here  was  the 
governor,  who,  under  the  sanction  of  the  Legis- 
lature of  rx>wer  Canada,  conveyed  them  by 
meatis  at  his  disposal  to  the  Bermudas.  There 
the  power  of  the  Legislature  of  Lower  Canada 
and  of  the  Governor-General  ceased.  It  was 
perfectly  well  understood  here^  in  the  passing 
oj  the  Ordinance,  that  there  was  no  powtr  in 
this  Legislature  to  pass  any  laws  which  could  he 
binding  in  the  Bermudas.  It  was  foreseen  that 
the  Governor  of  Bermuda  might  have  refused 
his  assistance  in  this  emergency,  and  have  de- 
clined to  allow  the  prisoners  to  be  landed,  or  if 
landed,  might  have  instantly  released  them  ;  or 
if  not,  that  before  Her  Majesty  could  procure 
any  laws  to  be  passed,  subjecting  the  parties  to 
the  necessary  restraints  to  prevent  their  return, 
the  parties  might  apply  to  the  Courts  of  the  Ber- 
muaas  for  their  writs  of  Habeas  Corpus,  and 
might  be  enlarged  and  quit  the  islands  to  return. 
It  also  appears,  on  inspecting  the  report  of  the 
debates  in  both  Houses  of  Parliament,  that  the 
great  law  advisers  of  the  Crown  concurred  in 
thinking  the  Ordinance  clearly  illegal  on  this 
ground.  For  the  Lord  Chancellor  said:  *It 
seems  to  be  admitted  that  the  Governor  and 
council  have  erred,  not  because  the  council  has 
gone  beyond  irs  powers,  but  beyond  its  jurisdic- 
tion. Undoubtedly,  so  far  as  the  Government 
has  exceeded  the  limits  of  its  jurisdiction,  the 
Ordinances  are  illegal.'  (Mirror  of  Parliament, 
1838,  Aug.  9,  8,  6160-1,  ocUvo  ed.)  And 
the  Attorney  General  said,  in  reference  to 
that  part  of  the  Ordinance  which  referred  to 
sending  persons  to  Bermuda  and  keeping  them 
there  in  restraint :  *  This  Ordinance  was  a  legis- 
lative Act,  and  as  a  legislative  Act  it  could  have 
no  power  or  operation  beyond  the  province  of 
Lower  Canada.  The  Earl  of  Durham  was 
Governor  of  the  whole  of  the  British  American 
Colonies,  but  his  legislative  power  was  confined 
to  Lower  Canada.  This  being  a  legislative  Act 
it  could  have  no  operation  beyond  the  limits  of 
that  province;  therefore,  without  hesitation,  I 
pronounce  my  humble  opinion  to  be,  that  that 
part  of  the  Ordinance  exceeded  the  authority  of 
the  Governor  and  council.'  (Mirror  of  Pari., 
1838,  Aug.  14,  8,  6274  (octavo  edition).  And 
se^  also  to  the  same  effect,  Hansard*s  Pari. 
Deb.  44,  1080-1267.)"  —  Fry's  Report,  51ji. 
Sfe  Letter  to  Viscount  Melbourne  on  the 
Ordinance  of  the  Earl  of  Durham  (1889). 


But,  fourthly,  even  admitting  for  the 
moment  that  the  transportation  was  in  its 
inception  not  unlawful,  yet  its  conduct 
and  carrying  on  were  clearly  so.  By  what 
authority  did  the  Governor  of  Lower 
Canada  affect  to  interfere  and  authorise 
Captain  Morton  to  bring  the  prisoners  to 
Liverpool?  The  gaoler  thought  fit,  in- 
deed, on  this  return,  to  aver  that  is  was 
matter  of  necessity,  that  they  should  be 
so  dealt  with.  But  surely  there  was  no 
clear  and  obvious  necessity  for  bringing 
men  sentenced  to  transportation  from 
Quebec  round  by  England.  The  ready 
statement  of  the  gaoler  was  again  at  hand, 
that  it  seemed  fit  to  the  Queen  that  they 
should  be  brought  to  Liverpool.  But  how 
could  the  gaoler  of  Tiiverpool,  by  possi- 
bility, know  any  such  intention  of  the 
Crown  P  Besides,  it  was  a  clear  principle 
of  law,  that  the  intention  of  the  Crown 
could  only  be  signified  by  some  document. 
Lord  Coke  said  expres8ly(a) : — 

"The  King,  being  a  body  politic,  cannot 
command,  but  by  matter  of  record,  for  rex- 
pracipit  et  lex  pracipit,  are  all  one,  for  the 
Kiusr  must  command  bj  matter  of  record,  ac- 
cording to  the  law." 

The  law  was  most  jealous  of  any  inva- 
sion of  personal  liberty,  and  expressly  re- 
quired that  it  should  only  be  effected,  aa 
ic  might  be  asoertained,  by  some  written 
instrument.  A  warrant  was  indispensable 
in  all  cases  to  justify  restraint,  unkss  from 
the  overruling  necessity  of  the  case  it 
could  not  be  obtained.  This  jealousy  of 
the  law  was  extremely  wise,  and  should 
not  be  relaxed  but  maintained  it  its  fall 
vigour.  There  could  not  possibly  be  a 
greater  security  of  personal  liberty,  than 
the  necessity  of  justifying  restraint  by 
the  production  of  some  warrant,  whenever 
that  restraint  was  inquired  into.  Sir  WiU 
Ham  BlacksUme  said  expre8sly(5) : — 

*'  To  make  imprisonment  lawful,  it  must  either 
be  by  process  ftrom  the  Courts  of  Judicature, 
or  by  warrant  from  some  legal  officer,  having 
authority  to  commit  to  prison  ;  which  warrant 
must  be  in  writing  under  the  hand  and  seal  of 
the  magistrate,  and  express  the  causes  of  the 
commitment,  in  order  to  be  examined  into,  if 
necessary,  upon  a  Habeas  Corpus." 

Now  here  the  prisoners  were  not  de- 
tained by  any  process  of  a  Court,  and, 
therefore,  there  must  be  a  warrant  in  the 
perSDn  claiming  to  hold  them,  to  autho- 
rise their  imprisonment.  The  warrant  re- 
ferred to  in  the  return  had  two  incurabla 
vices.  It  was  given  by  a  person  having 
no  authority  whatever,  viz.,  the  Governor 
of  Lower  Canada, — and  it  had  not  the 
slightest  reference  to  Bateheldor.    It  was 


(a)  2  Inst.  186. 

(6)  1  Bl.  Comm.  137. 
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directed  to  "such  person  or  persons  as 
may  be  lawfully  aathorised  to  receive  the 
same."  But  there  was  not  the  slightest 
allegation  in  the  return  to  show  that 
Batcheldor  had  been  so  authorised. 

And  lastly,  the'  return  was  clearly  in- 
sufficient, because  it  did  nob  set  out  the 
various  documents  needful  to  make  the 
Court  see  that  the  restraint  of  these  pri- 
sioners  was  justifiable  by  law.  The  gaoler 
of  Liverpool  took  upon  himself  to  say,  that 
they  were  detained  by  the  legal  operation 
of  certain  instruments,  to  which  he  gene- 
rally referred,  without  giving  the  least 
specific  statement  of  their  contents.  He 
told  the  Court  that  there  was  a  petition 
confessing  guilt,  and  praying  commuta- 
tion, and  that  there  was  a  pardon  on  con- 
dition of  transportation,  and  a  warrant  of 
the  Governor  of  Lower  Canada.  But  it 
was  for  the  Court,  and  not  the  gaoler,  to 
judge  how  far  such  documents  were  of  a 
legal  character,  and  to  what  extent  they 
justified  the  detention.  The  principle  of 
the  writ  of  Habeas  Corpus  was  this — that 
the  Crown,  through  its  judges,  was  en- 
titled to  laaow  why  any  one  oi  its  subjects 
was  held  in  custody  by  any  other — and 
for  that  purpose  it  was  essential  that  the 
infitruments  on  which  the  imprisonment 
was  claimed  to  be  justified,  should  be  laid 
before  them,  that  they  might  decide  whe- 
ther the  legal  efiect  of  that  instrument 
had  been  perverted  or  mistaken  by  the 
detaining  party.  The  liberty  of  every 
English  subject  was  secured  by  this  neces- 
^ty.  To  permit  the  person  returning  the 
cause  of  his  imprisonment  of  a  party  ap- 
plying for  the  writ,  to  state  summarily, 
what  ne  chose  to  ^ve  as  the  legal  efiect 
of  judicial  proceedings,  was  to  make  him 
the  judge  of  his  own  case,  and  to  deprive 
the  subject  of  the  privilege  of  having  his 
oanse  aetermined  by  the  judges  of  the 
land.  In  was  against  the  principle  of  the 
writ  of  Habeas  Corpus,  and  was  contrary 
to  the  whole  current  of  authorities,  from 
the  earliest  times,  when  that  great  remedy 
became  frequently  resorted  to.  The  whole 
line  of  cases  was  consistent,  and  distinctly 
established  that  when  the  law  reouired 
written  instruments  to  justify  the  aeten- 
tion  of  any  person  applying  for  the  writ 
of  Habeas  Corpus,  it  was  imperative  on 
the  partv  to  whom  it  was  directed,  in  the 
return  claiming  to  show  the  cause  of  the 
detention,  to  set  out  those  instruments 
ill  hcec  verba,  for  the  examination  of  the 
Court.(a)  This  principle  was  clearly  laid 
down  by  that  great  constitutional  judge 


(a)  "  Of  these  oases,  R.  v.  Clarke  was  the 
only  one  referred  to  in  the  argument  in  the 
Qaeen*s  Bench ;  the  rest  were  noticed  only  in 
the  Exchequer.''— Note  to  Fry's  Report,  p.  54. 


Sir  John  Vaughan,  in  BusheJr$  case,  (a) 
Bushell  was  one  of  the  jurymen  on  the 
trial  of  Penn  and  Mectd,  two  Quakers  in- 
dicted at  the  Sessions  in  London  before 
the  Becorder,  for  seditiously  preaching  to 
a  riotous  multitude  in  Qracechurch  Street. 
The  jury  acquitted  them,  and  were  then 
fined  for  the  alleged  contempt  by  the  Ses- 
sions. Bushell  was  brought  up  by  Habeas 
Corpus,  and  the  return  stated  the  order  of 
the  Court,  which  alleged  that  Bmhell  and 
his  fellow-jurors  had  found  their  verdict 
Gontra  plenam  et  tnanifettam  evidetUiam. 
VcMghan,  C. J.,  says  (6) : — 

"  The  writ  of  Habeas  Corpus  is  now  the  most 
usual  remedy  by  which  a  man  is  restored  again 
to  his  liberty,  if  he  have  been  against  law  de^ 
prived  of  it.  Therefore  the  writ  commands  the 
day  and  the  cause  of  the  caption  and  detaining 
of  the  prisoner  to  be  certified  upon  the  retom, 
which,  if  not  done,  the  Court  cannot  possibly 
judge  whether  the  cause  of  the  commitment 
and  detainer  be  according  to  law,  or  against  it. 
Therefore  the  cause  of  the  imprisonment  ought 
by  the  retom  to  appear  a$  specifically  and 
certainly  to  the  jwlges  of  the  retom,  as  it  did 
ai>pear  to  the  Court  or  person  authorised  to  com- 
mit, cl?te  the  retorn  is  insufficient  .  .  .  The 
Court  bath  no  koowledge  by  this  retom  whether 
the  evidence  given  were  full  and  manifest,  or 
doubtful,  lame,  and  dark,  or  indeed  evidence  at 
all  material  to  the  issue,  becauge  it  is  not  re- 
turned what  evidence  in  particular,  and  as  it 
was  delivered,  was  given.  For  it  is  not  possible 
to  judge  of  that  rightly,  which  is  not  exposed 
to  a  man's  judgment.  But  here  the  evidence 
given  to  the  jury  is  not  exposed  at  ail  to  this 
Court,  but  the  judgment  of  the  Court  of  Ses- 
sions upon  that  evidence  is  only  exposed  to 
us ;  who  toll  us  it  was  full  and  manifest.  But 
our  judgment  ought  to  be  grounded  upon  our 
own  inferences  and  understandings,  and  not 
upon  theirs.'' 

In  Thomlin8on*$  case,(e)  the  return  was 
held  insufficient  as  being  too  general,  for 
not  specifving  the  cause  or  matter  on 
which  Thomlinson  was  examined,  he 
having  been  been  committed  by  the  Court 
of  Admiralty  for  not  answering  some 
interrogatories.  In  Seeles's  case  ((2)  the 
return  was  hold  insufficient,  because  it 
justified  the  detention  by  virtue  of  an 
order  of  the  Council  of  the  Marches  of 
Wales,  and  did  not  set  out  the  order.  In 
an  anonymous  case,(6)  a  return  was  held  ill, 
which  stated  a  commitment  for  a  contempt 
of  Court,  in  using  contemptuous  words, 
because  it  did  not  state  what  they  were. 

(a)  T.  Jones,  13 ;  Vaughan,  185  ;  1  Mod. 
119;  6  St.  Tr.  999. 

(6^  6  St.  Tr.  1001 ;  Vaughan,  136. 

(c)  12  Rep.  104. 

(rf)  Cro.  Car.  557. 

(e)  1  Ventr.  336  and  see  Rudyard's  case, 
2  Ventr.  22. 
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In  WfUson  v.  GleTlu,{a)  a  plaint  in  trespass 
on  the  case  had  heen  entered  in  one  of  the 
counters  of  the  sheriffs  of  London ;  and 
before  anj  declaration  was  delivered,  an 
habeas  corpus  issued  to  bring  the  cause 
into  the  King's  Bench.  It  was  generally 
returned  that  he  had  brought  an  action  on 
the  case,  which  was  held  not  enoagh,  as 
Lord  Holt  said  it  did  not  appear  what  was 
the  cause  of  action,  so  that  it  might  appear 
to  be  properly  bronght,  and  that  all  the 
proceedings  ought  to  be  returned.  The 
position  contended  for  in  the  present  case 
that  the  warrant  onght  to  be  returned 
verbatim,  so  as  the  Court  might  judge 
of  its  legal  efficacy,  was  distinctly  laid 
down  in  Re»  v.  ClerTcifii)  There,  upon  a 
habeas  corpus  it  was  returned  that  Glerk, 
for  refusing  to  take  up  his  livery,  was 
committed  by  the  Court  of  Aldermen,  by 
warrant  in  writing,  to  the  keeper  of 
I^ewgate.  The  return  was  held  ill,  the 
Court  resolving  that — 

*'  where  a  commitment  is  in  Court  to  a  proper 
officer  there  present,  there  is  no  warrant  of 
commitment,  and  therefore  he  cannot  return  a 
warrant  in  h<tc  verba,  but  must  return  the  truth 
of  the  whole  matter  under  peril  of  an  action ; 
but  if  he  be  committed  to  one  that  is  not  an 
officer,  as  in  this  case,  there  must  be  a  warrant 
in  writing f  and  when  there  is  one,  it  must  be 
returned  ;  for  otherwise  it  would  be  in  the  power 
of  the  gaoler  to  alter  the  case  of  the  prisoner, 
and  make  it  either  better  or  worse  than  it  is 
upon  the  warrant ;  and  if  he  may  take  upon 
him  to  return  what  he  willy  he  makes  himstdf 
judge ;  whereas  the  Court  ought  to  judge,  and 
ihat  upon  the  warrant  itself  J* 

Nor  was  this  the  doctrine  of  old  cases, 
but  was  expressly  sanctioned  by  three 
very  recent  decisions,  viz.,  DeybeVs  case,(c) 
8ouden*8  case, (c2)  and  Nash* 8  case,  (e)  They 
were  cases  under  the  Acts  for  prevention 
of  smuggling.  Beyhel  was  arrested  on 
board  a  smuggling  vessel,  under  59  Geo.  3. 
c.  121.  8.  1,  which  makes  smuggling 
vessels  liable  to  forfeiture  within  fonr 
leagues  of  that  part  of  the  coast  of  Great 
Britain  between  the  North  Foreland  in 
Kent  and  Beachy  Head  in  Sussex,  or 
within  eight  leagues  of  any  other  part  of 
the  coast  of  Great  Brit-ain  or  Ireland,  and 
allows  any  subject  on  board  to  be  impressed 
for  the  navy.  The  return  to  a  habeas  cor- 
pus on  his  behalf  stated,  that  the  ship  was 
within  eight  leagues  of  that  part  of  the 
ooa&t  called  Suffolk,  to  wit,  off  Orfordness, 


(a)  Carthew,  69,  75;  1  Show.  131;  Comb. 
138. 

(6)  1  Salk.  349  ;  S.C.  Comyn,  24 ;  13  Mod. 
114. 

(c)  4  B.  &  Aid.  243. 

(d)  Ibid.  294. 

(e)  Ibid.  295. 


in  that  county.  It  was  held  insufficient,  as 
the  Court  could  not  take  judicial  notice 
that  Orfordness  was  not  between  the 
Foreland  and  Beachy  Head.  Bayleyt  J.» 
stating  that— 

"in  these  cases,  the  greatest  certainty  is  m* 
quisite ;  for  the  Court  must  see  distinctly  that 
the  party  who  is  brought  up  is  justly  deprived 
of  his  lihcrty." 

And  Beat,  J.,  saying — 

"  It  onght  to  appear  on  the  face  of  the  return 
that  the  case  is  brought  accurately  within  the 
provisions  of  the  Act  of  Parliament ;  now  that 
has  not  been  done  here." 

In  8ouden*8  ca8e,(a)  the  return  stated 
that  a  smuggling  vessel  was  found  at  tho 
fish  market,  withm  the  limits  of  the  ancient 
town  of  Bye.  The  Court  thought  the 
return  bad,  and  discharged  the  prisoner, 
as  it  was  quite  consistent  with  the  return 
that  the  vessel  might  be  drawn  up  on 
land,  which  would  clearly  not  be  a  case 
within  the  statute.  In  Xash^a  ca8e,(&)  the 
return  stated  that  the  prisoner  was  carried 
before  a  mi^istrate,  under  57  Geo.  3. 
c.  87.  s.  6,  and  '*upon  due  proof,"  com- 
mitted. It  was  held  insufficient,  Abbott, 
C.J.,  observing — 

*'  This  Act  of  Parliament  is  one  highly  bene- 
ficial in  preventing  frauds  upon  the  revenue; 
but  at  the  same  time,  inasmuch  as  it  trenches 
very  strongly  on  the  liberty  of  the  subject,  we 
must  take  care  that  its  provisions  are  strictly 
pursued.  This  averment  is  one  of  a  conclu- 
sion of  law  ;  it  states  that,  upon  due  proof,  the 
party  was  committed.  Now  whether  that  was 
so,  this  return  does  not  enable  us  to  judge ;  for 
unless  we  know  what  the  proof  was  which  was 
given,  it  is  impossible  for  us  to  tell  whether  it 
was  the  proof  required  by  the  Act  of  Parlia- 
ment." 

So  here  the  Court  could  not  see  whether 
the  provisions  of  the  provincial  Act,  1  Vict. 
c.  10,  had  been  legally  pursued.  It  was 
necessary  that  they  should  have  the  means 
of  judging  whether  the  petition  and  par- 
don were  in  conformity  to  that  statute. 
In  the  cases  last  cited,  ihe  Court  with 
anxious  astuteness  criticised  the  return, 
although  there  the  danger  of  any  arbi- 
trary dealing  by  the  Executive  with  the 
subject  was  much  less  to  be  apprehended 
than  in  cases  of  treason,  where  the  pri- 
soner required  every  protection  against 
the  arm  of  power,  and  where  he  was, 
as  Lord  Erskine  had  well  observed,(c) 
**  covered  all  over  with  the  armour  of 
the  law."  The  Court,  therefore,  acting  on 
that  wise  principle  of  jealousy,  and  abiding 


(a)  4  B.  &  Aid.  294. 
{b)  4  B.  &  Aid.  295. 

(c)  Speech  for  Hadfield,  Erekine's  Speeches, 
5,6. 
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by  the  nniform  cnrrent  of  antfaoriiies 
were  bonnd  to  quash  this  return  as  in- 
sufficient in  not  pUbcing  before  them  the 
means  of  seeing  toat  the  provisions  of  the 
provincial  Act  had  been  duly  complied 
with. 

The  Attorney  General,  Solicitor  General^ 
PoUoch  (Sir  F.),  and  Wightman  supported 
the  return. 

As  to  the  first  and  second  objections. 
Although  certainly  there  had  been  no 
conviction  or  judgment  of  transpoitation, 
yet  proceedings  had  been  had  wnich  were 
tantamount  to  a  conviction.  The  prison- 
ers had  confessed  their  ffuilt,  and  pi-ayed 
for  pardon,  which  had  been  granted  on 
condition  of  their  undergoing  a  sentence 
of  transportation,  of  which  they  were  now 
suffering  the  execution.  The  mercy  of 
the  Crown,  through  the  governor  of  Cpper 
Canada,  had  been  graciously  extended  to 
them,  and  now  they  thought  fit  to  dissent 
from  that  very  sentence  for  which  they 
had  prayed.  But  it  was  legally  enforce- 
able against  them,  even  in  invitoa.  The 
Crown  could  commute  at  common  law, 
even  before  conviction,  one  form  of  pun- 
ishment for  any  lesser  penalty,  not  ex- 
pressly repugnant  to  law,  as,  for  instance, 
mutilation.  No  doubt  it  was  beyond  the 
power  of  an  innocent  person  to  subject 
nimself  to  punishment  *'  by  contract "  ; 
but  where  high  crimes  had  bieen  confessed 
the  Crown  could  substitute  a  lesser  pun- 
ishment than  death.  Its  power  extended 
to  any  penalty  short  of  life  and  limb ; 
transportation  was  of  that  description.  It 
was  a  legal  punishment  frequently  sanc- 
tioned by  the  Legislature.  Instances  had 
occurred  in  which  such  a  power  as  the 

? resent  had  been  exercised  bv  the  Crown, 
n  the  reign  of  WiUiam  3.  the  then  Earl 
of  Clancarty  was  pardoned  for  the  crime 
of  high  treason  on  condition  that  he  would 
transport  himself  for  life.(a)  In  1704  Sir 
John  Maclean  was  pardoned  on  a  similar 
condition.(5)  In  1725  Margery  Day  was 
pardoned  on  condition  that  she  should  suffer 
herself  to  be  transported  beyond  the  sea 
for  life.  Joseph  Mulholland  was  pardoned 
on  the  same  condition.  In  the  rebellion 
of  1745  many  persons  were  also  pardoned 
on  the  same  condition,  after  indictment 
and  before  trial.  The  patents  for  the  par- 
d  m  remained  in  the  Patent  Office, (e)  and 
were  all  founded  on  the  confession  of  the 
prisoners  and  on  the  condition  that  they 
should  suffer  themselves  to  be  transported 
to  America.     These  pardons,  too,  were 

(a)  Macaulay's  Hiat.  of  England,  4,  351 ; 
Luttreirs  Diary,  4,  381. 

(6)  BapiD'8  Hist,  of  England  by  Tindal,  4, 
638,  note  (fol.  edn.  Lend.  1745). 

(r)  Notes  of  these  cases  were  supplied  to  the 
Attorney  General  by  Dealtry,  Master  of  the 
Crown  Office.    See  5  M.  &  W.  44fi. 


I  expressly  recognised  bv  the  20  Oeo.  2. 
c.  46,(a)  which  recited  that — 

,  "  during  the  late  rebeIlion,(6)  and  since,  a  great 
\  number  of  persons  who  had  taken  up  arms    .    . 
'  were  by  His  Majesty's  great  vifilanee  and  care 
'  apprehended,  several  of  whom  have  been  tried 
and  convicted  of  the  said  treasons,  and  many, 
I  conscioas  of  their  guilt,  have  by  their  petition 
'  implored  His  Majesty's  mercy,  upon  oonditioii 
;  of  their  being  transported  to  some  of  the  British 
colonies    and    plantations     in    America;   and 
i  whereas  His  Majesty,  out  of  his  great  clemency. 
'  hath  been  most  graciously'  pleased  to  grant  his 
royal  pardon  to  several  of  them,  as  well  those 
who  were  so  tried    and    convicted,  as   those 
who,   by    their  petitions,    have  acknowledged 
I  their  guilt,  and  implored  His  Majesty's  mercy 
as  aforesaid,  and  others  may  hereafter  be  par- 
doned on  the  like  application  and  condition  ;** 

It  proceeded  to  enforce  the  pardons  so 
granted  by  imposing  the  penalty  of  death 
on  all  who  should  return  from  transporta- 
tion without  licence,  or  go  into  Spain  or 
France.  A  similar  course  was  pursued  in 
the  Irish  rebellion  of  179&  The  Irish 
Act,  38  Geo,  3.  c.  78,{o)  recited  that— 

"during  the  wicked  and  unnatural  rebellion 
which  hath  broken  out  in  this  kingdom,  seve- 
ral pei'sons  who  .  .  .  were  .  .  .  acting 
therein,  have  been  apprehended,  .  .  .  several 
of  whom,  being  consciooi  of  their  flagrant  and 
enormous  guilt,  have  expressed  their  contrition 
for  the  same,  and  have  most  humbly  implored 
His  Majesty's  mercy  that  he  would  be  graciously 
pleased  to  order  all  further  prosecution  against 
them  to  stop  and  surcease,  and  to  grant  his 
royal  pirdon  to  them  on  condition  of  thgir 
being  transported,  banished,  or  exiled ; " 

and  it  proceeded  to  inflict  the  penalty  of 
death  on  all  who  should  violate  the  con- 
dition, and  return  without  licence. 

The  power  now  contended  for,  there- 
fore, was  one  which  had  freouently  been 
exercised  by  the  Crown,  and  had  been 
expresslv  sanctioned  by  the  Legislature. 
But  if  the  condition  was  void,  the  pardon 
also  was  void,  and  then  the  prisoners  must 
submit  to  the  penalty  awarded  by  the  law 
to  their  offence,  viz.,  death. 

As  to  the  objection  that  this  Court  could 
not  take  notice  of  foreign  judgments,  and 
that  penal  laws  were  strictly  local,  the 
answer  was  complete  and  obvious — that 
Canada  was  not  a  foreign  state,  but  a 
colony  of  England — a  part  of  the  British 
empire,  and  the  courts  here  were  bound 
to  support  their  judicial  proceedings.  The 
cases,  therefore,  of  FolUoii  v.  Ogden,{d) 
and  Wolff  v.  Oxholm,(e)  were  quite  inap- 
plicable.   It  was  unnecessary  to  discuss 


(a)  Rep.  Stat.  Law  Rev.  Act,  1867. 
(6)  1745. 

(c)  Repealed  by  Stat.  Law  Rev.  (I.)  Act, 
1879. 

(d)  1  H.  Bl.  185. 

(e)  6  M.  &  S.  99. 
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the  power  of  the  Crown  at  common  law 
to  grant  such  a  pardon  as  the  present, 
because  it  was  not  by  yirtue  of  any  such 
power  that  the  pardon  was  sought  to  be 
upheld. 

For,  thirdly,  the  return  Justified  the  par- 
dons under  the  provincial  statute,  1  Vict, 
c.  10,  which  it  was  clearly  competent  for 
the  Canadian  Legislature  to  pass,  and 
which  expressly  conferred  on  the  gOTor- 
nor  and  council  the  power  contended  for, 
and  on  which  they  had  acted  in  gi-anting 
the  pardons  in  question.  That  statute 
was  conclusive  on  the  subject.  It  was 
passed  by  the  Legislature,  established  by 
the  Act,  31  Oeo,  3.  Oi  31,  which  authorised 
the  passii^  of  any  Acts  assented  to  by  the 
Crown.  It  was  an  act  of  the  greatest 
mercy,  and  not,  as  had  been  contended 
for  the  prisoners,  an  aot  of  harshuess  and 
oppression.  So  far  from  being  repugnant 
to  the  laws  of  England,  it  was  quite  con- 
sistent with  them,  and  was  based  on  mild- 
ness and  humanily.  It  recited  that  there 
were  pei-sons  concerned  in  the  late  insur- 
rection to  whom  the  lenity  of  Government 
might  not  improperly  be  extended ;  and 
then  empowered  the  lieutenant  governor 
of  the  province,  with  the  advice  and  con- 
sent of  the  executive  council,  to  grant  a 
pardon  before  arraignment,  on  such  terms 
and  conditions  as  might  appear  proper. 
Although,  as  before  admitted,  no  person 
could  voluntarily  subject  himself  to  muti- 
lation, yet  surely  it  was  quite  competent 
for  the  Legislature  to  pass  an  Act  by 
which  any  person  confessing  a  crime  and 
praying  a  pardon  might  be  punished  on 
such  confession,  even  before  trial.  A  pro- 
vision of  that  kind  was,  indeed,  one  of 
the  clauses  of  the  Habeas  Corpus  Act, 
31  Car.  2.  c.  2.  s.  13,  (a)  which  enacted — 

"  that  nothing  in  this  Act  shall  extend  to  give 
benefit  to  any  penoo  -who  shall  by  contract  in 
writiDg  agree  with  any  merchant  or  owner  of 
any  plantation  or  any  other  person  whatsoever 
to  be  transported  " 

and  the  fourteenth  section  (&)  provided 
that— 

"  if  any  person  or  persona  lawfully  convicted  of 
any  felony  shall,  m  open  Court,  pray  to  be 
transported  beyond  the  seas,  and  the  Court  shall 
think  fit  to  leave  him  or  them  in  prison  for  that 
purpose,  such  person  or  persons  may  be  so 
transported  " 

The  expression,  "  on  such  terms  and 
conditions  as  mi^ht  appear  proper,"  was 
perfectly  intelligible,  and  capable  of  an 
easy  and  distinct  interpretation,  in  con- 
sonance with  the  Englisn  laws.  Of  course, 
it  was  to  be  construed  to  include  every 
species  of  punishment  known  to  the  law. 
Although    transportation    might   not    be 


(a)  Statutes  Revised  (2nd  edn.),  1,  678,  s.  12. 
(6)  Statutes  Revised  (2nd  edn.),  1,679,8.  13. 
o    61636. 


known  originally  to  the  common  law,  yet 
it  had  now  been  frequently-  sanctioned  as 
a  mode  of  punishment  by  the  Legislature, 
and  must  oe  recognised  by  the  Court  as 
one  perfectly  well  known  and  agreeable 
to  the  law.  It  had  been  said,  indeed,  on 
behalf  of  the  prisoners,  that  in  one  of  these 
cases(a)  the  punishment  of  transportation 
had  been  inflicted  for  a  certam  num- 
ber of  years  after  the  party's  arrival  in 
Van  Diemen's  Land,  and  that  such  a 
punishment  was  illegal.  But  the  answer 
to  that  objection  was  obvious ;  viz.,  that 
as  transportation  for  life  could  be  inflicted, 
any  minor  term  could,  of  course,  be  im- 
posed, and  was  no  iigustice.  And  with 
respect  to  the  objection  that  the  attainder 
only  worked  a  forfeiture  of  property,  it 
was  clear  that  the  second  section  was  in- 
serted to  prevent  the  absurdity  which 
would  have  followed,  in  allowing  a  person 
pardoned  of  high  treason,  but  on  condition 
of  transportation,  still  to  remain  a  land- 
holder of  Canada.  Was  it  to  be  said  that 
that  attainder  was  to  be  the  only  punish- 
ment, and  that  the  condition  on  which  the 
pardon  had  been  granted  was  not  to  be 

garformed,  and  held  as  entirely  nugatory  P 
urely  the  Court  would  sanction  no  such 
doctrine.  The  pardon  was  conditional, 
and  unless  the  condition  was  observed  it 
would  not  operate.  The  second  section  of 
the  Act  was  inserted  to  prevent  that  par- 
don, when  absolute  by  the  performance  of 
the  condition,  from  paving  the  forfeiture 
of  estate,  which  it  was  thought  no  person 
who  had  confessed  high  treason  ought 
to  bo  allowed  to  retain.  The  governor 
bad  exercised  the  power  conferred  by  the 
Act,  on  the  condition  of  transportation — a 
condition  perfectly  proper  and  legal.  The 
other  statutes  set  forth  in  the  return  showed 
clearljr  that  transportation  was  a  punish- 
ment in  use  in  Canada.  But  the  seven- 
teenth section  of  the  5  Qeo,  4.  c.  84.,  was  a 
conclusive  argument  thf^t  such  a  form  of 
punishment  could  be  legally  employed  in 
the  colonies.  The  recital  of  that  section 
was  a  legislative  recognition  that  such  a 
power  existed : — 

"  Whereas  hy  the  lams  in  force  in  some  parts 
of  His  Majesty's  dominions,  not  within  the 
United  Kingdom,  offenders  convicted  of  certain 
offences  are  liable  to  be  punished  by  transpor- 
tation beyond  the  seas,  and  other  convicts  ad- 
judged to  suffer  death  in  such  parts  of  His 
Majesty's  dominions  have  received,  or  may 
receive,  His  Majesty's  most  gracious  pardon 
upon  condition  of  transportation  beyond  the 
seas,  and  there  may  be  no  means  of  trans- 
porting such  convicts  to  any  of  the  places  ap- 
pointed by  His  Majesty  in  Council  in  that  be- 
half, without  first  bringing  them  to  England** 

The  Act  then  provided  for  the  disposal 
of  such  convicts  in  England.     But  it  ex- 


(a)  See  above,  p.  982ii. 
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presnly  recognised  the  power,  denied  on 
Dehalf  of  the  prisonere,  of  transportation 
from  the  colonies,  by  virtne  of  colonial 
laws.  For  a  review  of  all  the  Acts  passed 
bj  the  Imperial  Legislature  in  reference  to 
tran8portation,(a)  from  the  18  Car,  2.  c.  3., 
the  mrst  on  the  subject,  to  this  very  Act, 
the  general  consolidating  statute,  showed 
that  there  was  no  power  given  by  them  to 
transport  from  the  colonies.  They  only 
referred  to  transportation  from  the  British 
Isles.  And,  therefore,  as  the  5  Geo.  4.  c.  84. 
expressly  recited  that  there  were  "laws 
in  force  "  authorising  such  transportation 
from  the  colonies,  which,  in  the  course' 
of  transit,  rendered  the  detention  of  the 
prisoners  here  necessary,  those  laws  must, 
of  course,  be  laws  of  the  local  legislatures. 
The  Imperial  Parliament  had  not  autho- 
rised any  such  transportation  before  the 
5  Geo.  4.  c.  84.,  by  any  express  statute. 
Bub  the  5  Geo.  4.  c.  84.,  contamed  the  state- 
ment of  the  Legislature  that  "  laws  were 
in  force "  to  that  effect.  The  conclusion 
was  irresistible  that  such  laws  must  be 
proTincial,  and  now  they  had  reoeiTed  the 
express  sanction  of  Parliament.  The  prac- 
tice had  continued  for  a  long  perioa  un- 
interrupted and  unquestioned;  and  it 
would  be  most  dangerous  for  the  Court  to 
hold  that  all  the  sentences  of  transporta- 
tion from  the  colonies  which  had  passed 
during  so  many  years  were  unlawful. 

The  first  Transportation  Act  was  18 
Gar.  2.  c.  8.,  which  authorised  transpor- 
tation to  be  inflicted  on  the  moss-troopers 
of  Northumberland  and  Cumberland.  (6) 
The  next  was  the  22  Ga/r.  2.  c.  5.  s.  4,(c) 
which  authorised  the  judges  to  transport 
persons  conyicted  here  of  stealing  doth 
from  the  rack,  or  of  embezsling  Wb  Ma« 
jesty's  ammunition  and  stores.  The 
23  Ua/r.  2.  c.  7.  s.  4,(c)  contained  a  similar 
provision  in  the  case  of  those  who  mali- 
ciously burned  houses,  stacks  of  com  and 
hay,  or  killed  or  maimed  cattle.  These 
were  the  only  Acts  before  the  Habeas 
Corpus  Act,  which,  in  the  fourteenth  sec- 
tion, contained  a  proviso  that  the  preceding 
provisions  against  illegal  imprisonment  in 
foreign  gaols  should  not  extend  to  cases  of 
felons  praying  in  open  court  to  be  trans- 
ported. The  n  ex  t  statute  on  this  subject  was 
4  Geo.  1.  c.  ll.,(d)  which  for  a  long  period 
was  the  chief  statute  regulating  transpor- 
tation. It  authorised  the  transportation 
to  America  of  felons  convicted  here  of 


(a)  See  Stephen's  History  of  the  Criminal 
Law  of  EngUuid,  1,  480;  Pike's  History  of 
Crime,  2,  109,  829  ;  Beg.  v.  Baker,  7  A.  &  E. 
502. 

(6)  Rep.  26  &  27  Vict.  c.  125.  (S.L.R.). 

(c)  Rep.  7  &  8  Geo.  4.  c.  27.  s.  1. 

(d)  Rep.  as  to  England,  except  s.  7,  7  &  8 
Geo.  4.  c.  27.  s.  1,  and  s.  7,  repealed  in  part, 
7  W.  4.  and  1  Vict.  c.  88. 


robbery  and  larceny,  and  contained  many 
provisions  directing  the  mode  of  conduct- 
ing that  punishment.    This  Act  was  con- 
firmed and  rendered  more  effectual  by  6 
(Teo.  1.  c.  23.,(a)  which  was  foUowed  by  the 
16  Cho,  2.  c.  15.,  (a)  inflicting  death  on  all 
convicts  who  neglected  to  banish  them- 
selves, aooarding  to  the  condition  of  their 
pardon,  or  returned  before  the  expiration 
of  the  term  of  transportation.    When  the 
American  war  broke  out  it  was  necessary 
to  make  new  arrauffements  in  relation  to 
transportation,  and  to  meet  the  altered 
state  of  thines  the  16  Geo.  3.  c.  43.  (e)  was 
passed,  which  first  established  the  hulks 
as  a  place  and  mode  of  punishment.     It  was 
shortly  followed  by  the  19  Geo,  3.  c.  74.,(c) 
which  was  the  first  Penitentiary  Act.  Then 
came  the  24  Geo,  3.  c.  56.,(c)  containing  a 
variety  of  regulations  in  reference  to  trans- 
portation .    It  was  nnd  er  this  Act  that  con- 
victs were  first  sent  to  New  South  Wales. 
The  25  Geo,  3.  c.  46,((2)  was  confined  to 
Scotland,  the  55  Geo.  3.  c.  156.  (e)  super- 
seded 24  Geo.  3.  c  56.    The  52  Geo.  3. 
c.  44.  established    a  permanent  peniten- 
tiary.   Then  came  the  59  Geo.  3.  c.  101.,(«) 
which  was  the  first  Act  in  which  trans- 
portation from  the  colonies  was  mentioned. 
It  provided  for  the  imprisonment  in  Eng- 
land of  convicts  adjuaged  to  transporta- 
tion by  any  court  in  any  part  of  His  ICa- 
jesty's  dominions  beyond    Bngdand    and 
Wales,  and  brought  to  England  in  order 
to  be  transported  ;  and  it  contained  a  re- 
cital similar  to  the  seventeenth  section  of 
5  Geo.  4.  c.  84.    The  1  &  2  Geo.  4  c.  6,{e) 
continued  the  56  Geo,  3»  c.  27. ;  25  Geo.  3w 
c.  46. ;  59  Geo,  3.  c.  101. ;  28  Geo.  3.  c.  24. ; 
and  43  Geo,  3.  c.  16.  (h)    And  that  statute 
was  followed  by  the  Act  now  regulating 
transportation,  the  5  Geo.  4.  c  84.     These 
were  all  the  Acts  relating  to  transporta- 
tion passed  by  the  Imperial  Parliament; 
and  they  contained  no  express  power  to 
the  colonies  to  transport,  but  two  of  them 
impliedly  recognised  such  a  power  by  pro- 
viding for  the  detention  of  convicts  so 
transported,  and  in  the  course  of  transit 
here.     The  pardon,  therefore,  would  have 
been  good  in  Canada ;  and,  if  so,  all  steps 
subsequently  taken  in  execution  of  it  must 
be  equally  valid.    The  prisoners  were  here 
in  such  execution,  and  the  Court  could 
not  discharge  them.   They  were  in  transit 
to  their  destination.     The  Crown,  by  its 
prerogative,  had  the  power  of  corryine 
into  effect  the  sentence  when  the  criminsu 
had  left  the  colony.    With  respect  to  the 
late  Indemnity  Act,(/)  referred  to  by  the 


(a)  Rep.  7  Geo.  4.  c.  64.  s.  38. 
(6)  Rep.  5  Geo.  4.  c.  84.  s.  29. 
(c)  Rep.  Stat.  Law  Rev.  Act,  1871. 
id)  Rep.  Stat.  Law  Rev.  Act,  1861. 
(e)  Rep.  Stat.  Law  Rev.  Act,  1873. 
(/)  1  &2  Vict.  c.  112. 
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couTusel  for  the  prisoners,  the  gronnds  of 
the  illegality  of  the  Ordinance  were  not 
declared  in  it ;  and  the  real  reason  npon 
which  that  Ordinance  was  declared  in« 
valid  was,  that  it  committed  the  great 
injustice  of  condemning  the  persons  de- 
scribed in  it  in  their  absence  unheard. 

But  then,  fourthly,  it  was  said  that  the 
conduct  of  the  transportation  had  been 
irregular  and  unlawful.  It  had  been  con- 
tended that  the  Governor  of  Lower  Canada 
had  no  right  to  interfere.  But  having 
established  that  the  sentence  was  legal,  it 
followed  that  all  means  necessanr  to  carry 
it  into  effect  were  also  legal,  it  was  ex- 
pressly averred  in  the  return  that  there 
were  no  direct  means  of  transport  from 
Canada  to  Van  Diemen's  Land.  That 
averment  must  now  be  taken  to  be  true. 
How  was  the  sentence  of  an  inland  pro- 
vince to  be  carried  into  effect  P  It  could 
only  be  done  by  the  Executive  Government 
conveying  the  prisoner  from  state  to  state 
till  he  reached  his  destination*  Here  the 
prisoners  had  been  sent  to  the  sheriff  of 
Quebec,  the  convenient  and  proper  custody 
for  the  purpose.  They  were  in  execution 
of  a  lawful  sentence,  which  could  only  be 
carried  into  effect  by  the  intervention  of 
executive  authority  in  the  intermediate 
states.  And  therefore  the  Governor  of 
Ix)wer  Canada  Y[&a  perfectly  justified,  nay, 
was  actually  bound,  to  interfere.  It  had 
been  said  that  a  warrant  of  committal  was 
necessary.  But  no  such  instrument  was 
required  where  prisoners  were  i/n  execution. 
In  the  passage  referred  to  from  Blach' 
stone* 8  CommentarieB,(a)  it  was  expressly 
said  that  no  warrant  was  necessary  when 
persons  were  in  custody  under  process  of 
a  Court.  Here  the  prisoners  were  detained 
by  virtue  of  proceedings  tantamount  to 
conviction  in  Court.  They  were  in  execu- 
tion«  The  proposition  contended  for  on 
the  other  siae,  that  a  warrant  was  neces- 
sary in  all  cases  where  it  could  be  obtained, 
was  too  wide.  One  exception  could  bo 
found  in  the  very  case  mainly  relied  on 
for  the  prisoners,  B.  v.  Clerh,{h)  viz.,  of 
commitment  for  contempt ;  in  which  case 
tbe  authority  was  express,  that  a  warrant 
was  not  needed.  Other  cases  might  be  put. 
But,  at  any  rate,  it  was  clear  that  in  the 
present  case,  where  the  prisoners  were  de- 
tained under  what  was  tantamount  to  a  sen- 
tence of  Court,  a  warrant  was  unnecessary, 
and,  therefore,  need  not  be  returned. 

Lastly,  it  had  been  objected  that  the 
return  was  not  suflBciently  explicit,  in  not 
setting  out  verbatim  the  warrant  and 
other  documents.  But  it  was  clear,  ac- 
cording to  the  authorities,  that  the  return 
was  quite  precise  enough.    It  related  the 


(a)  1  Bl.  Comm.  136. 

(6)  1  Salk.  849 ;  8.C.  Comjn,  24  ;  12  Mod. 
114. 


whole  truth  of  the  matter,  and  convoyed 
sufficient  information  to  enable  the  Court 
to  see  the  grounds  and  validity  of  the 
detention  of  the  prisoners.  It  had  been 
said,  in  another  part  of  the  argument,  by 
the  counsel  for  the  prisoners,  that  the 
gaoler  was  necessarily  ignorant  of  the 
circumstances,  and  they  had  complained 
of  his  affecting  to  re^r  to  matters  on 
which  he  could  not  possibly  possess  any 
authentic  information.  And  yet  here 
they  objected  that  he  should  set  out  all 
the  documents,  which  were  not  in  his 
possession  !  The  objections  were  incon- 
sistent and  self-destructive.  The  case  of 
B.  V.  8uddi8{a)  was  decisive  against  this 
objection,  and  indeed  the  preceding  one 
also.  There,  a  writ  of  Habeas  Corpus 
had  issued  to  Sir  William  Pitt,  the  gover- 
nor of  Portsmouth,  to  bring  up  the  body 
of  John  Sitddis;  and  the  return  set  out 
the  proceedings  of  a  Court-martial  at 
Gibraltar,  at  which  it  appeared  that  the 
prisoner  was  found  guilty  of  receiving 
goods,  knowing  them  to  be  stolen,  in 
breach  of  the  articles  of  war,  and  that  the 
Court  had  sentenced  him  to  be  trans- 
ported to  Botany  Bay  for  fourteen  years. 
The  return  went  on  to  state  that  such 
sentence  had  been  approved  of  by  the 
governor  of  the  garrison,  and  that  he, 
to  carry  out  the  sentence,  caused  Suddis 
to  be  sent  to  England,  in  the  custody  of 
Lieutenant  Boaera :  and  that  the  prisoner 
having  arrivea  in  Portsmouth,  was  de- 
tained by  Sir  William  Pitt,  as  governor 
of  Portsmouth,  until  he  should  be  sent  to 
Botany  Bay,  in  pursuance  of  his  sentence. 
In  that  case  there  was  no  warrant,  nor,  of 
course,  any  returned.  The  return  only 
alleged  that  the  governor  of  Gibraltar 
had  delivered  Suddis  into  the  custody  of 
Lieutenant  Boger8,  and  had  sent  him  to 
England,  and  that,  having  arrived  in 
England,  he  was  detained  by  Governor 
Pitt,  to  be  safely  kept  till  he  was  trans- 
ported. This  return  was  held  good,  and 
Suddie  was  remanded  in  execution  of  his 
sentence.  His  counsel  was  J^r8hine,(h) 
who  would  have  urged  any  possible  objec- 
tion in  his  behalf  that  zeal  and  acnteness 
could  supply.  Many  objections  he  did 
make,  but  not  this  one  of  the  want  of  a 
warrant  on  the  return.  Lord  JETen^on,  C.J., 
in  giving  judgment,  said : — 

"  The  natural  leaning  of  our  minds  is  in  fa- 
vour of  prisoners ;  and  in  the  mild  manner  in 
which  the  laws  of  this  country  are  executed,  it 
has  rather  been  a  subject  of  complaint  by  some, 
that  the  judges  have  given  way  too  easily  to 
mere  formal  objections  on  behalf  of  prisoners, 
and  hare  been  too  ready,  on  slight  grounds,  to 
make  favourable  representations  of  their  cases. ' 


(a)  I  East,  806. 

(6)  Afterwards  Lord  Chancellor. 
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,  .  We  must,  however,  take  care  not  to  carry 
this  disposition  too  &r,  lest  we  loosen  the  bands 
of  society,  which  is  kept  toother  bj  the  hope  of 
reward  and  the  fear  of  punishment." 

And  afterwords  ho  said  that  the  Court 
was — 
*'  not  to  hunt  hftcr  possible  objections  " 

to  a  retnrn.  And  Grote,  J.,  Raid,  that  it 
was  enough  for  the  Court  to — 

"find  a  sentence  pronounced  by  a  Court  of 
competent  juri<<diction  to  inquire  uito  the  ofifence, 
and  with  power  to  inflict  such  a  punishment. 
As  to  the  rest,  we  must  therefore  presume  omnia 
rile  acta,*' 

And  Laivrence,  J.,  in  reference  to  one 
of  Erahine's  objections,  viz. ,  that  the  re- 
torn  did  not  show  that  the  principal  in 
the  theft  had  been  convicted,  whicn  was 
a  necessary  preliminary  to  warrant  the 
conviction  of  StuLdia  as  the  receiver  of 
the  goods,  said  he  could  not  admit  the 
validity  of  that  objection. 

"  This  is  a  return,''  he  observed,  "  to  a  writ 
of  Habeas  Corpus,  made  by  the  person  in 
whose  custody  the  party  is  placed  in  execution 
of  his  sentence.  He  cannot  be  taken  to  be  cog- 
nisant of  aU  the  proceedings.  It  is  enough  that 
the  Court  had  authority  to  award  such  a  sen- 
tence. He  returns  the  cause  for  which  he  de- 
*  tains  the  party  in  custody,  namely,  the  judgment 
of  such  a  Court.  This  return,  I  believe,  is  as 
much  as  it  has  ever  been  usual  to  make  in  such 
cases.*' 

And  Le  Blanc,  J.,  in  reference  to 
another  objection,  that  it  did  not  appear 
by  the  return  that  the  party  had  ever 
been  charged  with  the  offence  of  which  he 
was  convicted,  observed  that  the  answer 
to  it  was, — 

'*  that  it  is  sufficient  for  the  officer  having  him 
in  his  custody  to  return  to  the  writ  of  Habeas 
Corpus,  that  a  Court,  having  a  competent  juris- 
diction, had  inflicted  such  a  sentence  as  they 
had  authority  to  do,  and  that  he  holds  him  in 
custody  under  that  sentence.'' 

The  return  in  the  present  case  was 
drawn  up  precisely  in  the  same  terms, 
and  was  framed  indeed  on  the  model  of 
that  case.  The  doctrine  there  established 
was  quite  consistent  with  older  cases ;  as, 
for  instance,  Barnes's  case.(a)  There  a 
Habeas  Corpus  had  been  directed  to  the 
warden  of  the  Cinque  Ports  to  bring  up 

the  body  of  B ,  and  certify  the  cause 

of  his  imprisonment ;  and  he  accordingly 
returned,  that  the  warden  has  a  Court  of 
Admiralty  for  sea  causes  within  his  juris- 
diction of  the  Cinque  Ports,  infra  fituoum 
et  refiuxum  maris,  and  has  an  officer  ap- 
pointed to  seize  goods,  &c.,  cast  on  the 


(a)  2  Koll.  liep.  157. 


shore  by  the  sea ;  and  that  an  anchor  was 
cast  into  the  sea  upon  the  sand  infra,  Ac, 

and  that  B had  carried  it  away ;  upon 

which,  process  issued  to  summon  him  to 
the  AdmirallTf  &nd  the  warden  adjudged 
that  he  should  be  imprisoned  till  he  re* 
stored  the  anchor,  or  paid  lOZ.  to  the  war« 
den.  Several  exceptions  to  the  return 
were  taken  by  Crooke,  but  the  Court 
said : — 


**  As  to  the  exceptions  taken  to  the 
of  proceeding,  it  appears  by  these  words,  coiui- 
dtraium  est,  that  a  judgment  was  given  against 
him,  and  although  the  manner  of  their  pro- 
ceeding be  not  consonant  to  our  law,  yet  we 
cannot  redress  that  by  die  eourse  now  taken, — 
that  is  to  say,  by  a  Habeas  Corpus  ;  and  besides 
a  return  differs  from  other  judicial  proceed- 
ings,  vide  33  H.  6,  20,  and  8  Coke,  the  case  of 
the  city  of  London,  and  meh  precise  certainty 
is  not  requisite  in  retwmSy  hut  it  is  sufficient  If 
the  Court  can,  by  the  return,  be  apprised  of 
the  substance  of  the  matter.** 

The  cases  referred  to  on  the  other  side 
were  not  in  point.  The  ground  on  which 
the  Court  quashed  the  return  in  Busheirs 
case(a)  was  not  that  that  instrument  was 
defective,  but  that  the  order  of  the  Court 
which  it  set  out  was  bad  for  uncertainty. 
So  in  Sedes*s  case,  (6)  the  real  ground  of 
the  decision  was  that  the  council  had  no 
jurisdiction.  The  three  Cases  referred  to 
in  the  fourth  volume  of  BarnowaU  and  AU 
derson{c)  only  decided  that  the  return,  in 
cases  of  smuggling,  must  show  that  the 
provisions  of  the  !&venue  Acts  have  been 
complied  with,  on  which  there  could  be 
no  doubt.  Here  the  return  had  set  out 
the  truth  of  the  matter,  which  enabled 
the  Court  distinctly  to  see  that  the  pri- 
soners  were  in  execution  of  what  was 
equivalent  to  a  sentence  of  a  competent 
Court,  and  that  was  sufficiently  precise 
according  to  the  express  decision  of  tJie 
case  of  B,  v.  8tiddis,ld) 

The  various  objectdons,  therefore,  raised 
to  the  return  were  invalid;  but  even  if 
they  were  not,  and  admitting  for  the  mo- 
ment that  the  return  must  be  quashed  by 
the  Court  for  insufficiency,  yet  the  pri- 
soners would  not  be  entitled  to  their  dis- 
charge. It  appeared  to  the  Court  from 
the  return,  that  they  were  in  custody  on 
a  charge  of  high  treason,  for  which  they 
had  been  indicted,  and  which  they  had 
confessed,  committed  within  the  domi- 
nions of  Her  Majesty,  for  which,  if  the 
penal  statute  were  a  nullity,  and  if  they 
renounced  tho  conditional  pardon,  they 
were  liable  to  be  tried  in    England   or 


(a)  Vaughan,  185  ;  S.C.  6  St.  Tr.  999. 

(6)  Cro.  Car.  557. 

(c)  See  above,  pp.  98V,  990. 

id)  1  East,  306. 
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Canada.  The  16th  soction  of  the  Habeas 
Corpus  Act  (a)  expressly  provided  that — 

'*  if  any  person  or  persons  at  any  time  resiant 
iu  this  realm  shall  have  committed  any  capital 
offence  in  Scotland  or  Ireland  or  any  of  the 
islands  or  foreign  plantations  of  the  Kin^,  hin 
heirs  or  successors,  where  he  or  she  ought  to  be 
tried  for  such  offence,  such  person  or  persons 
may  he  sent  to  such  place  there  to  receive  such 
trial  in  such  manner  as  the  same  might  have 
been  used  l>efore  the  making  of  this  Act. 

The  word  **  committed "  must  mean 
ivhen  the  Court  had  sufficient  grounds  to 
believe  the  offence  had  been  committed. 
Therefore,  on  the  supposition  that  the 
counsel  for  the  prisoners  were  successful 
in  their  objections  that  the  Provincial  Act 
-was  void,  and  the  pardon  invalid,  if  dis- 
sented from  by  tlie  prisoners,  they  would 
then  be  in  the  same  situation  as  if  they 
had  been  merely  indicted ;  and  with  this 
indictment  found,  according  to  the  16th 
section  of  the  Habeas  Corpus  Act,  the 
prisoners  could  not  be  discharged.  If  the 
proceedings  hitherto  had  been  irregular, 
they  were  still  amenable  to  justice,  and 
must  be  tried.  If  they  would  persist  in 
renouncing  the  merciful  alteration  of  their 
sentence,  they  must  still  submit  to  the 
]aw,  and  be  forthwith  put  upon  their 
trial.  In  Rex  v.  KiwherleyJ}))  the  defen- 
dant was  brought  up  by  Habeas  Corpus, 
having  been  committed  for  feloniously 
marrying  against  an  Irish  Act,(c)  in  order 
that  he  might  be  sent  to  Ireland  to  be 
tried.  Strange  moved  that  he  might  be 
discharged  or  bailed,  because  the  power 
of  the  judges  was  confined  to  offences 
committed  m  England  against  the  laws  of 
England,  and  the  law  gave  them  no  power 
to  interfere  with  crimes  committed  in 
Ireland. 

**  Sed  per  Coriam  :  It  has  been  done  in 
Colonel  Lundy's  case,  2  Vent.  814;  and  in 
3  Keb.  785,  the  Conrt  refused  to  bail  a  man 
committed  for  a  murder  in  Portugal.  If  appli- 
cation is  not  made  to  have  him  sent  over  in  a 
reasonable  time,  you  may  apply  again." 

Thereupon  the  defendant  was  re- 
manded, and  afterwards  sent  over  to 
Ireland  and  tried,  condemned,  and  exe- 
cuted. In  Beas  v.  Plaii  (d)  it  is  stated  that 
Sir.  Addington,  a  justice  of  peace,  had 
committed  the  prisoner  for  high  treason 
committed  at  Savannah  in  Georgia  in 
^orth  America.  He  had  been  committed 
to  Newgate,  and  had  appeared  before  the 
judges  of  oyer  and  terminer  and  general 
gaol  delivery  at  the  Old  Bailey,  and  had 

(a)  Statutes  Revised  (2nd  edn.),  I,  679,  s.  15. 
(6)  2  Stra.  848;  S.C.  Fitsg.  Ill ;  I  Barnar- 
diston,  K.B.  225. 
(c)  6  Ann.  o.  16. 
id)  I  Leach,  C.C.  157, 


prayed  to  be  tried  or  discharged.  The 
judges  would  neither  try  nor  discharge 
him,  and  upon  a  subsequent  application 
for  his  discharge  he  was  remanded.  There 
there  was  only  a  warrant  from  a  Middlesex 
magisti*ate  for  high  treason  committed  in 
America,  and  although  perhaps  it  was 
difficult  to  see  how  such  a  magistrate 
could  have  any  authority  to  issue  a  warrant 
for  an  offence  committed  out  of  his  juris- 
diction, yot  as  it  appeared  that  the  pri- 
soner was  committea  for  high  treason,  the 
Court  refused  to  discharge  him.  In  Bex  v. 
Marh3,(a)  the  prisoners  had  been  brought 
up  by  Habeas  Corpus,  and  the  return  set 
out  a  warrant  of  commitment  for  a  felony 
in  an  unlawful  combination  against 
37  Geo.  3.  c.  123.  The  Court  held  the 
warrant  informal,  and  yet  as  the  corpus 
delicti  appeared  to  the  Court  in  the  depo- 
sitions returned,  they  would  not  discharge 
the  prisoners.     Qrose,  J.,  said: 

"  There  is  no  doubt  of  the  power  of  this 
Court  in  remanding  (the  prisoners)  notwithstand- 
ing the  warrant  of  commitment  be  defective, — 
and  it  is  the  constant  practice  of  the  Court  to 
remand  prisoners  in  such  cases,  if  it  appear,  on 
reading  the  depositions,  that  there  is  a  fair 
ground  to  authorise  them.*' 

In  JS?a5  forte  Kran8,Q))  where  persons 
were  detained  without  any  wairant  on 
board  one  of  His  Majesty's  ships  of  war  on 
a  charge  of  smuggling,  and  on  suspicion 
of  murder,  and,  on  being  brought  up  by 
Habeas  Corpus,  it  appeared  by  the  re- 
turn that  the  prisonei  s  might  be  guilty  of 
the  offences  imputed  to  them,  the  Court 
refused  to  discharge  them  out  of  custody, 
and  committed  them  to  the  marshal,  m 
order  that  they  might  be  taken  before 
some  competent  authority,  to  be  examined 
touching  the  matters  contained  in  the 
returns,  and  to  be  further  dealt  with 
according  to  law.  These  cases,  therefore, 
clearly  established  the  duty  of  the  Court 
to  take  care  that  persons  already  indicted 
of  high  treason  should  not  bo  let  at  large, 
even  although  the  return  to  the  writ  of 
Habeas  Corpus  might  be  informal.  The 
most  dangerous  consequences  would  follow 
indeed  if  that  were  the  law.  The  prisoners 
in  this  case,  therefore,  if  they  persisted  in 
their  refusal  to  abide  by  the  gracious 
pardon  of  the  Crown,  must  be  detained  by 
the  Court,  in  order  that  they  mic;ht  be 
tried  for  the  high  offence  for  which  they 
stood  indicted. 

Hill,  in  reply  :  As  to  the  first  and  second 
objections.  It  was  perfectly  dompetent 
for  the  prisoners  to  refuse  their  assent,  or 
after  assent  to  revoke  it,  to  the  terms  on 


(a)  8  East,  157. 

(6)  1   B.  &  C.  258;  2  D.  &  R.  411. 
tee  also  Ex  parte  Scott,  9  B.  &  C.  446, 
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whicli  the  pardon  liad  been  granted,  if 
thej  thongnt  fit.  For,  at  common  law, 
the  Grown  could  not,  either  before  or  after 
conTiction,  Bubstitute  one  form  of  punish- 
ment for  another  in  invitwn^  The  doctrine 
afiserted  on  the  part  of  the  Crown  was 
indeed  limited  to  life  and  limb.  But 
where  was  the  authority  for  that  limita- 
tion? It  was  merely  invented  with  the 
original  doctrine  ;  for  in  no  decision  of  a 
Court,  no  dictum  of  a  judge,  nor  any 
assertion  of  any  text-writer,  good  or  bad, 
was  a  trace  of  either  the  doctrine  or  limi- 
tation to  be  found.  As  to  any  argument 
derivable  from  practice  and  usage,  in- 
stances of  submission  by  guilt  and  poverty 
were  not  to  be  urged  as  evidence  of  a 
course  of  law.  And  still  less  could  any 
authority  be  derived  from  the  common 
law  in  favour  of  the  royal  prerogative  to 
inflict  compulsory  transportation,  as  that 
was  a  mo(&  of  punishment  of  compara- 
tively modem  date.  The  pardons  referred 
to  by  the  counsel  for  the  Cfrown  were  cases 
whore  the  parties  had  voluntarily  acted  on 
the  condition.  The  statutes  referred  to, 
viz.,  20  Geo.  2.  c.  46,  and  the  Irish  Act 
38  Geo,  3.  c.  73,  were  conclusive  ctffainst 
the  position  contended  for  by  the  Grown, 
because  thev  showed  the  necessity  of  legis- 
lative interference  to  compel  the  execution, 
or  to  punish  the  infraction,  of  the  condi- 
tion. 

Thirdly.  The  provincial  statute  was  full 
of  difficulty  and  ambiguity.  The  pardon 
was  to  be  on  "  such  terms  and  conditions 
as  might  appear  pro(>er."  But  proper  to 
whomP  To  the  governor  and  executive 
council  P  Or  was  the  prisoner  to  be  a 
party?  as  would  seem  to  be  supposed, 
from  a  contract  being  relied  upon ;  and  by 
what  rule  or  test  was  the  propriety  to  be 
ascertained  ?  The  counsel  for  the  Grown 
chose  again  to  insert  a  limitation,  and  the 
terms  were  to  be  "  known  to  the  law." 
But  this  interpretation  could  not  meet  the 
case  of  the  man  sentenced  to  a  certain 
term,  "  after  his  arrival "  in  Yan  Diemen's 
Land ;  for  that  was  a  punishment  clearly 
not  ''known  to  the  law."  And  then  the 
interpretation  was  to  be  shifted,  and  the 
Act  could  include  such  a  case,  because,  as 
transportation  for  life  might  be  inflicted, 
any  inferior  punishment  might  be.  But 
the  objection  to  that  sentence  was  not 
that  it  was  for  too  long  or  too  short  a 
period,  but  for  an  uncertain  one,  making 
the  punishment  depend  not  on  the  moral 
guilt  of  the  criminal,  but  on  the  acts  and 
caprices  of  others,  or  on  the  accidents  of 
winds  and  waves.  The  Act,  too,  was 
repugnant  to  the  principles  of  English  law, 
for  at  one  stroke  it  levelled  all  those 
defences  by  which  the  jealousy  of  the 
Constitution  had  guarded  persons  under  a 
charge  of  treason.    The  policy  of  the  law 


of  England  was  to  restrain  the  dominion 
of  the  subject  over  his  own  person  within 
stricter  limits  than  over  his  property.  He 
could  not  bind  himself  to  abandon  his 
calling  in  life.  He  could  not  restrain  his 
right  of  marriage;  none  of  these  acts 
could  he  do  when  at  large  and  9Uh  juris. 
Yet  here,  with  a  charge  hanging  over  him 
in  prison,  and  it  mig^t  be,  shut  out  from 
all  communication  with  his  friends,  ho 
was  invited  to  surrender  himself  to  bondage 
and  labour  for  the  whole  of  his  life.  It 
was  therefore  strictly  a  penal  statute,  and 
as  such  to  be  construed  with  the  greatest 
severity  of  interpretation.  The  5  Geo.  4. 
c.  84.  s.  17,  was  mainly  relied  on  to  show 
that  transportation  might  come  within 
the  operation  of  the  provincial  Act.  But 
arguments  founded  on  supposed  legislative 
recognitions  were  extremely  dangerous. 
The  Act  recited  that  "laws  were  in  force," 
authorising  transportation  from  the  colo- 
nies. So  they  might  be,  without  having 
a  legitimate  operation,  because  they  might 
never  have  been  questioned.  But  if  there 
were  such  "  laws  in  force,"  where  were 
they  ?  It  was  the  duty  of  the  counsel  for 
the  Grown  to  show  them.  They  could 
only  be  laws  of  the  Imperial  Parliament, 
and  let  them  be  pointed  out.  Transporta- 
tion from  India  was  expressly  sanctioned 
by  the  39  &  40  Geo.  3.  c.  79.  ss.  13  and  14, 
and  that  statute  satisfied  the  recitaL  But 
if  the  recital  really  intended  to  state  that 
the  Colonial  Legislatures  had  the  power 
of  passing  Acts  sanctioning  not  banish- 
ment, but  transportation,  and  affecting  to 
deal  with  criminals  when  under  the  ope- 
ration of  another  province,  or  of  the 
parent  state,  it  was  a  clear  mis-statement 
of  the  law,  by  which  the  Court  was  not 
bound.  Eecitals  in  Acts  of  Parliament 
were  not  binding,  when  against  the  law 
or  fact.  Plowden  in  his  report  of  the  case 
of  the  Earl  of  Leicester  v.  Heydon  (a)  ex- 
pressly says : — 

**  And  further  they  said,  that  if  the  reference 
to  the  record  had  been  left  out,  and  the  Act  had 
absolutely  recited  that  the  plaintiff  was  attainted 
of  treason,  and  had  confirmed  it,  yet  the  plain- 
tiff might  say  that  he  never  was  attainted 
of  treason,  and  so  avoid  the  Act  entirely ;  for 
this  recital  cannot  be  taken  to  proceed  but  upon 
information,  and  the  Court  of  Parliament  mojf 
be  misinformed  as  wdl  as  other  Courts;  and 
when  they  have  recited  a  thing  which  is  nt>t  true, 
it  ccmnot  be  otherwise  tahen  but  that  they  were 
misinformed,  for  none  can  ima^e  that  they 
would  purposely  recite  a  false  thmg  to  be  true, 
for  it  is  a  Court  of  the  ^[reatest  honour  and 
justice,  of  which  none  can  imagine  a  dishonoor- 
able  tlung.  And  forasmuch  as  the  Legislature 
always  have  justice  and  truth  before  their  eyes, 
and  their  fidse  recitals  (if  there  are  any)  are 


(a)  Piowd.  898.    And  see  also  the  case  of 
the  Baron  de  Bode^  6,  Dowl.  P.C.  785.1 


1006] 


The  Catvxdian  Frisoners'  Oom,  1889. 


[1006 


made  apoQ  iUae  infoniiatioii>  thenoe  it  follows 
that  they  do  not  intend  anj  one  to  he  concluded 
by  such  reeitaly  groonded  upon  falsehood  :  for 
he  that  BAyn  to  the  oontrarj,  affirms  that  their 
intent  is  to  oppress  men  wrongfully,  which  is 
indecent  to  he  said  of  them ;  and  he  who  insists 
that  some  shall  be  concluded  by  such  falsehood, 
impugns  the  intent  of  the  makers  of  the  Act 
and  in  that  the  Act  itself,  for  the  Act  is  nothing 
else  but  the  intention  of  the  makers  of  it.'* 

Man^r  InstanceB  of  flagrant  Tiolationa  of 
fact  might  be  found  in  the  reoitak  of 
TariouB  Btatate8.(a)  The  most  striking 
instance,  perhaps,  was  the  well-known 
statate  31  Hen,  8.  o.  13.  which  abolished 
the  superior  monasteries.  That  veraoioos 
Act  recited  that — 

'*  whereas  divers  and  sundry  abbots,  priors, 
abbesMS,  prioresses,  and  other  ecclesiastical 
governors  and  ^vemesees  of  divers  monasteries, 
abbathies,  priones,  nonneries,  eoUeges,  hospitals, 
houses  of  friars,  and  other  religious  and  ecclesi- 
astical houses  and  places  within  this  our 
Sovereign  Lord  the  King's  realm  of*  England 
and  Wales,  qf  their  own  free  and  voUaUary 
minds,  good  wills  and  assents,  without  constraint, 
co-action  or  compulsion  of  any  manner  of 
-person^ 

had  granted  their  franchises  and  revenues, 
Ac,  to  the  King. 

The  Legislature  here,  if  it  intended  the 
position  contended  for  by  the  Grown,  was 
clearly  mistaken;  and  haying  only  re- 
cited, and  not  enacted  nor  declared,  was 
not  binding  on  the  Court.  As  this  was 
the  main  reliance  of  the  Grown,  coupled 
with  the  argument  founded  on  usage 
(which  had  been  already  disposed  of^,  it 
was  unnecessary  to  repeat  the  positions 
asserted  in  the  opening  of  the  argument 
as  to  tiie  utter  mability  of  any  Colonial 
Legislature  to  pass  laws  operating  extra 
terrUoriwn.  As  to  Lord  Durham's  Indem- 
nity Act,(&)  whatever  other  objections 
there  might  have  been  to  his  ordinance,  the 
ground  on  which  that  statute  passed  was 
clearly  the  want  of  power  in  tne  Legisla- 
ture of  Lower  Canada  to  enforce  its  acts 
beyond  its  territorial  jurisdiction.  This 
appeared  from  the  declarations  of  every 
member  of  both  Houses  who  took  part  in 
the  debate;  and  as  Parliament  were 
deciding  upon  the  law  as  it  stood,  and 
therefore  acting  judicially,  it  was  as  com- 
petent for  counsel  to  cite  the  opinions 
of  members  as  it  was  to  cite  the  reasons 
given  by  the  judges  in  support  of  their 
judgments. 

Fourthljr.  No  doubt  a  warrant  was  neces 
sary  to  evidence  and  justify  the  detention 
of  the  prisoners.    They  were  noi  in  asBeou- 


(a)  See  Barn 
the  Statutes,  8rd 
853, 370. 

(6)  1  &  2  Vict  c.  119. 


ton's    Observations  on  the 
,  4to.,  Lend.  1769,  pp.  382fi, 


Hon.  Nothing  like  a  sentence,  nothing 
analagous  to  it,  had  taken  place.  For 
the  doctrine  of  equivalents  was  not  yet 
adopted  into  our  penal  law.  The  position 
originally  assertea  must  be  repeated ;  that 
the  law  in  all  cases,  except  of  an  over- 
ruliujp;  necessity,  required  a  i  warrant  to 
justify  restraint.  The  case  put  of  a  com- 
mittal for  contempt  was  no  exception. 
There  the  record  made  in  Court  by  its 
ofSlcer  was  the  warrant.  And  even  in 
cases  of  execution,  the  exception  relied  on 
for  the  Grown,  a  warrant  was  necessary. 
The  judge's  minute  on  the  calendar,  which 
was  the  sheriff's  authority,  was  a  warrant. 
If  ever  any  proceedings  were  taken  after- 
wards in  relation  to  such  an  execution,  a 
legal  instrument  might  be  drawn,  up  to 
justify  it,  founded  on  the  minute,  as  with 
conyictionB  by  magistrates. (a) 

Fifthly.  The  cases  relied  on  wore  not 
sufficient  to  justify  the  position  of  the 
Crown.  Ba/me8*8  case(5)  was  in  the  main 
clearly  bad  law,  for  it  supported  an  ad- 
judication by  the  warden  in  his  own  cause. 
Besides,  it  grounded  itself  on  the  case 
of  the  City  of  London^  as  reported  in 
8  Bep.(c)  But  on  an  examination  of  the 
report  of  that  case  in  2  Brovmlowidj  it 
appeared  that  the  prisoner  was  discha/rged 
on  the  ground  that  the  return  was  not 
sufficiently  precise,  a  result  which  Lord 
OoJee  leaves  in  doubt.  The  return  there 
had  justified  the  detention  of  one  Wag- 
goner, because  he  had  been  committed  by 
the  mayor  and  aldermen  for  keeping  a 
shop  and  using  the  mystery  of  makmg 
candles.  But  as  it  did  not  aver  that  he 
had  used  the  trade  of  a  tallow-chandler  it 
was  held  insufficient,  as  such  a  user  of 
trade  could  not  be  inferred  from  the 
allegation  that  he  had  made  candles, 
which  mi^ht  have  been  for  Ms  own  private 
consumption.  And  this  was  the  case  on 
which  Barnes's  case  had  rested,  but  which 
was  clearly  misunderstood  by  the  Court. 
And  with  respect  to  E.  v.  8uddi8,(e)  which 
was  the  comer-stone  of  the  counsel  for  the 
Grown,  it  was  clearly  distinguishable  from 
the  present.  The  point  now  raised,  and  to 
establish  which  it  was  cited,  was  never 
suggested,  argued,  nor  decided  in  it.  The 
counsel  for  the  Crown,  indeed,  claimed  the 
benefit  of  that  omission  from  the  eminent 
character  of  the  advocate  for  the  prisoner, 
Ershine.  In  admiration  of  that  great 
man  all  would  unite, — but  he  must  pro- 
test against  the  dangerous  and  unwarrant- 

(a)  See  Beg,  v.  Bethel,  5  Mod.  22 ;  Chris- 
tian's Blackstone,  4,  404,' note;  2  Hale,  P.G. 
ch.  4 ;  Rex  v.  Antrobus,  2  A.  &  £.  788. 

(6)  2  KoU.  Rep.  157. 

(c)  P.  121. 

(<0  P.  284. 

(e)  1  Eftst,  806. 
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ablo  doctrine,  that  a  case  was  to  have  the 
effect  of  a  judgment  upon  a  point  never 
mentioned  in  it  because  some  great 
advocate  had  omitted  to  urge  it.  Such 
a  mode  of  making  the  law  would  place 
the  rights  and  liberties  of  Englishmen 
on  a  very  dangerous  foundation.  But 
Urahine^s  omission  could  easily  he  ac- 
counted for  without  supposing  any  inat- 
tention to  the  interests  of  his  client.  The 
point  which  it  was  supposed  he  had 
purposely  avoided  would  not,  if  taken, 
nave  placed  his  client  in  any  more  ad- 
vantageous position.  SuddU  was  a  soldier, 
and  therefore  even  if  he  had  been  illegally 
brought  from  Gibraltar  to  Portsmouth 
he  could  not  have  been  discharged,  but 
sent  back  again  to  Gibraltar  under  military 
rule,  as  a  felon.  The  only  use  of  the 
Habeas  Corpus  to  him  was  not,  as  here, 
to  effect  his  discharge,  but  to  (fuash  his 
conviction  of  felony.  Unless  the  jvdgment 
against  him  could  be  got  rid  of,  his  con- 
dition could  not  have  been  in  the  least 
degree  altered  for  the  better.  Ershi/ne 
therefore  addressed  himself  to  that 
practical  object ;  he  endeavoured  to  quash 
the  jud^nient  as  illegal.  If  he  had 
succeeded  in  that,  his  client  would  have 
been  freed  from  his  punishment  as  a 
felon  ;  but  if  he  failed  in  that,  what  was 
the  utility  of  takine  a  point,  of  which  the 
only  result  of  a  decision  in  his  favour 
would  have  been  to  send  Suddis  back  to 
Gibraltar,  instead  of  to  Botany  Bay  as  a 
felon.  If  the  judgment  against  him  was 
legal  it  was  immaterial  to  Svddis  whether 
he  was  at  Gibraltar  or  Botany  Bay.  The 
motive  and  object  of  Erskine  in  not 
urging  the  point  now  raised  was  therefore 
quite  intelligible;  and  the  case  of  B.  v. 
Suddis  had  not  the  slightest  application 
whatever  to  the  present. 

Lastly,  with  respect  to  the  new  objec* 
tion  raised  on  behalf  of  the  Crown,  that 
even  if  the  return  was  quashed  for  insuf- 
ficiency, the  prisoners  must  nevertheless 
be  detained;  the  answer  was  clear  and 
direct.  If  the  return  was  quashed,  it  was 
non-existent.  It  was  a  piece  of  pleading, 
and  a  pleading  was  nothing  unless  good 
a^  a  pleading.  It  was  not  good  byway 
of  evidence;  it  had  not  oven  the  force  of 
an  affidavit.  It  was  not  on  oath, — ^and 
the  supposed  facts  included  in  it  were 
many  of  them  clearly  not  within  the 
knowledge  of  the  party  making  the 
return.  The  cases  referred  to  were  all 
clearly  distinguishable,  upon  this  im- 
portant ground  common  to  them  all, 
viz.,  that  the  prisoners  there  had  nev&r 
been  tried.  All  the  proceedings  were 
preliminary.  There  had  been  no  investi- 
gation. Besides,  in  those  cases  where 
were  had  been  depositions,  thev  had  been 
returned  by  eertiwari  with  tne  Habeas 


Corpus,  and  the  Court  could  therefore 
judge  for  itself,  on  the  authentic  docu- 
ments, an  to  the  validity  of  the  detention, 
which  was  only  precedent  to  a  trial.  In 
JB.  V.  Marks  (a)  and  Ex  parte  Krans  (b)  this 
was  the  ciise.  The  Court  saw,  from  the 
depositions  and  proceedings  returned,  that 
that  there  was  a  corpus  ddicH  not  yet 
inquired  into,  and  therefore  very  properly 
put  the  prisoners  in  a  course  of  trtdl.  No 
proceedings  like  a  trial  had  ever  there 
taken  pla^e.  The  cases  had  never  been 
inquired  into.  In  B.  v.  Kimherlsyic)  the 
the  party  had  never  been  tried.  In 
B.  V.  Platt(d)  the  real  ground  on  which 
the  Court  proceeded  was  that  the  judges 
of  oyer  and  terminer  at  the  Old  Bailey 
had  no  power  to  try  the  party  for  trea- 
son abroad,  or  to  interfere.  They  bad 
no  jurisdiction  whatever  in  the  matter. 
Besides,  it  was  not  a  case  of  Habeas 
Corpus  at  all. 

All  tl^ose  cases  were  therefore  clearly 
distinguishable  from  the  present.  Hero 
the  case  of  the  parties  had  been  inquired 
into.  Here  the  Court  had  none  of  the 
documents  either  set  out  in  the  return 
or  brought  up  by  certiorari,  from  which 
they  could  themselves  see  anything 
which  might  justify  the  detention  of  the 
prisoners.  The  principle  of  law  was  this, 
that  the  Court  could  not  detain  persons 
on  insufficient  returns  unless  they  could 
also  see,  from  authentic  instruments 
duly  brought  up  before  them,  and  which 
it  was  incumbent  to  bring  up  if  thoy 
could  be  had,  that  there  was  a  corpus 
delicti  charged  against  the  persons  apply- 
ing for  the  Habeas  Corpus  not  yet 
inquired  into.  Unless  the  Court  oonld 
see  that  fact  from  the  proper  instruments, 
they  could  not  act  on  the  return,  if  in- 
formal, even  although  they  could  see 
from  the  return  that  tne  person  was  pro- 
bably rightly  detained.  In  Na^fi^s(e) 
case  Lord  Tenterden  said  that  the  circum- 
stances stated  in  the  return  seemed  quite 
sufficient  to  warrant  the  commitments 
and  yet,  as  the  allegations  were  not 
sufficient  in  law  to  make  the  return   a 

S roper  legal  instrument,  the  prisoner  was 
ischarg^.    So  in  DeybeVs  caso,(/)  and 
Souden's  cvse.io)     Here  the  return   was 
clearly  bad,  and  the  prisoners  must  there- 
fore be  discharged. 
January  21,  1839.— Lord  Denman,  C.  J., 


(a)  3  East,  157. 

(6)  1  B.  &  C.  258  ;  S.C.  2  D.  &  R.  411. 
(e)  2  Stra.  848 ;  S.C.  Fits.  Ill ;  1  Bamardis- 
ton,  K.B.  225. 

(<2)  1  Leach,  C.C.  157. 
(O  4  B.  £c  Aid.  295. 
(/)  Ibid.  245.   ' 
(jg)  Ibid.  294, 
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delivored  the  judgment  of  the  Court  as 
follows : — 

We  are  now  to  pronounce  our  judg- 
ment on  the  validity  of  a  return  to  a  writ 
of  Habeas  Corpus  for  bringing  up  the 
body  oiJRMfiddll  TFtseon,(a)  being  in  the  cus- 
tody of  keeper  of  Her  Majes^'s  gaol  at 
Liverpool. 

The  writ  was  issued  by  Littledale,  J., 
returnable  forthwith  before  himself  at  his 
chambers  in  Serjeant's  Inn,  but  the  term 
was  so  near  at  hand  that  it  was  thought 
expedient  to  hear  the  argument  in  the 
full  Court. 

liVery  point  that  could  arise  upon  the 
facts  tnat  appear  has  been  amply  dis- 
cussed ;  and  as  some  doubt  was  ex- 
pressed on  the  right  of  my  learned 
orother  to  issue  this  writ,  we  desire  to 
state  our  deliberate  opinion,  that  he  has 
done  no  more  than  the  law  justifies  and 
requires.  We  deserve  herein  neither  the 
praise  nor  the  censure  that  may  belong  to 
innovation  ;  we  are  merely  abiding  by  an 
established  practice.  Lord  Coke,(b)  in- 
deed, and  Lord  H(ile,{c)  and  Lord  Chief 
Baron  Comyn,{d)  as  text- writers  upon  this 
subject,  appear  to  confine  to  Chancery, 
which  is  at  all  times  open,  the  oMcma 
justiiicB,  the  power  of  issuing  a  Habeas 
Corpus  in  time  of  vacation.  But  Tre- 
ma%ne*8  Pleas  of  the  Crown  contain  four 
precedents  of  writs  in  the  exact  form  of 
that  now  before  us,  earlier  than  31  Car,  2. 
c.  2.,  one  as  early  as  the  4drd  Elizaheth.(e) 
WUmot,  J.,  in  his  answer  to  the  House  of 
Lords, (/)  refers  to  others  anterior  to  the 
Habeas  Corpus  Act,  and  observes,  that 
the  great  men  who  framed  it  would  never 
have  left  so  obvious  a  defect  without 
remedy.  In  1758  he  and  the  judges,  con- 
sulted by  the  House  of  Lords,  affirmed 
this  power,  and  the  reforming  Bill  which 
had  oeen  introduced  would  scarcely  have 
been  suffered  to  fall,  had  it  not  been  in 
that  respect  deemed  unnecessary.  In 
1765,  then,  Blaclcatone^e  statement(^)  is  a 
valuable  testimony  of  the  general  opinion 
at  that  time ;  and  the  practice  from  that 
period  has  been  uniform.  It  is  also  true, 
that  in  deciding  Crowley's  case,(^)  Lord 
Eldon  doubted  the  power  of  a  judge  in 
vacation  to  issue  a  Habeas  Corpus,  saying, 
there  is  much  good  principle  for  it,  but 
very  little  practice.  That  doubt  assisted 
his  argument  in  favour  of  overruling  the 

(a)  See  above,  pp.  966,  982. 
(6)  2  Inst.  53;  4  Inst.  81. 
(c)  2  Hale  P.C.  147. 
Id)  Com.  Dig.  Tit.  Habeas  Corpus  CA). 
(c)  Reg,  V.  Gardner,  Trem.  PI.  Cr.  354.    See 
also  ibid.  366,  387,  405. 

(/)  Wilmot,  Notes  of  Opinion.^,  pp.  94,  102. 
Ig)  ZlSl  Gomm.  131. 
QC)  2Siranst.  K 


solemn  decision  of  Lord  Nottingham  in 
JenhesU  ca8e(a);  but  the  passages  in  his  judg- 
ment which  occur  at  page  65  end  pagr^  68, 
distinctly  prove  that  ho  formed  his  opinion 
partly  on  toe  inconvenience  and  oppression 
which  might  have  accrued  to  the  subject, 
if  deprived  of  the  means  of  obtaining  a 
release  from  imprisonment  in  time  of 
vacation  by  a  writ  sued  out  in  the  Court 
of  Chancery.  Now  the  same  ill  conse- 
quences would  follow  in  criminal  cases, 
notwithstanding  the  power  of  issuing  these 
writs  in  vacation  by  Chancery,  unless  the 
Judges  of  the  Court  of  King's  Bench  have 
power  to  decide  immediately  on  the  right 
to  restrain  a  subject  of  his  personal  free- 
dom. In  favour  of  this  practice  we  have 
the  anthority  of  Lord  Nottingham  himself, 
who,  in  his  judgment,  preserved  by  Mr. 
Swanston,  mentions  that  precedents  of 
such  writs  being  issued  by  Kdyng,  C.  J., 
were  brought  before  him.  He  says,  in- 
deed, that  Eainsfordt  C.J.,  had  refused  a 
Habeas  Corpus  to  JenJces,  but  not  because 
he  doubted  nis  power  to  do  so.  It  is  far 
more  likely  he  did  not  choose  to  enter 
into  a  controversv  with  the  Privy  Council, 
by  whom  Jenkes  had  been  committed.  In 
fact,  therefore,  there  is  no  decision  against 
this  doctrine,  and  in  its  favour  great  au- 
thority, principle,  necessity,  and  very  early 
precedents,  continued  to  the  present  hour. 

We  proceed,  then,  to  examine  this  re- 
turn, which  in  substance  is,  that  after  tho 
insurrection  in  Upper  Canada  was  sup- 
pressed last  year,  the  Legislature  autho- 
rised a  pardon  to  be  granted  by  the 
Governor  to  such  persons  charged  with 
high  treason  as  should,  before  arraign- 
ment, confess  their  guilt  and  petition  for 
a  pardon,  on  such  conditions  as  should 
seem  fit ;  that  WioDon  was  so  charged  and  so 
pardoned,  on  condition  of  being  transported 
to  Van  Diemen's  Land  for  his  life(^) ; 
that  for  want  of  the  means  to  convey  him 
thither  directly,  he  was  first  taken  to 
Quebec,  in  Lower  Canada,  then  embarked 
to  England,  and  there  kept  in  safe  cus- 
tody, in  Liverpool  gaol,  being  a  secure  and 
convenient  place  for  the  purpose  of  detain- 
ing him,  while  necessary  preparations 
were  made  for  transporting  him,  in  fulfil- 
ment  of  the  condition  of  his  pardon. 
Some  general  observations  are  material  to 
be  made.  The  return  must  necessarily  be 
received  as  true  in  all  the  particulars  that 
appear  upon  it  in  the  present  stage,  in 
which  its  sufficiency  alone  is  examined. 

We  are  sitting  as  on  a  demurrer,  or  a 
writ  of  error  on  the  judgment  of  another 
court. 


(a)  6St.  Tr.  1189. 

(6)  This  was  the  condition  in  Watson's  case. 
As  to  the  condition  in  Wixon's  case  see  above, 
p.  982n. 
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We  mast  also  bear  in  mind,  that  the 
matter  for  our  consideration  is  not  the 
code  by  which  the  law  of  this  country 
may  require  its  ministers  to  proceed  in 
certain  cases,  but  whether,  under  the  cir- 
cumstances of  this  prisoner,  he  can  justly 
complain  that  he  is  iigared,  and  has  a 
right  to  be  set  free.  Obyiously  there  is  a 
broad  distinction  between  the  duties  which 
a  state  may  enjoin  on  persons  in  authority 
for  purposes  of  its  own,  and  the  powers  of 
which  it  may  permit  the  ezercise  for  any 
lawful  purpose.  • 

The  difficult  questions  that  may  arise 
touching  the  enforcement  in  England 
of  foreign  laws,  are  excluded  from  this 
case  entirely,  for  Upper  Canada  is  neither 
a  foreign  state,  nor  a  colony  with  any 
peculiar  customs.  Here  are  no  nuila  pro- 
hihita  by  virtue  of  arbitrary  enactments  ; 
the  relation  of  master  and  slave  is  not 
recognised  as  legal ;  but  Acts  of  Parlia- 
ment have  declared  that  the  law  of  Eng- 
land and  none  other  shall  there  prevail. 
The  consec[uence  is,  that  we  can  take 
judicial  notice  of  their  legal  proceedings, 
can  understand  the  language  they  employ, 
and  must,  according  to  all  former  practice, 
make  every  reasonable  intendment  in  sup- 
port of  their  validity. 

The  Legislative*  Act  under  which  the 
pardon  was  granted,  was,  however,  said 
to  be  absolutely  void  for  two.  inherent 
vices. 

First,  that  by  the  law  of  England  no 
man  can  contract  for  his  own  imprison- 
ment. This  dictum  of  Hcbart,  C.J.,(a) 
founded  on  older  authorities,  and  on  prin- 
ciple, was  cited  by  Harqrave  in  his  cele- 
brated argument  in  tne  case  of  James 
SommerseU.Q))  It  made  out  his  point, 
that  even  if  the  negro  had  sold  his  free- 
dom, our  law  would  hold  the  bargain 
void ;  but  it  really  has  no  application  to 
the  case  of  a  man  charged  with  a  crime, 
but  permitted  by  the  law  to  confess  it 
before  arraignment,  and  so  enabled  to 
obtain  a  pM^on  by  which  his  life  is 
spared,  but  he  binds  himself  to  undergo  a 
less  severe  punishment. 

The  second  objection  was  to  the  enact- 
ment that  persons  may  be  pardoned  "  on 
such  conditions  as  may  seem  fit ;"  as  if  it 
introduced  a  power  of  punishing  in  a 
manner  unheard  of  in  our  procedure,  and 
would  legalise  oven  tortore  and  mutila- 
tion. But  we  are  of  opinion  that  these 
barbarous  practices  are  impUedljr  excluded 
from  the  enactment,  unless  it  should 
actually  express  them.  There  is  no  doubt 
that  transportation  was  intended,  for  that 


(tt)  In  Foster  v.  Jackson,  Hob.  61,  citing 
Ctarl^s  oafte,  5  Bep.  64a ;  S.C.  Moorei  411. 
(5)  20  St.  Tr.  50. 


mode  of  punishment  is  mentioned  in  the 
second  section  of  the  same  Act.  It  appears 
from  former  Acts  passed  in  Canaaa  to 
have  been  in  force  there;  and  the  5 
I  €ho.  4.  c.  84.  s.  17,  proves  the  frequency  of 
transporting  to  the  penal  settlements  for 
ofifbnces  committed  in  certain  cdonies 
belon^ng  to  Her  Majesty:  while  it  is 
notorious  that  the  substitution  of  that 
punishment  for  the  loss  of  life  has  been 
constantly,  during  a  long  course  of  years, 
an  acknowledjged  practice  in  this  country. 

Another  objection  drawn  from  a  different 
provision  of  the  Act,  that  the  paziion  was 
made  equivalent  to  an  attainder  in  respect 
to  property,  and  therefore  could  not  affect 
the  person,  was  not  much  pressed ;  as  this 
proceeding  is  in  no  degree  connected  with 
the  principles' of  atcaiuder. 

Oojeciions  were  raised  to  the  condition 
of  the  pardon  both  in  respect  to  the  time 
and  the  place  of  transportation.  The  time 
is  14  years,  to  be  reckoned  "from  the 
arrival  of  the  party"  in  Van  Diemen's 
Land;  thus  depending  on  accident^  or 
haps  postponed  oy  wiltul  delay,  and  void 
for  the  uncertaini7.  The  answer  given  at 
the  bar  appears  to  us  satisfactory  ;  that  as 
the  transportation  may  be  for  time  of  life, 
it  majr*  d  fortiori,  be  for  any  shorter 
period. 

It  was  then  said  that  the  power  to  receive 
the  convict  at  Yan  Diemen's  Land,  the 
place  of  his  destination,  ought  to  appear 
in  the  letters  patent  granting  the  pardon. 
We  do  not  think  it  necessary.  Her  Ma- 
jesty has  power  by  law  to  make  that 
settlement  a  receptacle  for  persons  trans- 
ported under  sentence,  or  after  a  com- 
mutation of  their  punishment,  and  we 
can  have  no  difficulty  in  presummg  that 
all  due  preparations  and  provisions  for 
that  purpose  have  been  made. 

The  return  was  challenged  for  the 
want  of  every  one  of  the  numerous  docu- 
ments, whence  the  right  to  imprison  was 
inferred.  The  indictaient  for  treason,  it 
was  contended,  ought  to  have  been  recited, 
if  not  set  forth  in  terms  ;  the  petition,  the 
confession,  the  pardon,  the  assent  (though 
that  indeed  is  not  required  bv  the  Aot). 
We  were  told  that  it  was  our  duty  to  in- 
spect these  papers,  and  not  receivo  a 
merely  geneial  description  from  the  party 
imprisoning;  that  we  might  judge  for 
ourselves  whether  the  description  was 
correct,  and  whether  they  really  conferred 
the  authority  ascribed  to  them. 

To  this  manifold  objection,  one  answer 
must  serve.  The  fact  is  stated  to  the 
Court  upon  the  return,  and  we  are  bound 
to  receive  it  as  true.  The  party  who 
makes  the  return  has  probably  never  seen 
the  documents ;  but  at  his  peril  plaoes  his 
confidence  in  the  captain  who  brought  the 
prisoners  from  Canada,  or  in  some  other 
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person  ;  but  ho  is  bonnd  by  the  assertion 
which  he  makes  on  their  credit ;  and  their 
truth  may  be  questioned  in  any  ulterior 
proceeding  which  it  may  be  competent  to 
theparty  to  adopt. 

The  last  head  of  objection  is,  that  the 
authority  to  transmit  the  prisoner  to  the 
various  custodies  in  which  he  has  suc- 
cessively been  placed,  does  not  properly 
appear.  The  treason  was  committea 
in  Upper  Canada,  and  there  confession 
was  made,  and  the  conditional  pardon 
granted. 

How,  then,  it  is  asked,  could  the  go- 
vernor of  Lower  Canada  be  justified  in 
reoeivinff  him,  and  transmitting  him  to 
Englana  P  and  how  can  the  gaoler  of 
Liverpool  restrain  his  person  in  this 
country,  the  mure  especially  as  Sir  John 
CoJhome's  (a)  letters  patent  are  directed  in 
terms  to  "  such  persons  in  England  as  may 
be  lawfully  authorised  to  receive  him,** 
and  no  warrant  is  even  pretended  to  have 
been  directed  to  the  gaoler  of  Liverpool, 
nor  does  he  even  allege  himself  to  he  a 
person  answering  that  designation  P 

We  answer,  that  as  soon  as  the  con- 
ditional pardon  had  been  granted  on  the 
prisoner  s  petition,  the  Crown  had  a  right 
to  enforce  the  condition,  and  to  take  all 
necessary  steps  for  that  purpose.  The 
cironmstanoes  confer  the  autnority,  and 
no  warrant  could  enlaree  it. 

Sir  John  Colbome,  whose  letters  patent 
are  addressed  to  persons  having  authority 
to  receive,  had  in  himself  no  more  autho- 
rity to  receive  than  the  person  who  now 
detains  the  prisoner.  As  it  is  physically 
impossible  to  embark  at  once  for  Van 
Diemen's  Land  from  Upper  Canada,  in 
every  intermediate  territory  where  the 
prisoner  was  confined   in  the   necessary 

gerformance  of  the  condition  to  which  he 
ad  lawfully  bound  himself,  he  was  lawfully 
confined.  And  the  5  Oeo.  4.  c.  84,  in  the 
section  before  quoted,  (&)  shows  that  trans- 
ports from  the  colonies  on  commuted  sen- 
tences had  been  habitually  received  in 
England  in  their  passage  to  the  penal 
setuements.  The  result  is,  that  the  per- 
son making  this  return  is  justified  in 
rendering  his  assistance  to  the  captain  of 
the  vessel  which  has  brought  the  prisoner 
from  Lower  Canada,  in  detaining  him, 
and  to  such  other  person  as  may  be  em- 
ployed to  carry  him  to  Van  Diemen's 
Land,  and  that  the  prisoner  must  be  re- 
manded to  his  custody. 

We  have  selected  the  case  'open  to  the 
most  numerous  objections  for  our  first 
judgment.  Eight  others,  vis.,  John  O. 
Park&r,  Firda/y  Malcolm,  Bohert  Walker, 


(a)  Lieatenant-GtoTemor  of  Lower  Canada. 
(6)  Sect.  17. 


PcmI  Bedford,  Leonard  Watson^  Jamee 
Brown,  Ira  Anderson,  and  WilUann  Alvee, 
must  be  disposed  of  in  the  same  manner 
for  substantially  the  same  reasons.  Three, 
viz.,  John  Grant,  L.  W,  Miller,  and  W. 
Reynolds,  have  not  been  pardoned  under 
the  legislative  Act,  but  according  to  the 
ordinary  practice,  as  stated  in  the  return, 
after  being  duly  convicted  at  a  court  of 
session  and  oyer  and  terminer  at  Niagara^ 
in  Upper  Canada— one  of  them  of  treason, 
the  other  two  of  felony.  We  have  care- 
fully considered  whether  these  allegations 
are  sufficient,  and  on  the  principles  already 
stated  we  think  they  are.  On  this  point 
we  rely  on  the  principle  laid  down  in 
Barnes  8  oase,{a)  tnat  returns  to  the  writ 
of  Habeas  Corpus  do  not  require  minute 
correctness,  if  the  substance  of  the  facts 
is  stated;  and  on  the  precedent  acted 
upon  in  B.  v,  8uddis,(b)  where  similar  alle- 
gations, but  still  looser,  were  sanctioned 
and  held  good.  These,  then,  must  also  be 
remanded. 
Prisoners  remanded. 


HiU  then  moved,  first,  that  Batchel- 
dor  might  be  directed  to  verify  his  re- 
turn by  affidavit,  or  that,  in  default  of 
his  doing  so,  the  prisoners  might  be  dis- 
charged(6) ;  secondly,  for  an  attachment 
against  Batcheldor,  on  the  ground  that 
the  return  placed  on  the  files  of  the  Court 
was  false,  and  false  to  his  knowledge.  (eO 

He  moved,  on  an  affidavit  of  WdUert 
clerk  to  Ashurst  and  Gainsford,  the  so- 
licitors of  the  prisoners,  by  which  it 
appeared  that  the  governor  of  Liverpool 
gaol  had  given  them  a  copy  of  the  warrant, 
which  was  referred  to  m  the  return  as 
justifying  and  commanding  the  detention 
of  Leonard  Watson;  whereas  it  appeared 
on  an  examination  of  the  warrant  that  the 
name  of  Watson  was  omitted  in  the  man- 
datory part.(6)  Baicheldor  must  have 
known  of  this  omission,  and  yet  he  affected 
to  inform  the  Court  that  Watson  was  held 
in  restraint  by  virtue  of  this  warrant. 
He  contended  that  indeed  the  principle 


(a)  2  Boll.  Kep.  157.     See  also  Hutchins  v. 
Player,  Sir  O.  Bridgman's  Judgments,  287. 
(6)  1  East,  806. 

(c)  See  9  A.  &  £.  on  p.  787,  and  Lord 
Denman's  judgment  below. 

(ji)  «  See  H,  v.  Colvin,  8  Mod.  226 ;  if.  v. 
Wright,  2  Stra.  915  ;  and  2?.  v.  Earl  Ferrers, 
1  Bun.  631,  for  cases  of  attachment  against 
gaolers  for  not  returning  the  writ."— (Note  in 
Fry's  Report,  p.  88.) 

(d)  The  warrant  (t.«.,  the  letters  patent  of 
Sir  John  Colbome)  is  set  oat  in  9  A.  &  E.  on 
pp.  792,  798.  Batcheldor's  return  appears  in 
Papers  of  Solicitor  of  Treasury,  2160. 
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of  the  writ  of  Habeas  Corpus  required  the 
gaoler  to  verify  the  return,  in  the  first 
instance,  by  affidavit.  The  Crown,  by  its 
judges,  was  entitled  to  know  the  cause 
for  which  any  one  of  its  subjects  was  held 
in  restraint ;  but  how  could  they  proceed 
on  information,  which  ought  alone  to 
satisfy  them  on  such  a  matter,  when  they 
found  Mr.  Batcheldor  asserting  circum- 
stances of  which  he  could  not  possibly 
know  anything  specific  P  The  notion  that 
a  return  to  a  Habeas  Corpus  was  conclu- 
sive as  an  answer  to  the  writ,  if  ^ood  on 
the  face  of  it,  was  of  modem  origin,  as 
might  be  seen  in  a  very  important  case  of 
considerable  antiquity,  viz.,  Andrew  de 
Vine's  ca8e,(a)  where  the  return  was  replied 
to,  and  the  whole  matter  convened,  as  on 
pleading.  This  was  one  of  the  earliest 
cases  to  be  found  on  a  writ  of  Habeas 
Corpus,  and  Fortescue,  C.  J.,  was  one  of  the 
judges  who  took  part  in  it.  There  was 
then  no  idea  in  the  courts  that  the  allega- 
tions of  a  return  are  not  traversable.  A 
return  was  a  piece  of  pleading,  and  no- 
thing more.  It  was,  therefore,  open  to 
traverse  like  any  plea.  But  if  it  might  be 
traversed  by  written  pleading,  i  fortiori, 
when  the  purposes  of  justice  required  it  in 
interlocutory  proceedings,  it  mieht  be 
also  controverted  by  affidavits.  In  Sir 
William  Ghancey's  case,(&)  the  part^  had 
been  imprisoned  by  the  High  Commission 
Court  established  by  the  1  Eliz.  c.  1. ;  and 
upon  his  being  brought  up  by  Habeas 
Corpus,  it  was  held  that  the  return  was 
not  sufficient,  as  it  did  not  mention  that 
four,  at  least,  of  the  commissioners'  were 
present,  which  is  required  by  their  com- 
mission, although  not  by  the  statute ;  and 
into  which,  though  not  set  forth  in  the 
return,  the  Court  looked.  In  Hutchins  v. 
Flay&r,{c)  where  De  Vitie's  case  was  men- 
tioned, Player  was  in  the  custody  of  the 
corporation  of  London,  in  respect  of  some 
action  then  pending  in  the  city  courts. 
He  claimed  privilege  as  being  a  suitor  in 
the  Common  Pleas,  and  sued  out  a  writ 
of  Habeas  Corpus  in  that  court ;  for  at 
that  period((2)  a  notion  pievailed  that  the 
Courts  of  Common  Pleas  and  Exchequer 
had  not  a  general  co-ordinate  jurisdiction 
on  this  subject  with  the  King's  Bench,  but 
that  it  was  necessary  to  ground  their 
power  on  the  privileges  of  the  suitor.  In 
that  case  Sir  Orlando  Bridgman  examined 


(a)  "  It  happened  84  Hen.  6.,  and  is  particu- 
larly mentioned  by  Sir  Orlando  Bridgman.  See 
his  JadgmenU,  p.  288,  in  the  case  of  Hutchins 
V.  P/ayer."— (Note  in  Fry's  Report,  p.  84.) 

(A)  12  Rep.  82. 

(c)  Sir  O.  Bridgman's  Judgments,  p.  274. 

((0  See  BushdVs  case,  T.  Jones,  18 ;  Vang- 
han,  135;  Joneses  case,  2  Mod.  198;  Wood's 
case,  2  W.  Bl.  746 ;  2  Wila  172. 


the  return,  very  much  as  had  been  done 
in  Vine's  case,  on  which  he  grounded  him- 
self. The  facts  allegccl  were  found  to  be 
true,  and  the  party  was  remanded.  In  8t. 
John's  case,  (a)  a  man  named  Cfardener, 
obtained  judgment  in  the  King's  Bench 
against  8t.  John,  a  justice  of  peace, 
and  having  a  capias  against  him,  got  a 
warrant,  directed  to  a  special  bailiff,  who, 
fearing  resistance,  came  near  to  the -resi- 
dence of  8t,  John,  armed  with  a  short 
gim.  8t,  John  arrested  the  servant,  find- 
ing him  armed,  and  he  was  committed  by 
the  nearest  magistrate  until  he  paid  101. 
A  writ  of  Habeas  Corpus  was  then  sued 
out,  and  the  facts  were  stated  in  the  re- 
turn. But  it  was  pleaded  in  avoidance  that 
the  bailiff,  being  an  officer,  had  a  right  to 
carr^  arms,  and  that  he  was  therefore  not 
within  the  statute  33  Hen,  8.  c.  6,  which 
prohibits  *'  the  carrying  of  any  hand  gun." 
This  plea  was  allowed,  and  the  officer  dis- 
charged ;  but  if  the  truth  of  that  plea  had 
been  denied,  it  must  have  been  traversable, 
for  it  would  be  absurd  to  say  that  any 
person  might  plead  what  he  pleased  in 
confession  and  avoidance,  and  that  such 
plea  must  be  taken  as  conclusive.  In 
8wa[low*s(b)  case,  he  had  refused  to  take 
the  sacrament,  so  as  to  qualify  him  for 
the  office  of  alderman,  to  which  he  had 
been  elected,  on  which  the  court  of  alder- 
men committed  him.  It  was  allowed  by 
this  Court  that  they  had  such  a  right ;  but 
on  a  plea  that  he,  as  Master  of  the  Mint, 
was  exempt,  he  was  discharged.  In  the 
year  1758,  the  remarkable  cases  occurred, 
which  excited  great  attention  at  the  time, 
of  men  who  were  impressed  in  the  Savoy, 
under  the  18  Oeo.  2.  c.  10.  If  the  doctrine 
had  then  prevailed,  which  was  now  as- 
serted on  the  part  of  the  Crown,  that  the 
return  was  conclusive,  and  that  the  only 
remedy  open  to  the  party  imprisoned  was 
by  an  action  for  a  false  return  or  false 
imprisonment,  these  men  must  have  been 
sent  across  the  ocean,  with  this  solemn 
mockery  of  a  remedy,  which  could  never 
be  exercised  except  when  it  was  not  wanted. 
A  long  account  of  the  proceedings  in  these 
cases  was  to  be  found  in  *'  Dod$m*s  Life  of 
Mr.  Justice  Foster,*'(c)  extracted  in  tho 
addenda  to  SommerseWs  case,  in  tho 
20th  vol.(d)  of  the  State  Trials.  Foster, 
J.,  was  decidedlv  of  opinion  that  the  re- 
turns ought  to  be  liable  to  contradiction 
by  affidavit,  and  expressed  himself  very 
forcibly  on  the  delusive  character  of  tho 
remedy,   then,  as    now,  proposed   to  bo 


(a)  5  Hep.  71 ;  S.C,  reported  as  R.  t.  Gar- 
diner,  Cra.  Eliz.  821,  and  sec  the  record  in  iSre- 
maine's  PI.  Cr.  334. 

(6)  I  Sid.  287  ;  S.C.  2  Keb.  SO,  54,  63,  82. 

(c)  Dodson's  Life  of  Foster,  p.  53. 

(d)  P.  1874. 
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aflPorded  to  the  unhappy  men  illegally  im- 
pressed.   He  said  (a) : — 

"He  (a  man  pressed  into  the  senrice)  is 
taken  from  the  Exchange,  or  from  behind  his 
counter,  no  matter  whence,  and  thence  to 
the  Savoy,  or  aboard  a  tender;  and  if  his 
friends  happen  to  have  time  enough  to  pro- 
cure a  Habeas  Corpus,  a  sufficient  return  to  the 
writ  is  immediately  made  (there  are  precedents 
enough  in  the  Crown  Office,  and  they  are  soon 
copied),  and  the  man  is  sent  away,  in  due  form 
of  law,  to  take  his  chance,  for  some  years  per- 
haps, amidst  the  perils  of  the  sea  and  the  dis- 
asters of  war.  But  it  is  said  that  he  is  not 
without  a  remedy.  W fiat  remedy?  An  action 
against  a  man  perh'tps  not  worth  a  groat. .  But 
how  responsible  soever  the  officer  may  be,  what 
satisfaction  in  damages  is  equal  to  the  injury  f 
Or,  if  that  were  possible  to  be  had,  what  becomes 
of  the  action,  if  the  plaintiff  should  be  hnocked  on 
the  head  in  the  service?  Why  truly  moritur 
cum  person^.  In  short,  he  hath,  in  this  view 
of  the  case,  no  remedy,  unless  you  give  him  what 
I  call  the  specific  remedy,  a  right  to  controvert 
the  truth  of  the  return  before  it  is  too  lateJ* 

In  the  case  of  B.  v.  White(b)  this  course 
was  pursued.  An  affidavit  bad  been  mado 
against  Major  White,  for  improperly  im- 
pressing one  Reynolds, 

*'  Affidavits  were  read  on  both  sides,  and  the 
Court  said  that  although  it  is  not  usual  to  enter 
into  the  truth  of  the  facts  set  forth  in  the  return 
to  a  Habeas  Corpus,  yet  in  this  case,  us  the 
party  suing  the  writ  hath  no  other  remedy,  it 
may  be  done  ;  and  that  if  lleynolds  is  not  within 
the  description  of  the  Act,  the  whole  proceeding 
is  a  mere  nullitj',  coram  non  judice^" 

In  consequence  of  the  public  attention 
being  strongly  directed  to  these  cases,  a 
Bill  to  amend  the  Habeas  Corpus  Act  was 
introduced  into  Parliament,  on  the  arrival 
of  which  in  the  Lords  they  desired  the 
opinions  of  the  judges.  Amongst  the  ten 
questions  propounded  to  them  in  relation 
to  the  existing  law  of  Habeas  Corpus,  the 
last  was  the  following  (c)  :— 

"  Whether  in  all  cases  whatsoever,  the  judges 
are  so  bound  by  the  facts  set  forth  in  the  return 
to  the  writ  of  Habeas  Corpus,  that  they  cannot 
discharge  the  person  brought  up  before  them, 
although  it  should  appear  most  manifestly  to  the 
judges,  by  the  clearest  and  most  undoubted 
proof,  that  such  return  is  false  in  fact,  and  that 
the  person  so  brought  up  is  restrained  of  his 
liberty  by  the-  most  unwarrantable  means,  and 
in  direct  violation  of  law  and  justice?*' 

On  this  question  seven  of  the  judges 
out  of  ten  considered  that  they  were  not 
bound  by  the  return,  and  that  the  allega- 


(a)  Dodson's  Life  of  Foster,  61. 

(6)  20  St.  Tr.  1377,  note  ,•  Bodson's  Life  of 
Foster,  53,  note. 

(c)  Wilmot's  Notes  of  Opinions,  80  ;  15 
Pari.  Hist.  902. 


tions  there  might  be  investigated.  WU^ 
mot,  J.,  who  thought  the  return  con- 
closiTe,  and  whose  elaborate  opinion  is 
extant  in  his  notes, (a)  was  not  acquainted 
with  the  cases  of  De  Vine  and  Hutchins  v. 
Flayer,  only  recently (6)  laid  before  the 
profession  by  the  publication  of  Sir  Orlando 
Bridgman*8  Jud^ents.  Probably  if  the 
three  dissentient  judges  had  known  of 
these  cases,  their  views  would  have  been 
different.  At  any  rate  the  majority  of  the 
judges  thought  the  court  not  bound  bv 
the  retum.(c)  And  it  roust  be  presumed, 
from  the  House  pf  Lords  throwing  out  the 
Bill  (d)  then  brought  in,  that  they  were  sa- 
tisfied its  provisions  were  unnecessary,  as 
the  law  already  allowed,  according  to  the 
opinion  of  the  judges,  the  parties  to  con- 
trovert the  return .  Some  years  afterwards, 
in  the  18  Oeo.  3,  in  Ooldswain'B  caBe,(e)  a 
bargeman  had  been  impressed  as  he  left 
the  King's  docks.  This  was  said  by  the 
judges  to  be-  a  fla^ant  and  oppressive 
case ;  and  on  their  intimating  that  to  the 
counsel  of  the  Admiralty  it  was  aban- 
doned. But  that  great*  judge,  Oauld,  J., 
was  of  opinion  that  neither  the  Court  nor 
the  party  was  bound  by  the  return  to  the 
n^it  of  Habeas  Corpus,  but  that,  in  plead- 
ing any  special  matter  necessary  to  be 
inouired  into,  it  should  be  investigated 
ana  examined  accordingly.  Hargrave,  in 
a  note  to  his  report  of  hia  argument  in 
the  case  of  Somtnersett.if)  has  quoted  a 
passage  to  be  found  in  his  Jurisconsult 
Exercitations,(<7)  to  this  effect: — 

**  In  the  Habeas  Corpus,  the  truth  of  the  return 
cannot  be  contested  by  pleading  against  the  truth 
of  it,  and  consequently  on  a  Habeas  Corpus,  the 
question  of  liberty  cannot  go  to  a  jury  for  trial, 
— though  indeed  the  party  making  a  false  return 
is  liable  to  an  action  for  damages,  and  punish" 
able  by  the  Court  Jor  a  contempt;  and  the 
Court  will  hear  affidavits  against  the  truth  of 
the  return,  and  if  not  satisfied  with  it,  restore 
the  party  to  his  liberty." 

In  this  doctrine,  as  far  as  regards 
the  pleading,  Hargrave  had  followed  the 
common  opinion,  ignorant  of  the  older 
and  better  precedents  now  referred  to — 
but  even  he  said  the  return  might  be 
controverted  by  affidavits,  and  the  gaoler 

Eunished  for  contempt.  It  was  incum- 
ent,  according  to  the  principle  of  the  writ 
of  Habeas  Corpus,  that  the  gaoler  should 
verify  his  statements.  At  any  rate  it  was 
open  to  the  prisoners  either  to  plead  to 

(a)  Notes  of  Opinions,  77. 
(6)  1823. 

(c)  15  Pari.  Hist  838. 
Id)  Lords*  Joum.  29,  353. 
(e)  2  W.Bl.  1207. 
(/)  20  St.  Tr.  38,  not«. 
Ig)  Vol.  i.  p.  22,  note. 
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the  return  or  contradict  it  by  affidavits. 
He  therefore  claimed  that  right.  Bub  the 
present  motion  was  for  an  attachment 
against  the  gaoler  for  placing  on  the  files 
of  the  Gonrt  a  false  retom,  and  which 
most  have  been  foUe  to  his  own  knowledge. 
The  warrant  by  which  he  alleged  WaUon 
was  detained,  when  the  name  was  omitted 
in  the  mandatory  part,  was  in  his  pos- 
session ;  and  its  contents  mnst  have  been 
known  to  him.  He  therefore  moved  for 
an  attachment  against  Batcheldor, 

Lord  Devmav,  C.J. :  Upon  the  retnm, 
which  was  read  some  days  ago,  and  on 
which  we  pronounced  judgment  this 
morning,  I  understand  Mr.  Hill  to  make 
two  motions,  or  rather  one  motion  with 
an  alternative.  In  the  first  place,  he  con- 
tends that  the  truth  of  the  return  as  it 
now  stands,  ought  to  be  supported  by 
some  affidavit ;  and  in  the  second  place, 
Mr.  HiU  pi-oduces  an  affidavit  on  which 
he  grounds  an  application  for  an  attach- 
ment against  Baicheldor  for  a  contempt 
of  the  Court  in  making  a  false  retnm. 

With  respect  to  the  first  motion,  tliere 
seems  no  kind  of  authority  for  saying  that 
in  any  instance  whatever  it  has  been  held 
necessary  to  support  a  return  by  any 
affidavit,  and  I  do  not  find  tliat  in 
practice  it  has  ever  been  done.  It  there- 
ibre  appears  to  me  we  should  not  be 
justified  in  introducing  any  new  practice, 
or  in  saying  that  now,  for  the  first  time, 
it  will  be  necessary  that  the  party  who 
makes  the  return  should  verify  it  also  by 
any  statement  on  oath.  There  are  cer- 
tain other  securities  provided  by  the  law, 
and  if  that  law  should  unfortunately  be 
found  insufficient  for  the  protection  of 
those  for  whom  it  was  enacted,  that  is 
their  misfortune,  but  will  not  authorise 
the  judges  of  this  Court  to  introduce  an 
altogether  novel  practice  on  this  subject. 

With  regard  to  the  motion  for  an  attach- 
ment asainst  Bat^^heldor  on  the  ground  of 
his  havmg  made  a  return  false  within  the 
knowledge  of  the  partjr  making  it,  the 
application  rests  upon  this  statement,  that 
the  return  handed  to  the  Court  stated  that 
Sir  John  Co1home,(a)  by  letters  patent, 
directed  the  captain  of  the  bark  to  carry 
over  Leona/rd  Watson  to  England,  for  the 
fulfilment  of  the  condition  on  which  the 
pardon  waa  granted.  Upon  looking  at  the 
warrant, (&)  which  in  the  first  instance  was 
shown  either  to  Watson  or  the  attorney 
who  attended  on  his  behalf,  it  appears, 
although  the  letters  patent  enumerated 
the  names  of  all  the  parties,  and  amongst 
others  the  name  of  Leonard  Watson,  yet 
in  the  operative  part  there  is  no  direction 
to  carry  Leonard  Watson  to  England  ;  the 


(a)  laeutenant-Govemor  of  Lower  Canada. 
(6)  See  the  warrant  Bet  out  in  9  A.  &  £.  792. 


names  of  the  others  are  mentioned,  but 
his  does  not  appear,  so  that  there  is  dearly 
an  inconsistency  between  that  fact  and 
the  statement  on  the  return,  that  the 
warrant  directed  him  to  be  carried  over. 
When  brought  before  us  upon  this  affidavit, 
it  does  not  appear  to  authorise  the  bringing 
over  of  Leonard  Watson,  That  individnal 
has  therefore  a  right  to  say,  "  You  have 
not  only  imprison^  me  on  a  retnm  which 
I  have  questioned,  but  upon  a  warrant 
which  you  have  falsely  laid  before  the 
Court,  inasmuch  as  von  say  that  it  in- 
cludes every  name,  whereas  I  am  prepared 
to  show  that  it  does  not  mention  any 
name'.*'  The  Court  ought  to  be  extremely 
careful,  whenever  it  has  the  means  of 
ascertaining  the  truth  of  facts,  that  the 
fact  shall  he  truly  stated,  and  without  at 
all  entering  into  the  question  whether 
that  warrant  be  material  to  the  justification 
of  the  party,  or  whether  the  judgment 
already  pronounced  does  not  dispense  with 
it,  I  am  of  opinion  that  no  such  minute 
inouiry  should  be  made  on  the  subject; 
ana  that  if  we  find  that  there  is  an  untruth, 
it  is  a  sufficient  primd  fa^ie  case  for  us  to 
call  upon  the  party  who  has  untruly  stated 
anything,  to  account  for  his  having  so 
done.  I  am  therefore  of  opinion  tmit  a 
rule  nisi  for  an  attachment  ought  to  be 
granted. 

LiTTLEDAiB,  J.:  A  pcrsou  imprisoned 
has  two  modes  of  proceeding — one  by 
bringing  his  action  for  false  imprisonment 
against  the  party  who  has  him  m  custody, 
the  other  by  applying  to  a  judge  for  a 
writ  of  Habeas  Corpus.  If  ne  proceeds 
by  action  for  false  imprisonment,  the 
party  mnst  either  set  out  his  ground 
specially  in  his  plea,  or,  if  allowed,  in 
evidence ;  but  either  way  he  will  be  bound 
to  prove  the  truth  of  all  the  facts  put  in 
issue,  and  a  person  in  the  circumstances 
of  the  gaoler  of  Liverpool  would  be  bound 
to  prove  the  truth  of  every  fact.  But  not 
having  so  proceeded  by  action,  the  gaoler 
is  not  placed  in  that  situation  to  be  com- 

S>lled  to. verify  the  truth  of  the  matter, 
e  has  proceeded  by  applying  for  a  writ 
of  Habeas  Corpus  in  a  summary  way ;  tho 
judge  granted  that  writ ;  the  gaoler  was 
called  on  to  bring  up  his  body  to  the 
Court,  and  account  for  his  having  him  in 
custody.  In  this  case  we  have  held  it  to 
be  not  so  material  to  specify  all  the 
mattors  with  the  same  minuteness  as  in  an 
action  for  false  imprisonment.  But  then, 
it  is  said,  the  return,  at  all  events,  should 
be  supported  by  an  affidavit.  I  do  not  find 
any  instance  to  show  that  a  party  in  the 
first  instance  is  bound  to  prove  the  truth 
of  the  facts  by  affidavit.  There  is  no  pre* 
cedent  for  that.  I  do  not  think  that  in  a 
proceeding  upon  a  writ  of  Habeas  Corpus, 
we  can  deviato  from  the  usual  course  bo 
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far  as  to  require  that  to  be  done  which  has 
neyer  been  done  before.  So  mnch  for 
that  part  of  the  motion  calling  on  the 
gaoler  of  Liverpool  to  verify  the  truth  of 
the  return  by  affidavit. 

With  regard  to  the  other  part  of  the 
application  for  an  attachment  against 
the  gaoler  for  having  made  a  false  re- 
turn, it  is  founded  on  this — ^that  he  hae 
made  a  return,  stating  that  Sir  John  Col- 
home,  by  letters  patent,  directed  the 
master  of  the  bark  Ceipiam  Boss  to  con- 
vey Leonard  Watson  to  liiverpool,  and  de- 
liver him  to  such  peraons  as  should  be 
authorised  to  receive  him,  for  the  par- 
pose  of  carrying  into  execution  his  sen- 
tence of  transportation  to  Yan  Diemen*s 
Land.  In  the  recital  of  the  writ  the  name 
of  Leonard  Waison  is  mentioned,  but  in 
the  mandatory  part  of  the  writ  it  goes  on 
to  say,  "These  are  therefore  to  require 
you,"  ie.,  Captain  Morton,  to  take  **  A.B., 
&a,'*  the  persons  enumerated,  but  among 
them  there  is  no  mention'of  Leonard  Wat" 
son.  His  name  is  not  there ;  and  as  this 
document  was  within  the  knowledge  of 
the  gaoler  of  Liverpool,  as  he  must  be 
presumed  to  have  looked  over  the  docu- 
ment under  which  he  was  to  detain  the 
prisoners,  a  rule  nisi  must  be  granted, 
calling  on  him  to  account  for  the  circum- 
stances under  which  he  has  put  into  bis 
return  that  Sir  John  Golbome  nad  directed 
Captain  Morton  to  conv^  Leonard  Watson 
to  England,  whereas  Leonard  Waison^s 
name  is  not  mentioned  in  the  operative 
part  of  the  warrant. 

Williams,  J.,  concurred.(a) 

CoLEBiDOE,  J. :  I  am  entirely  of  the  same 
opinion  on  both  parts  of  the  application. 
With  regard  to  tne  first  point,  a  rule  has 
been  granted,  but  it  is  only  a  rule  nisi, 
the  Court  abstaining  most  cautiously  from 
prejudging  the  merits  of  the  question, 
and  proceeding  upon  this  ground,  that 
wherever  a  public  officer  has  made  a 
return,  which,  prvmd  facie,  appears  untrue 
in  any  particular,  it  is  necessary  for  him 
to  account  for  it  and  state  why  he  has  so 
dealt  with  the  Court. 

The  other  point  is,  that  it  is  necessary 
by  affidavit  to  support  the  return.  A 
great  deal  has  been  said  in  the  first  part 
of  Mr,  HiXCs  argument,  by  way  of  gene- 
ral observation,  on  the  liberty  of  the 
subject,  and  the  illusory  effect  of  the 
writ  of  Habeas  Corpus,  unless  the  Court 
sustains  the  argument.   Upon  that  subject 


(rt)  **  WiLLULMS,  J. :  Ab  to  the  fiwt  point  the 
letnni  to  an  habeas  eoTpus  primA  facie  imports 
Terity ;  that  appears  from  the  opinion,  which  has 
been  cited  of  Mr.  Jnstice  Foster,  from  Rex  v. 
Clerk,  I  Salk.  849;  Rex  v.  Suddis,  I  East 
806 ;  and  Ex  parte  Krans,  1  B.  &  C.  268."— 
7  A.  &  E.  795. 


I  will  merely  say  this,  that  on  examination 
of  the  history  of  England,  it  will  be  found 
that  that  jucfge  does  best  for  the  liberty  of 
the   subject,  who    does    not    indul^   in 
speculations  of  his  own  as  to  what  wiU  be 
best    for    the    people,   to    the  extent  of 
straininff  the  law  beyond  what  the  law  will 
permit,  out  who  adheres  to  the  law  as  he 
finds  it  written  and  acted  on,  however 
defective  it  may  be;    because,  if  it   be 
defective,  the  evil  is  sure  to  lead  to  an 
improvement  of  the  law  in  the  regular  and 
constitutional  mode.      Mr.  HiU   has  no 
doubt    argued    the   matter   with    great 
learning  and  ability ;  but  the  authorities 
do  not  sanction  his  position,  which  is, 
not  that  the  truth  of  the  return  may  in 
any  way  be  controverted,  either  by  plea 
or  affidavit,  but  that  in  the  first  instance 
the  Crown,  or  the  party  filing  the  return, 
is  bound  to  support  it  by  affidavit.  ^  There 
is  not  a  single  case,  ftoro.  the  time  of 
Henry  6.  down  to  that  of  Mr.  Hargra/ve, 
which,  in  the  slightest  dep^ree,  bears  that 
out  in  terms,     ui  Sir  William  Chaneey*s 
case,  12  Uep.  82,  the  report  does  not  show 
that  more  was  decided  than  the  return 
was  informal  on  the  face  of  it.    And  far- 
ther, I  apprehend  that  cases  of  privilege 
may  stand  on  a  different  footing  from 
ordinary  cases,  and  that  the  Court  may, 
ex  officio,  there  institute  an   inquiry  of 
its  own.  (a)    Indeed,  the  great  current  of 
authorities  is  the  other  way.      Sir  Mi* 
chael  Foster  is  to  to  be  token  as  ayer^ 
strong  authority  in  this  matter,  for  it  is 
well  known  what  his  opinions  were  (b) ; 
and  if  he  did  not  carry  the  point  further 
than  that    the  pftrl^  controverting    the 
return  might  file  affidavits  for  that  pur- 
pose,— if  he  did  not  go  on  to  say  that  it 
was  incambent  on  the  party  making  the 
return  to  support  it  by  iJmdavits, — ^it  must 
be  taken  that  he  had  found  no  authority 
which   could    enable  him  to  make  that 
position  good.     So,  then,  thus  stands  the 
case  on  the  authorities;    but  now  it  is 
contended,  that  although  by  the  authorities 
the  onns  lies  on  the  party  controverting 
the  return,  justice  requires  that  it  should 
be  shifted,  and  the  onus  thrown  on  the 
other    side.      That    is  a   proposition    in 
support  of  which  no  case  can  be  cited,  and 
the  Court  cannot  go  to  such  an  extent.    I 
therefore  agree  that  there  is  no  ground  for 
granting  the  first  part  of  the  application. 


January  23, 1839.— The  Attommi  General, 
Solicitor  Oenercd,  PoUoch,  and  Wightinan, 
showed  cause  against  the  rule. 

The  inference  attempted  to  be  drawn, 
that    BatcheMor  knew  of   the    omission 

(a)  9  A.  &  E.  796.    See  1  P.  &  D.  562. 

lb)  See  Dodson's  Life  of  Foster,  pp.  57  e<  seq. 
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of  WcUBon*8  name  iu  the  warrant,  and 
wilfully  misstated  it  tp  the  Court,  was 
quite  unjustifiable.  The  omission  was  a 
mere  clerical  error,  and,  being  in  the 
mafidatory  part  of  the  warrant,  was  im- 
material. 

Counsel  showed  cause  on  affiilavits, 
which  clearly  exculpated  Batchddor  from 
all  wilful  blame,  and  therefore  at  once 
relieved  him  from  this  rule.  Blunt,  and 
another  clerk  of  the  Colonial  Office, 
stated  that  despatches  had  been  received 
by  Lord  Qlekelg(a)  from  Sir  George 
Arthur, {}))  transmitting  a  list  of  per- 
sons, pardoned  on  condition  of  trausnorta- 
tion,  of  which  Waison  was  one,  and  also 
the  pardons  and  warrants,  and  that  they 
▼erily  believed  the  omission  of  his  name 
in  the  mandatory  part  of  the  warrant  was 
a  clerical  mistake.  Batchddar  deposed, 
that  when  he  received  the  prisoners, 
their  names  were  called  over  to  him  by 
Captain  Morton;  that  among  them  was 
the  name  of  Leonard  Watson,  and  a  list 
containing  that  prisoner's  name  was  also 
delivered  to  him  on  the  occasion.  He 
proceeded  to  say,  that  no  document  or 
other  warrant  was  then  produced,  but 
that  in  the  course  of  the  day  he  received  a 
warrant  from  the  town  clerk's  office, 
purporting  to  be  under  the  hand  of  Sir 
John  CoJbome,  and  to  have  the  seal  of  the 
province  of  Lower  Canada ;  that  he  then 
read  the  warrant, (c)  and  it  was  occasionally 
in  his  possession  afterwards.  The  depo- 
nent then  stated  that*  he  brought  the 
warrant,  the  writs,  and  the  prisoners,  to 
London ;  that  he  lodged  the  prisoners  in 
Newgate,  and  delivered  the  papers  to  the 
agents  of  the  town  clerk  of  Liverpool. 
He  further  stated  that  he  signed  certain 
returns,  which  he  understood  had  been 
prepared  by  counsel,  and  that  he  was  not 
aware,  until  after  they  were  filed,  that 
Watson* 8  name  did  not  occur  in  each  place 
among  those  of  the  prisoners;  that  the 
solicitor  for  the  prisoners  was  in  possession 
of  a  copy  of  the  warrant ;  and  that  he,  the 
deponent,  had  no  intention  to  state  an^- 
thmg  as  being  in  the  warrant  which  did 
not  appear  there.  The  reason  of  with- 
drawing the  first  return  and  substituting 
the  second  (eQ  was,  that  in  the  former 
Batcheldor  alleged  that  he  detained  the 
prisoners  under  Sir  John  Colbome*s  war- 
rant, which  was  not  true,  as  on  their 
arrival  in  England  the  virtue  of  that  war- 
rant became  exhausted.    There  was  also 

(a)  Secretary  of  State  for  the  Colouies. 

(6)  Lieutenant-Governor  of  Upper  Canada. 

(c)  "  Which  warrant  he  again  left  (with  the 
town  clerk)  for  the  use  of  the  town  clerk  in  his 
communications  with  the  Government" — 9  A. 
&  £  798 

((i)  See  Sliort  &  Mellor,  Crown  Office  Prac- 
tice, 357. 


an  affidavit  of  Maule,  the  solicitor  to 
the  Treasury,  who  stated  that  he  laid  the 
papers  before  Wightriyin  to  draw  the  re- 
turn, and  that  he  did  not  advert  to  the 
circumstance  that  Waison^s  name  was 
omitted  in  part  of  the  warrant. 

It  was  clearly  a  mistake  throughout. 
Indeed,  it  could  not  have  been  designedly 
done,  for  the  trick  would  have  been  too 
stupid.  A  copy  of  the  document  was  in 
possession  of  the  solicitor  for  the  prisoners, 
and  therefore  the  fraud  must  of  necessity 
have  been  at  once  detected.  The  rule, 
therefore,  must  be  disposed  of  as  against 
Batcheldor.  But  the  efiect  of  the  error 
could  not  possibly  benefit  Watson.  Accord- 
ing to  the  cases  referred  to  in  the  former 
argument,  he  must  be  detained,  if  the 
Court  had  reason  to  believe  that  he  had 
been  guilty  of  high  treason.  They  should 
move  to  amond  the  return,  according  to 
the  facts.  This  application,  however, 
would  have  this  good  result.  It  would 
show  the  public  that  the  writ  of  Habeas 
Corpus  was  not  such  a  mockery  of  a 
remedy  for  the  liberty  of  the  subject  as 
the  counsel  for  the  prisoners  had  endea- 
voured to  make  out.  They  at  once  freely 
admitted,  that  if  a  case  of  fraudulent 
tampering  with  a  return  could  be  esta- 
blished, the  parties,  however  high  their 
rank,  might  and  ought  ought  to  be  visited 
with  the  severe  displeasure  of  that  Court 
which  they  had  endeavoured  to  deceive. 
There  was,  therefore,  a  remedy,  other 
than  an  action,  open  to  persons  injured 
by  a  false  and  fraudulent  return.  That, 
however,  was  not  the  case  here,  and 
therefore  the  rule  must  be  discharged. 

Hill,  Falconer,  Bodmck,  and  Fry,  sup- 
ported the  rule. 

They  joined  in  congratulation  with  the 
counsel  for  the  Crown,  at  the  admitted 
summary  remedy,  which  must  now  be 
considered  established,  afforded  to  parties 
injured  by  a  fraudulent  return.  But  tho 
remedy  must  be  extended  even  much 
further  than  to  a  fraudtdent  one,  if  the 
liberties  of  Englishmen  were  to  be  duly 
secured.  Unless  the  party  applying  for  a 
Habeas  Corpus  was  entitled  to  shew  that 
the  return  was  false  in  fact,  even  although 
not  wilfully  so,  he  would  be  left  with  that 
mockery  of  a  remedy — an  action,  when  he 
was  half-way  across  the  Atlantic  Ocean. 
But  surely  the  law  of  England  must  have 
given  other  safeguards  to  the  subject, 
which  have  made  the  writ  of  Habeas 
Corpus  the  topic  of  such  great  eulogy 
here  and  abroad.  What  was  the  position 
of  the  case  now  P  The  Court  had  before 
them  a  return  which,  whether  wilfully 
false  or  not,  was,  at  any  rate,  clearly 
erroneous.  Its  credit,  therefore,  was  im- 
peached; and,  considering  the  vital  im- 
portance to  the  prisoners,  ought  to   be 


oonmdeted  alt^getlkdr  gone.  In  a 
iml  point,  the  judges  saw  that  Bakk- 
Mar,  wilftilly  or  not^  had  mialed  them. 
The.  presmaptioiiy  therefore,  on  which 
they  had  acted  in  assnmin^  it  to  be  cor- 
rect, was  fonnd  to  be  mistaken.  The 
Oonrt  was  deceived.  Bat  after  sach  a 
glaring  proof  of  carelessness  (to  give  it 
the  leaat  blame),  how  could  the  Court 
deal»  on  such  a  return,  with  the  liberties 
of  so  many  English  subjects  P  Why, 
upon,  Baicheldor*9  own  statement^  the 
return  could  haye  no  authoritjr.  He  did 
not  Tsnture  to  say  that  he  had  ever  read 
it.  He  appeared  to  think  reading  unne- 
ceBsafy-— that  he  was  not  bound  by  the 
Ucia  therein  stated^  becanae  he  said  he 
was  to  consent  to  any  alteration  that 
might  be  approved  of  by  the  learned 
counsel  (a)  who  drew  the  return,  and  who 
mig^t  indulge  the  luxuriant  imagination 
of  a  pleader  in  endless  fictions.  The 
return  was,  therefore,  without  the  slightest 
authentication  by  the  person  making  it; 
and  even  at  the  best,  to  what  did  it« 
amount?  BtUchddor  having  all  his  in 
fonnation  at  second-band,  trustiog  third 
persons,  chose  to  convey  it  through  the 
pen  or  mouth  of  another.  All  the  infor- 
mation before  the  Court  on  the  return 
was  mere  hearsay.  Surely  it  was  not  by 
such  a  document  that  the  liberty  of  the 
subject  was  to  be  TOstrained.  It  had  now 
been  shown  to  the  Court  to  be  a  defective 
instrument,  and  they  were  bound  in  jus- 
tice to  the  unfortunate  men  at  their  bar 
not  to  transport  them,  some  for  lifn,  and 
others  for  a  considerable  portion  of  their 
ezistence,  on  a  document  which  at  best 
was  only  grounded  on  hearsay  informa- 
tion, but  which,  now  proved  to  be  errone- 
ous in  an  important  particular,  had  lost 
an  credit,  and  should  be  at  once  quashed 
by  the  Court.(6) 

Lord  Dbhkak  :  This  is  a  motion  for  an 
attachment  against  WiUiam  BoUchddor, 
the  gaoler  of  Liverxx^ol,  who  has  made  a 
return  to  a  certain  writ  of  Habeas  Cor- 
ims,  by  which  he  justifies  himself  for 
keeping  in  custody  the  body  of  Leonard 
WcUson.  It  has  been  moved  for,  on  the 
ground  of  his  having  been  guiltrf  of  con- 
tempt, in  misleading  and  deceiving  the 
Court,  by  falsely  setting  out  the  warrant 
by  wluch  he  received  the  body  of  Watson : 
and  I  believe  that  if  there  had  been  any- 
thing like  wilful  falsehood  in  this  matter, 
and  that  this  had  been  done  for  fraudulent 
purposes,  the  return  would  have  been 
quashed,  and  the  person  who  made  it 
severely  punished.    I  wiU  allow  (and  my 

(a)  Wightman. 

(6)  The  Attoraey  General,  by  permission  of 
the  Court,  mm  heard  in  reply  as  to  the  mate- 
liali^  of  the  wnrant.    See  9  A.  &  B.  p.  803. 
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I  learned  l^fothers  agree  with  me),  that 
I  there  has  been  a  degree  of  neglect,  cul- 
pable neglact,  ift  making  thia.  return,  and 
that- the  ttlse  statement  renders  it  proper 
to  visit  the  persons  wha  made  it  with  our 
d]flpleasure.(a)  There  is  no  doubt  that  tha 
statement  was  untrue,  and  that  it  was 
inooirect  to  say  that  the  letters  patent  of 
Sir  John  Goloome,  which  BoiUheldor  re- 
ceived, and  described  as  the  warrant  by 
which  he  keeps  Wation  .in  custody,  in  this 
mandatory  part,  required  the  captain  to 
bring  the  prisoner  over  from  Quebec,  to 
that  particular  part  of  England,  via., 
Liverpool.  In  the  first  place,  I  do  not 
think  the  person  making  the  return  was 
free  from  blame  in  receiving  the  body 
of  a  person,  when*  in  the  mandatory  part 
of  the  warrant,  he  was  not  instructed  to 
receive  him.  On  the  contrary,  it  was  the 
bounden  duty  of  a  gaoler  not  to  receive 
the  body  of  any  person  without  being 
first  satisfied  that  he  IumL  lawful  authority 
to  do  so;  and  I  cannot  pass  over,  with- 
out some  degree  of  censure,  the  circum- 
stance of  Bateheldor  detaining  Watson  on 
a  warrant,  in  which  the  name  of  that 
person  never  once  occurred.  In  crimi- 
nal proceedings  such  a  mistake  would 
be  attended  by  most  dreadful  conse- 
quences; and  when  any  person  is  en^ 
trusted  with  an  ofiBlce  which  controls 
the  liberty  of  his  fellow  subjects,  he 
ought  to  take  care  not  to  control  that 
liberty  without  being  fully  convinced,  and 
without  taking  the  proper  means  of  see- 
ing, whether  he  has  authority  to  do  so  or 
not.  That,  however,  is  not  the  point  now 
in  question — ^not  the  contempt  for  which 
we  are  to  punish  Bateheldor;  this  motion 
has  not  been  brought  forward  on  account 
of  Watson's  having  been  improperly  im- 
misoned;  but  we  are  to  decide  whether 
Mtcheldor  has  not  unduly  trifled  with 
justice  and  the  authority  of  the  Courts 
because  he  said  in  his  return  that  he  had 
received  this  man  under  the  warrant  of 
Sir  John  CoJhome,  when  he  did  not  really 
examine  the  warrant  to  see  if  he  was  so 
authorised.  Whether  the  warrant  was 
material  or  not,  is  not  decisive  of  the 
question  whether  the  party  making  the 
return  can  be  charged  with  contempt  of 
Court  in  saying  what  was  false ;  but  in  a 
subsequent  part  of  the  case,  the  affidavits 
of  Bateheldor  and  others,  which  have  been 
read  to  the  Court,  set  forth  the  reasons 
by  which  he  had  been  misled,  and  make 
everything  appear  so  satisfactory,  as  for 
it  to  be  impossible,  when  those  reasons 
are  considered,  to  impute  to  him  any  such 
intention,  or  of  treating  the  Court  with 
contempt  in  making  a  false  return.  There 
can  be  no  doubt  that  he  fully  believed  he 


(a)  See  Crown  Offiee  Bules,  1886, 142,  899. 
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was  doing  right,  and  tbat  he  was  aatho- 
rised  by  the  warrant  to  det»in  the  pri- 
soner. I  think  BaichMoT  ooght  to  haye 
made  himself  more  sore  on  the  subject ; 
bnt  when  he  found  a  long  list  of  names 
set  forth  in  the  letters  patent  of  Sir  John 
Colbome,  with  the  name  also  of  Leona/rd 
Waiion  in  the  introductonr  part  of  the 
warrant,  although  not  in  the  mandatory 
part,  it  seemed  possible,  without  any  other 
blame  than  that  of  want  of  careralness, 
that  he  should  have  oyerlooked  the  omis- 
sion of  the  prisoner's  name  in  the  man- 
datory part  of  the  warrant.  1,  therefore, 
cannot  conceiye  that  BatchMor  stands  be- 
fore us  in  such  a  condition  as  to  justify 
treating  him  with  such  seyerity  for  con- 
•tempt  as  has  been  mentioned  by  the 
learned  counsel.  I  cannot  help  just  ad- 
verting to  what  has  been  much  dwelt  on 
— ^the  supposed  blame  imputable  to  the 
indiyidual  who  committed  this  error,  for 
such  it  certainly  was ;  and  as  to  that  ob- 
jection, although  I  a^ree  that  the  Attorney 
General  and  his  coadjutors  had  nothing  to 
do  with  it,  except  that  the  gaoler  should 
haye  seen  that  the  warrant  stated  the  facts 
in  general  terms,  yet  there  is  no  doubt 
that  the  counsel(a)  who  drew  up  the  return 
had  probably  copied  only  the  first  name, 
and  then  left  it  to  some  other  person  to 
fill  up  the  blanks  with  all  tne  other 
names ;  but  at  the  same  time,  I  do  think 
there  was  great  neglect  in  some  quarter 
or  other  in  not  comparing  one  document 
with  another  so  as  to  make  it  a  complete 
copy  of  the  statement  of  the  warrant.  I 
•  eannot  feel  that  this  is  to  be  passed  oyer 
without  blame,  because  the  Court  has  a 
right  to  expect  that  no  document  shall  be 
^brought  before  them  stating  that  WcUson 
was  to  be  impriRoned  in  England,  without 
^some  person  being  called  upon  to  answer, 
•and  be  responsible  for  Sir  John  Oolbome*8 
warrant  containing  that  requisition. 

With  respect  to  the  materiality  of  the 
warrant,  the  Court  has,  on  Monoay  last, 
said  that  it  was  in  no  degree  material  as 
to  the  ends  of  justice  in  imprisoning  TTo^ 
son ;  and  it  would  not  become  the  Court 
to  argue  in  defence  and  yindication  of  a 
judgment  to  which  they  haye  giyen  their 
most  anxious  and  deliberate  consideration, 
under  a  deep  sense  of  their  responsibility 
to  the  country.  It  would  be  unworthy  of 
the  trust  and  confidence  reposed  in  us, 
in  the  discharge  of  which  we  haye  pro- 
nounced that  judgment  which  we  are 
satisfied  is  consistent  with  law  and  justice. 
It  is  unnecessary  to  enter  into  the  ques- 
tion whaL  more  might  be  done  on  the 
occasion ;  I  neither  assent  to,  nor  dissent 
f^om,  any  of  the  propositions  laid  down 
on  the  subject  in  any  respect :  and  am  not 


(a)  Wightman. 


prepared  to  say  that  if  Waiean^  or  any  of 
these  men,  had  pledged  his  oath  in  sffi- 
dayit,  that  any  part  of  these  matters  was 
not  true,  whether  he  could  make  it  the 
foundation  of  any  proceeding  for  wilful  im- 
propriety or  not ;  whether  a  foundation  of 
any  proceeding  to  quash  the  return  or 
not.(a) 

But  also  I  am  not  prepared  to  say,  that 
if  the  falsehood  of  these  matters  could  be 
shown  in  any  way,  the  Court  would  not 
be  induced  to  giye  the  person  the  oppor- 
tunity of  iiaying  that  distinctly  proyed* 
and  that,  theretore,  the  Habeas  Corpos 
should  not  haye  been  so  treated  as  it  nas 
been,  as  if  it  were  a  weapon  to  protect  the 
subject  which  preyed  powerless,  or  as  if 
the  judges  of  the  land  had  been  ^ilty  of 
some  fraud  and  collusion,  in  putting  that 
forward  as  a  real  protection,  which  is  said 
to  turn  out  to  be  nothing  but  a  subject  of 
undeseryed  panegyric.  Still  it  appears 
to  me,  in  a  case  of  this  peculiar  kina,  fbr 
which  it  is  likely  no  precedent  can  be 
found,  that  eyen  if  the  remedy  had  en- 
tirely failed,  still  the  proyisions  made  by 
the  law  for  the  liberty  of  the  subject  haye 
been  found  for  ages  effectual  to  an  ex- 
tent neyer  known  in  any  other  country, 
through  the  medium  of  the  summary 
right  giyen  by  means  of  the  writ  of 
Elabeas  Corpus.  But  eyen  in  this  case  I 
am  not  prepared  to  say,  where  there  is 
that  statement  before  us,  to  which  we 
gaye  entire  credence,  of  the  legal  pro- 
ceedings which  authorised  the  imprison- 
ment of  Watton^  if  any  part  of  those 
proceedings  could  be  impeached  by  tiie 
the  party  in  prison  as  untrue,  that  there 
should  not  be  full  inquiry,  and  the  means 
of  bringing  out  the  truth. 

As  to  the  amendment,  it  clearly  follows, 
from  what  I  haye  said,  that  it  would  be  fit 
that  it  should  be  made,  not  for  the  purpose 
of  yarying  the  nature  of  the  case,  because 
the  return  was  sufficient  without  it,  but 
on  the  ground  on  which  the  Court  has 
granted  the  rule,  that  it  is  not  fit  or  de- 
cent that  any  falsehood  should  appecur  on 
the  face  of  a  return  filed  in  this  Court. 

LrtTLEDALB,  J. :  The  question  more  par- 
ticularly before  the  Coort,  is  the  rule 
moyed  for,  calling  upon  Batcheldor  to 
show  cause  why  an  attachment  should 
not  issue  against  him  for  contempt  of 
Court.  He  has  certainly  made  a  return 
which,  in  point  of  fact,  was  not  true,  and 
that  is  a  justification  for  us  to  inquire 
whether  it  was  true  or  not,  and  if  it  were 
not,  whether  we  ought  to  grant  an  attach- 
ment against  him.  It  appears  tliat  the 
statement  was  not  true  in  point  of  fact» 
and  it,  therefore,  lay  on  him  to  show  that 


(a)  See  Crown  Office  Fractioe,  Short  &  Melior, 
861,  citing  Crawford's  case,  13  Q.B.  61S. 
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it  was  owing  to  some  mistake,  some  mis* 
ooncepfcion,  or  something  to  protect  him 
ftom  the  proceedings  of  the  Gonrt  against 
him.    From  the  amdayits  it  appears  that 
there  was  a  mistake,  arising  m>m  one  in 
the  warrant  of  Sir  John  Gotbwne,  for  the 
name  of  WaUon,  although  mentioned  in 
the  first  part,  was  omitted  in  the  man- 
datory part  of  that  warrant.   The  prisoner, 
however,  was  delivered  by  Captain  Morion 
to  BaichMor,  under  the  anthoritr  of  the 
magistrates,  and  at  the  time  he  had  not 
«een  the  warrant,  although  it  whs  after- 
wards delivered  to  him  in  the  oourse  of 
the  day,  and  given  by  him  to  the  town 
clerk.    He  ought  to  have  seen  it,  but  he 
had   consequently   little   opportunity   of 
perusing  it ;  and  as  he  has  acted  under  no 
wilful  intention  to  deceive  the  Court,  it 
appears  to  me  that  he  has  exculpated  him- 
«eii,  and  that  the  rule  for  an  attachment 
ought  therefore  to  be  discharged.    As  to 
the  other  parts  of  the  case,  I  will  not 
enter  into  them,  as  the  judgment  of  the 
Court  has  been  given  on  them  before.    It 
is  sufficient  to  say  that  the  warrant  was  not 
«t  all  material,  because  if  these  persons 
were,  under  a  Canadian  Act,  under  sen- 
tence of  transportation,  it  was  competent 
for  the  governor  of  Upper  Canada  to  send 
them  to  £ngland  without  any  warrant  at 
«11.  The  warrant  certainly  does  not  appear 
to  have  been  drawn  up  in  a  very  business- 
like manner,  but  that  is  not  material  to 
the  question  whether  the  nrisoner  should 
be  remanded   or   not.    The  amendment 
ought  to  be  made  so  that  there  may  not 
be  a  return  known  to  be  false  on  the  nle. 

Williams,  J.:  The  observations  which 
have  been  already  made  on  this  subject 
<M>nfine  the  questions  for  consideration 
within  a  narrow  compass.  The  first  is, 
whether  an  attachment  should  be  issued 
against  the  gaoler  of  Liverpool  P  It  may. 
perhaps,  be  admitted  that  the  learned 
^Kmnsel  in  favour  of  the  rule  was  correct 
in  his  remarks,  that  it  was  not  how  far 
WcUaon  might  or  might  not  be  affected  bv 
the  error  in  the  return,  but  I  agree  with 
him  that  the  question  really  is,  whether  it 
so  doing  there  has  been  an  abuse  of  the 
process  of  the  Court,  and  an  attenipt  to 
treat  the  Court  with  contempt  and  dis- 
obedience P  But,  upon  the  discussion  of 
the  Question,  whether  or  not  it  was  that 
the  facts  in  the  affidavits  supersede  all 
oomment,  yet  the  learned  counsel  {EtU) 
has  declined  to  enter  into  that  which 
was  substantiaUy  the  main  question,  viz., 
whether  this  was  a  wilful  error  or  not, 
and  which  the  learned  counsel  said  he  left 
for  the  decision  of  the  Court.  If  that  be 
so,  he  is  retreating  from  the  question. 
Why,  before  punishment  is  awarded,  the 
Coui  must  be  satisfied  of  there  heing^  an 
intention  to  treat  it  with  contempt.  When 


we  examine  the  facts,  what  reason  is  there 
for  saying  that  P  The  Court  does  not  rest 
simply  on  the  affidavits  which  state  that 
BcUeheldor  was  utterly  ignorant  of  the 
error  until  the  motion  was  made,  but  in 
his  conduct  in  other  respects.  What  has 
been  his  conduct  P  Did  he  volunteer  to 
take  possession  of  the  prisoner  and  abrid^ 
him  of  his  liberty  P  Not  at  all ;  for,  by 
the  affidavit,  it  appears  that  BaUheldar 
has  acted  under  the  immediate  authority 
of  the  mayor  and  magistrates  of  Liverpool ; 
and,  therefore,  I  think  there  is  nothing  to 
show  that  he  has  ^one  too  far,  to  show  he 
was  a  lealouB  partisan  to  deprive  this  man 
of  his  liberty. 

But  it  has  been  said  by  another  learned 
counsel  (Eodmch),  that  in  proportion  as 
the  Court  attributed  to  BaUheldor  all 
veritv,  all  knowledge,  and  all  certainty, 
that  he  knew  thin^  at  a  distance  as  well 
as  those  before  him,  it  is  incumbent  to 
watch  him  with  a  double  degree  of 
scrutiny.  I  wOl  not,  however,  enter  into 
the  consideration  whether  that  be  new  or 
not.  The  opinion  of  the  Court  has  been 
iven,  and  1  think  it  will  be  found  that 
leral  PUt,  when  he  made  his  return  of 
what  occurred  at  Gibraltar, (a)  being  in 
England,  was  not  more  cogpusant  of  the 
facts  than  BaUheldor  was  of  what  occurred 
in  Canada.  Novelty  in  this  case  there  is 
not ;  and  if  so,  it  comes  shortly  to  this— - 
whether  the  party  was  ignorant  of  the 
facts  stated  in  the  return,  or  whether  he 
has  mis-stated  them  for  the  purposes  of 
positive  wilful  fraud  P  I  think  that  the 
latter  was  not  shown,  and  that  the  rule 
ought,  therefore,  to  be  abandoned.  As  to 
the  amendmenc,  I  am  of  opinion  that  it 
should  be  made. 

CoLEBiDOB,  J. :  I  entirely  concur  in  the 
decision  which  has  been  expressed  by  my 
learned  brothers  on  the  two  points  for  the 
consideration  of  the  Court,  and  I  almost 
entirely  agree  with  them  in  their  reasons 
also.  Muiy  irrelevant  topics  have  been 
gone  into,  and  I  do  not  think  we  have  at 
present  to  do  with  the  conduct  of  the 
gaoler  as  to  receiving  WcUeon.  I  do  not 
consider  that  the  question  depends  on  the 
materiality  or  immateriality  of  Sir  John 
OoJbome's  warrant,  for  the  point  on  which 
this  rule  turns,  founds  itself  upon  a 
criminal  and  firaudulent  return,  and  con- 
tempt thereby  practiaed  by  the  gaoler. 
The  question  of  materiality  of  the  warrant 
is  not  important,  nor  whether  the  false 
return  went  to  prejudice  WaUon  or  not. 
I  do  not  sav  the  gaoler  was  free  from 
blame',  for  ne  ought  to  have  been  more 
careful  in  making  his  return.  But  it 
appears  that  it  was  brought  to  him,  and 
he  signed  it   immediately,  not   in   any 

(a)  See  iZcx  ▼.  SwddU^  1  East,  S06. 
KK  2 
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degree  aware  of  its  inaooiuraoieB;  fLifl 
fltanda  bo  undontradieted  andconfinned  by 
the  facts  of  the  case*  that  I  have  not  the 
slightest  hesitation  in  saying  that  the  mle 
should  be  discharged.  If^  on  the  other 
part  of  this  proceeding,  a  criminal  inten- 
tion is  imputed  to  him»  it  is  saying  that 
he  would  si^  or  swear  to  iuxything,  and 
is  not  dealmg  with  him  with  the  same 
justice  as  is  prayed  for  by  the  other  side. 
X  am,  therefore,  of  opinion  that  there  is 
no  foundation  for  this  application. 

Ab  to  the  second  point,  of  amending  the 
return,  I  think  it  should  be  granted  in  fur- 
therance of  the  truth  of  the  case ;  but  it 
should  be  seen  that  it  would  not  prejudice 
Watson.  Whether  the  warrant  waa  ma« 
terial  or  not,  it  is  enough,  to  say  that  it 
does  not  prejudice  any  ulterior  remedy 
which  the  prisoner  may  be  adyised  to 
adopt ;  and  in  this  point  it  seems  worthy 
of  oDservation,  that  tne  Court  have  offerea 
the  counsel  for  the  prisoner  an  oppor- 
tunity of  learning  whether  he  wishea  to 
state  any  new  facts.  I  think,  therefore, 
the  amendment  should  be  made,  (a) 
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PbOCEEDIKOS  IK  THE  CoiTBT  07  ExCHSQIHiB. 

On  the  24th  January,  Boeftueh  applied 
to  the  Court  of  Exchequer  (jb)  for  a  writ  of 
Habeas  Corpus,  to  bring  up  the  bodies  of 
ParJcer,  TFfoson,  Brown,  and  WcUsont  on 
an  affidavit  of  WdUer,  clerk  to  Ashuni 
and  Oam^ord,  the  solicitors  for  the  pri- 
soners, which  stated  that  he  had  applied 
on  their  behalf  to  the  gaoler  of  Lirer- 
pool  for  a  copy  of  the  warrant  under 
which  they  were  detained,  and  had  re- 
ceiyed  the  copy  annexed,  and  also  on 
an  affidayit  of  Ashurst,  stating  that  it 
was  recited  in  the  warrant  that  the  pri- 
soners had  been  conricted  of  treason, 
which  statement  he  believed  to  be  untrue, 
and  that  they  had  never  been  tried  by  any 
court  of  law.  Boelfyuek  referred  to  the 
case  of  the  Hottentot  Ventre  (c)  to  show  that 
it  was  not  necessary  to  support  such  an 
application  by  an  affidavit  of  the  party  con- 
fined. 

But  the  Court  said  '*  that  there  a  reason 
bad  been  assigned  for  not  producing  an 
affidavit  from  her.  Before  granting  a 
Habeas  Corpus  to  remove  a  person  in 
custody  we  must  ascertain  that  an  affi- 
davit IS  not  to  be  reasonably  expected 
from  him.     An  affidavit  was  nere  abso* 


(a)  See  as  to  the  amendments  made,  9  A.  & 
£.  808. 

(6)  For  a  report  of  the  argument,  see  Cana* 
dian  PrUonera^  case,  5  M.  &  W.  8S,  and  7 
Dowl.  P.O.  208. 

(c)  18  East,  106. 


Intely  necessary  fr<Ma    the 

claimed  the  -writ,  or  from 

party,  to  satisfy  tiie  Covt  that  tber^  wars 

so  coerced  as  to  be  uaftble  to  make  it." 

Accordingly,  on  the  following  day, 
January  25tii,  EoAuek  renewed  ms 
applicati<m,  on  the  affidavita  oC  the 
four  prisoners  themselves,  stating  that 
they  had  nevw  been  armigiied^  tried, 
convicted,  er  sentenoed  by  any  Court 
in  Canada  or  elsewhere,  and  tka4  they 
were  wholly  ignorant  of  the  tern  for 
which  tliey  were  detained.  Although 
in  Sir  Jokn  EohhotMe't  oaae(a)  it  was 
laid  down  that  the  writ  did  not  issue 
of  course,  but  that  the  Court  must  eaoBr- 
cise  a  diaoretion  upon  it;  yet  here  they 
found  the  prisoners  detsaned,  under  a 
warrant  of  Sir  John  CoUboms^  of  whioh 
the  force  waa  n)ent  on  thnr  arrival  in 
England,  and  which  could  not  authorise 
the  detention  of  any  person  here,  and 
which  contained  untrue  aUegationa  as  the 
grounds  on  which  it  preceded.  That 
must  be  enough  to  constitute  a  primA 
fwAA  ease^  and  call  on  the  party  demniag 
them  to  show  good  cause  to  the  Court  £or 
this  act. 

The  Court  granted  the  writs,  as  doubt 
had  been  thrown  on  the  validity  and  legal 
operation  of  the  warrant;  Lord  ^Ui^, 
C.B.,  observing,  that  he  wished  it  never- 
theless to  be  (Ustinctly  understood  as  lus 
opinion,  that  when  a  man  is  detained  un- 
der a  certain  warrant  he  is  not  to  be  at 
liberty  to  question  the  truth  of  tlM  state- 
ments in  that  document.  (() 

On  28th  January  1839,  irt22,  JVxZixmsr, 
jBoe&ttoft,  and  JVy  moved  for  i^e  discharge 
of  the  prisoners(c) ;  and  their  motion  was 
resisted  by  the  ^^tomev  Creneml,  tbe  BM- 
citor  Omeral,  Sir  F*  roUoeh,  and  Wight- 
man. 

[The  arguments  were  substantially  the 
same  as  in  the  Court  of  Queen's  Bench, 
and  therefore  both  have  been  reported  as 
one.] 


(a)  8  B.  &  Aid.  420 ;  S.C.  2  Chitt  207. 

(fi)  Lord  Abinoeb,  C.B. :  *'  Upon  the  doubt 
suggested  whether  the  warrant  is  snfficient,  or 
whether  it  is  a  irarrant,  you  are  entitled  to  a 
rule.  Bat  as  an  indiyidual,  mj  opmion  is  that 
where  a  man  is  oommitted  apon  a  warrant  which 
upon  the  face  of  it  is  lawful,  it  is  not  competent 
to  the  Court  to  enter  into  die  discussion  it  the 
truth  of  the  matters  stated.  If  it  is  infoniialy 
there  maj  be  an  action  broug^  but  we  caaaot 
inquire  whether  the  matters  in  the  waoant  are 
true  OF  not.  But  upon  the  doubt  whether  the 
wanant  is  lawful  jou  may  have  a  rule."— Short* 
hand  report  in  Papers  of  Solicitor  ofTttmsiof, 
S160. 

(c)  The  returns  to  the  wiits  are  set  out  in 
5  M*  &  W.  84. 
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In  Blhster  Term,  X889,  6th  May,  Lord 
Minger,  O.B.,  delivered  the  judgment  of 
tiie  Cotirt  of  Exchequer  as  folfowB : — 

This  is  a  case  of  a  Habeas  Corpas  to 
the  saoler  of  Liverpool,  on  the  return  to 
which  a  motion  has  been  made  to  dis- 
charge the  prisoners.    The  Oonrt  is  bound 
to  look  at  the  sabstance  of  the  retam ;  if 
it  contains  sufiBlcient  matter  in  substance 
to  show  that  the  prisoner  is  lawfully  de- 
tained, we  cannot  discharge  him   upon 
Habeas  Corpus*  though  the  return  should 
in  some  respects  be  informal,  or  should  go 
into  matter  not  essential  to  the  Question, 
The  return  then  in  substance  is  tnis,  that 
by  an  act  of  the  Legislature  of  Upper 
Cwnada,  the  lieutenant-governor,  with  the 
advice  of  the  executive  council  of  that 
province,  was  enabled  to  grant  a  pardon 
under  the  great  seal,  upon  such  terms  as 
might  appear  proper,  to  such  persons  then 
under  cnarge  of  high  treason  committed 
in  that  province  as  should  petition  the 
Heutenant-govemor  before  their  arraign- 
ment, praying  for  pardon,  and  that  the 
same  Act  provides  that  in  case  any  persons 
should  be  pardoned  under  that  act  upon 
condition  of  being  transported  or  banish- 
ing himself  from  that  province  either  for 
life  or  for  any  term  of  years,  such  person, 
if  he  should  return  to  the  province  before 
the  period  of  his  transportation  or  banish- 
ment  has   expired,  snould  be  guilty  of 
felony  and  liaole  to  suffer  death ;   that 
after  the  passing  of  that  Act,  the  prisoner 
was  duly  indicted  at  a  special  court  of 
oyer  and  terminer  held  by  authority  of 
another  act  of  the  same  Legislature,  for 
the  erime  of  high  treason ;  that  before 
his  arraignment,  in  accordance  with  the 
statute,  the  prisoner  petitioned  the  lieu- 
tenant-governor, confessing  his  guilt  of 
the  treason  charged  against  him,  and  pray- 
ing that  her  Majesty's  pardon  migntoe 
ei^nded  to  him  upon  such  conditions  as 
the  lieutenant-governor,  by  and  with  the 
advice  of  the  executive  council,  should  see 
fit;  that  the  lieutenant-governor  did, with 
the  advice  of  the  council,  consent  that 
Her  Majesty's  mercy  should  be  extended 
to  him  upon  condition  that  he  should  be 
transported  and  remain   transported  to 
her    Majesty's  colony  of  Yan  Piemen's 
Land  for  the  term  of  fourteen  years  next 
ensuing  the  date  of  his  arrival  at  Yan 
Diemen's  Land,  to  which  terms  and  con- 
ditions the  prisoner  assented,  and  there- 
fore   the    lieutenant-governor     did,     by 
letters  patent  under  the  seal  of  the  pro- 
vince, remit  and  release  the  prisoner  from 
all  and  every  punishment  tnat  might  be 
inflicted  upon  him  by  reason  of  the  said 
treason  so  confessed,  upon  the  condition, 
nevertheless,  that  he  snould  be  and  re- 
main transported  for  the  term  aforesaid. 
The  return  then  states,  that  there  being 


no  means  of  conveying  the  prisoner 
directly  from  Upper  Canada  to  van  Die- 
men's  Land,  it  became  necessary  to  con- 
vey him  first  to  Quebec,  in  Lower  Canada, 
and  then  to  England,  for  the  purpose  of 
transporting  him  to  Yan  Diemen's  Land, 
and  tliat  accordingly  he  was  transmitted 

ST  authority  of  the  lieutenant-governor  of 
pper  Canada  to  Quebec,  and  thence,  by 
authority  of   the    executive  government 
there,  which  issued  letters  patent  in  the 
name  of  Her  Majesty  to  command  that  the 
prisoner  should  be  aelivered  to  Dighy  MoT'^ 
tont  the  master  of  the  bark  Captain  Bois,  to 
be  by  him  conveyed  to  England,  to  such 
place  as  her  Majesty  should  think  fit,  to 
the  end  that  he  might  thence  be  trans- 
ported to  Yan  Diemen's  Land ;  that  Dighy 
Morton  accordingly  brought  him  to  Liver- 
pool,  the    same    oeing  the  place  which 
seemed  fit  to  Her  Majesty,  and  which  was 
the  most  proper  place  for  the  purpose, 
and  there  dehvered  him  to  the  gaoler  of 
Liverpool,  who  retains  him  in  his  custody 
whilst  means  are  preparing  to  transport 
him  to  Yan  Diemen's  Land«    This  is  the 
substance  of  the  return,  against  which 
many   ingenious    objections   have   been 
urged,  the  principal  of  which  seem  to  be 
that  the  Legislature  of  Upper  Canada  had 
no  authority  to  make  any  such  law ;  that 
if  they  had,  it  could   be   binding   only 
within  the  precincts  of  that  province ;  that 
it  could  communicate  no  authoritv  to  any 
person  out  of  that  province,  and  therefore 
could  give  none  to  the  gaoler  of  Liver- 
pool ;  that   even  if   it  could  have  that 
effect,  the  pardon  panted  under  that  law 
being  conditional,  it  was  not  competent  to 
the  prisoner  to  accept  a  pardon,  whereby 
he  submitted  himself  to  imprisonment  or 
transportation,  or  that  if  it  were  compe- 
tent to  him  to  accept  a  pardon  with  such 
a  condition,  he  has  still  a  right  to  retract 
his  consent,  and  to  be  set  free  from  tho 
obligation  imposed  upon  him  by  the  con- 
dition.   All  these  topics  have  been  ela- 
borately argued  on  both  sides,  and  have 
received  due  attention  from  the  Court; 
but  in  the  view  which  we  take  of  the  case, 
we  do  not  think  it  necessa^  to  pronounce 
any  opinion  upon  them.    If  the  condition, 
upon  which  alone  the  pardon  was  granted 
be  void,  the  pardon  must  also  be  void.    If 
the  condition  were  lawful,  but  the  pri- 
soner did  not  assent  to  it,  nor  submit  to 
be  transported,  he  cannot  have  the  benefit 
of  the  pardon ;  or  if,  having  assented  to 
it,  his  assent  be  revocable,  we  must  con- 
sider him  to  have  retracted  it  by  this 
application  to  be  set  at  liberty,  in  which 
case  he  is  equally  unable  to  avail  himself 
of  the  pardon.    Looking  then  at  there- 
turn,  the  position  of  the  prisoner  appears 
to  be  this,  that  he  has  been  indicted  for 
high  treason  committed  in  Canada  against 
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Her  Hajeety ;  that  he  has  oonfeaaed  him- 
self goiItT  of  that  treason ;  that  he  is 
liable  to  oe  tried  for  it  in  Ihiffland ;  that 
he  cannot  plead  the  pardon  imch  he  has 
renonnoed;  and  that  he  is  now  in  the 
onstodjr  of  the  gaoler  of  Liyerpool,  under 
such  cuxnmstances  as  wonld  justify  any 
subject  of  the  Grown  of  England  in  taking 
and  detaining  him  in  custody  until  he  be 
dealt  with  according  to  law.(a)  Any 
subject  who  held  him  in  custody  with  a 
knowledge  of  the  circumstances  would  be 
guilty  of  a  crime  in  aidin^^  and  assisting 
his  escape  if  he  be  permitted  to  gro  at 
large  without  lawftil  authority,  now 
then  can  we  order  the  gaoler  of  Liyerpool, 
or  any  other  person  who  has  him  in  cus- 
tody, with  knowledge  of  these  cironm- 
stances,  to  let  him  go  at  large  P    If  the 


(a)  See  Reg.  t.  WeU,  9  Q3.D.  701,  706. 


prisoner  cannot  be  lawfully  transportod 
under  his  present  circumstances,  it  is  to 
be  presumed  that  the  (Government,  npon 
being  so  certified,  will  take  proper  mea- 
sures for  prosecntiiiff  him  for  tne  crime 
of  treason  in  £nglan£  For  these  reasons, 
we  are  of  opinion  that  the  prisoner  must 
be  remanded.(a) 
Prisoners  remanded. 


llATnuAXiS  MABB  USB  OF.-~The  aboTe  raport 
if  taken  from  the  special  report  published  by 
Fry.  Tbe  reports  in  9  A.  &  E.  791,  1  P.  & 
D.  516,  and  5  M.  &  W.  32,  and  the  papers  in 
the  possession  of  the  Solicitor  of  the  Trsasmy 
(No.  2160)  hare  also  been  eonsoHed. 


(a)  See  Lord  Broiis;faam's  speech  in  the 
House  of  Lords  on  £e  Oanadian  pnsonecs' 
petition.  Hansard,  FarL  Deb.  9rd  series,  46» 
165. 
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THE  QT7EEN  against  HENBT  VINCENT  AND  OTHERS. 


Tbial  of  Henbt  Vincent,  Wiluam  Edwards,  John  Dickenson,  and 
WniLiAu  Anselm  Townsend,  befokb  Aldebson,  B.,  and  a  Common 

JUBT,  AT    THE    MONMOUTH  SUBDCER  ASSIZES,  AUGUST    2,   1839,  FOB 

CoNSPiBACT  AND  UNLAWFUL  ASSEMBLY.    (Reported  in  9  C.  &  P.  91.) 

The  defendants  with  others,  to  the  nnmber  of  several  hundreds,  many  of  them  armed  with 
stieksy  h^d  meetings  at  late  hours  in  the  evenings  in  the  streets  and  open  spaces  of  a  town,  and 
made  speeches  advocating  the  show  of  force  for  the  purpose  of  intimidating  the  Government,  and 
resort  to  force  in  case  no  redress  could  be  otherwise  obtained.  The  speeches  were  received  with 
eheers,  and  the  magistrates  who  passed  were  groaned  and  hooted  at.  The  defendants  were 
indicted  for  conspiracy  and  unlawful  assembly. 

Buled  by  Alderson,  B. 
1.  Umlawjyl  AaaHbljf. 

Any  meethig  assembled  under  such  eircumstancea  as,  according  to  the  opinion  of  rational 
and  finn  men,  are  likely  to  endanffer  the  peace  of  the  neighbourhood,  or  as  would  alarm 
persons  of  reasonable  fizmness  ana  courage,  is  an  unlawful  assembly. 

In  determininff  whether  an  assembly  is  unlawful,  the  jury  should  take  into  consideration  the 
way  in  whioi  the  meetings  were  held,  the  hour  of  the  day,  and  the  language  used  by  the- 
persons  assembled  and  by  those  who  addressed  them. 

S.  Criminal  Campiracy, 

Criminal  conspiracy  consists  cither  in  combination  and  agreement  to  do  an  illegal  net,  or  • 
in  comUnation  and  agreement  to  effect  a  legal  purpose  by  illegal  means. 

Conspiracy  to  incite  to  disaffection  is  criminal ;  and  so  is  the  use  or  show  of  physical  force  ;,• 
but  petitioning  to  bring  about  an  alteration  of  the  law  is  not  unlawful. 

8.  Evid€ne€» 

The  ruling  in  Rex  v.  HuMi(ja)  as  to  evidence  in  a  conspiracy  approved. 

(a)  1  St.  Tr.  N.8. 171. 


The  Qusn  agaimi  Ydtciht  avd  0THXB8.(a) 
MonoinH  AjBsms,  AnguBt  2, 1889. 
Before  Aldxbsov,  B.,  and  a  Gommoii 

lie  defendants,  baTix^  been  arraigned, 
■everally  pleaded  not  gouty. 

The  indictment  was  opened  by  WhaklUiu. 

The  first  count  of  the  indictment(&) 
stated  that  the  defendants,  being  seditions 


(a)  See  charge  of  Alderson,  B.,  to  the  Grand 
Jury  with  reteenee  to  this  case,  Appendix  F. 
below,  p.  1849. 

(6)  '*Th;  defisndants  Henry  Vincent  and 
William  Edwards  were  also  mdicted  at  the 
same  assises,  together  with  John  Frost,  on 
another  indictment  for  conspiracy  and  unlawful 
assembly,  which  indictment  was  by  a  rule  of 
court,  dated  ted  November  1839,  ordered  to  be 
removed  with  all  other  prooeedings  against  the 
defendants  into  the  Court  of  Queen's 
al  WeMminster.''— Queen's  Bench  In- 


and  eyil-disposed  persons,  intending  to 
disturb  the  public  peace  and  to  excite 
discontent  and  disafiection,  and  to  excite 
Her  Majesty's  subjects  to  hatred  and 
contempt  of  the  (Government  and  consti- 
tution of  this  realm,  heretofore,  to  wit,  on, 
Ac,  at,  ^.,  did  conspire,  ^.,  together* 
with  diTers  other  persons  unknown — 

''unkwlblly,  maliciously,  and  seditiously  to- 
meet  and  assemble  themselves  together,  and  to 


cause  and  procure  a  mat  number  of  other 

"  ',  maliciously,  and  seditiously 

iseives  together  with 


persons  unlawftdly,  maliciously,  and  seditiousl 
to  meet  and  assemble  the 


the  said  H.  V.,  W.  E.,  J.  D.,  and^W.  A.  t., 
and  the  other  conspiratorB  at  Newport  in  the 
county  aforesaid,  for  the  purpose  of  exciting 
discontent  and  disaffection  in  the  minds  of  the 
liege  snljeets  of  our  said  Lady  the  Queen,  and 
for  the  purpose  of  moving  and  exciting  the 

dietments,  Mich,  term  8  Viei,  (Ont-Ck>uaties) 
No.  18.     See  Beg.  v,  VimemU  amd  Edward, 

9a&p.»r8.  V 


lOae]  The  Queen  agmnst  Hewry  Vincent  and  others,  1889.        [liHO 

tofi»e,  to  wity  on,  &e^  with  force  aod  anna,  at, 
&c.,  milawfiilly,  and  in  a  tnmaltaons  *"^«"yr 
did  meet  and  assemble  themselyes  together, 
and  being  so  met  and  assembled  together  did 
then  and  there  unlawfully  and  tumultnonsly 
oontinoe  together  for  a  long  space  of  time,  to 
wit,  for  the  space  of  four  hours,  near  the 
dwelling  houses  of  ^Ters  liege  subjects  of  our 
Ladj  the  Queen,  inhabiting  withm  the  said 
town,  and  also  in  divers  streets  and  common 
highways,  there  making  loud  exclamations, 
enes  and  noises,  to  the  great  terror,  annoyance, 
and  disturbance  of  many  of  the  liege  peaceable 
and  quiet  subjects  of  our  said  Lady  the  Queen, 
to  the  great  damage,  &c.,  and  against  the 
peace,  Ac." 

The  thirteenth  count  was  for  a  riot. 

Opekino  Speech  jgsl  the  Crows. 
lTdlf<mrd,(a)  Serjeant,  for  the  profleca- 
tion,  in  his  opening  cited  the  following 
passages  from  the  summing  np  of  Mr. 
Justice  Bayley  on  the  trial  of  the  case  of 
Em  v.  Himt  and  othertdb)  at  York,  in  the 
year  1820  :— 

"Upon  the. subject  of  unlawful  assembly  I 
will  state  what  1  believe  the  best  writer  upon 
the  subject  describes  as  necessary  to  constitute 
an  unlawful  assembly  :  'Any  meeting  whatsoever 
of  a  great  number  of  persons  with  such  ciz«um- 
stances  of  terror  as  cannot  but  eud^uiger  the 
public  peace,  and  raise  fears  and  jealousies 
among  the  King's  subjects,  seems  properly  to  be 
called  an  unlawful  assembly;  as  where  great 
numbers,  complaining  of  a  common  grievance, 
meet  together,  armed  ia  a  warlike  manner,  m 
order  to  consult  together  concerning  the  most 
proper  means  for  the  recovery  of  then-  interests  : 
for  no  one  can  foresee  wbat  may  be  the  event 
of  SQch  an  assembly.»(c)  Now  the  description 
there  is  'great  numbers  of  people  meeting  with 
such  ctrcumstances  of  terror  cu  cannot  but 
endanger  the  public  peace,  and  raise  fears  and 
jeaiousies  among  the  King's  subjects,*  and  he 
puts,  as  an  instance,  meeting  together  armed 
m  a  warlike  manner.  Meeting  in  a  warlike 
manner  is  by  no  means  essential  in  order  to 
constitute  the  assembly  an  unlawful  assemblT. 
K,  takmgall  the  circumstances  into  consideiar 
tion.  It  IS  such  as  cannot  but  endanger  the 
public  peace,  and  raise  fears  and  jSlousies 
among  the  King's  subjects,  it  is  an  unlawful 
douT^^^i    O^  that  position  there  can  be  no 

Now,  gentlemen,  I  shall  apply  that  law 
to  the  facts  of  this  case.  I  shall  lay 
before  you  evidence  which  will  eatis^ 
you  that  the  manner  of  these  meetings 
was  such  as  tended  to  endanger  the  pubUc 


liege  subjects  of  our  said  La^  the  Queen  to 
hatred  and  contempt  of  the  Government  and 
constitution  of  this  realm  as  by  law  established." 

The  second  count  was  similar,  but 
stated  as  an  oyert  act  of  the  conspiracy 
that  the  conspirators  assembled  at  New- 
port on  the  i9th  of  April  1839,  to  the 
number  of  2,000  and  more,  in  a  menacing 
manner  with  offensiye  weapons,  and  did 
cause  great  terror  and  alarm  to  the  peace- 
able and  well-disposed  subjects  of  Her 
Msgesty.  * 

The  third  count  was  in  the  following 
form : — 

''And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  the  said  H.  Y^, 
W.  E.,  J.  p.,  and  W.  A.  T.,  being  such  persons 
as  aforesaid,  and  unlawfully,  and  maliciously, 
and  seditiously  intending  and  devising  as  afore- 
said, heretofore,  to  wit,  on,  &c.,  with  force  and 
arms^  at,  &c.,  unlawfiilly,  nialiciously,  and 
seditiously,  and  in  a  tumultuous  manner,  did 
meet  and  assemble  themselves  together  with 
divers  other  ill-disposed  persons  whose  names 
are  to  the  jurors  aforesaid  unknown,  to  a  large 
number,  to  wit,  to  the  number  of  2,000,  in  a 
formidable  and  menacing  manner,  in  a  certain 
public  and  open  place  near  to  the  dwelling 
houses  of  divers  liege  subjects  of  our  said  Lady 
the  Queen,  iobabiting  therein,  for  the  purpose 
of  raising  and  excitmg  discontent  and  disaffec- 
tion in  die  minds  of  the  liege  subjects  of  our 
said  Lady  the  Queen,  and  of  exciting  the  said 
subjects  to  hatred  and  contempt  of  the  Qovem- 
ment  and  constitution  of  this  realm  as  by  law 
established,  and  of  moving  the  said  subjects  to 
unlawful  and  seditious  opposition  and  resistance 
to  ^  the  said  Government  and  constitution,  and 
being  so  met  and  assembled  together  for  the 
purpose  aforesaid,  did  then  and  there  unlawfdly 
and  tumultuously  continue  together  with  the  said 
other  ill-disposed  persons  in  such  formidable 
and  menacing  manner  for  a  long  space  of  time, 
to  wit,  for  the  space  of  four  hours,  and  did  then 
and  there  during  all  such  time  by  loud  and 
seditious  speeches,  exclamations,  and  cries, 
raise  and  excite  such  discontent  and  disaffection 
as  aforesaid,  and  did  thereby,  then  and  there, 
cause  great  terror  and  alarm  to  divers  peaceable 
and  well-disposed  subjects  of  our  said  Lady  the 
Queen,  in  contempt,  &c.  and  against  the  peace," 

The  fourth,  fifth,  sixth,  seventh,  eighth, 
ninth,  and  tenth  counts  were  exactly 
similar  to  the  third,  except  that  they 
each  stated  a  different  day. 

The  eleventh  count  was  nearly  similar, 
except  that  it  stated  that  the  2,000  persons 
were  armed  with  offensive  weapons  in 
addition  to  stating  that  they  met  and 
assembled  in  a  formidable  and  menacing 
manner. 

The  twelfth  count  stated  that  the  de- 
fendants— 

**  together  with  divers  other  evil-disposed  per- 
sons to  the  jurors  aforesaid  unknown,  to  a  great 
number,  to  wit,  to  the  number  of  8,000,  here- 


(a)  Afterwards  a  Justice  of  the    Court  of 
Oommon  Pleas. 

(6)  1  St.  Tt.  N.S.  171. 

(c)  1  Hawk.  P.C.  c.  65.  s.  9. 
„(^)  »   St.  Tr.  N  S.  434.      See  also  Hex  v. 
-D«DA«rrt  1  St.  Tr.  N.S.  597 ;  and  Hsiford  v 
BtHey,  ibid,  1071,  per  Holroyd,  J.,  at  p^.  wu 
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peBM,  and  that  langaage  mm  used  which 
mM  tmlawful  and  which  was  caloolated  to 
do  the  greatest  possible  mischief.  It  will 
not  be  necessary  for  me  to  raise  any  ques- 
tion as  to  the  right  of  persons  to  assemble 
in  the  largest  nnmbers,  calmlv  and  peace- 
ably  to  discuss  any  sappoflea  grievance, 
or  to  represent  to  the  Grown  or  to  Farlia« 
ment  any  defects  in  their  political  or 
sociid  condition.  It  will  not  be  necessary 
for  me  to  enter  into  the  qnestion  whether 
this  riffht  should  be  confined  to  those 
assemblies  which  are  held  under  the  con« 
stituted  authorities,  (a)  or  whether  they 
may  not  be  legally  held  by  the  public  them- 
selves.  It  will  not  be  necessary  forme 
to  ask  you  to  put  anv  nice  or  critical  con- 
struction upon  the  language  which  will 
be  proved  to  have  been  used  bv  some  of 
these  defendants,  because^  unless  that 
language  plainly  intimates  an  unlawful 
and  seditious  purpose,  and  if  it  was  the 
mere  excess  of  enthusiasm  directed  to 
laudable  and  proper  objects,  I  shall 
not  ask  you  to  pronounce  a  verdict  of 
ffuilty.  Gentlemen,  it  will  be  necessary 
for  me  in  the  first  instance  to  draw  your 
attention  to  the  state  of  the  town  of  fl  ew- 
port  at  the  time  when  these  transactions 
occurred,  and  to  certain  attempts  which 
were  made  by  parties  at  a  distance 
through  the  medium  of  one  of  the  de- 
fendants to  influence  the  population  of 
that  town.  Newport,  as  probably  you 
may  know,  is  a  town  which  has  risen 
ffreatly  in  wealth  and  importance,  lying 
in  the  midst  of  a  great  number  of  col- 
lieries, and  it  is  surrounded  by  a  number 
of  persons  of  the  working  classes  who  are 
congregated  together  in  the  neighbour- 
hood, and  who  are  easily  excited  by  any 
person  capable  of  awakening  their  sym- 
pathies. Three  of  the  defendants  are 
residents  in  that  town.  Townaend  is  a 
very  ^oung  man,  and  I  deeply  regret  to 
see  him  associated  with  such  people  as 
these  with  whom  he  has  connected  him- 
self. He  is  the  son  of  a  respectable  trades- 
man in  the  town  of  Newport,  and  I 
believe  that  he  is  in  partnersnip  with  his 
father.  (()  Edwa/rde  is  a  tradesman  in 
Newport,  where  I  believe  he  carries  on 
the  business  of  a  baker,  and  the  defendant 
DteJcenson  is  a  butcher  in  Newport. 
These  parties  were  all  at  the  commence- 
ment of  the  present  year  members  of  an 
association  which  had  been  formed  some- 
time before  in  that  town  called  "The 
Working  Men's  Association;"  and  the 
object  of  that  association,  as  avowed  in 
the  printed  rules  which  were  circulated 
by  them,  and  the  views  which  were,  I 


have  no  doubt,  entertained  by  the  parties 
themselves  when  they  entered  into  that 
association  were  very  far  from  being  of 
an  illegal  character.  The  professed  ob- 
ject was  no  doubt  to  assist  a  claim  fbr  a 
great  accession  of  political  power;  but 
at  the  same  time  they  aimed  at  training 
and  preparing  the  mind  of  the  people  by 
increasing  their  knowledge  and^by  other 
legitimate  means  for  the  use  of  that 
power,  when  in  the  course  of  time  it 
might  be  fitly  granted.  The  only  com- 
plaint which  I  shall  make  of  such  an 
association  is,  first,  that  the  banding 
together  one  particular  class  of  persons 
called  the  working  classes  has  a  tendency 
to  sever  one  cl^s  of  the  people  from 
another,  whereas  I  believe  that  the  wel- 
fare, ham)iness,  and  virtue  of  all  aro  best 
promoted  and  protected  by  their  interests, 
affections,  and  feelings  being  all  blended 
together.  That  certainly  was  one  of  the 
evils  attending  upon  this  association. 
Another  was  that  it  furnished  the  fh^me 
work  and  machinery  which,  under  the 
false  guise  of  political  discussion,  and  the 
assertion  of  legitimate  claims,  might  be 
turned  to  the  purposes  of  those  designing 
and  artful  persons  who  first  desired  to 
inflame  the  passions  of  the  people,  and 
afterwards  to  find  an  or^nised  body  pre- 
pared to  carry  their  designs  into  eflect. 

Gentlemen,  the  Working  Men's  Asso- 
ciation met  at  an  inn  called  the  <'  Bush  " 
in  Commercial  Street,  Newport,  and 
towards  the  close  of  last  year  that  asso- 
ciation, I  believe,  in  combination  with 
some  other  bodies  of  the  same  kind  did 
that  which  it  does  not  become  me  to 
characterise  on  the  present  occasion,  but 
which  was  certainly  an  act  of  great  danger, 
they  appointed  a  delegate  to  a  body  of  per- 
sons assembled  in  London  who  took  upon 
themselves  the  style  of  "The  National 
Convention."(a)  At  that  time  the  purposes 
of  the  Working  Men's  Association  had 
assumed  a  more  definite  form,  and  under 
the  auspices  of  three  defendants  whose 
names  I  have  mentioned  to  you,  and  who 
are  resident  in  the  town  of  Newport,  it 
was  declared  that  their  object  was  not  to 
procure  by  legitimate  means,  and  after 
preparing  the  mind  of  the  people  for  a 
great  change,  but  at  once  to  insist  on  the 
adoption  of  what  is  called  **  The  Peonle's 
Charter."  ^ 

A  gentleman  named  Fro9t,(J>)  who  I 
believe  at  that  time  bore  Her  Majesty's 
Commission  of  the  Peace,  was  deputed  to 


(a)  See  Bex  t.  Dewhurst,  I  Bt.  Tr.  N.8.  600. 
(5J  Am  a  wine  merchant,  lee  Ann.  S^.  1889, 
Cfamicle  68. 


(a)  See  aboTe,  p.  568. 

(6)  Afterwards  indicted  and  conTicted  for 
high  treason.  See  report  of  trial  by  Gnmey 
(1840).  As  to  JYoit'fl  i^pointment  to  the  ma- 
gistracy, see  GroTille  Memoirs  (Sod  series),  1, 

SoO. 
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be  ft  delegftte  from  Ne^vport  feo  the  Oon- 
▼ention  in  London,  ftnd  the  GonTention 
in  return  for  haying  receired  ft  delegftte 
from  thftt  part  of  the  country,  sent  there 
a  young  ffentleman  of  the  name  of  VineenL 
He  was,  I  belieTe,  orimially  by  trade  or 
profeesion  a  printer.  He  posseMed  con- 
siderable talent  and  was  capable  of  exer- 
cising Tery  great  power  and  influence 
oyer  popular  aasemDlies.  On  the  Ist  of 
January  in  this  year  VinewU  made  his  first 
appearance  in  this  part  of  the  country, 
not  at  Newport  but  at  Pontypool,  and  as 
the  occurrences  at  that  meetii^  are  the 
subject  of  a  different  consideration  I  shall 
think  it  right  (though  on  the  authority  of 
ft  case(a)  wnich  has  been  decided  I  might 
giye  in  eyidence  what  the  defendants 
haye  done  and  said  at  different  times  to 
dhow  with  what  intention  they  came  to 
the  meetings  which  form  the  subject  of 
this  indictment)  to  abstain  from  alluding 
to  them  lest  it  should  haye  the  effect  of 
prejudicing  your  minds  against  these 
defendants.  I  shall  therefore  say  nothing 
with  respect  to  what  took  place  at  that 
meeting,  and  if  you  haye  heard  anything 
with  re^d  to  it  I  must  beg  of  you  to 
^lamiRtt  it  from  your  minds. 

Gtentlemen,  two  or  three  meetings  took 
place  in  that  part  of  the  country,  and  it 
was  on  the  19th  March  that  Vincent  was 
first  introduced  to  the  people  of  New- 
port. He  had  been  attending  the  Work- 
mg  Hen's  Association  before,  out  the  first 
pubUo  meeting  which  he  attended  took 
place  on  the  19th  March.  Upon  that  day 
a  meeting  was  held  in  a  pubhc  place ;  two 
meetings  indeed  were  held,  one  in  the 
morning  and  one  in  the  eyening,  but  it  is 
that  which  took  place  in  the  eyening  to 
which  I  am  about  to  call  your  particular 
attention.  After  dark  on  that  eyening  a 
great  number  of  persons  were  assembled 
together  in  a  public  place  surrounded  by 
houses  called  Fentonyille.  The  mayor  of 
the  town,  Mr.  Thomas  FhUUpSt  &  member 
of  the  legal  profession,  was  applied  to  by 
some  parties  who  felt  alarmed  at  what 
was  going  on ;  and  in  consequence  of  the 
applications  which  were  made  to  him  he 
made  some  arrangements  with  respect  to 
the  police  and  himself  repaired  to  the 
place  of  assembly.  He  found  there  a 
great  number  of  persons  to  the  amount  of 
seyeral  hundreds.  They  were  in  a  state 
of  great  excitement,  and  the  defendant 
Vinomt  was  addressing  them.  He  was 
speaking  of  the  system  of  g^yemment, 
not  in  terms  of  calm  discussion  or  eyen 
of  decent  rejirobation,  but  he  called  it  an 
fttrocious  and  cannibal  system.  He  de- 
nounced the  aristocracy  as  a  body,  and 


(a)  Bex  y.  Hunt,  1  St.  Tr.  N.a  491 ;  8.0. 
S  B.  &  Aid.  57S. 


represented  them  as  plundering  and  prey- 
ing upon  the  yitals  of  the  people,  and  he 
then  introduced  a  story  which  he  said  was 
taken  from  Palsy's  Moral  Fhiloeophy.(a)  A 
number  of  pigeons,  he  said,  were  engs^jed 
in  gathering  com  which  they  piled  up 
into  ft  heftp.  Amongst  the  company  was 
one  fftt,  lamy  fellow  who  would  not  work ; 
he  sat  in  a  comer  while  all  the  rest  in- 
oreftsed  Uie  heap,  ftnd  ftll  he  did  was  to 
eftt  ftnd  grow  fat.  His  fellows,  howeyer, 
were  not  content  that  he  should  fatten  in 
idleness  upon  the  fruits  of  their  industry, 
and.  endeayoured  to  ^t  rid  of  him ;  but 
he  called  to  his  assistance,  a  number  of 
equally  oyergorged  oonipanions,  and  droye 
away  the  industrious  birds,  and  if  any 
poor  starying  pigeon  dared  to  take  » 
grain  of  his  own  com  he  was  punished 
with  death ;  the  fat  pigeon  and  Ids  help- 
mates feftsted  upon  the  com,  ftnd  ^ye  the 
Iftbourers  they  droye  ftWfty  nothing  but 
the  chftff.  This,  he  said,  was  just  how 
the  working  classes  were  treated.  They 
were  the  industrious  pigeons.  The  aria- 
tocracT  were  the  fat  and  bloated  pigeona 
that  plundered  the  poor  who  got  nothing 
but  cnaff,  when  really  the  com  was  th«ir 
own.  What  was  this  but  a  cannibal  and 
fttrocious  stftte  of  things  F  It  would  be 
preferftble  for  eftoh  man  to  make  himself 
ft  home  in  ft  oayem  or  tree  than  perpetuate 
the  present  system.  Why,  he  said,  should 
such  a  Goyemment  be  allowed  longer  to 
exist  P  He  said  when  they  asked  the 
House  of  Commons  for  uniyersal  suffhwe 
they  were  told,  *'  Do  we  not  erect  beautinu 
prisons  for  your  criminals^  and  do  we  not 
rear  splendid  bastiles  to  keep  you  when 
you  get  old,  and  giye  you  gruel  to  liye 
onF^  He  told  them  that  the  men  of  the 
North  had  resolyed  to  sign  no  more  peti- 
tions, that  the  snowball  of  Ohartism  waa 
increasing  daily  in  sise ;  it  was  rolling  and 
getting  lai^^  at  eyerytum.  They  had 
almost  got  it  to  the  top  of  the  hill,  but 
the  meeting  knew  that  the  nearer  thery 
got  it  to  the  top  the  more  difficult  it  would 
be  to  roll.  He  called  upon  the  men  of 
Newport,  as  they  loyed  freedom,  to  put 
their  dioulders  to  the  work,  and  said  they 
must  all  act  together,  and  when  theT 
reached  the  top  of  the  hill  they  would  call 
out  to  their  adyersaries,  the  aristocrats, 
to  beware  of  the  ayalanche  that  was  about 
to  faU.  They  would  warn  them  to  get 
out  of  the  way.  They  would  with  their 
million  yoices  call  to  their  enemies  to 
stand  aside,  and  then  down  the  snowball 
would  go,  and,  if  their  warnings  were 
disregarded,  hurl  destruction  upon  the 
heads  of  their  oppressors.  Perhaps  the 
aristocra<7  would  say  that  the  snowball 
would  break  in  pieces  before  it  reached 


(a)  Bk.  8,  pt.  1,  chap.  1. 
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the  bottom;  bat  here  the  tyrants  would  be 
deoeiyed,  for  the  Chartists  woald  make 
their  ball  so  hard  that  if  it  broke  one  of 
the  pieces  woald  knock  the  sense  out  of 
the  aristocracy.  He  spoke  of  the  military 
being  called  out,  and  said  their  fathers  and 
grandfathers  had  fonght  enough  for  other 
neoplcy  and  the  Chartists  would  fight  only 
for  themselves.  He  said  that  if  Lord  JohM 
Btt8$dl  should  say  to  him,  **You  shall 
take  up  a  musket/'  he  would  say  in 
answer,  '*  It  shall  be  to  fight  for  myself, 
and  not  for  those  who  oppress  the  work- 
ing people."  fle  then  referred  to  the 
great  charter  of  our  liberties,  which,  he 
said,  was  obtained  by  the  barons  march- 
ing against  King  John;  "and  shall  the 
people,"  said  he,  **  be  now  less  successful " 
m  obtaining  the  People's  Charter  P  He 
then  said  that  a  rural  police  was  contem- 
plated, and  he  recommended  all  chartists 
if  the  police  interfered  with  them  to  break 
their  heads. 

Such,  gentlemen,  are  some  of  the  ex- 
pressions which  will  be  proTed  to  hare 
been  used  by  Vineeni  upon  the  occasion 
to  which  I  have  called  your  attention. 
They  will  be  proved  by  the  mayor  of 
Kewport,  who,  in  consequence  of  imorma- 
iion  which  he  had  received,  went  to  the 
■pot  and  anxiously  listened  to  what  was 
■aid.  That  meeting  lasted  for  several 
hours,  commencing  at  about  seven  or 
eight  o'clock  and  net  breaking  up  till  ten 
or  eleven  o'clock  at  night. 

G^entlemen,  on  the  25th  of  March 
another  meeting  was  held  of  the  same 
character,  which  was  attended  by  an  equal 
number  of  persons,  and  at  which  language 
of  a  similtf  kind  was  addressed  to  them. 
Tawmend,  upon  that  occasion,  was  in  the 
ohair.  DieihiBnBon  also  took  an  active  part 
and  said  that,  if  the  police  should  attack 
the  Chartists,  they  would  be  warranted  in 
treating  them  as  mad  dogs.  That  meet- 
ing fortunately  terminated  without  any 
actual  breach  of  the  peace. 

On  the  27th  March  another  meeting 
took  place,  and  you  will  find  that 
Edwoutb,  a  person  of  considerable  phv- 
■ical  power,  was  seen  going  along  the 
streets,  first  sweeping  them  down  to  a 
place  called  Pillgwenlly,  at  a  distance 
from  Fentonville,  and  then  returning 
again  with  the  psKrties  he  had  assembled 
together  to  the  place  at  Fentonville  where 
the  meeting  was  held.  The  aspect  of 
these  processions,  which  came  after  dark 
along  the  streets,  was  such  as  to  excite 
terror  and  alarm  among  the  peaceable 
inhabitants  of  the  place.  Fint  of  all 
there  were  some  laos,  some  with  sticks, 
and  some  without.  Behind  them  followed 
a  number  of  persons  linked  arm  in  arm 
alonff  the  streets,  and  behind  them  fol- 
IowmI  a  number  of  other  persons  who  did 


not  appear  to  be  immediately  connected 
with  tnem,  but  who  were  probably  at- 
tracted by  curiosity  to  the  spot ;  and  in 
that   form   they    proceeded   on    several 
occasions  to  the  place  where  the  meetings 
were  held.    There  was  a  waggon  placed 
under  the  light  of  a  gas  lamp,  and  from 
that  place  the  people  were  harangued  in 
the  manner  which  you  will  hear  from  the 
witnesses.     By  this  time  the  Convention 
had  determined  that  the  National  Petition, 
as  it  is  called,  should  be  presented  to  the 
House  of  Commons  on  tne  6th  of  ULaj. 
That  was  a  petition  for  an  Act  of  Parlia- 
ment by  which  there  should  be  granted 
what  these  defendants  call  universal  suf- 
frage, though  it  is  not  strictly  speakiuff 
so,  for  that  would  involve  all  persons  o? 
both  sexes,  and  of  all  agea,  but  the  suf- 
frage which  they  call  universal  is  that 
every  person  of  fall  age,  unconvicted  of 
crime,  and  of  the  male  sex,  should  have  a 
voice  in  the  election  of  members  to  serve 
in  Parliament.    The  next  claim  is  that 
Parliaments  should  last  only  for  a  year, 
next  that  the  votes  should  be  taken  by 
ballot ;  next  that  there  should  be  no  pro- 
perty  qualification   required   to    enable 
persons  to  sit  in  Parliament ;  and  the  last 
point  was  that  the  representatives  of  the 
people  should  be  paid  for  their  services. 
The  first  proposition,  if  granted,  would, 
no  doubt,  work  a  tremendous  alteration  in 
the  government  and  constitution  of  thiB 
country.    It  is  not  for  me  to  sav  whether 
that  change  would  be  a  change  for  evil  or 
for  ipod  ;  and,  as  to  the  last  proposition, 
I  think  those  who  brought  it  forward  did 
so  with  reference  to  their  own  pockets,  or 
to  some  much  more  narrow  object  than 
that  by   which   they   professed    to    be 
actuated.    These  were  the  principles  ex- 
pounded by    VincefU,    and  also  by  the 
three  other  defendants ;  and  whatever  you 
mav  think,  or  I  may  think,  of  these  prin- 
ciples, I  am  not  here  to  contend  before 
you  that  the  assertion  of  them  calmly, 
deliberately,  or  fairly,  or  that  the  looking 
forward  to  some  future  time  when  the 
people  might  be  prepared  for  so  great  and 
momentous  a  change  is  either  unlawfU, 
or  in  any  degree  cmpable.   I  am  very  far 
fit>m  meaning  to  contend  before  you  that 
either  the  adoption  of  these  principles, 
their  assertion  through  the  press,  or  their 
calm   and   temperate    discussion   on   fit 
occasions  woula   be  of  itself  an  ofienoe 
against  the  law ;  but  you  will  find  that  at 
the  meeting  to  which  I  am  now  calling 
your  attention,  Vincent  reconmiended  the 
people  to  be  ready  against  the  6th  of 
May,  when  he  said  every  hUl  and  valley 
would  be  prepared  to  send  forth  its  army, 
if  required  by  the  Convention.     These 
were  not  meetings  for  the  purpose  of  col- 
lecting Bignatores  to  a  petition,  not  meet- 
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ings  held  with  the  view  of  keepiag  alive 
in  the  hearts  of  the  people  a  deaire  to 
aoco^plish  these  objects  at  some  fitting 
time.  £lo  one  cooldsappose  for  a  moment 
that  the  Legislature  would  at  onoe  adopt 
such  a  petition ;  and  the  object  of  these 
parties,  no  doubt,  was  to  hold  out  that  the 
people  were  to  be  prepared  upon  the 
failure,  which  they  knew  and  anticipated, 
tK>  use  that  force  and  terror  bjiwhidi  alone 
the  Charter  could  by  possibilitnr  be  ob- 
tained. Accordingly  Vineent  called  upon 
the  people  with  reference  to  the  6th 
of  May  to  be  ready  to  act.  He  was 
answered  by  cries  from  the  crowd  of  "  We 
will,  we  will."  He  then  called  upon  those 
who  were  ready  to  swear  or  to  engage  to 
support  the  Convention  on  that  occasion 
to  nold  up  their  hands.  Upon  this  a 
great  many  hands  were  held  up,  and 
among  the  rest  E^ki?ard$  held  up  an 
arm  of  considerable  force,  crying  out  at 
the  same  time,  ''  Here  is  stuff,"  meaning, 
no  doubt,  Here  is  something  I  am  pre- 
pared to  use  in  case  of  need  for  the 
purpose  of  obtaining  by  force  those  po- 
litical advantages  or  immunities  which 
we  have  no  other  means  of  obtaining. 
Vincent  then  referred  to  some  persons 
resident  in  the  town.  He  referred  to  Mr. 
PhiUip8,  the  mayor  of  Newport,  and  to 
Mr.  Frotl^ro,  his  partner,  and  said  that 
they  were  two  of  the  greatest  enemies 
that  the  working  man  had.  He  was 
answered  from  the  crowd  by  a  corre- 
sponding cry,  and  then  he  said,  **  I  should 
like  to  see  Mr.  Prothero  hung  up  to  that 
lamp-post,  and  when  he  is  cut  down  I 
could  point  out  a  fit  place  for  his  inter- 
ment. Now,  I  do  not  mean  to  impute 
to  Vincent  that  he  uttered  those  words 
with  any  intention  of  shedding  Mr.  Pro* 
(hero's  blood,  or  that  he  was  actuated  bv 
any  deep  or  malignant  motive,  but  I  oaU 
your  attention  to  them  to  show  you  how 
excitement  of  this  description  may  induce 
people  to  say  things,  and  do  acts,  which 
m  tneir  cooler  moments  they  would  mourn 
over  and  lament. 

Gentlemen,  the  next  meeting  to  which 
your  attention  will  be  directed  was  held 
m  the  same  place  on  the  18th  of  April. 
Vi/ncent  being  the  gentleman  who  nad 
come  down  from  London  for  the  purpose 
of  exciting  the  Chartists  and  putting  tnem 
into  action  was,  of  course,  the  prmoipal 
speaker  on  that  occasion.  Tounnendwvm 
in  the  chair.  Vincent  then  attacked  the 
aristocracy  in  very  serere  terms.  He 
said  that  they  now  looked  upon  the 
Chartists  with  contempt,  but  that  when 
the  time  arriyed  for  the  Chartists  to  rise, 
such  a  blow  would  be  struck  as  in  twentv- 
four  hours  would  decide  their  fate.  He 
said  that  England  v^as  a  large  farm,  the 
poor  labourers  upon  which  had  been  plim« 


dered  by  a  set  of  sooundrels  who  should 
no  longer  do  so;  that  the  plnnderera 
should  work  and  earn  their  bresd  honeBtly 
or  the  Chartists  would  throw  them  over 
the  hedge.  Vinomt  also  told  the  people 
that  the  hijgher  class  was  the  idle  dass, 
that  they  lired  npon  the  pioduoe  of  their 
labour,  and  he  called  upon  them  in  fotore 
not  to  allow  them  to  do  so,  and  then 
he  added  that  which  1  am  afraid  jcm 
will  find  to  have  been  uttered  more  than 
once  at  these  meetings— he  added  this 
short  sentence,  short,  but  likely  to  be 
deeply  impressed  on  the  minds  of  those 
whom  he  addressed  :— 

"Ton  are  not  bound  by  the  laws,  becaase 
they  are  made  by  men  in  the  election  of  whom 
you  have  no  voice." 

You  will  find  that  on  this,  as  well  as  on 
other  occasions,  reference  is  made  to  the 
working  dasses  as  apart  and  separate 
from  the  rest  of  the  community,  ana  they 
are  termed  by  these  men  '*the  useftil 
classes."  Now  that  the^  are  most  useful, 
and  that  among  them  is  to  be  found  as 
much  virtue  as  is  to  be  met  with  among 
any  class  of  men  on  the  globe,  Gfod  forbid 
that  I  should  deny  it.  But  is  it  just,  is 
it  fair,  is  it  honest  to  address  these  men 
as  though  they  alone  bear  all  the  care 
and  all  the  sufiering  which  unhappily 
preyails  P  I  should  like  to  know  whether 
those  who  produce  all  the  graces  and 
ornaments  of  life  are  not  useful  too,  and 
whether  they  have  not  their  suferings 
and  their  cares,  fh>m  many  of  whidh  the 
working  classes  are  exempt. 

Then,  gentlemen,  there  was  another 
meeting  on  the  19th  of  April.  On  that 
occasion  Edwaardi  was  seen  in  the  street 
in  the  first  instance  getting  the  people 
together,  and  when  he  had  ooUeoted  a 
sufficient  number  he  was  seen  running 
with  them  to  a  place  called  Mill  Street, 
where  the  orowd  greatly  increased.  He 
had  a  stick  himself,  and  many  of  the  par- 
ties who  were  with  him  had  short  sticks 
also.  I  do  not  present  that  to  you,  how- 
over,  as  a  yeiy  important  feature  in  the 
case,  because  t  do  not  suppose  that  anj 
immediate  or  instant  breacn  of  the  peace 
was  then  in  the  contemplation  of  theae 
parties,  nor  is  it  necessary  that  there 
should  have  been  to  satisfy  the  chane 
made  against  them.  It  is  sometimes  mnca 
more  fearful  to  find  a  large  namb:r  of 
persons  whose  actions  may  oe  swayed  by 
men  capable  of  directing  weir  force  when, 
a  convenient  time  arrives,  and  something^ 
more  awful  and  alarming  in  the  yery  order 
in  which  they  are  kept,  than  there  is  in  » 
mere  accidental  tumult  whidii  may  arise 
and  pass  away  with  the  immediate  ezotte* 
ment  which  causes  it.  On  this  occasion 
also  FuicsfU  made  a  speech  to  whielk 
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jour  pairtknlftr  attention  will  be  called 
ttod  in  the  ootiZBe<tf  Itot  fipeeok  he  said  :*-* 


''WlieQ  the  time  for  resistance  arrives  let 
your  C17  be, '  To  your  tents,  O  Israel  I '  and  then 
irith  one  Toioe,  one  heart,  and  one  blow  perish 
the  privileged  orders !  Death  to  the  aristocracy  ! 
Up  with  Sie  people  and  the  Grovemment  they 
hiyre  establkhedl " 

At  the  same  time  it  was  said  that  the 
soldiers  would  not  act  against  tbem, 
and  that  they  were  their  brothers,  and 
cheers  were  giyen  for  the  British  soldiers. 
ViMeni  on  mat  occasion  again  told  the 
meeting  that  as  they  had  no  yoibe  in  the 
election  of  those  by  whom  laws  were  made 
they  were  not  bound  to  obey  the  laws. 
Vincent  will  also  be  shown  to  have  said 
that  they  wonld  assemble  on  a  certain 
day  in  thousands  and  tens  of  thoosands 
Wad  the  Jews  on  the  feast  of  the  Passover, 
and  used  expressions  importing  that  the 
people  had  a  right  to  be  armed,  and  woe 
to  those  who  should  venture  to  resist 
them. 

€(entlemen,  that  meeting  excited  great 
sdarm  among  the  people  resident  in  the 
town  of  Newport.  Shortly  afterwards 
Edswcurds  went  again  into  the  collieries 
accompanied  by  Vineeni,  and  returned  on 
the  25th  of  April,  when  another  meeting 
iras  held.  Before  that  time  the  magis- 
tracy had  become  alarmed  at  the  state  in 
which  they  found  the  town,  and  they 
thought  it  right  to  issue  a  hand- bill,  which 
I  wifl  present  to  you  because  it  was  made 
the  suDJect  of  comment  at  a  subsequent 
meeting.    It  is  in  these  words : — 

"  Borough  of  Newport,  county  of  Monmouth. 
— ^Whereas  it  has  been  made  to  appear  unto  us 
the  undersigned  justices  acting  in  and  for  the 
borough  aforesaid-  that  public  meetings  have 
been  holden  in  houses  and  places  wi&in  the 
said  borough  at  which  resistance  to  the  laws 
has  been  advised  and  encouraged,  and  that  large 
numbers  of  people  have  attended  such  meetings 
at  late  hours  in  the  evening,  and  have  proceeded 
through  the  streets  of  the  town  in  organised 
bodies,  many  of  such  persons  being  armed  with 
bludgeons,  to  the  disturbance  of  the  public  peace 
and  to  the  alann  of  many  of  the  inhabitants^  of 
the  town.  And  whereas  all  meetings  at  which 
resistance  to  the  laws  is  counselled  and  encou- 
raged, and  all  meetings  of  great  numbers  of 
people  accompanied  by  circumstances  likely  to 
endanger  the  public  peace,  and  particularly 
organised  processions  through  the  streets  of  the 
town,  calculated  to  excite  fear  and  apprehension 
in  the  minds  of  the  inhabitants,  are  unlawful 
assemblies,  now,  therefore,  we  do  hereby 
rtrie^  charge  and  enjoin  all  persons  whatsoever 
to  abstain  ftom  attending  meetings  assembled 
with  a  view  to  oicourage  reaietanee  to  the  laws 
or  to  disturb  by  violence  the  settlement  of  pro- 
perty, and  all  meetings  calculated  to  endanger 
the  pnblie  peace,  and  to  abstain  from  joiniog  in 
organised  processions  through  the  streets  of  the 


tenn.  And  wo  also  oharge  and  enjoin  all  pnb- 
licans  aad  others  to  allow  no  meelingB  01  an 
illegal  character  to  be  held  in  their  booses. 
(Hven  under  eus  hands  tUs  24th  day  of  April 
1839. 

•'  (Signed)        T.  Phillips,  junr. 
"  W.  Bbbwbb. 
"  Lewis  Edwabob." 

Gentlemen,  another  meeting  was  held, 
as  I  haye  told  yon,  on  the  25th  April,  and 
there  language  of  the  same  character  to 
which  I  have  before  called  your  attention 
was  used,  and  the  hand-bill  which  I  haye 
jmst  read  to  you.  Vinoeni  insisted  that 
these  meetings,  were  perfectly  legal  and 
that  they  would  hola  them  when  and 
how  they  pleased,  and  that  no  one  should 
obstruct  or  prevent  them.  I  will  not 
fatigue  you  by  stating  to  you  all  that  was 
said  at  these  different  meetings,  for  yon 
will  hear  the  particular  expressions  fhom 
the  witnesses  who  will  be  presented  before 
yon.  Vincent  addressed  the  meeting  as 
citizens  of  the  British  Democracy.  It 
was  then  aonounced  that  Vincent  was 
about  to  leave  Newport  on  the  following 
day  for  a  short  time,  and  all  his  friends 
were  invited  to  assemble  opposite  to 
Froefs  house  for  the  purpose  01  showing 
him  respect.  Accordingly  a  great  crowd 
of  persons  assembled  opposite  to  Froed's 
house  on  the  26th  of  April.  That,  of 
course,  was  not  a  night  meeting,  and 
so  far  it  wants  the  clu^racter  which  be- 
longs to  all  the  other  meetings.  Vmcent 
was  about  to  leave  for  Bristol  by  the 
packet,  and  the  meeting  was  necessarily 
held  in  the  early  part  of  the  day,  and 
when  Vincent  was  at  the  wharf  he  left 
the  people  what  he  called  his  parting 
instructions.  He  said  he  was  going  to 
attend  a  great  meeting  on  Brandon  Hill 
in  the  city  of  Bristol,  and  he  then  told 
them  when  some  yeomanry  were  passing 
by  to  look  at  themselves,  to  see  what 
great  fists  they  had  and  what  nails  they 
had  in  their  shoes. 

"  Tlunk,"  said  he,  ••  if  you  were  to  give  one 
of  those  men  a  kick  with  one  of  those  great 
shoes  of  yours,  heavv  as  they  are  with  nails, 
what  would  become  or  him  ?  '* 

Those  were  among  the  parting  words 
of  Vincent  when  he  left  for  Bristol, 
whereupon  his  arrival  he  attended  a  meet- 
ing which  was  held  on  Brandon  Hijl, 
wmch  is  only  material  hero  beoause  he 
referred  there  to  what  he  had  been  cbing 
during  the  previous  five  or  six  weeks  in 
the  town  of  Newport.  Townsend  went 
with  Vincent  to  Bristol,  but  he  returned 
on  the  following  day  ;  and  I  shall  oall 
a  witness  before  vou  who  will  tell  you 
how  he  eipressed  himself  with  respect  to 
the  share  he  had  taken  in  these  meeting;*, 
and  he  will  describe  a  conversation  whioh 
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ocomred  on  that  oocaBion  which  will  tend 
to  throw  some  ftuiher  light  upon  the 
character  and  yiewe  of  these  parties. 

Now,  ffentlemen,  these  are  the  facts 
which  will  be  laid  before  yon  in  oTidenoe 
with  reference  to  these  rospeotive  meet* 
ings.  I  will  show  yon  the  aspect  which 
these  meetings  bore,  the  part  which  each 
defendant  took  in  them,  and  the  langoa^ 
which  they  nttered.  We  charge  that  their 
real  objects  were  not  to  lead  the  people  to 
a  calm  consideration  of  their  duties  or 
their  rights  bnt  to  excite  them  to  resist- 
ance to  tbe  present  state  of  thi^s  and  to 
render  all  property  insecure.  We  charge 
them  not  with  merely  seeking  to  incnlcate 
some  great  political  principles,  bnt  with  a 
desire  to  carry  those  principles  into  action 
b^  force  and  terror.  We  charge  them 
with  having  sought  to  set  one  class  of  the 
people  against  another,  as  if  the  one  dass 
were  meritorions  and  the  other  consisted 
of  none  bnt  oppressors,  and  with  having 
endeavoured  to  mcnlcate  a  most  dangerous 
and  unjust  doctrine ;  that  the  property 
which  has  descended  to  men  from  their 
forefathers  should  be  divided  amongst 
those  to  whose  passions  these  considera- 
tions were  addressed.  Gentlemen,  the 
witnesses  who  will  be  called  before  you 
are  persons  who,  I  believe,  are  entitlea  to 
your  full  reliance,  at  all  events  they  will 
come  before  you  with  an  intention  of 
stating  that  which  is  strictly  true.  It  will, 
of  course,  often  happen  that  in  a  crowded 
assembly  where  a  good  deal  of  tumult 
exists  some  expressions  may  strike  the 
mind  of  one  person,  and  others  another, 
that  some  incidents  will  be  present  to  the 
minds  of  one,  and  not  to  another.  But 
you  will  bear  in  mind  that  what  the  wit- 
nesses will  describe  to  you  passed  in  the 
public  streets  of  Newport  in  the  presence 
of  hundreds  of  people.  The  meetings  were 
perfectly  pubbc  and  notorious.  There- 
fore, the  expressions  to  which  I  have  called 
your  attention  will  not  be  proved  to  you, 
as  they  have  been  proved  in  some  oases 
where  Governments  have  thought  it  right 
to  induce  persons  to  assume  the  guise  of 
friendship  and  alliance  with  those  whose 
schemes  they  wish  to  baffle,  and  having 
first  made  them  spies,  afterwards  to  make 
them  witnesses.  Nothing  will  be  pre- 
sented to  you  which  did  not  take  place  in 
the  presence  of  great  numbers  of  people ; 
and  if  what  is  stated  by  the  witnesses  we 
should  call  before  you  should  be  untrue, 
there  must  be  abundant  means  of  con- 
tradicting them.  Whether  my  learned 
friend  will  lay  evidence  of  that  descrip- 
tion before  you,  or  whether  he  will  trust 
to  the  address  which  he  will  make  to  you 
at  the  close  of  my  case,  I  cannot  tell.  I 
rejoice  that  the  interests  of  the  defendants 
are  committed  to  the  cxre  of  a  gentleman 


of  great  acateness  and  eloquence,  who  is 
brouffht  from  the  bar  of  another  circiiii,(a) 
and  wat  he  ia  assisted  by  a  gentleman  of 
the  greatest  talent  and  highest  promise 
on  our  own.  If  my  friend  should  call  no 
witnesses,  this  wiU  be  the  only  oppov' 
tnnity  that  I  shall  have  of  addressing 
you.  I  might,  if  I  had  thought  fit,  have 
daimedthe  risht  of  Tep\j,(lb)  this  beiDg 
as  I  have  stated  to  you  a  Ghovemment  pro- 
secution, but  I  have  thooght  it  better  to 
abstain  from  exercising  that  right.  If  my 
friend  should  seek  to  defend  his  clients 
by  suggesting  to  you  that  there  have 
been  other  meetings  held  on  other  occa- 
sions which  may  ^ve  exhibited  some  of 
the  appearances  present  at  this,  and  that 
those  nave  been  allowed  to  pass  away 
without  notice,  I  shall  first  ask  you  to 
recollect  that  it  is  not  from  one  circum- 
stance alone  as  the  number  of  persons 
oollected  together,  the  time  of  night  at 
which  they  assembled  or  from  some  of 
them  being  armed  with  sticks,  but  it  ia 
from  the  purpose  avowed,  and  the  lan- 
guage used  by  these  parties,  that  I  shall 
ask  you  to  come  to  the  conclusion  that 
the^  are  guilty  of  the  charges  here  made 
agaonst  them;  and  in  the  next  place  I 
entreat  you  to  bear  in  mind  that  the 
question  is  not  whether  other  persons 
may  not  at  some  other  time  have  used 
lauffuaffe  which  may  have  brought  them 
under  tne  censure  of  the  law,  but  whether 
the  bounds  of  fair  discussion  have  not  in 
the  present  case  been  greatly  overstepped. 
Gentlemen,  to  these  considerations  your 
attention  will  be  directed.  I  ask  no 
assistance  from  any  prejudice  you  may 
entertain.  I  make  no  appeal  to  inflame 
your  passions,  whatever  may  be  your 
opinions  with  respect  to  the  doctrines  of 
which  these  persons  are  the  avowed  advo- 
cates, whatever  distrust  you  may  have 
with  respect  to  their  motives,  or  whatever 
fears  you  may  entertain  with  regard  to 
their  ultimate  success.  I  ask  you  to  de- 
cide nothing  against  them  except  upon  a 
scrupulous  and  nice  consideration  of  the 
evidence  which  will  be  laid  before  you. 
If  we  had  been  here  now,  not  in  the  midst 
of  order  and  tranquillity  and  veneration 
for  the  laws  and  for  those  by  whom  they 
are  administered,  but  were  engaged  upon 
the  trial  of  these  parties  bv  the  light  of 
incendiary  fires  or  amidst  the  cries  of  an 
active  revolution,  I  would  still  say.  Pre- 
serve the  dignity  of  the  laws,  and  let  them 
be  sustained.  Even  if  you  should  fear 
that  the  constitution  of  this  great  country, 
with  all  the  happiness  it  has  cherished. 


(a)  Roebuck  was  a  member  of  the  Novthem 
Cinait. 

(6)  See  1  St.  Tr.  N.S.  46it ;  2  St  Tr.  NA  271, 
477,  560,  1019. 
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all  the  genius  it  has  kindled,  and  all  the 
yirtae  it  has  nurtnred,  is  abont  to  naas 
away  from  the  world  and  hold  a^  place 
only  in  the  wonder  and  admiration  of 
Bucoeeding  ages,  if  yon  think  with  x>ain 
opon  the  danger  impending  oyer  yonr 
country  and  of  the  horrors  of  civil  commo- 
tion, I  implore  yon  not  to  let  one  throb  of 
anxiety  abate  yonr  close  attention  to  the 
evidence  whicn  will  be  laid  before  yon.  I 
pray  yon  to  look  at  the  evidence  in  all  its 
Dealings,  to  give  the  defendants  the  benefit 
of  any  reasonable  donbt  you  may  enter- 
tain, mercifully  to  interpret  everything 
which  may  appear  to  be  uncertain,  and 
only  to  find  them  ^iltj^  if  the  evidence 
foroes  upon  yon  an  irresistible  conviction 
that  these  assemblies  are  inconsistent  with 
the  peace  and  order  of  well-regulated 
society,  and  that  the  defendants  have 
borne  a  guilty  part  in  them.  Whether 
jon  come  to  the  conclusion  of  conviction 
or  acquittal,  think  not  of  the  consequences 
of  your  verdict,  but  leave  them  in  the 
hands  of  Him  whose  aid  you  asked  when 
yon  entered  upon  the  solemn  duty  which 
you  are  now  about  to  discharge,  and  feel 
assured  that  His  protection  will  not  fail 
you.  (Some  little  applause  followed  the 
opening  speeclL) 

Aldebson,  B.  :  Let  me  have  no  more  of 
this.  I  mean  to  try  this  case  just  as  I 
should  if  it  was  an  action  for  goods  sold 
and  delivered,  and  I  expect  but  perfect 
order  and  decorum. 

Evidence  vob  the  Gbowk. 

On  the  part  of  the  prosecution  the 
following  evidence  was  given : — 

Thonuu  PhiUips :  I  am  mayor  of  New- 
port. In  consequence  of  imormation  I 
received  on  the  19th  of  March  last  I 
directed  the  superintendent  of  police  to 
go  to  Pentonville  to  protect  persons  and 
property.  At  eight  o  clock  in  the  evening 
of  tne  19th  of  March  I  went  to  Pentonville, 
an  open  place  in  the  town  of  Newport 
about  100  yards  long  and  15  wide,  it  is 
an  oblong  space  of  ground.  I  found 
about  300  persons;  a  stage  was  erected 
against  the  lamp-post,  and  Vincent  was 
addressing  the  meeting. (a)  My  attention 
was  first  called  to  his  description  of  the 
system  of  government  under  which  we 
lived  in  this  country.  He  described  it  as 
a  cannibal  and  atrocious  system.  He  said 
he  could  not  call  it  by  any  other  name,  for 
it  doomed  men,  women,  and  children  to 
toil  in  factories  in  a  state  approaching  to 
starvation  and  nakedness,  for  the  sake  of 
increasing  the  wealth  of  the  aristocracy. 
He  then  cited  an  anecdote,  which  he  said 


was  in  PaiUyXa)  of  a  flock  of  industrious 
pigeons,  who  were  employed  in  coUectinflr 
grain,  and  one  overgorffed  pigeon  remainea 
in  a  comer  doing  nothing  but  devouring 
the  produce  of  the  working  pigeons.  The 
overg^ged  pigeon  called  to  its  aid  other 
pigeons  that  did  no  work,  and  they  drove 
away  the  working  piffeons  from  the  grain 
which  they  had  coflected,  allowing  the 
working  pigeons,  to  whom  the  ffrain 
belonged,  nothing  but  chaff.    He  said : — 

''Sach  is  the  system  under  which  we  live: 
the  wealthy  classes  devour  the  labour  of  the 
working  classes,  devouring  the  com,  and  leaving 
them  nothing  bat  chaff.*' 

He  asked  if  such  a  system  should  loneer 
exist,  and  said  a  home  m  a  cavern  would  be 

g referable  to  living  in  such  a  state  as  this, 
e  then  referred  to  the  People's  Charter, 
and  to  the  snowball  of  Chartism,  which 
was  gradually  increasing  in  size.  He  said 
they  nad  got  near  the  top  of  the  hill,  and 
he  called  on  the  men  of  N'ewport  to  assist 
in  getting  the  snowball  to  the  top  of  tiie 
hill,  and  when  there  they  would  call  on 
their  oppressors  to  beware,  and  get  out  of 
the  way,  or  the  snowball  would  roll  down 
and  cru^  them.  He  said  their  fathers  and 
grandfathers  had  served  in  the  militia  long 
enough.    He  said : — 

**  If  Lord  John  Bassell(^6)  were  to  ask  me  to 
take  a  musket,  I  should  sa^  no ;  for  if  I  am  to 
fight  at  all,  it  will  be  agamst  the  oppressors  oi 
the  people." 

He  said  that  Magna  Charta  had  been 
obtained  by  the  barons  marching  against 
King  John,  and  asked,  why  should  the 
people  now  be  less  successful  P  He  said 
the  Government  contemplated  tide  esta- 
blishment of  a  rural  police,  (o)  and  added — 

"  If  any  policeman  interfere  with  you,  break 
his  head." 


IMi 


a)  See  as  to  the  above  meeting,  Dorling's 
life  of  Vincent,  p.  17. 


(a)  Moral  Philosophy,  Book  8,  Part  1, 
Chapter  I. 

(6)  Home  Secretary  at  this  time.  The 
making  of  lists  and  the  ballots  and  enrolments 
for  the  militia  were  suspended  in  1829  by  10  Geo. 
4.  c.  10,  as  coDtinued  by  annual  Acts,  a  pro- 
vision being  contained  in  section  2  of  that  Act 
that  proceedings  might  be  had,  during  such 
suspension,  for  the  making  of  lists,  &c.  if  so 
directed  by  Order  in  Counc^. 

(c)  On  the  22nd  July,  1S39,  Lord  John 
Bossell  stated  that  it  was  his  intention  to  ask 
leave  to  bring  in  a  Bill  to  enable  county  magis- 
trates to  establish  a  constabulary  force  in 
counties  or  districts  of  comities  for  the  better 
promotion  of  the  peace  and  tranquillity  of  such 
counties  and  districts.  Leave  was  moved  for 
accordingly,  and  granted  on  the  24th  July. 
The  Bill  was  read  a  first  tune  on  the  80th  July 
and  a  second  time  on  the  6th  August.  Hansard, 
Pari.  Deb.  8rd  series,  49,  621,  727,  992,  13S5. 


looking  ont  I  saw  a  large  crowd.  They 
were  Baonting  and  clieerm^.  ^  Mveelf  and 
the  other  magistrates  pnolishea  a  caii- 
tion,(&)  which  was  generally  circulated. 

On  the  25th  of  April  there  was  a  meet- 
ing. I  saw  Edwa/rds.  He  had  a  stick, 
and  people  followed  him.  He  halted  them 
in  front  of  Frost'sic)  house  for  a  short 
time,  and  then  went  on.  This  was  about 
seyen  in  the  eveninff,  and  about  eight  I 
went  out  with  the  late  mayor.  I  heard 
shouts,  and  a  crowd  passed  us.  In  the 
front  of  the  crowd  were  a  great  many 
young  lads  from  12  to  18  years  old ;  fol- 
lowing them  were  a  number  of  men,  arm- 
in-arm,  to  the  amount  of  some  hundreds. 
(The  population  of  Newport  is  about 
12,000.)  The  mob  was  about  1,000  persons, 
and  the  street  was  crowded  by  spectators 
besides.  When  they  approached  us  they 
hooted;  I  understood  it  to  be  meant  for 
me.  Edwards  was  with  them.  They  sang 
at  interyals  the  line  of  "  Bule  Britannia," 
"Britons  never  will  be  slaves."  They 
came  to  a  stage,  and  EdvxvrdB  said  that 
Vincent  was  not  come,  and  proposed  that 
IHckenBon  should  take  the  chjair.  Edwards 
said  he  must  go  and  look  after  his  special 
constables,  and  he  said  to  some  persons, 
'*  Each  of  you  must  watch  his  neighbour." 
Dickenson  addressed  the  meeting,  and  said 
they  had  heard  a  sermon,  and  been  told  to 
fear  God  and  honour  the  King,  and  that 
they  did  fear  God,  but  the  doctrines  of 
the  sermon  adyised  honour  to  a  Nsro  or 
a  CaUgula,  (A  sermon  on  this  text  had 
been  preached  at  the  church  on  the  pre- 
vious Sunday.)  Vincent  came,  and  was  re- 
ceiyed  with  much  shouting.  He  said  the 
magistrates  had  branded  their  meetings  as 
illegal,  but  they  were  perfectly  legal.  He 
chaUenged  the  magistrates  to  apprehend 
him,  as  there  was  nothing  but  a  letter  of 
Lord  John  Russell  to  make  these  meetings 
illegal.(<Q    He  said  the  magistrates  were 

(a)  This  is  apparently  a  reference  to  the 
Prisons  Bill  and  District  Prisons  Bill  at  this 
time  before  the  Hoase  of  Commons.  See  Com. 
Joum.  94  and  Hansard,  Pari.  Deb.  8rd  series,  47. 

(6)  See  above,  p.  1049. 

(c)  Afterwards  indicted  for  high  treason  and 
convicted.    See  Beg.  v.  Frost,  9  C.  &  P.  129. 

(d)  As  to  the  effect  of  proclaiming  a  meeting, 
see  Bex  v.  Fwsey,  6  C.  &  P.  81,  and  above,  p. 
543.  Lord  John  Bossell  had;  issned  an  order 
to  the  Lords  lieatenanta  in  the  more  disaffected 
coxmties,  aathoriaing  them  to  accept  the  anned 


Ikn  aad  btM  ubmUoiii    fcuim.     Ht 
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Be  iraiit  on  to  say  that,  if  the  people 
^pealed  to  GroTemniait  t^e  answer  wee, 

"Do  not  we  build  beantifal  prisons  for 
jou?"(o) 

On  April  19th  I  had  heen  from  home» 
and  returned  ahont  eight  in  the  evening. 
I  saw  groups  of  people  about,  and  as  it 
became  darlc  I  heard  shouting,  and  on 


**  I  anderstend  70a  to  mean  that  joa  iriD 
have  Ute  Oierter  by  the  eenseiit  of  the  Govera- 
il  it  nay  be,  hat  that  70a  wiU  have  it** 


This  was  responded  to  by  shouts  of 
*'  Yes."  Vincent  compared  the  constiia- 
tion  to  a  three-legged  stool ;  the  Sove- 
reign was  a  leg,  whether  useful  or  not 
he  would  not  say ;  the  House  of  Lords 
another  leR,  whether  useful  or  not  he  could 
not  say ;  me  House  of  Commons  was  the 
third ;  he  did  not  say  whether  that  was 
useftil  or  not.  He  saia  that  on  the  follow- 
ing Tuesday  he  was  going  to  the  Conven- 
tion, and  should  inform  the  Conyention 
that  the  men  of  Wales  would  join  the  men 
in  other  places  to  obtain  the  uharter.  He 
said  that  the  Convention  must  go  on,  as 
the  people  were  a  wall  behind  them.  They 
would  soon  triumph  oyer  their  enemies, 
and  would  meet  to  proclaim  one  universal 
jubilee.  There  was  much  cheering  during 
the  speech.  Dickenson  said  that  they  ought 
to  do  honour  to  Vincent  by  accompany- 
ing him  next  day  to  the  packet  station. 
Next  day  there  was  a  crowd,  at  about 
one  o'clock,  opposite  Froafs  house.  Mr. 
P^i/Ttjfw,  of  Wliitson,  who  is  a  countf 
magistrate,  passed  in  his  carriage,  ife 
is  a  magistrate,  and  actiye  in  getting  up 
the  yeomanry.  The  mob  groaned  at  nim. 
At  half-past  one  the  crowd  moved  to  the 
packet-station.  Vincent  addressed  the 
crowd  from  a  wall  where  he  was  with 
Dickenson  and  Townsend.  Vincent  said, 
in  reference  to  Mr.  Phillips*  corps  of  yeo- 
manry: — 

•*  If  they  interf ^e  with  you  throw  them  over 
the  bridge.  What  fists  you  have  I  What  legs 
you  have  I  What  feet  you  have  I  And  your 
shoes,  how  thick  they  are  I  and  what  nails  ave 
in  them  I  And  if  by  chance  you  should  kick 
one  of  the  fellows,  what  would  become  <^  him?" 

This  speech  was  receiyed  with  cheers 
and  laughter.  The  people  were  in  an  ex- 
cited state.     Vincent  further  said : — 

*'  I  hear  I  am  to  be  arrested  in  Gloucester- 
shire, but  they  had  better  take  care  of  what 
they  are  about,  for  there  are  many  good  fellows 
there  who  will  stand  by  me !  " 

The  packet  bell  rang,  and  Vincent  went 
on  board  the  packet,  (a)    In  my  judgment 


assistance  of  persons  who  might  place  them- 
selves at  their  disposal  for  the  preservation  of  the 
public  peace.  Ann.  Beg.  1839,  p.  804.  See 
Hansard,  Pari.  Deb.  Srd  series,  48, 1S4. 

(a)  He  went  away  by  the  Bristol  packet  to 
attend,  as  he  said,  a  meeting  on  Brandon  Hill, 
Bristol  (Times,  5th  August  1839).  This  meet- 
ing was  held  on  the  27th  April,  and  was  dis- 
persed by  ihe  police,  Vincent  being  present,  and 
Morgan,  the  secretary,  being  arrested  and  bcrand 
over  to  keep  the  peace  (The  Times,  S9th  April 
1889). 
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these  meetdngs  were  calculated  to  lead  to 
a  breach  of  the  peace,  and  to  injury  to 
personB  and  nropertj.  The  meetingB 
canfled  much  aJarm. 

Cro8B«ezammed  by  UoAwik. 

I  have  not  attended  many  public  meet- 
ing!. I  never  reported  a  speech  in  my 
life.  I  heard  Vincent  tell  the  crowd 
to  disperse  peaceably,  and  to  keep  the 
peace.  He  may  have  said  this  more 
than  once.  There  was  no  breach  of  the 
I)eaoe  to  my  knowledge.  No  riot  took 
place  at  all.  By  excitement  I  mean  a 
state  of  mind  in  which  they  might  easily 
be  induced  to  commit  violence.  I  have 
been  at  a  Beform  meeting ;  I  did  not  see 
such  excitement  there.  I  did  not  consider 
the  meetings  calculated  to  alarm  till  the 
19th  of  March.  I  did  not  understand  that 
by  telling  each  man  to  watch  his  neigh- 
bour he  meant  they  should  keep  the  peace. 
I  did  not  see  anjr  people  with  bludgeons, 
nor  hear  any  instigation  to  break  the  laws ; 
both  those  things  are  stated  in  the  caution. 
1  there  stated  them  from  the  information 
I  received*  I  received  no  personal  ill- 
treatment. 

Morrii  Morris:  I  am  a  master  shoe- 
maker. I  was  a  member  of  the  Working 
Hen's  Association.  All  the  defendants 
were  members  of  it.  Meetings  were  held 
and  speeches  made.  Vincent  was  intro- 
duced as  a  member  of  the  Convention  and 
a  missionary  from  that  body  to  a^tate  the 
people  of  X^ewport  and  its  vicinity.  I 
attended  one  meeting  at  which  he  was 
present.  He  made  a  speech  thai  ihe 
people  were  labouring  under  difficulties 
that  ouffht  not  to  exist,  and  ought  to  be 
removed.  That  they  paid  half  their 
earnings  in  taxes  direct  and  indirect,  for 
which  they  received  no  consideration,  and 
by  the  members  and  other  persons  who 
were  present  joining,  thev  should  obtain 
the  People's  Charter,  and  have  a  different 
sort  of  government,  and  the  abuses  re- 
moved. He  said  the  mayor  of  Newport 
was  a  nincompoop.  There  was  a  rand 
OEdled  the  National  Bent.  I  paid  what  I 
X>aid  to  the  treasurer,  Townsend,  It  was 
no  definite  amount.  That  was  raised  for 
the  members  of  the  Convention.  Frost 
was  at  these  meetings.  He  attended  as 
the  delegate  of  Newport  to  the  Conven- 
tion, and  at  first  as  a  member  of  the  Asso- 
ciation. 

Wathins  Eicharde :  I  am  harbour-master 
at  Newport.  On  the  19th  of  April,  in 
the  evening,  I  saw  a  crowd.  Bd/voarde 
was  forming  them  in  rank  and  file  to  the 
number  of  from  60  to  100.  Some  of  them 
had  sticks.  They  went  away,  and  re- 
tnmed  to  the  number  of  700,  inoLuding 
all  the  defendants*  They  were  haUooiog 
o  eiese. 


and  hissing,  and  the  boys  singing, 
"Britons  never  will  be  slaves."  Many 
had  sticks,  and  some  of  them  had  them 
concealed  under  their  jackets  and  ending 
in  their  trousers  pockets ;  one  had  a  piece 
of  wood  seven  feet  long  and  two  inches 
diameter.  I  saw  the  platform,  but  could 
not  get  near,  as  near  1,000  persons  were 
there.  All  the  defendants  were  on  the 
platform.  I  heard  Vvnoent  speak.  He 
spoke  of  bastiles,  Poor  Law  Commis- 
sioners, and  destruction  of  children,  (a) 
The  meeting  broke  up  between  10  and  11 
o'clock  at  niffht.  They  came  in  a  bodv 
to  Frosfs,  ana  there  cheered  and  parted. 
I  was  alaarmed,  not  for  myself  personally, 
but  I  was  alarmed  for  my  family  and 
the  general  peace  of  the  town.(6) 

EawhvM:  I  am  an  alderman  of  New- 
port. On  the  19th  of  April  I  saw  the  pro- 
cession pass  four  or  five  abreast.  It  was 
calculated  to  produce  alaim  and  endanger 
the  public'  peace.  I  had  guns  and  pistols 
in  my  shop.  I  removed  them  to  my  bed- 
room for  security. 

Cross-examined  by  Boebuck. 

There  is  a  benefit  society  in  Newport. 
They  walk  two  and  two,  but  not  arm  in 
arm ;  nor  do  soldiers. 

Henry  Webber :  I  attended  four  or  five 
meetings,  and  saw  the  procession.  They 
caused  alarm  to  me.  I  expected  a  dis- 
turbance in  the  town. 

Cross-examined:  I  heard  hissing  and 
hooting  when  they  passed  my  door.  That 
alarmed  me.  There  were  8,000  persons 
in  l^e  crowd  at  the  time. 

Examined  by  Aldebsoh,  B. 

I  do  not  hold  any  office  in  the  borough. 
I  do  not  know  why  they  hissed  me. 

J.  Frcuer :  I  am  one  of  the  public  officers 
of  the  banking  company.(&)  On  the  19th 
of  April  I  was  at  the  meeting.  I  heard 
Vvnceni  say  that  the  workmg  classes 
were  not  boimd  by  any  laws  enacted  by 


(a)  Feaigat  O'Connor  was  tried  before  Colt> 
man,  J.,  and^  a  special  jury  at  the  Toiksbin 
Summer  Assises,  1889,  and  oonyicted  of  pab- 
liriiiDg  a  libel  in  the  Northern  Star  newspaper, 
descnbing  the  worUiouies  as  bastiles,  and 
relating  a  sapposed  ease  of  starvation  of  a  ohild 
in  a  workhonse.  See  Appendix  A.  See  also 
the  speech  of  the  Reverend  Joseph  Bayner  Ste* 
phens  at  the  Grown  and  Anchor,  in  the  Stiand, 
April  4, 1889.    Ann.  Beg.  1889,  Chronicle  87. 

(6)  As  to  the  admissibility  of  declarations  of 
persons  as  to  the  state  of  alarm  in  which  they 
were,  see  per  Abbott,  O.J.,  in  Bedford  v.  Birleu. 
1  St.  Tr.  N.8.  pp.  1986,  1987.  . 

(c)  The  Monmouth  and  GHamoigan  TUnlrftig 
Company  at  2fewport,^«Tfae  TVsnri  Mr  Avginti 
1889. 

LL 
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Tille,  Newport,  deposed  to  eeeing  the 
defendants  at  a  meeting  on  the  19th  of 
March,  27Ui  of  March,  18th  of  April,  and 
25tli  of  April.  This  witness  also  said, 
I  heard  Vineeni  speak  at  one  of  the 
meetings.  He  said  the  Charter  was  the 
onlj  remedy,  and  thej  mnst  resort  to 
force  if  they  could  noc  get  it  in  any  other 
way.  This  wasreceiTed  with  cheers.  I 
apprehended  danger  to  life  and  property. 

Cross-examined :  I  apprehended  danffur 
as  early  as  the  first  meeting.  I  attenoed 
the  meetings  for  the  protection  of  my 
property.  I  was  at  my  own  door.  I  live 
close  to  the  meetings.  I  heard  Vin- 
cent at  every  meeting  tell  the  people  to 
keep  the  peace.  I  once  heard  the  phrase 
that  their  motto  ought  to  he  "  Peace,  law, 
and  order."  I  have  heard  it  urged  on  the 
people  not  to  iinure  persons  or  property 
in  N'ewport  or  eiBewhere.  I  considered  it 
likely  that  life  and  property  would  be  in 
danger  if  the  meetings  continued. 

Isaiah  Waterloo  NichoUon  Keyee :  I  am 
in  the  printing  office  of  the  Merlin  news- 
paper. 1  attended  the  meeting  of  the 
'^5th  of  March.  I  heard  Vincent  ad- 
dress the  meeting.  I  made  a  report  for 
the  Merlin.  Dickenson  said  that  if  the 
Chartists  were  attacked  they  would  be 
justified  in  treating  those  who  attacked 
them  as  they  would  treat  a  mad  dog ;  and 
at  the  meeting  of  the  27th  of  ICaroh 
Vincent  said  that  every  hill  snd  valley 
should  send  forth  its  armv  in  the  event 
of  its  beiuff  called  for  by  the  Convention. 
I  believe  ne  asked  those  who  would  be 
prepared  to  hold  up  their  hands.  Ed- 
vHirds  did  so,  and  said,  "  Here  is  stufi*." 
Many  others  held  up  their  hands.  I  at- 
tended a  meeting  on  the  18th  of  April. 
Vincent  spoke.  He  said  England  was  a 
large  farm,  the  poor  labourers  on  which 
had  been  plundered.  He  said  the  plun- 
derers should  earn  their  bread  as  the  la- 
bourers did,  or  the  Chartists  would  throw 
them  over  the  hedge.  He  said  a  blow 
should  be  struck  in  England,  and  twenty- 
four  hours  would  decide  its  fate.  At  the 
meeting  on  the  following  day  I  heard  the 
expression  used  by  Vincent — 

**  To  your  tents,  O  Israel  I  and  then  with  one 
heart,  one  roice,  and  one  blow,  perish  the  pri- 
vileged orders  I  Death  to  the  aristocncy,  and 
np  with  the  people  and  the  Grovemnsent  they 
have  formed ! " 


a  Parliament  in  which  they  were  not  re- 
presented. He  told  them  they  were  en- 
titled to  be  armed.  These  meetings  were 
calculated  to  endanger  the  public  peace. 

Cross-examined  by  Boebuek. 

I  have  heard  him  recommend  the  peo- 
ple to  be  peaceable.  I  reeeived  no  inter- 
mpdon. 

TKomcu  Oriffin  PhQlpotts .-  I  am  an  at- 
torney, residing  at  Newport.  I  was  in  my 
office  on  the  19th  of  April  At  about 
eight  o'clock  in  the  evening  I  heard  cheer- 
ing. I  saw  a  crowd  of  persons,  as  many 
as  20  had  sticks.  They  were  walking 
sticks  all  but  one,  and  that  was  short. 
The  persons  were  in  number  several  hun- 
dreds. In  about  half  an  hour  I  went  to 
the  meeting,  and  saw  all  the  defendants, 
except  Dickenson.  I  heard  Vincent  speak. 
He  said  tiie  working  class  was  an  indus- 
irioQs  class,  and  the  upper  classes  were 
the  idle  classes,  and  living  upon  the  in- 
dustrious. He  said  a  rising  of  the  people 
was  likely  soon  to  happen;  that  parties 
were  not  bound  to  obey  the  laws  unless 
they  were  represented.  A  great  deal  was 
said  about  the  People's  Charter.  Vincent 
said  a  great  deal  was  said  about  the  British 
soldiers,  and  Vincent  said  wben  the  time 
for  resistance  arrived,  let  the  cry  be — 

<*To  your  tents,  O  Israel!  and  then  with 
one  heart,  one  voice,  and  one  blow,  perish  the 
privileged  orders  !  Death  to  the  anstoeracy  I 
Up  with  the  people  and  the  government  they 
have  established ! " 

The  meeting  was  calculated  to  excite 
alarm.  J  was  not  alarmed.  Toumsend 
interrupted  Vincent,  and  said  they  were 
going  to  shoot  Vincent,  and  pointed  at  the 
dh'ection  from  which  they  were  going  to 
fiz«.  No  firing  occurred.  Edwards  was 
moving  about,  and  said  something  about 
liis  pouce. 

Cross-examined  by  Bodmek, 

1  did  not  hear  Vincent  say  that  if  the 
meetings  were  illegallv  put  down  the 
time  of  resistance  would  be  come.  I  had 
a  stick  myself.  I  always  carrv  a  good- 
sized  one.  I  had  dined,  and  had  taken 
three  or  four  glasses  of  wine.  The  words, 
'*  To  your  tents,  0  Israel !"  are  from  the 
First  Book  of  Kinffs,  when  the  tribes  re- 
volted.(a)  I  have  looked  at  the  passage 
since,  as  it  struck  me.  Vincent  proposed 
that  they  should  treat  the  soldiers  kindly. 

Be-examined :  He  advised  that  they 
should  treat  the  soldiers  as  brothers,  and 
he  proposed  three  cheers  for  the  British 


soldiers. 
Henry  Williams,  surveyor,  of  Penton- 


(a)  1  Kings,  xii.  16. 


On  the  25th  of  April  I  was  at  another 
meeting.  Vincent  began  bv  callin&f  the 
people  assembled  "  the  British  demo- 
craoy.** 

Cross-examined  by  Bodmck, 

I  did  not  consider  myself  in  danger. 
At  one  of  the  meetings  someone,  on 
the  mayor's  name  being  mentioned,  said. 
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"Choke  him,"  and  Vincent  said,  ''Don't 
•do  that ;  I  hope  to  oonvert  them  all." 

Jo$eph  Johnstone:  I  am  a  commercial 
trayeller.  I  redde  at  Liverpool.  On  the 
:27th  of  April  I  called  on  Toumeend.  After 
bnsineBS  ne  asked  me  what  I  thought 
of  the  Ghartista  in  Lanoaehire.  I  said  I 
pitied  them,  as  they  were  the  deluded 
yictims  of  designing  knares,  who  had  no 
character  or  property  to  lose,  bat  who 
Boneht  to  excite  the  people  to  rebellion 
m  me  hope  that  in  a  general  scramble 
they  shonld  get  sometbmg.  I  asked  if 
they  had  many  GhartiBts  aoont  Newport. 
He  said  they  had  a  great  many,  and  that 
at  a  meeting  just  held  they  had  b^ten  or 
frightened  the  magistrates,  and  he  said 
he  was  the  treasurer  to  the  body.  I  said, 
in  a  careless  way,  that  if  we  had  been  in 
eur  former  trade  we  might  hare  turned 
it  to  a  pecuniary  profit.  He  inquired 
what  it  was,  and  I  said,  we  had  been  in 
the  trade  of  supplying  the  African  chiefs 
with  muskets,  matchetB(a)  (a  sort  of  short 
sword  used  in  catting  sugar  cane),  cut- 
iasses,  and  pistols.  He  asked  the  prices, 
and  said  he  could  give  me  an  order,  and 
pay  cash  for  them,  as  he  was  treasurer  of 
the  body.  I  asked  to  what  extent  his 
erder  would  go,  and  he  replied,  two  hun- 
<lred  to  three  hundred  muskets,  five  hun- 
dred to  six  hundred  cutlasses,  and  pistols 
in  proportion ;  and  he  added,  **  You  must 
unoertake  the  delivery  at  Newport."  I 
then  said  very  seriously,  for  I  spoke  jocu- 
larly before,  that  we  would  not  supply 
arms  for  such  an  abominable  purpo8e.(o) 

Gross-examined  by  Eoebuoh. 

I  found  great  excitement  at  Poniypool, 
and  I  communicated  with  one  of  the  ma- 
gistrates, and  I  learnt  at  the  iron  works 
that  Vineeni,  Edwards,  and  Taumsend 
bad  been  there,  and  thev  feared  a  revolt. 

Be-examined :  I  heard  that  commercial 
men  could  get  neither  money  nor  orders 
as  the  country  was  in  such  an  excited 
«tate  that  business  was  at  a  standstill.  It 
was  then  that  I  communicated  what  I 
heard  to  the  magistrates. 

JVmiam  Neeaham(c):  I  am  a  ma^s- 
irate.  I  had  sreat  difficulty  in  eettmg 
special  constables.  At  several  of  the  iron 
works  the  men  all  refused. 

AiiDSBSOir,  B. :  Did  you  indict  them  for 
refusing  F 

(a)  Spanish,  maekete,  a  large  knifb  smaller 
than  a  sword  uid  larger  than  a  ^lafger. 

(6)  As  to  the  arming  of  the  Ghartistfl,  see 
debate  in  the  Honse  of  Gommonv,  Hansard, 
8rd  leries.  Pari.  Deb.  47, 1025. 

(c)  Mr.  Needham  was  serving  on  the  Grand 
Jniy  at  these  Assixes.  Indietments,  Oat  Conn- 
ties,  No.  15. 


Witness :  No,  my  Lord. 

Aldebsom,  B.  :  You  had  better  do  so,  if 
it  occurs  again.(a) 

Edward  Harris,  saddler,  Newport:  I 
heard  Vincent,  at  one  of  the  meetings, 
say  that  the  mayor  was  a  nincompoop,  and 
his  partner  Mr.  Protheroe,  no  better ;  and 
they  were  the  greatest  enemies  to  the 
working  people.  The  crowd  shouted, 
"They  are,  they  are."  Vincent  further 
said  that  he  should  like  to  see  Mr.  Pro- 
theroe hung  up  to  the  lamp-post,  and  he 
should  like  for  the  people  to  cut  him 
down,  and  he  would  name  the  place  for 
the  interment  of  his  carcase. 

Gross-examined  by  Bodntch, 

I  am  sure  that  Vincent  did  not>gay,  in 
my  hearing,  that  the  mayor  and  hirpart- 
ner  and  such  as  they  were,  mistook  the 
Ghartists  for  persons  who  would  hang 
people  to  the  lamp-post.  I  am  quite 
sure  that  he  said  that  he  should  like  to 
see  Mr.  Protheroe  hung  up  to  the  lamp- 
post. I  did  not  run  away  in  horror. 
There  was  a  good  deal  of  cheering  at  the 
last  sentence.  I  believe  this  was  on  the 
25th  of  March. 

Edward  Ka/rnes :  I  reside  at  Newport. 
My  father  and  Townsend  talked  of  the 
Ghartists.  The  latter  said  the  Ghartists 
were  so  powerful  in  Newport  that  they 
could  pull  down  the  house  of  anyone 
who  opposed  them  in  an  hour  or  half  an 
hour. 

David  Jones, — Examined  by  Serjeant 
Talfourd. 

Do  you  live  at  Pontypool  ?— Yes. 

How  far  is  Pontypool  from  Newport  P— 
Between  nine  and  ten  miles. 

Do  you  know  the  defendant  Vincent  f 
—Yes. 

Do  vou  know  Edwards  also  P— Yes. 

Boebuch:  My  Lord,  I  understand  my 
friend  to  be  about  to  prove  the  defendant 
to  have  been  at  Pontypool  on  a  certain 
occasion.  I  submit  thiftt  that  can  hardly 
be  given  in  evidence  upon  this  indictment. 
If  my  friends  are  entitled  to  go  to  Ponty- 
pool they  may  go  to  Gloucester,  to  D>e- 


(a)  See  1  &  3  Will.  4.  c.  41.  t.  1  ;  Bex  v. 
Pinney  above ;  Bex  v.  Bower,  1  B.  &  G.  587  ; 
Rex  V.  Lone,  S  Str.  9S0;  Bex  y.  Chappie,  • 
(Xonp.  91 ;  Bex  v.  Genge,  Gowp.  13 ;  Aex  v. 
Clerke,  1  Keb.  988,  as  to  refusing  to  take  the 
oath  of  office;  Bex  v.  Harpur,  5  Mod.  96; 
Fletcher  v.  Ingram,  5  Mod.  127.  But  a  person 
is  not  liable  unless  he  be  resident ;  Bex  v.  Ad- 
lard,  4  B.  &  G.  772 ;  S.G.  7  D.  &  B.  840;  see 
Bex  V.  Moeleg,  8  A.  &  B.  488;  S.G.  5  N.  & 
M.  261.  As  to  refusing  to  take  the  oath,  see 
also  Bex  V.  Brain,  8  B.  ft  Ad.  114. 

LL  2 
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Tize8,(a)  and  to  YorioBhire.  I  am  aware  of 
the  difficulty  under  which  I  am  placed  by 
a  deciBion  of  Mr.  Justice  BoAfUy's.ifi) 

ALDXBaos,  B. :  Yes,  the  same  point  arose 
in  that  case. 

Eo^Hkch:  It  did,  my  Lord,  and  I  am 
aware  how  it  was  decided;  but  still  I 
hope  your  Lordship  may  be  induced  to 
take  another  view  of  the  matter. 

Aldebsoh,  B.  :  It  is  rather  too  much 
to  ask  me  to  orerrule  a  decision  of  Mr. 
Justice  BayWs,  confirmed  afterwards  by 
the  Oourt  of  ling's  Bench ;  besides  which, 
I  take  the  rule  to  be  a  sound  one  into  the 
bargain,  and  I  do  not  believe  that  I  have 
any  discretion  upon  the  subject.  It  will 
be  Tory  proper  for  you  to  obsenre  upon  it 
to  the  jury,  but  I  think  I  have  no  discre- 
tion. I  shiall  not,  however,  admit  any 
overt  act  after  the  25th  of  April,  for  that 
is  the  day  on  which  you  finally  end. 

Talfovrd:  We  are  going  to  show  the 
first  introduction  of  Vincent,  my  Lord. 

You  say  you  live  at  Pontypool;  were 
you  there  on  the  1st  of  January  in  the 
present  year  P — 1  was. 

Did  you  see  anything  of  Vineent  and 
Edwa/rds  on  Ihat  day  P— I  saw  them  several 
times. 

Where  did  you  see  them  first  P— At 
Pontypool  at  the  head  of  a  procession  with 
a  band. 

Was  there  a  gentleman  named  Frott 
there  P— There  was. 

Did  you  attend  the  meeting  P— I  did. 

About  how  many  persons  were  nresent  P 
^-I  should  think  from  seven  hunored  to  a 
thousand. 

Who  took  the  chair  on  that  occasion  P — 
Udwarda  was  proposed  and  seconded  to 
the  chair. 

Upon  taking  the  chair  did  he  make  any 
address  to  the  meeting  P — He  did.  He 
explained  what  the  Charter  was,* and  he 
explained  to  them  what  were  the  five 
pomts. 

What  were  those  five  points  P— Uni- 
▼ersal  suffrage,  vote  by  ballot,  annual 
Parliaments,  no  property  qualification  of 
members,  and  payment  of  members. 

By  their  constituents  or  by  the  State  P 
^By  their  constituents. 

Who  introduced  Vincent  to  the  meet- 
ing p— J^dworcfo. 

Did  he  say  who  he  was  or  from  whence 
he  came  P^  believe  he  did.  He  said  he 
was  a  friend  of  the  working  classes. 

Did  he  make  any  gesture  P— He  said 
the  people  were  determined  to  have  the, 


(a)  There  was  a  Chartist  riot  at  DeTises  on 
Eaater  Monday,  April  1, 1839,  at  which  Vm- 
eent  had  been  present.  See  Aon.  B^.  1889, 
Chionide  49. 

(6)  See  Rex  ▼.  Hunt  and  othert,  1  St  T^. 
N.S.  173. 


Charter,  and  that  he  had  a  strong  am  to 
help  them  with. 

TiUfomd:  My  Lord,  I  have  no  doubt 
about  this  bemg  evidenoe;  but  there 
beinff  another  charge  against  these  two 
gentlemen,  I  feel  taat  perhaps  it  would 
be  better  not  to  proceed  further  upon  tiiis 
part  of  the  case. 

AuDEBsov,  B. :  Otherwise  yon  would  be 
able  to  give  evidenoe  aocumnlativefy  in 
each  case ;  conspiracy  is  a  very  large  net 

Talfowrd:  Ajs  far  as  I  have  gone  I  do 
not  think  I  have  done  wrong. 

Aldebsoit,  B.  ;  I  always  feel  great  diffi- 
culty in  knowing  where  evidenoe  ends  in 
conspiracy,  because  I  do  not  know  what 
other  people  may  consider  as  proof  of 
agreement.  I  must  leave  myself  in  your 
hands,  Brother  Tcdfowrd,  and  I  have  no 
doubt  you  will  exeroise  a  very  sound  dis- 
cretion. 

Talfowrd:  Then,  my  Lord,  I  will  take 
upon  myself  not  to  enter  into  this  part  of 
the  case. 

Aldbbsov,  B.  :  If  you  were  to  ask  my 
opinion,  I  should  say  you  had  done  quite 
right. 

At  the  conclusion  of  the  case  for  the 
prosecution,  Boelmoik,  for  the  defendants, 
asked  that  a  witness,  whose  name  was  on 
the  back  of  the  indictment,  mig^t  be 
called,  that  he  might  cross-examine  him. 

Talfowrd  :  This  is  not  a  case  of  felony. 

ALDEEsoir,  B. :  The  calling  of  a  wiiaiess 
whose  name  is  on  the  back  of  the  indict- 
ment, for  the  other  side  to  croBs-examine 
him,  is  by  no  means  of  oonrse.  It  is  dis- 
cretionarv  even  in  felony,  but  it  is  a  dis- 
cretion always  exercised,  and  I  think  it 
may  well  be  exercised  in  misdemeanor.(a) 

Tidfowrd:  1  shall  make  no  objection. 

The  witness  was  called,  but  did  not 
answer,  and  it  was  stated  that  he  was  not 
in  Monmouth. 

Defence. 

BoefmcJc :  May  it  please  your  Lordship, 
gentlemen  of  the  jniy,  when  my  learned 
friend  opened  this  indictment  I  must  say 
I  felt  a  great  deal  more  anxiety  than  1 
feel  now  that  his  case  has  closed.  He 
told  us  at  once,  with  that  candour  and 
Idndness  for  which  he  is  eminently  dis- 
tinguished, that  this  was  a  Government 
prosecution,  and  though  he  did  say,  and 
I  felt  the  full  force  of  his  statement,  t^iat 
he  did  not  mention  that  fact  for  the  pur- 


(a)  See  JR,  t.  Simmondt,  1  C.  ft  P.  84;  it.  t. 
BeeOey,  4  C.  &  P.  S80;  B.  ▼.  BuU,  9  C  &  P. 
22;  B.  T.  Woodhead,  8  C.  &  K.  590;  B.  ▼• 
Cassidy,  1  F.  &  F.  79  ;  B.  t.  Thow^som,  18 
Cox,  O.C.  181;  Taylor  on  Evidenoe,  8,  a. 
1480;  Boaooe  on  Criminal  Sndenee^llthed^* 
p.  129. 
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poeo  of  exciting  any  prejudice  against  my 
clients,  bat  for  the  pnrpOBe  of  giving 
them  the  full  effect  that  such  a  declara* 
tion  might  have,  yon  must  nevertheless 
be  perfectly  aware  that  a  Gk)vemment 
prosecution  carries  along  with  it  a  certain 
degree  of  solemnity  and  power  which 
does  not  belong  to  a  private  aconsation. 
But  I  am,  I  must  sav,  sing^arly  well 
pleased  to  discover  at  the  outset  that  this 
18  a  Gknremment  prosecution ;  and  before 
I  have  done,  gentlemen,  I  think  I  can 
draw  for  you  a  picture  of  that  Govern- 
ment which  will  not  induce  you  to  lend  to 
their  accusation  any  indirect  force.  Now, 
gentlemen,  I  hea  you  at  the  outset  clearly 
to  understand  the  nature  of  the  charges 
which  are  made  against  these  defendants. 
Unfortunately  for  us,  they  are  multitu- 
dinous; but  I  will  take  the  first,  which 
is  a  charge  of  conspiracy.  My  clients  are 
charged  with  conspiring  together  for  the 
purpose  of  creating  discontent  for  the 
purpose  of  bringing  the  Grovemment  into 
disrepute,  for  the  purpose  of  altering  that 
Government,  and  for  the  j)urpo8e  idso  of 
breaking  the  peace.  That  is  the  thing  of 
which  they  are  accused.  That  is  the 
thing  for  which  they  are  alleged  to  have 
conspired  together ;  and  then  certain  acts 
are  laid  before  you  from  which  ^rou  are  to 
conclude  that  such  was  their  intention. 
The^  are,  first  of  all,  charged  with  con- 
spiring together  for  the  purpose  of  at- 
taining a  particular  end,  ana  then  you 
are  told  that  certain  things  were  done  bj 
them  for  the  purpose  of  carrying  out  their 
intention;  and  the  things  that  were  done 
hj  them  are  the  things  to  which  I  should 
wish  you  now  to  direct  your  attention. 
The  things  that  were  done  were  the  calling 
of  meetings,  and  at  those  meetings  making 
use  of  certain  expressions.  Now  the 
things  that  I  am  going  to  assert  to  vou 
are  Uiese,  first,  that  the  object  which  they 
had  really  in  view  when  they  did  meet 
together,  and  when  they  did  unite  their 
efibrts  to  attain  one  common  object  was  a 
perfectly  legal  one,  a  perfectly  defensible 
one,  and  in  many  good  men's  minds  a 
highly  beneficial  one.  And  I  shall  also 
endeavour  to  make  you  believe,  because  I 
think  you  ought  to  believe  it  upon  the 
evidence,  that  the  means  which  they  took 
to  obtain  this  their  legal  end  were  also 
legal.  But  while  I  say  this,  gentlemen, 
do  not  for  a  moment  fancy  that  I  am 
come  here  to  justify  all  the  indiscreet 
propositions  whidi  men  make.  I  wish 
youy  however,  thoroughly  and  completely 
to  understand  the  state  at  present  of  this 
country  as  regards  public  opinion,  the 
ordinary  habit  which  men  have  now  sanc- 
tioned by  the  highest  possible  authority 
of  meeting  in  these  large  numbers ;  and 
then  when  you  have  got  that  clearly  be- 


fore you,  to  determine  whether  this  is 
not  one  of  those  ordinary  meetings  to 
which  we  have  been  now  accustomed  for 
the  last  ten  or  fifteen  years.  Now,  I  shall, 
I  say,  endeavour  to  show  to  you  that  here 
there  was  no  conspiracy  for  the  purpose 
of  overturning  the  Qovemment,  or  for 
the  purpose  of  committing  a  breach  of 
the  peaoe ;  but  that  there  was  an  unity  of 
purpose  and  a  going  forward,  if  you  like, 
for  a  good  end— I  am  bold  enough  to  say 
it  at  once;  the  end  of  obtaining  what 
they  call  their  Charter.  That  is  the  end 
which  they  had  in  view,  and  the  means 
which  they  took  to  obtain  that  end  are 
those  I  am  about  to  state  to  you  and  to 
justify.  When  I  say  that  the  Charter  is  a 
good  end,  do  not  suppose  I  am  mixing 
myself  up  with  any  opinions  whatever, 
for,  though  it  has  been  attempted  to  de- 
prive us  of  the  glorious  privilege  which 
we  have  of  defending  all  men,  no  matter 
of  what  they  may  be  accused,  and  of  thus 
lending  to  each  man  that  security  which 
the  law  ought  to  lend  .*  though  there  has 
been  an  attempt  made,  and  in  high  places, 
too,  to  afiEbc  on  the  advocate  the  opinions 
of  those  he  defends,  yet  I  shall  most 
boldly  come  forward  to  justify  the  pro- 
ceedings of  these  defendants,  well  know- 
ing that  you  and  my  country  will  think  X 
am  strictly  performing  my  duty  as  a 
member  of  the  English  bar. 

Now,  gentlemen,  the  object  which  these 
men  had  in  view  was  their  Charter.  The 
means  which  they  took  to  obtain  their 
Charter  was  to  get  so  large  a  number  of 
names  attached  to  what  they  call  their 
National  Petition  as  to  make  the  Parlia- 
ment of  Great  Britain  feel  that  that  pe- 
tition was  worthy  of  deep  consideration, 
and  that  from  its  numbers  it  deserved 
respect,  and  they  have  attained  that  ob- 
ject. Their  National  Petition  has  been 
presented. (a)  The  Charter  has  been  asked 
for  from  the  Parliament  of  England,  and 
thouffh  the  Parliament  in  its  wisdom  has 
not  thought  fit  to  grant  the  request  which 
was  made  to  it,  every  man,  from  the  highest 
to  the  lowest,  in  that  august  assembly  de- 
clared that  from  the  very  numbers  of  sig- 
natures which  had  been  obtained  the  peti- 
tion was  deserving  of  all  consideration  and 
respect.  And,  therefore,  you  clearly  see 
that  these  men  have  been  justified,  and 
are  justified,  in  seeking  to  obtain  the  end 
they  have  in  view.  And  yet  their  petition 
has  been  turned  against  them,  and  has 
been  made  a  means  of  accusation  here  as 


(a)  The  National  Petition,  alleged  to  have 
been  signed  by  1,200,000  persons,  was  presented 
to  the  House  of  Commons  by  Mr.  Attwood  on 
the  14th  Juie.  See  Annaal  Register,  1839, 
p.  804 ;  Hansard,  ParL  Deb.  8rd  series,  48, 282 ; 
Com.  Joum.  94,  889. 
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if  they  were  about  to  overawe  and  terrify 
the  liiegislatiire ;  thoB  conTerting  what 
was  intended  to  obtain  the  respeot  of  the 
Legislatnre  into  a  means  of  overawing 
them.  But,  gentlemen,  from  whom  does 
this  accusation  come  P  I  have  it  from  my 
learned  friend  that  it  comes  from  the 
present  Administration ;  men  who  of  all 
others  ought  not  to  have  brought  it ;  men 
who  of  all  others  have  taught  the  people 
that  this  was  the  way  to  obtain  their  ends, 
and  now  when  some  of  them  go  one  step 
beyond  what  that  Qovemment  desires, 
and  ask  for  a  modification  of  that  which 
those  very  arts  and  those  very  means 
have  attained,  because  their  peace  and 
comfort  and  their  places  are  concerned, 
bring  this  accusation  against  my  unfortu- 
nate clients.  It  is  true — you  know  it, 
and  there  is  not  a  man  in  this  Court  who 
does  not — I  appeal  to  all  my  learned 
friends  and  one  particularly  who  is  in 
Parliament.  Have  we  not  all  seen  the 
thing?  Have  we  not  all  been  part  and 
parcel  in  the  thing?  We  all  know  that 
the  greatest  names  have  been  brought 
forward  to  sanction  these  proceedinffs  by 
large  meetings ;  and  there  is  not  a  Targe 
town  in  Grreat  Britain  that  has  not  had 
its  rest  and  peace  disturbed  in  this  wav 
by  Reform  meetings.  You  cannot  teach 
them  to-day  and  unteach  them  to-morrow. 
If  in  1832  you  made  them  believe  you 
could  obtain  Parliamentary  Befonn  by 
petitions  coming  from  such  an  assemblv, 
can  you  wonder  that  in  1839  they  should 
seek  to  obtain  their  charter  by  the  same 
means?  You  are  called  onto  ask  your- 
selves this  question :  Are  these  meetings  at 
all  different  in  their  character  from  those 
which  we  have  been  accustomed  to  see  for 
80  many  years  ?  and  is  the  rhodomontade 
language,  of  which  you  have  heard  some 
specimens  to-day  in  that  box,  at  all  diffe- 
rent from  that  which  you  have  been  in 
the  habit  of  hearing,  and  which  has  been 
daily  sanctioned  by  this  very  Government  ? 
At  this  very  moment  there  is  a  man  upon 
whose  breath  the  stability  of  this  present 
Ministry  rests, (a)  and  who  has  every  day 
of  his  life  been  ten  times  more  guilty 
than  my  clients  have  been;  a  man 
whose  breath  has  been  agitation,  who  has 
preached  up  resistance  to  all  law  to  obtain 
what  he  calls,  '*  Justice  for  Ireland." 
And  yet  this  man  is  the  favourite  of  the 
Whig  Administration,  while  my  client 
here,  because  he  does  not  happen  to  have 
a  lone  tail  in  the  House  of  Commons,  is 
now  brought  before  you  charged  with  a 
misdemeanor,  and  his  liberty  endangered 
by  these  proceedings.  You  smile,  gentle- 
men, when  I  talk  about  a  "  tail,"  but  this 


(a)  O'ConneU. 


prosecution  being  now  acknowledged  by 
the  Government  imposes  upon  you  the 
duty  of  inquiring  mto  these  proceed- 
ings. It  is  for  you  to  ask  youiselves- 
whether  the  speeches  now  before  you, 
and  which  have  been  sworn  to  in  thai 
box,  in  the  slightest  degree  differ 
from  those  which  have  been  familiar 
to  us  tM,  or  whether,  if  they  do  differ 
from  them,  the  difference  does  not  con- 
sist in  the  mildness  of  their  character  as- 
compared  with  those  which  are  daily  sanc- 
tioned by  the  same  Government  across 
the  Irish  Channel.  You  will  see  why  I 
put  this  to  yon.  A  man  like  my  client, 
Vinceni,  or  any  of  the  other  defendants, 
seeing  these  thmss  daily  take  place,  seeing 
them  sanctioned  by  I^arliament,  seeing 
them  sanctioned  by  the  Ministers,  says, 
*'  What  is  law  in  Ireland  is  law  in  Eng- 
land " ;  or,  to  use  a  homely  phrase,  "  What 
is  sauce  for  the  goose  is  sauce  for  the- 
gander."  If  Mr.  O'Connell  can  call  to- 
gether five  hundred  thousand  fighting  men 
and  the  next  day  dine  with  the  Lord 
Lieutenant,  Her  Majesty's  Minister,  surely 
my  client  may  go  down  to  Newport,  and 
say  two  or  tm-ee  things  which  he  might 
have  left  unsaid,  without  having  a  prose- 
cution instituted  against  him  under  the 
sanction  of  that  very  Government.  But 
we  may  have  large  meetings,  we  may 
obtain  a  large  number  of  signatures  to  our 
petition,  we  do  not  say  a  word  about  men, 
we  do  indeed  say  something  about  our 
being  over-taxed,  and  some  one  was  fool- 
ish enough  to  follow  Lord  FitzwiUiam*^ 
example  and  say  he  would  not  pay  taxes. 
If  all  that  has  been  done  in  Ireland,  al- 
though my  Lord  probably,  in  the  exercise 
of  his  judicial  functions,  will  tell  you  it  is 
no  justification  to  us,  that  it  is  not  a  legal 
justification,  that  it  does  not  bring  my 
clients  without  the  grasping  fingers  of  the 
law,  yet  in  morals  it  does  amount  to  a 
justification. 

And  I  will  tell  you  why  I  think  it  a 
justification  in  law  also.  Was  there  any 
danger?  None  whatever.  My  friend 
acknowledged  it.  In  the  commence- 
ment he  said  there  was  no  danger  of  a 
breach  of  the  peace  immediately;  but 
he  said  there  was  danger  thai  at  some 
time  hereafter  an  intention  would  be  shown 
to  overawe  the  Government.  Every  one 
of  the  witnesses  has  said  that  there  waa 
no  outbreak  or  breach  of  the  peace  com- 
mitted ;  and  although  one  or  two  persons 
spoke  to  some  alarm  being  felt,  it  is  ob- 
vious that  there  was  not  the  slightest  differ- 
ence between  the  character  of  these  meet- 
ings and  of  those  which  took  place  in  the 
year  1832.  They  were  of  the  same  cha- 
racter ;  noisy  and  foolish  as  public  meet- 
ings are,  as  I  know  to  my  sorrow,  for  I 
have  attended  a  great  number,  and  have 
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been  art  and  part  in  making  as  mnoh  noise 
at  thoee  nnfortanate  meetings  as  anybDd^ 
else.  Bat  this  is  a  necessary  eyil,  and  if 
yon  are  to  hare  the  forms  of  our  present 
constitution,  I  do  not  see  how  you  are  to 
get  out  of  it.  The  people  are  told,  and 
clearly  enough,  that  the  only  way  except 
through  their  representatives  of  express- 
ing their  opinions  is  by  thus  viyidly  pour- 
traying  what  public  opinion  is.  It  is  con- 
sidered one  of  the  beauties  of  the  English 
Constitution  that  we  should  be  able  to 
come  forward  and  state  our  grievances ;  so 
that,  although  we  have  a  Parliament,  that 
does  not  represent  everybody,  vet  it  shall 
have  so  vivid  a  nerception  of  what  the 
people  feel  througn  puolic  meetings,  that 
we  shall  obtain  all  tne  ends  that  could  be 
attained  even  supposing  every  one  of  us 
was  represented.  If  I  have  any  anxiety 
in  this  business  it  is  because  you  and  I  are 
at  this  moment  in  jeopardy  of  losing  one 
of  the  greatest  securities  we  have  for  the 
good  government  of  this  country.  I  wish 
you  to  understand  that  the  object  which 
these  parties  had  in  view  was  their  five 
points,  or  even  six,  for  my  friend  left  out 
one  which  I  will  supply  immediately. 
Thev  did  seek,  they  do  seek,  and  I  have 
no  doubt  thev  will  continue  to  seek,  for 
what  they  cadi  universal  suffrage,  which 
is  not  in  fact  universal;  for  the  ballot, 
for  which  I  daresay  my  friend  has  voted ; 
for  annual  Parliaments,  for  which  I  am 
Sony  to  say  my  friend  has  not  voted,  for 
doing  awav  with  the  property  quali£ca- 
tion,  and  for  the  payment  of  members. 
Now  as  to  that  part  of  the  claim  made  by 
those  who  advocate  the  principles  of  the 
Charter,  I  was  really  surprised  at  the 
observation  of  my  friend.  It  was  in  ac- 
cordance with  his  usual  candour  and  jus- 
tice, for  he  must  have  known  at  this  very 
moment  in  six  and  twenty  great  sovereign 
and  independent  States  and  one  great 
general  Confederacy  every  man  who  goes 
to  Parliament  is  paid  for  every  day  that 
he  attends  in  Parliament.  I  now  speak 
of  the  Qnited  States  of  America.  Why, 
then,  should  it  be  thrown  in  the  teeth  of 
these  humble  men  that  they  are  seeking 
for  plunder  when  they  are  simply  seeking 
to  establish  in  this  country  (whether  wisely 
or  not  I  do  not  inquire)  that  which  is 
sanctioned  by  the  names  of  Washington 
and  Frcmklm^  for  if  they  are  charged  with 
avarice  and  a  desire  for  money,  so  also 
ouffht  those  great  luminaries  of  the  world 
to  have  been  P  But  they  saythey  wish  for 
no  property  qualification.  Why  that  hap- 
pens at  this  moment  in  the  learned  Univer- 
sities which  send  representatives  to  Parlia- 
ment ;  so  that  there  is  for  all  these  things 
a  certain  degree  of  sanction,  and  though 
they  are  not  in  themselves  very  terrifying, 
but  are  plain,  simple,  and  perfectly  legal 


objects,  you  are  told  that  they  meant  to 
brmg  the  Gk)vernment  of  the  country  into 
contempt.  Now  if  hj  the  Grovemment  is 
meant  the  present  Ministry,  I  am  one  of 
the  most  offending  men  alive,  for  I  do 
most  sincerely  wish  to  bring  them  into 
the  contempt  of  the  people  of  England, 
because  I  believe  them  nobly  to  deserve 
it ;  and  will  anybody  make  my  saying  so 
the  foundation  of  a  charge  against  me'P 
But  they  say  we  do  not  mean  the  Govern- 
ment ;  we  mean,  says  one  of  the  witnesses, 
the  system  of  government.  And  so  we  do 
want  to  bring  the  system  ofgovemment 
into  contempt;  and  whyP  Why  because 
we  want  to  change  it.  Why  every  day 
brings  cluuige  wiui  it :  and  in  1832  there 
was  a  much  greater  change  successfully 
TO-opounded  and  carried  by  both  Houses  of 
Parliament.  It  is  clear,  therefore,  that  the 
object  which  these  parties  profess  to  have  is 
not  an  indefensible,  but  a  legitimate,  one. 
Now  I  have  said  that  the  object  which 
thev  have  in  view  is  a  le^l  one ;  and 
I  think  you  must  be  satisfied  that  I 
am  right  in  that.  Then  what  are  the 
means  by  which  they  seek  to  attain 
their  endP  The  means  are  large  meet- 
ings of  the  working  classes.  Now  I  most 
fuUy  concur  in  the  observation  which  my 
friend  made  about  the  evil  likely  to  arise 
from  what  are  called  working  men's  asso- 
ciations. No  man  more  deeply  laments 
than  I  do  the  fact  that  in  England  there 
should  be  a  separation  of  any  portion  of 
the  inhabitants.  I  believe  that  all  classes 
of  people  in  this  country  have  one  common 
interest,  and  that  that  interest  is  best 
secured  by  a  good  Government  and  by 
everybody  having  the  produce  of  his  own 
labour.  It  is  perfectly  legitimate  to  obtain 
such  an  end,  and  I  am  about  to  show  that 
the  means  by  which  we  have  sought  to 
obtain  it  are  perfectly  legal  also.  *'  Now 
an  unlawful  assembly,"  says  my  learned 
friend,  quoting  the  words  of  Mr.  Justice 
Bavley^ia)  "  is  one  which  is  gathered  to- 
gether in  such  a  manner  as  is  likely  to 
create  terror  and  alarm  either  from  its  num- 
bers, from  the  manner  of  its  assembly,  or 
from  any  other  peculiarity  about  it."  But 
that  terror  and  alarm  is  not  the  terror 
and  alarm  such  as  a  weak-minded  woman 
might  feel.  It  is  not  the  sort  of  alarm  that 
a  child  might  entertain.  But  it  is  the 
alarm  which  sober  and  well-judging  men, 
accustomed  to  the  practical  business  of 
life,  might  entertain,  taking  into  con- 
sideration all  the  circumstances  of  the 
case.  Now  suppose  you  had  been  accus- 
tomed to  live  m  the  town  of  Newport, 
and  that  you  had  seen  all  those  meetings 
which  you  must  have  seen  if  voa.haxe 
lived  in  England  or  Wales  since  1890 — ^very 


(a)  See  Rex  v.  Hunt,  1  St.  Tr.  N.S.  484. 
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larffe  meetings  of  the  people  called  to- 
ge&er  for  a  yarieirf  of  purpoBes.  For 
example,  you  have  had  people  called  to- 
gether for  the  purpose  of  adoptmg  mea- 
Buree  witii  a  view  to  procure  the  emanci- 
pation  of  the  hlaoks ;  people  called  together 
for  the  purpose  of  petitioning  against  the 
poor  law;  people  called  together  to  peti- 
tion for  a  repeal  of  the  com  laws.  Why 
there  is  not  a  single  thii^  in  the  whole 
business  of  life  l^t  l^ere  is  not  some  busy 
person  gets  up  a  meeting  for ;  and  if  he 
can  get  a  sufficient  number  tcmther  he 
always  has  it  in  the  open  air,  and  when  he 
cannot  get  a  sufficient  number  he  has  it 
in  a  small  room,  and  states  it  to  be  "  ex- 
ceedingly respectable. "  Now  did  anything 
happen  at  these  meetings  different  from 
that  which  I  have  stated?  A  meeting 
takes  place  on  the  19th  of  March.  People 
walk  togetber.  One  man  says  they  were 
*' marshalled";  another  says  they  were 
''banded  togel^er'';  another  says  they 
were  **  linked  arm-in-arm."  Now  is  there 
any  harm  in  that?  Do  not  all  of  us,  when 
we  walk  through  the  streets,  walk  arm-in- 
arm  P  It  is  the  best  way  of  getting  through 
a  crowded  street ;  and  I  myself  saw  the 
streets  of  London  actually  blocked  up  from 
Copenhagen  Fields  right  across  Westmin- 
ster Bridge  past  the  Home  Office,  and 
into  Lambeth,  by  a  large  meeting  I  think 
of  the  working  classes.  They  passed  by 
and  save  to  Lord  Me!bou/me,  the  present 
Premier,  a  petition  which  he  received 
from  them  with  reference  to  the  Dorches- 
ter labourers. (a)  Therefore,  there  is  not 
a  matter  that  you  do  not  have  a  meeting 
for;  and  people  gather  together  just  as 
every  benefit  club  in  this  town  and  every 
other  in  the  country  do.  So  that  I  think 
we  may  put  by  that  talk  about  marshal- 
ling the  people.  Then  it  is  said  that  some 
of  the  people  carried  walking  sticks,  and 
one  of  the  witnesses  said  that  he  himself 
carried  a  short  one.  I  wish  I  had  my 
own  in  Court  at  this  moment,  and  I  think 
you  would  say  it  was  a  pretty  large  one 
for  such  a  little  man  to  carry.  Then  says 
the  witness,  there  was  not  simply  a  large 
number  of  people,  but  there  was  a  great 
deal  of  cheering  and  hooting  and  hissing 
to  boot.  Are  we  to  be  hooted  and  hissed 
out  of  our  liberty,  because  people  pre- 
sent at  a  meeting  choose  to  hiss  or  do 
any  otiier  foolish  thing?  For  I  think 
they  are  foolish.  Then  it  is  said  there 
was  violent  language  also  used  by  cer- 
tain parties,  and  from  that  lan^age  it 
has  been  sought  to  make  you  believe  that 
the  object  of  these  people  was,  if  their 
demands  were  not  granted,  to  take  that 

(a)  See  Courts  and  Cabinetfl  of  William  the 
Fonrth,  2,  82  ;  Ann.  Beg.  1834,  Chronicle  58  ; 
Bex,  V.  Lovelaes  below.  Appendix  A 
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by  force  whioh  was  not  granted  to  their 
peaceful  desires.  That  is  the  real  pcnnt 
of  this  accusation.  One  of  the  witneases 
said  that  Hermf  Vino$ni  stated  some* 
thing  out  of  P(dey*8  Moral  and  Political 
Philosophy  .(a)  Now  I  recollect  the  pas- 
sage perfectly  well.  It  is  a  very  powerful 
one,  and  the  only  unfairness  that  I  can 
see  about  the  matter  was  Mr.  Vinceni  or 
anybody  else  reading  only  the  first  part  of 
it.  The  object  on  the  writer  was  to  show 
the  advantages  of  property,  and  he  put  at 
first  in  a  strong  way  the  oppomte  side  of 
the  question,  and  lest  there  should  be  $aaj 
mistake  about  it  I  will  just  read  it.  It 
is  Book  3,  title  '*  Belative  Duties."  The 
passage  is  in  these  words : — 

"  If  YOU  should  see  a  flock  of  pigeons  in  a 
field  of  corn,  and  if  (instead  of  eadii  picking 
where  and  what  it  liked,  taking  jnst  as  moch  as 
it  wanted  and  no  more)  yon  shoold  see  ninety- 
nine  of  them  gathering  aU  they  got  into  a  heap, 
reserring  notlunf  ibr  themselves  bat  the  chatt. 
and  the  refuse ;  keeping  this  heap  for  one  and 
that  the  weakest,  perhaps  worst  pigeon  of  the 
fiock ;  sitting  roond  and  looking  on  all  the  win- 
ter, whilst  this  one  was  devoorinfr,  throwing 
about,  and  wasting  it ;  and  if  a  pigeon,  more 
haidy  or  hungry  t£m  the  rest>  touched  a  grain 
of  the  hoard  all  the  others  instantly  flying  upon 
it  and  tearing  it  to  pieces ;  if  you  shocdd  see 
this,  you  would  see  nothing  more  than  what  is 
every  day  practised  and  established  among  men. 
Among  men  you  see  the  ninety  and  nine  toiling 
and  scraping  together  a  heap  of  superfluities 
for  one  (and  this  one,  too,  oftentimes  the 
feeblest  and  worst  of  the  whole  set — a  child,  a 
woman,  a  madman,  or  a  fool)  ;  getting  nothing 
for  themselves  all  the  while  but  a  little  m 
the  coarsest  of  the  provision  which  their  own 
industry  produces ;  looking  quietly  on  while, 
while  Ukey  see  the  fruits  of  all  their  labour 
spent  or  spcnled,  and  if  one  of  the  number  take 
or  touch  a  putide  of  the  hoard,  the  others  join- 
ing against  him,  and  hanging  him  for  the  theft." 

That  is  Archdeacon  Pcdey,  a  clergyman 
of  the  Church  of  England,  whose  work  on 
morals  is  taught  in  our  universities,  and 
who  has  himself  put  this  very  strong  case 
against  the  existence  of  property  which 
he  takes  pains  afterwards  to  prove,  in 
spite  of  all  those  evils  which  cannot  be 
denied,  is  an  advantage  to  the  community 
at  large.  Now  what  does  my  client  say  F 
He  says  that  there  is  a  certain  numbo' 
who  feed  upon  the  labours  of  others*  and 
he  calls  them  the  idle  classes,  and  talks 
about  the  aristocracy  (whether  wisely  or 
not  it  is  not  for  me  to  say).  But  ali  this 
time  of  day  shall  it  be  said  that  because  a 
man  says  the  aristocracy  are  idle  and  mis- 
chieyous,  therefore  he  commits  a  breach 
of  the  peace  and  ought  to  be  punished  P 
Why  I  haye  with  my  own  ears  heard 

(a)  Bk.  3,  part  1»  chap.  1. 
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thus  putting  it  into  their  headfl  to  do  that 
which  before  had  never  oconrred  to  them. 
Now  that  is  a  broad  and  very  homely  way 
of  stating  it,  and  I  put  it  thus  strongly 
because  I  am  going  to  answer  it.  There 
yon  see  at  once  that  the  intention  of  the 
party  was  to  goard  himself,  and  yet  to 
obtain  a  sinister  end.  But  do  yon  believe 
that  Vineeni  would  come  down  to  New- 

gort,  and  make  it  always  the  burthen  of 
is  song  that  there  must  be  peace  and 
order,  and  that  all  their  intents  and  par- 
poses  could  only  be  obtained  by  legal  and 
peaceable  means,  if  his  object  was  to  break 
the  peace  and  to  produce  disorder  P  If  in 
the  excitement  of  the  moment  he  made 
use  of  expressions  which  he  would  not 
have  given  utterance  to  if  he  had  had 
time  for  reflection,  ought  he  to  be  charged 
with  a  desire  to  break  the  peace  when  his 
constant  endeavour  was  to  preserve  the 
peace?  There  are  very  few  men  who  could 
talk  for  an  hour  on  any  subject  which 
interests  them  deeply  without  saying 
something  they  would  wish  unsaid.  But 
what  you  are  to  judge  of  is  the  real  intent 
and  meaning  of  the  man,  and  not  any 
hasty  or  even  violent  expression  which  in 
the  neat  of  political  discussion  may  have 
escaped  from  him.  You  are  to  consider 
what  is  the  sober  intention  of  the  man, 
and  you  are  not  to  judge  him  by  a  slip 
of  the  tongue.  But  the  chief  rhetoriciu 
phrase  used  is,  *'  To  your  tents,  0  Israel ! " 
Now  that  is  a  very  unmeaning  phrase  by 
itself.  It  has  a  meaning  in  the  place  from 
whence  it  is  taken,  (a)  and  its  introduction 
into  the  speeches  on  these  occasions  was 
nothing  more  than  an  intimation  of  the 
bad  taste  which  has  been  handed  down 
to  us  by  our  puritanical  forefathers,  and 
which  has  led  people  to  quote  passages 
from  Scripture  both  in  season  and  out  of 
season.  Now  I  really  believe  that  the 
great  part  of  this  has  arisen  out  of  a  per- 
sonal feeling  agaiast  Vincent  and  the 
others  who  got  together  these  meetings, 
because  they  very  unwisely  quarrelled 
with  the  mayor  and  certain  other  of  the 
authorities  of  Newport.  And  from  the 
date  of  the  Mayor  of  G^arratt(&)  downwards, 
that  class  of  fanctionaries  has  been  ex- 
tremely quick  and  sensitive  about  their 
dignity.  There  is  nothing  like  a  lord 
mayor  s  or  an  alderman's  dignity,  and  if 
you  hurt  it  you  must  suffer  for  it. 
Vincent  is  charged  with  seeking  to  bring 
the  lawful  authorities  into  contempt 
because  he  called  the  mayor  a  nincom- 
poop!     That,   no  doubt,  is   the  spring 


people  get  up  and  say— «ye,  and  print  it, 
ana  put  their  names  to  it  too,  that  the 
House  of  Lords  is  a  nuisance,  and  yet 
nobody  ever  thought  of  charging  such 
persons  with  a  misdemeanor.  It  was  lefb, 
as  all  such  things  should  be  left,  to  the 
good  sense  of  our  conntrymen  to  deter- 
mine the  value  of  such  propositions.  That 
is  the  right  way  of  testing  them.  That  is 
the  proper  knoae  of  treating  such  persons 
as  these,  and  not  a  State  prosecution. 
Then  it  is  alleged  that,  supposing  I  get 
over  that  difficulty,  other  and  worse  things 
have  been  said.  I  think  that  Vwcent  was 
pretty  much  the  sole  speaker  on  these 
occasions,  and  that  all  the  other  persons 
are  dragged  Into  the  conspiracy  because 
they  were  sitting  by  while  Vincent  was 
indiscreet  enough  to  make  use  of  certain 
expressions. 

Now  let  us  run  rapidly  through  all 
these  various  statements  and  see  what 
tiiey  amount  to.  Why  I  think  they 
amount  to  this :  That  parties  ^o  to  the 
meetings  very  much  prejudiced  and 
prepossessed  against  the  Chartists,  and 
they  seize  on  isolated  phrases,  and  make 
them  the  groundwork  of  their  accusation, 
leaving  out  all  the  aualifying  clauses 
which  would  give  to  the  speeches  their 
true  colour.  Now,  gentlemen,  if  I  were 
to  serve  my  friend  in  that  way,  and  were 
to  select  some  of  the  very  eloquent  things 
which  he  has  written  and  published,(a)  and 
take  them  without  the  context,  I  could 
show  you  some  very  democratic  speeches, 
I  could  bring  forward  one  very  powerful 
and  republican  speech  which  he  has  put 
into  the  mouth  of  a  Bepublican.  If,  how- 
ever, I  were  to  do  so  I  should  be  doing 
my  ftnend  a  very  great  injustice,  because 
it  is  not  by  isolated  passages,  but  by  the 
whole  context  of  a  book,  or  of  a  speech, 
that  you  are  to  judge  of  its  tendency. 
Now,  how  is  Vincent  proved  to  have 
acted  throughout  P  He  is  proved  to  have 
recommended  peace  and  order  from  first 
to  last.  He  is  proved  to  have  used  every 
effort  to  induce  the  people  not  to  break 
the  peace,  and  he  is  proved  to  have  told 
them  that,  if  they  hoped  to  obtain  the 
changes  which  they  sought,  they  must  be 
obtained  by  law  and  peace  and  order. 
But,  says  somebody,  it  is  all  very  well  to 
put  these  phrases  forward  as  a  sort  of 
safeguard  for  himself,  and  under  the  shield 
of  that  general  proposition  to  put  for- 
ward dangerous  assertions,  just  as  we  have 
heard  of  the  old  story  of  the  Irishman 
who  said  to  his  friends,  "  You  see  that 
man  yonder  P  Now  be  peaceable,  my  boys, 
and  do  not  put  him  under  the  pump  " ; 


(a)  Serjeant  Talfbnrd  was  tbe  anthor  of 
"  Ion,  a  Tragedy,"  and  other  works.  See  Foss, 
Judges,  9, 978. 


from  which  this  prosecution  flows.     

parties  were  foolish  enough  to  call  the 

(a)  1  Kings,  xii.  16. 

(6)  See  Brewer's  Dictionary  of  Phrase  and 
Fable,  381. 
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mayor  a  nincompoop,  and  tfaerenpon  the 
fanctionariee  of  Newport,  fancying  that 
in  them  was  fixed,  and  as  it  were  rendered 
incarnate,  all  authority,  thonght  that 
these  persona  were  insnltinff  their  dignity 
in  a  shameless  manner,  and  onght  to  be 
brought  to  condign  punishment.  Why, 
sentlemen,  meetings  such  as  these  haye 
Seen  held  for  a  fong  coarse  of  years. 
They  have  been  sanctioned  by  the  Gh>vem- 
ment  and  by  Parliament,  and  have  become 
actually  the  habit  of  the  people  just  as 
much  as  walking  about  with  their  hats  on 
their  heads. 

Then  he  is  supposed  to  have  said, 
"We  will  not    be    put  down."      Why, 

Sdntlemen,  how  often  haye  you  yourselyes 
eard  that  said  P  I  would  undertake  to 
get  it  said  in  half  an  hour  in  this  yeiy 
town  if  I  could  only  get  a  dozen  men 
about  me.  Those  were  not  yery  graye 
expressions  of  the  feelings  of  the  party ; 
and  when  one  of  them  said,  *'  We  will  get 
the  Charter  and  will  haye  it  in  spite  of  all 
opposition,"  the  expression  may  naye  been 
made  use  of  without  rendering  him  liable 
to  a  State  prosecution.  How  often  are 
such  things  said  eyery  day  of  our  lives  I 
They  do  not  mean  "We  will  get  it  by 
force  of  arms  or  by  oyerawing  the  Goyern- 
ment."  I  am  sure  I  haye  heard  similar 
expressions  used  at  almost  eyer^  meeting 
held  for  the  purpose  of  obtaining  the 
emancipation  of  tne  negroes.  Who  has 
not  heard  it  often  saidr  "We  will  haye 
the  emancipation  of  the  blacks,"  says 
one  man.  "  We  will  have  it  in  spite  of  all 
opposition,"  says  another.  Then  again 
who  has  not  heard,  and  seen  it  written 
too,  and  eyen  printed,  on  the  walls, 
"  Down  with  the  Corn  Laws  I"  Why,  if 
you  come  to  talk  of  illegality,  have  we 
not  had  within  the  last  seven  months(a)  an 
association  sitting  under  the  very  nose  of 
Parliament,  and  actually  sanctioned  by 
some  influential  members  of  Parliament 
for  the  purpose  of  putting  down  the  Corn 
Laws  P  And  every  hour  of  the  day  we 
used  to  hear,  **  Down  with  the  Com  Laws  I" 
Why,  it  is  a  favourite  phrase.  It  means 
only,  we  will  direct  our  energies  towards 
that  point,  and  we  will  at  last  get  rid  of 
tULs  (to  us)  obnoxious  tax.  These  defen- 
dants, therefore,  have  been  doing  no  more 
than  has  been  done  every  day.  They  say, 
"We  will  have  the  Charter";  and  are 
they  to  be  prosecuted  for  using  that  lan- 
guage when  those  very  persons  by  whom, 
or  under  whose  sanction,  this  proceeding 
is  instituted  against  them,  have,  when  it 
suited  their  purpose,  rnng  in  our  ears 

(a)  Anti-Corn  Law  League  foanded  18th 
September,  1888.  Lord  Brougham  made  a 
speech  on  the  subject,  February  18,  1889. 
Hansard,  Pari.  Deb.  8rd  series,  45,  509. 


until  we  have  been  tired  of  hearing  itP 
"  The  Bill,  the  whole  Bill,  and  nothing 
but  the  Bill."  I  do  not  know  whether 
any  of  yon,  gentlemen,  ever  said  that. 
But  if  you  have,  could  not  an  innuendo 
haye  been  made  out  of  such  words,  and 
might  it  not  have  been  said,  "  The  auda- 
cious knaves,  to  come  here,  and  say  they 
will  have  the  Bill,  the  whole  Bill,  and 
nothing  but  the  Bill !  We  must  institute 
a  prosecution  against  them  and  charge 
them  with  intenaing  to  obtain  it  by  force, 
and  with  conspiring  together  to  overturn 
the  system  of  Government  P  "  It  is  yery 
hard,  gentlemen,  in  these  times  to  make 
such  words  as  we  are  charged  to  have 
uttered,  *  *  We  will  have  the  Charter,"  '  *  Up 
with  the  Charter,"  and  so  on,  the  founda* 
tion  of  a  charge  like  this,  when  we  know 
that  hardly  a  day  or  an  hour  has  passed 
in  which  the  same  sort  of  language  has 
not  been  used,  aye,  and  with  effect  too ; 
for  you  wiU  recollect  we  did  get  the  Bill, 
the  whole  BiU,  and  nothing  but  the  Bill ; 
and  I  wish  jrou  joy  of  it.  My  poor  client 
who  joined  in  the  cry  has  coine  to  the 
conclusion  that  *'  nothing  but  the  Bill " 
did  not  meet  the  wants  and  wishes  of  the 
people.  And  now  when  he  is  harping 
upon  the  same  string,  now  that  he  is 
smging  the  same  note  and  saying,  "  We 
will  haye  the  Charter,  and  nothing  but 
the  Charter."  "Aye,"  sajs  the  Whig 
(Government,  "now  you  sing  a  different 
song.  It  is  true  we  sung  nouiing  but  the 
Bill.  But  we  do  not  allow  you  to  sing 
*  Nothing  but  the  Charter.'  No,  we  wiU 
let  you  know  a  different  thing  from  that. 
It  is  true  the  Tories  did  not  put  us  down. 
They  have  some  regard  for  law  and  order^ 
and  common  sense  and  decency.  They  did 
not  put  us  down.  But  you  have  got  into 
different  hands  now.  We  have  got  our 
Bill,  and  we  will  take  exceeding  good  care 
you  shall  not  have  your  Charter."'  That  is 
the  real  meaning  of  the  whole  of  this ;  and 
I  wish  my  Mends  joy  of  their  Crown  pro- 
secution. A  precious  piece  of  business  it 
is!  To  think  that  a  whole  day  of  your 
valuable  time,  and  that  of  my  Lord, 
ehould  be  spent  in  inquiring  whether  men. 
who  cry,  "  Up  with  the  Charter.  We  will 
have  tne  Charter  and  nothing  but  the 
Charter,"  are  to  be  convicted  of  a  con- 
spiracy to  bring  the  Government  into 
contempt  and  to  alter  the  system  of  Go- 
vernment !  Why,  we  have  been  altering 
the  system  of  Government  for  the  last  ten 
y^ars,  and  God  knows  when  we  shall  cease  I 
We  have  been  working  hard,  and  have 
done  but  little  yet. 

If  it  was  the  intention  of  these  parties  to 
break  the  peace,  why  was  the  peace  not 
broken  P  Everything  that  has  been  said  has 
gone  to  show  that  the  meeting  was  perfectly 
peaceable.  There  was  some  noise  and  some 
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ahoating,  and  I  dare  say  it  was  inconveni- 
ent to  parties  liring  in  FentonTille.  Every 
public  meeting  in  every  town  must  be 
disagreeable  to  the  parties  living  abont 
the  place ;  bat  that  is  not  a  breach  of  the 
peace.  There  is  nothing  here  of  martial 
array.  We  had  witness  after  witness, 
till  everybody  in  Court  was  tired  of  hear- 
ing it,  to  prove  that  some  twenty  men 
marched  np  to  the  meeting  arm  in  arm. 
Bnt  there  is  no  proof  of  any  practised 
step;  there  is  nothing  that  they  did  in 
imitation  of  soldiers ;  there  is  no  drilling 
at  Chat  Moss(a) ;  there  are  no  arms.  But 
these  are  qaiet  assemblies,  conducted 
with  the  most  perfect  peace  and  order. 
But  then  it  is  said  that  the  meetings  were 
held  in  the  evening.  Now  why  was  that  P 
Because  the  people  who  attended  the 
meetings  were  members  of  the  working 
classes.  If  I  were  called  on  to  attend 
the  meeting,  and  I  considered  myself  a 
working  man,  I  should  wish  it  to  be  held 
at  a  time  when  the  avocations  of  my  life 
would  permit  me  to  attend.  If  I  were 
obliged  to  attend  court  all  dav,  and  a 
person  were  to  ask  me  to  attena  a  public 
meeting  in  this  very  town,  I  should  say, 
•'You  must  have  it  m  the  evening."  And 
if  we  are  to  take  from  our  betters  an 
example,  the  hour  for  business  will  be  a 
late  one,  for  all  the  legislation  of  this 
country  is  done  after  twelve  o'clock  at 
night,  and  all  the  speaking  before.  When 
are  the  working  men  to  assemble  P  Why 
in  the  evening,  to  be  sure,  when  their  labour 
is  over.  But  then  it  is  said,  "You  assem- 
ble in  the  dark."  Now  I  expected  that  that 
rhetorical  figure,  the  torch,  would  have 
been  introduced.  But  no  such  thing. 
There  was  a  homely  gas  lamp  over  Vin- 
eenfs  head  when  he  was  delighting  his 
audience  with  his  eloquence.  What  with 
his  speech  and  the  gas  lamp  together, 
no  doubt  the  people  present  were  very 
much  enlightened.  But,  gentlemen,  are 
we  in  this  way  to  be  tricked  out  of  our 
liberty,  and  put  into  prison,  and  brought 
within  the  grip  of  the  law.  The  time  of 
meeting  was  a  fair  and  proper  one.  I 
assert  it  boldly.  It  is  one  I  would  in- 
culcate, and  stand  up  for  at  any  time. 
It  is  a  very  fair  ihinst  for  labouring  men 
who  live  by  their  daily  labour  if  they  feel 
a  grievance  to  meet  in  the  evening  to 
discuss  it,  and  to  propose  how  it  may  best 
be  redressed.  If  my  opinion  were  asked 
I  should  always  say,  "meet  in  the  even- 
ing, but  do  it  with  every  possible  safe- 
guard. Do  it  so  that  you  shall  commit 
no  offence,  and  if  possible  confine  your- 
selves within  your  walls."  But  here 
again  their  poverty  intervenes ;  and  when 


(a)  See  Bex  v.  Hunt,  1  St  Tr.  K.S.  171 . 


my  friend  talks  about  the  separation  of 
classes,  I  feel  that  the  separation  is  not 
made  so  much  by  the  people  as  it  is  by 
US,  who  separate  ourselves  from  them 
and  allow  them  with  their  pinched  means 
and  their  narrow  instruction,  to  get  what 
they  can  in  amelioration  of  their  suffering, 
so  far  as  their  sufferings  arise  from  the 
law. 

Now  no  man  is  more  willing  than  I  am 
to  assert  that  there  is  a  large  mass  of 
miseries  that  they  suffer  which  do  not 
arise  from  the  law,  and  which  they  falsely 
ascribe  to  the  law.  But  for  their  igno- 
rance they  are  not  to  be  incarcerated,  nor 
for  their  poverty  shall  we  condemn  tbem. 
If  you  do  not  allow  theiu  to  meet  at  an 
hour  when  their  labour  has  some  cessa- 
tion, and  if  you  do  not  permit  them  to  go 
where  their  humble  means  will  enable 
them  to  congregate,  you  will  put  an  end 
to  all  the  meetings  of  the  humbler  classes. 
Why,  in  the  language  of  my  Lord  John 
Buasell  himself,  these  meetings  are  said 
to  be  the  great  safeguard  of  the  State. 
And  if  you  allow  men  thus  to  get  rid  of 
the  feelings  which  are  within  their  bosoma 
of  indignation  wrongly  directed,  you  are 
oftentimes  really  doing  more  for  the  peace 
and  safety  of  the  State  than  you  could  do 
by  twenty  magistrates  and  mayors  with 
their  special  constables,  aye,  and  with 
their  Christchurch  yeomanry  at  their 
back.  But,  gentlemen,  there  are  expres- 
sions sworn  to  have  been  used  by  some  of 
these  defendants  which  I  do  not  intend  to- 
justify,  which  I  believe  c-an  be  extenuated, 
which  I  believe  are  not  correctly  reported,, 
and  which  ought  not  fairly  to  bring  these 
men  within  the  arm  of  the  law;  for  I 
have  always  found  that,  when  it  is  at-  • 
tempted  to  get  an  humble  man  within  its 
pincning  gnp,  they  always  begin,  as  my 
friend  did  to-day,  with  praising  his  intel- 
ligence and  saying,  "Oh!  he  is  a  very 
clever  fellow.  He  knows  very  well  what 
he  is  about."  His  vanity  may  be  tickled 
by  it,  but  he  may  find  himself  punished 
for  it.  A  man  unaccustomed  to  the  strict 
phraseology  of  educated  life  does  not  so 
guardedly  express  himself  as  to  keep  him- 
self withm  the  law ;  whereas  a  gentleman 
of  practice  and  experience  will  talk  treason 
by  the  hour,  and  you  cannot  touch  him. 
I  have  no  doubt  that  there  is  not  a  man. 
sitting  round  this  table  with  a  wig  on  his 
head  who  could  not  do  it  by  the  hour  if 
he  chose.  But  these  poor  people  have  no 
language  in  which  to  express  themselves 
unless  they  use  some  rather  hard  words. 
Here  one  of  these  parties  seems  to  have 
called  the  mayor  of  Newport  a  **  nincom- 
poop,"  and,  speaking  of  Mr.  Protkero  his 
partner,  he  is  reported  to  have  said  that 
he  wished  he  was  hung  up  to  the  lamp- 
post for  the  people  to  cut  nim  down,  and 
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that  he  would  point  ont  a  fit  place  for  his 
interment.  The  party  who  swore  to  that 
Bwore  to  those  very  words  very  distinotly 
and  broadly.  Bat  still  I  think  he  may 
hare  been  mistaken,  and  I  think  he  was 
mistaken ;  for  I  sincereljr  belieye  that  the 
gloss  which  I  put  upon  it  gave  a  oorrect 
yiew  of  the  matter.  I  am  sore  I  have 
heard  it  said  almost  eyery  day  that  the 
Chartists  are  persons  who  are  for  putting 
down  all  property  whateyer,  and  naying 
a  general  soramble.  And  because  some 
man  has  said  that  Chartism  consists  in 
putting  down  all  property  and  hanging 
up  all  the  rich  men,  Mr.  Frodkero  fancies 
he  will  be  hanged  to-morrow.  "  Hang 
him/'  says  one  man.  "No,  don't  hang 
him,"  says  another,  "he  is  not  worth 
hanging."  That  is  precisely  the  sort  of 
language  we  haye  heard  used  eyery  day 
of  our  liyes,  and  it  is  precisely  the  mode 
of  expression  which  is  constantly  adopted. 
One  of  the  witnesses  says  he  did  not 
hear  the.  beginning  or  the  end  of  the 
speech,,  and  from  this  small  phrase  you 
are  called  on  to  conyiot  those  defendants 
of  an  intention  to  break  the  peace.  I 
belieye,  howeyer,  that  you  will  do  no  such 
thing. 

But  there  is  another  point  in  the  case, 
there  is  the  conyer&ation  spoken  to  by 
that  eloquent  witness  who  came  from 
Liyerpool  as  having  passed  between  him 
and  Townsemd.  (a)  Now  what  is  that  story  P 
He  says  that  happening  to  see  Town^ 
s^ndy  he  set  off  by  telling  him  that  he 
thought  the  Chartists  were  poor  deluded 
wretches,  who  were  led  on  by  eyil  and 
designing  men  who  wished  to  get  some- 
thing in  the  general  scramble.  Now, 
Townsevid  might  at  that  moment  be 
considered  as  one  of  the  leaders  of  the 
Chartists.  Was  what  the  witness  said 
likely  to  lead  Towneend  to  make  the 
communication  which  he  is  said  to  haye 
madeP  Why  he  declares  that  he  thinks 
them  all  bad  men,  and  then  he  sa^s,  '*  If 
we  had  been  in  the  business  which  we 
formerly  carried  on,  that  of  dealing  in 
muskets  and  cutlasses,  we  could  haye 
turned  you  to  our  pecuniary  profit."  Why , 
gentlemen,  he  is  the  first  person  to  put 
tiie  idea  of  muskets  into  the  young  man's 
head,  and  if  anything  of  the  Wind  imputed 
to  Tovmsend  was  in  fact  said  by  him, 
do  you  not  believe  that  he  saw  this  man 
was  an  over-excited  person,  and  that,  in 
the  homely  language  of  the  Yankee  clock 
maker,  he  was  "  poking  his  fun  at  him  "  P 
It  is  clear  that  it  was  nothing  else.  Does 
not  the  whole  thing  show  on  the  face  of  it 
that  it  was  a  mere  joke  on  the  part  of 
Townsend,  and  that  ne  had  no  more  in- 
tention of  buying  five  hundred  muskets 


(o)  See  above,  p.  1061. 


and  six  hundred  cutlasses  than  I  have  at 
this  moment  an  intention  of  buying  one 
and  walking  with  it  on  my  shoulder  up 
and  down  the  streets  of  Newport !  It  is 
clear  from  first  to  last  that  it  was  an  idle, 
stupid,  foolish  conversation  on  both  sides. 
And  then,  to  show  the  spirit  in  which  this 
thing  is  brought  forward,  they  bring  a 
young  man  and  put  him  into  the  box,  who 
listens  to  a  conversation  in  his  father's 
private  room  and  goes  abroad,  and  tells 
it.  Two  men  are  discoursing  on  business 
in  his  father's  parlour,  and  he  hears  one 
of  them  say  tnese  Chartists  are  very 
powerful,  and  that  if  they  pleased  they 
could  pull  down  a  house.  But  is  that 
saying  that  they  will  pull  down  a  house, 
or  that  they  have  any  such  intention? 
Does  it  amount  to  anything  more  than 
saying,  in  rather  hyperbolioal  language, 
that  they  are  a  very  powerful  set  of  per- 
sons P  Now  I  haye  really  touched,  I  be- 
lieve, upon  every  single  phrase  sworn  to 
by  these  parties  which  has  the  slightest 
tendency  to  what  may  be  called  violent 
Icmguage ;  and  again  I  ask  you,  now  that 
you  have  it  all  before  you,  whether  that 
array,  such  as  it  is,  of  yiolent  language 
makes  you  believe  that  there  was  a  con- 
spiracy among  these  four  gentlemen  of 
Newport  very  much  like  that  said  to  have 
been  entered  into  by  the  three  tailors  of 
Tooley  Street,  to  pull  down  the  British 
Constitution.  One  of  these  defendants  is 
stated  to  have  lifted  up  his  arm,  and  to 
have  cried  "  Stuff,"  and  because  he  hap- 
pened to  be  a  strong  and  muscular  man, 
the  term  "  stuff"  was  supposed  to  relate 
to  the  strength  of  his  arm,  and  not  to  the 
auality  of  the  speech  which  was  then  being 
delivered.  Does  the  Groyemment  of  the 
country  rest  upon  such  a  foundation  that 
it  is  likely  to  be  overturned  by  a  word  or 
brought  into  danger  by  such  a  conspiracy 
as  this?  I  believe,  in  spite  of  all  that; 
may  be  said,  that  the  Goyemment  of 
England,  erroneous  as  I  think  it  very 
often  is,  is  really  at  this  time  supported 
by  the  people  of  England,  and  when  the 
dnartists  snail  get  the  majority  of  that 
people,  when  they  shall  have  tne  intelli- 
gence of  the  people  and  their  sanction, 
uiey  will  obtain  their  Charter,  but  not 
before.  And  we  may  be  well  assured  in 
the  meantime  that  no  danger  arisen  to 
life  or  to  property  from  any  such  idle 
proceedings  as  those  which  have  been 
made  the  subject  of  this  prosecution.  The 
defendants  even  by  this  their  trial  will 
learn,  and  they  will  learn  it  ten  thousand 
times  more  strongly  by  their  acquittal, 
that  the  law  of  England  protects  alike 
both  rich  and  poor ;  and  they  will  learn 
to  yenerate  that  law  which,  unfortunately 
for  them,  is  too  often  but  a  name,  and 
which  in  the  language  of  an  ez-chanoellor 
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of  JieUntkdfiik)  h0B  on0  face  for  the  poor  and 
anoiihar  ibr  the  rich.  But  let  it  be  your 
duty,  gentlemen,  to-day  so  evenly  to  nold 
the  so^leB  of  jnatioe  as  never  for  one 
moment  to  let  the  balance  tremble  on 
aoeoont  c^  the  situation  in  life  of  these 
parties.  Do  not  punish,  as  you  are  now 
asked  to  punish,  poor  men  for  mixing  in 
politics,  for  be  sure  that  we  have  begun  a 
race  which  we  must  nm  on.  We  have 
brought  the  people  into  the  political 
strife;  we  cannot  call  them  in  to-day  for 
our  own  purposes,  and  exclude  them  to- 
morrow. We  are  in  a  state  different  from 
that  which  the  world  has  ever  known,  and 
I  believe  it  will  contribute  greatly  to  the 
safety  of  all  the  foundations  of  sooie^  if 
the  working  classes  are  allowed  to  believe 
that  they  have  an  interest  in  the  good 
government  of  the  State,  and  that  their 
voioes  are  requisite  for  that  ffood  govern- 
ment. I  believe  we  shall  find  that  just  in 
BO  far  as  they  take  an  interest  in  these 
proceedings  will  their  intelligence  in- 
crease, and  with  their  intelligence  our 
security.  K,  on  the  other  hand,  any  at- 
tempt should  be  made  to  shut  them  out 
from  the  fair  expressions  of  their  feelings, 
to  shut  them  out  firom  that  to  which  they 
have  just  as  good  a  title  as  ourselves,  if 
we  do  not  ju^e  them  kindlv,  and  are  not 
to  their  errors  a  little  blina,  we  shall  do 
more  to  disturb  the  peace  of  |sooiety,  we 
shall  do  more  to  xmsettle  men's  feelings 
and  opinions,  than  could  be  done  by  any 
other  means.  Let  us  then,  always  taking 
care  that  there  shall  bo  nothiiig  which 
does  really  endanger  any  man,  give  their 
feelings  fiill  scope.  Let  us  give  them  an 
opportunity  of  expressing  what  they  think, 
and  if  we  so  do  we  shaO  justify  ourselves 
and  the  law  before  God  and  man.  Gen- 
tlemen, I  wiU  now  leave  my  clients  in 
your  hands,  well  knowing  that  you  will  do 
justice  between, them  and  their  accusers, 
recollecting  that  their  accusers  are  the 
very  persons  who  set  the  example  of  the 
offenoe  of  which  they  are  aconsea.  Do  you 
but  justice,  and  my  clients  will  be  free. 

Some  applause  and  some  hisses  followed 
the  delivery  of  the  speech  of  the  learned 
counsel,  upon  which — 

Aldsbsoit,  B.,  sud :  I  am  waiting  till 
people  come  to  their  senses. 

Silence  was  at  length  restored. 

SuiaaNG  Up. 

Aldebson,  B.,  in  summing  up:  I  take 
it  to  be  the  law  of  the  land  that  any  meet- 
ing assembled  under  such  circumstances 
as,  according  to  the  opinion  of  rational 
and  firm  men,  are  likely  to  produce  danger 


to  the  trmquiUity  and  peace  of  the  nawb- 
bourhood.  is  an  unlawful  aB8embly.(a)  x  ou 
will  have  to  say  whether,  lookmg  at  the 
circumstances,  these  defendants  attended 
an  unlawful  assembly,  and  for  this  purpose 
you  will  take  into  your  consideration  the 
way  in  which  the  meetings  were  held,  the 
hour  of  the  day  at  which  the  parties  met, 
and  the  language  used  by  the  persons 
assembled  and  by  those  who  addressed 
them.  Everyone  has  a  right  to  act  in 
such  oases  as  he  may  judge  right,  pro- 
vided it  be  not  injurious  to  an(^her,  but 
no  man  or  number  of  men  have  a  right  to 
cause  alarm  to  the  body  of  persons  who 
are  called  the  public.  You  will  consider 
how  far  these  meetings  partook  of  that 
character,  and  whether  firm  and  rational 
men  having  their  families  and  property 
there  would  have  reasonable  ground  to 
fear  a  breach  of  the  peace,  for  I  quite 
agree  with  the  learned  counsel  for  the 
defendant  that  the  alarm  must  not  be 
merely  such  as  would  frighten  any  foolish 
or  timid  person,  but  must  be  such  as  would 
alarm  persons  of  reasonable  firmness  and 
courage.  The  indictment  also  contains 
charges  of  conspiracy,  which  is  a  crime 
which  consists  either  in  a  combination 
and  agreement  by  pm*sons  to  do  some 
illegal  act,  or  a  combination  and  agree- 
ment to  effect  a  legal  purpose  by  illegal 
meanB.(5)  The  purpose  which  the  defen- 
dants had  in  view  as  stated  by  the  prose- 
cutors was  to  excite  disaffection  and 
discontent^  but  the  defendants  say  that 
their  purpose  was  by  reasonable  argument 
and  proper  petitions  to  obtain  the  five 
points  mentioned  by  their  learned  counsel. 
If  that  were  so,  I  think  it  is  by  no  means 
illegal  to  peti4aon  on  those  points.  The 
duration  of  Parliaments  and  the  extent  of 
the  elective  franchise  have  undergone 
more  than  one  change  by  the  authority  of 
Parliament  itself ;  and  with  respect  to  the 
voting  bv  ballot  persons  whose  opinions 
are  entitled  to  the  highest  respect  are 


(a)  Sir  Edward  Sngden,  afterwards  Lord  St 
Leonards. 


(a)  See  Bedford  v.  Btrla/,  1  St  Tr.  N.8. 
1071,  per  Holroyd,  J.,  on  pp.  1214, 1215,  citing 
from  the  summuiff  up  of  Bayley,  J.,  in  Bex  v. 
Hunt,  1  St.  Tr.  N.S.  on  page  433. 

(6)  ^  The  crime  of  conspiracy  is  complete  if 
two  or  more  than  two  should  agree  to  do  an 
illegal  thine;  that  is,  to  effect  something  in 
itself  unlawful,  or  to  effect  by  unlawful  rnt^r^^ 
something  which  in  itself  may  be  indifferent  or 
even  lawful." — Tindal,  O.J.,  delivering  the 
opinion  of  the  judges  in  O'Connell  v.  Beg,  11 
CI.  &  V.  155,  at  p.  288.  "A  conspiracy  con- 
sists in  the  agreement  of  two  or  more  to  do  an 
unlawful  act,  or  to  do  a  lawful  act  by  unlawful 
means."— Willes,  J.,  in  Mtdcahy  v.  Beg.  L.B. 
8,  H.L.  306,  at  p.  317.  See  per  Fiy,  LJ.,  in 
Mogul  S.S,  Co,  V.  McGregor,  Gow  ^  Co,,  SS 
QAD.  on  page  624.  See  also  2  St.  Tr.  N.S. 
959  ;  Wright  on  Conspiracies,  63-67. 


1088]         Hie  Que&n  agairut  Henry  Viricent  and  others,  1889.         [1084 

foand  to  differ.(a)  There  mh  also  be  no 
illegality  in  petitioning  that  membera  of 
Paniament  should  be  paid  for  their  serrices 
by  their  constituents;  indeed,  they  were 
so  paid  in  anoient  tiine8,(&)  and  they  were 
not  reqnired  to  hare  a  property  qualifica- 
tion tul  the  reign  of  Queen  Anne,{c)  and 
are  now  not  required  to  have  it  in  order 
to  represent  any  part  of  Scotland  or  the 
English  uniyersities. 


If,  however,  the  defendants  say  that 
they  will  effect  these  changes  by  physical 
force,  that  is  an  offence  i^inst  the  law  of 
the  country.  No  civilised  society  can 
exist  if  changes  are  to  be  effected  in  the 
law  by  physical  force ;  and  if  eminent 
peraons  have  done  as  the  learned  counsel 
nas  stated,  and  their  conduct  were  to  come 
before  us  in  a  court  of  iustice,  we  should 
(however  painful  it  would  to  be  placed  in 
such  a  situation)  act  towards  them  also 
exactly  as  we  ought  now  to  act  towards 
the  present  defendants.  With  respect  to 
the  bpeeches  of  the  defendants  at  the 
meetings,  I  entirely  agree  with  the  obser- 
vations of  their  learned  counsel  that 
nothing  is  more  nufair  than  taking  a  part 
of  a  speech  without  its  fair  context,  and 
Tou  will  therefore  take  the  whole  which  is 
proved  and  conpider  whether  anything 
olse  that  was  said  altered  the  effect  of  the 
passages  relied  on  by  the  prosecution. 
You  will  say  whether  you  are  saciafied 
that  the  defendants  conspired  to  excite 
disaffection ;  if  you  are  so,  you  will  find 
the  defendants  guilty  of  the  conspiracy. 
You  will  also  say  whether  you  think  that 
the  nature  of  uie  meeting  was  such  as 
would  excite  alarm  in  the  minds  of 
rational  and  constant  men ;  for  if  so,  I  am 
of  opinion  that  they  were  illegal  meetings, 
and  then  you  ought  to  find  the  defendants 
guilty  on  the  counts  for  attending  unlawful 
assemblies. 

The  jury  retired  to  consider  their  ver- 
dict for  about  a  quarter  of  an  hour,  and 
returned  into  Court  finding  all  the  defen- 
dants guilty  of  attending  iUegnl  meetings, 
but  acquitting  them  of  the  conspiracy  and 
finding  the  defendants  Vincent  and  Ed^ 
wa/rds  guilty  of  uttering  violent  and  sedi- 
tious limguage. 

Aldsrsov,  B.  :  Let  them  stand  com- 
mitted, and  when  they  are  in  the  proper 
place  I  will  pass  the  sentence. 


(a)  See  the  debate  in  the  House  of  Commons 
on  Mr.  Crete's  motion  in  fsvoor  of  the  ballot, 
18th  Jane  1889,  Hansard,  Pari.  Deb.  8rd  series, 
48,  442. 

(6)  See  4  Inst.  46 ;  18  Bic.  9.  c.  19,  repealed 
by  19  &  80  Vict.  c.  64;  28  Hen.  6.  c.  10.  re- 
pealed by  26  &  27  Vict.  c.  125  (S.L.B.),  and 
85  h  86  Vict.  c.  08  (S.L.B.).  See  also  1  St. 
Tr.  N.S.  858. 

(c)  9  Ann.  c.  5,  repealed  by  91  &  92 Vict.  c.  26. 


[The  prisoners,  who  during  the  trial 
had  been  allowed  to  sit  behind  their  ooun- 
sel,(a)  were  then  removed  into  the  dock.1 

Aldbbsoh,  B.  :  S^nry  Vvnceni,  WiXliam 
Edwards,  John  Dickenson,  and  WUUam 
AmeUn  !I\)wn$end,  after  full  deliberation, 
and  a  long  investigt^tion  of  your  case,  the 
jury  have  found  you  guilty  of  attending 
an  unlawful  assembly,  but  they  have  ac- 
quitted you  of  that  part  of  the  charge 
made  against  you  which  imputes  to  you 
previous  concert  and  agreement,  wluch 
will  make  a  difference  in  the  view  I 
take  of  the  punishment  that  oufht  to  be 
awarded  to  you.  Nevertheless,  I  cannot 
but  perceive  that  you,  Honry  Vineent, 
came  down  into  this  country,  with  which 
you  are  in  no  way  connected,  as  a  sort 
of  missionary  from  a  body  styling  them- 
selves "The  National  Convention."  It 
appears  to  me  that  in  so  doing  you  have 
grievously  added  to  the  crime  which  you 
have  committed.  Cannot  the  people  of 
Newport  take  care  of  themselves,  or  of 
their  interests,  without  your  assistance? 
What  have  the  Convention  to  do  with  the 
people  of  the  country  at  iJl  P  They  are 
an  illegal  body,  and  the  Government  of 
the  country  may  perhaps  think  it  right  at 
some  future  time  to  indict  them,  and  if 
they  do,  and  if  a  case  should  be  proved 
against  them,  they  will  be  guilty  of  a 
very  grievous  offence  indeed.  If  persons 
in  your  situation  use  language  for  the 
purpose  of  urging  them  to  obtain  any 
political  measure  by  force  and  violence,  or 
which  may  be  conducive  to  that  end,  I 
warn  them  that  I  am  by  no  means  pre- 
pared to  say  they  will  not  incur  ^e 
penalties  of  high  treason.  It  is  well  that 
you  should  know  the  situation  in  which 
you  stand  in  that  respect  The  National 
Convention,  as  it  is  called,  is  an  illegal 
body  altogether,  and  if  any  body  of  per- 
sons seek  to  obtain  the  Charter  or  any 
other  political  measure  by  force,  they  are 
guilty  of  the  crime  of  high  treason,  be- 
cause they  are  seeking  to  secure  to  them- 
selfes  the  power  belonging  to  t^e  Govern- 
ment  and  to  the  Government  alone ;  and 
if  that  power  is  wielded  or  asserted  by 
any  other  body  it  must  place  that  body  in 
immediate  conflict  and  collision  with  the 
Government. 

The  sentence  therefore  upon  you,  Hemry 
Vincent,  must  be  more  severe  than  upon 
your  companions,  because  you  are  the 
ringleader  and  principal  actor.  You  had 
nothing  to  do  with  the  inhabitants  of 
Newport  or  with  their  local  difficulties  or 
grievances,  but  you  went  down  there  for 
the  purpose  of  exciting  the  people,  as  the 
jury  have  found,  by  seditious  and  violent 


(a)  Set  below,  Beg.  v.  Lovett,  p.  1177ii. 


I 
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IftDguage  to  do  that  which  must  neces- 
flarUj  produce  danger.  Yon  are  the  worst, 
and  therefore  npon  yon  mnst  be  passed  a 
heayier  sentence  than  npon  the  rest.  Yon, 
WiUiam  Edwards,  are  the  next,  for  the 
jnxy  have  fonnd  that  yon  also  have  nsed 
secutions  and  violent  language.  Thev^- 
fore  yon  mnst  suffer  a  larger  share  of 
punishment  than  yon,  John  Dtckeneon,  and 
you,  WiUiam  Anselm  Townsend.  With 
respect  to  yon,  WiUiam  Aruelm  Townsend, 
1  much  regret  to  see  a  person  of  your 
apparent  respectability  and  station,  and 
so  yolithfnl  too,  in  such  a  situation  as 
that  in  which  you  are  now  placed.  I  do 
hope  and  trust  that  yon  will  consider  how 
Tery  foolish  your  conduct  has  been,  and 
how  ver^r  wrong  it  is  by  such  conduct  as 
that  which  you  have  pursued  to  place 
othera  in  a  situation  of  inconvenience  and 
alaim.  You  have,  some  of  you,  children 
and  a  wife  belonging  to  you.  How  should 
you  like  to  have  them  continuously  agi- 
tated by  not  knowing  what  might  happen 
to  them  or  to  you  day  by  day  or  hour  by 
hour  P  The  older  you  grow,  the  wiser  I 
hope  you  will  become,  and  the  more  you 
will  see  the  error  and  folly  of  such  con- 
duct as  that  which  you  have  been  pur- 
suing.   The  sentence  of  the  Court  upon 


you,  Henry  Vincent,  is  that  you  be  im- 
prisoned for  one  year, (a)  that  yon,WiUiam 
£jdu)ard9,  be  imprisoned  for  nine  calendar 
months,  and  that  you,  John  Dickenaon, 
and  WUliam  Anselm  Tovmaend,  be  impri- 
soned each  for  six  calendar  months. 

Talfowrd,  Serjeant,(&)  B,  F.  Eicha/rds, 
and  WhateiUy  for  the  prosecution. 

Boebuch  and  KeatCng{f>)  for  the  defen- 
dants. 

Attomies :  T.  Jones  PhiUips  and  Boherts, 


Matbrialb  made  USB  OF.— The  foresoing 
report  in  taken  from  9  C.  &  P.  91,  and  the 
ibortband  notes  in  the  possession  of  the  Solicitor 
of  the  Treasury,  No.  1626,  and  in  Home  Office 
Papers,  Disturbances,  1889,  14  (5).  The  Times 
report  has  also  been  consulted. 


(a)  Vincent  was,  in  March  1840,  tried  and 
convicted  at  the  Monmouth  Assizes  for  con- 
spiring with  Frost  to  alter  the  Constitution,  and 
was  sentenced  to  twelve  months'  imprisonment. 
See  as  to  the  first  sentence  on  Vincent,  Lord 
Brougham's  speech  in  the  House  of  Lords, 
August  22,  1889.  Hansard,  Pari.  Deb.  3rd 
series,  50,  488. 

(6)  Afterwards  a  Justice  of  the  Court  of 
Common  Pleas. 
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THE  QUEEN  against  HOWELL  AND  OTHERS. 


Trial  of  Jeremiah  Howell,  Francis  Roberts,  John  Jones,  Thoicas 
Aston,  and  Henrt  Wilkes,  before  Littledalb,  J.,  and  a  Ooicmok 
Jury  at  the  Warwick  Summer  Assizes,  on  Auoubt  1,  3,  and  5, 
1839,  FOR  RIOTOUSLY  DEMOLISHING  A  HousB.  (Reported  in  9  C.  &  P. 
437.) 

J.  H.,  F.  R.,  J.  J.,  and  T.  A.  with  others  to  the  number  of  2,000  or  8,000,  riotously  and  tomiil- 
taously  assembled  together  in  an  open  public  space  in  the  middle  of  a  town,  broke  into  a  dweUing- 
house  and  shop,  plundered  the  premises,  and  set  them  on  fire.  H.  W.  addressed  the  mob  in  Tiolent 
language  at  a  place  some  distance  from  the  premises  destroyed;  but  it  was  not  proved  that  he 
was  present  when  they  were  attacking  or  destroying.    Indiotment  nadsr  7  &  8  Geo.  4.  c.  80. 

Ruled  by  litdedale,  J.  : 
I,  Fel<my,^PrincipaU  m  the  Second  Degree. 

It  is  not  necessary  to  make  a  party  guilty  of  ftlony  that  his  should  be  the  hand  b^  which  it  is 
committed,  lliose  who  are  j^resent  aiding,  abetting,  and  assisting  are  principals  m  the  seoond 
degree,  and  are  equally  guilty  with  the  principals  in  the  first  degree.  Kor  is  it  necsssary 
that  pvties  aiding  should  be  within  yiew,  if  they  are  so  placed  as  to  pretent  persons  ooning 
to  the  assistance  of  the  party  injured. 

S.  Fdonioiu  DemoUtUm  ofHomeis 

If  rioters  attack  a  house  and  begin  to  destroy  it,  the  fiiet  that  they  persisted  untQ  preTented 
by  the  military  and  police  from  doing  ftuiher  mischief  is  eridence  of  a  beginning  to  demolish 
it  feloniously. 

8.  Indictmeni. — Parieh. 

If  a  parish  is  diyided  into  several  divisions  for  ecclesiastical  purposes,  the  place  where  the 
offence  was  committed  is  well  laid  in  such  perish  without  spedfymg  the  particular  eccAedas- 
tical  division. 


The  Quesh  agavMt  HoTnoji  and  othbbls. 

Wahwick  Assizes,  August  1, 1889. 

Before  Litii.sdale,  J.,  and  a  Common 
Jury. 

Indictment,  on  the  stat.  7  &  8  Qeo.  4, 
o.  80,  for  felonionsly  demolishing  a  house. 

The  first  count  of  the  indictment  charged 
that  the  prisoners,  together  with  divers 
others,  to  the  jurors  unknown,  to  the 
number  of  2,000,  on  the  15th  of  July, 
1889,riotouslYand  tumultuousW^assembled 
together  to  the  disturbance  oi  the  public 
peace,  and  with  the  said  other  persons  so 
liotously  and  tumultuously  assembled 
together,  did  feloniously  and  unlawfully, 
and  with  force,  demolish,  puU  down  and 
destroy  a  certain  house,  in  the  parish  of  Bir« 
mingham,  belonging  to  James  Bourne  and 
Henry  Bowme. 

The  second  count  oharged.^hat  the  pri- 
Boners  did  "  begin  to  demolish  and  pull 
down  "  the  house.  ^ 

The  indictment  also  contained  other 
counts,  on  which  no  question  arose. 

As  soon  as  the  prisoners  had  pleaded,(a) 


(a)  See  Reg.  ▼.  FUggerald,  1  C.  &  K.  201. 


Daniel,  for  the  prisoner  WtHeee,  stated 
that  the  prisoner  Willcee  had  not  heen 
committed  on  any  charge  of  felony,  but 
had  on  the  18th  of  July  been  committed 
on  a  charge  of  misdemeanor,  alleg^ed  to 
have  been  committed  by  the  prisoner 
Wilkee  on  the  15th  of  July;  and  that 
depositions  had  been  returned  which  re- 
ferred to  that  charge.(a)  He  therefore 
applied  that  the  trial  shotdd  be  postponed, 
and  that  the  Grown  should  fbrnish  to  the 
prisoner  a  statement  of  the  evidence  to  be 
adduced  against  him  on  the  charge  of 
felony. 

LnTLEDALB,  J. :  I  do  not  say  anything 
at  present  as  to  postponing  the  trial ;  but 
as  to  the  other  point,  whoever  heard  that 
any  prisoner  was  to  be  furnished  with  a 
statement  of  the  evidence  P  If  there  are 
any  depositions,  they  are  returned,  and  the 
prisoner  is  entitled  to  a  copy  of  them.(5) 


d  on  a  charge  of  riot,  alleged  to 
at  Birmingham  on  the  15th  of 


(a)  The  prisoners  Wilkes   and  Jones   had 
been  committed 
have  occurred 
July  1839. 

(6)  See  6  &  7  Will.  4.  e.  114.  ss.  S,  4 ; 
11  &  IS  Tiet.  e.  48.  ss.  27,  84 ;  80  &  81  Vict, 
c.  85.  86.  8,  4;  Beg.  v.  Greenelade^  11  Coz»  CC. 
41S. 
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Tbia  is  only  like  any  other  felon^r.  In 
cases  of  high  treason  there  are  particular 
arrangements  as  to  the  list  of  witnesses, 
and  a  copy  of  the  indictment,  &c. ;  but 
that  does  not  applpr  in  felony.  If  the 
prisoner  had  been  indicted  for  a  misde- 
meanor, and  that  had  been  a  different 
misdemeanor,  from  that  for  which  he  had 
been  committed,  or  held  to  bail,  he  would 
have  been  entitled  to  traverse,  even  though 
he  had  been  committed  or  bailed  more 
than  twenty  day 8(a) ;  but  this  case  is  the 
same  as  that  of  any  felony  (a  highway 
robbery,  for  instance)  which  has  occurred 
during  the  assizes,  and  there  the  prosecu- 
tor is  always  entitled  to  prefer  his  indict- 
ment and  try  at  the  same  assizes. 

An  affidavit  of  the  prisoner  WiXkei  was 
put  in,  which  stated  that  he  was  com- 
mitted for  a  misdemeanor ;  that  six  persons 
were  examined  as  witnesses  agamst  him, 
and  that  he  was  now  indicted  for  a  felony 
of  which  he  was  ignorant ;  and  that  he  was 
unable  to  defend  himself,  there  being 
seventeen  witnesses  on  the  back  of  the 
bill,  of  whose  evidence  he  knew  nothing. 

The  Attorney  GenerdKJb)  for  the  Crown : 
If  the  affidavit  had  stated  that  there  was 
any  particular  witness  whose  attendance 
the  prisoner  could  not  procure  at  these 
assizes,  there  mi^ht  be  some  around  for 
postponing  the  tnal(c) ;  but  nothing  of  the 
Idna  is  suggested  here. 

Daniel :  u  the  affidavit  had  named  any 
witness,  it  would  not  have  been  entitled 
to  credit,  as  the  statement  is,  that  the 
prisoner  is  ignorant  of  the  evidence  he  has 
to  meet. 

LiTTLEDALE,  J. :  It  docB  uot  appear  to 
me  that  the  general  nature  of  the  charge 
is  so  different  from  that  on  which  the 
prisoner  was  committed,  that  the  prisoner 
must  be  taken  to  be  wholly  ignorant  of  it, 
and  that  I  ought  to  postpone  the  trial  till 
the  next  assizes ;  but  it  seems  to  me  to 
be  reasonable,  as  the  case  has  taken  a 
different  turn,  that  a  reasonable  time 
should  be  given,  because  the  course  of 
defence  may  be  different  in  felony  to  that 
in  misdemeanor.  I  therefore  think  that 
the  trial  should  stand  over  till  to  morrow. 

Miller,  for  the  prisoner  Jones,  applied 
that  the  trial  should  be  postponed  as  to 
him,  on  the  ground  that  the  prisoner 
Jones  had  been  charged  before  the  magis- 
trates with  a  misdemeanor  only,  and  had 

(a)  &ee  1  St.  Tr.  N.S.  47n  ;  Rex  v.  Williams, 
1  M.  &  Rob.  503 ;  lUx  v.  JameH,  8  C.  &  P. 
SS2 ;  60  Geo.  S  &  1  Geo.  4.  c.  4.  as.  S,  5. 
But  see  now  14  &  15  Vict  c.  lOO.  8.  27. 

(6)  Sir  John  Campbell,  afterwards  Lord 
Chancellor. 

(c)  See  Bex  v.  Hunter,  8  C.  &  P.  591  ;  Reg. 
Y.  Savage,  1  C.  &  K.  75 ;  Beg.  v.  Macarthy, 
Car.  &  M.  625  ;  Beg,  v.  Palmer,  6  C.  &  P.  652. 
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not  been  committed  twenty  days,  and  that, 
intending  to  traverse  to  the  next  assizes,  he 
was  wholly  unprepared  to  take  his  trial. 

LiTiLEDALE,  J. :  YouT  affidavit  will  state 
that  your  client  is  entitled  to  traverse, 
that  he  did  not  expect  to  take  his  trial  at 
all  these  assizes,  and  he  is  therefore  to  be 
considered  in  the  eituation  of  a  person 
who  is  totally  unprepared,  and  has  got  no 
witnesses,  and  intended  to  traverse.  I 
think  it  is  reasonable  that  you  should  have 
till  the  day  after  to-morrow. 

Warwick,  August  3, 1839. 

The  jury  panel  was  called  over,  and  the 
following  gentlemen  answered  to  their 
names : — 

Geoi^^e  Abbot. 

John  Bellis. 

William  Boddington. 

John  Cooke. 

William  Cooper,  of  Famborough. 

William  Cooper,  of  Henley. 

Thomas  Bowyer  Fiddian. 

Richard  Farmer. 

Thomas  Flavell. 

George  Goodman. 

George  Griffin. 

Thomas  Hinds. 

LiTTLEDALE,  J. :  Prisoners,  you  all  have 
your  challenges. 

No  objection  was  made,  and  the  jury 
were  sworn. 

Op£kino  Speech  ?ob  the  Cbown. 

Attorney  General:  May  it  please  your 
Lordship,   gentlemen    of    the  jury.  The 

Prisoners  stand  indicted  upon  an  Act  of 
Parliament  that  was  passed  in  the  7th 
and  8th  years  of  the  reign  of  his  late 
Majesty  King  Oeorge  the  4th.(a)  It  is  one 
of  those  Acts  introduced  into  Parliament 
by  Sir  Robert  Peel  when  Minister  for  the 
Home  Department,  and  I  am  quit«  ready 
to  acknowledge  the  obligations  under 
which  he  laid  the  country  for  his  im- 
provement of  the  criminal  law  of  England. 
Gentlemen,  by  the  8th  section  of  this  Act, 
which  I  believe  was  a  re-enactment  sub- 
stantially of  former  statutes,  (&)  it  is 
enacted  that — 

'*  if  any  persons  riotously  and  tamultously  as- 
sembled together  to  the  disturbance  of  the  public 
peace,  shall  unlawfully  and  with  force  demolish, 
pull  down  or  destroy,  or  begin  to  demolish,  pull 
down,  or  destroy  any  .  .  house,  stable,  coach- 
house, out-house,  warehouse,  office,  shop,  &c.,  &c., 
every  such  offender  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  suffer  death  as  a 
felon." 

Therefore  this  is  a  capital  offence  you 

(a)  7  &  8  Geo.  4.  c.  SO.  see  now  24  &  25  Vict, 
c.  97.  SB.  11,  12. 

(6)  See  Russell  on  Crimes,  5th  ed.  by  Prentice, 
I,  368n. 
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will  obserre.  It  is  an  offence  of  a  very 
seriooB  nature  and  of  a  rery  alarmine 
description,  and  reqairing  to  be  represaed 
and  poBlsbed  with  great  ieverity.  It 
consists  in  persons  being 
**  riotously  and  tomultuouBly  aMembled." 
That  is  the  first  ingredient.  Then  the 
offence  consists  in  the  persons,  being  so 
riotooely  and  tomultaonsly  assembled, 

**  pulling  down  i^  destroying,  or  b^naing  to 
pcdl  down  and  destroy  any  dwelling-house  or 
shop,  warehouse,*' 

or  other  property  enumerated. 

Gentlemen,  this  is  a  proceeding  of  a 
most  alarming  description,  because,  when 
a  mob  are  so  assemoled  and  they  on«9e 
beein  to  destroy  a  house,  setting  the  law 
at  defiance,  it  is  impossible  to  say  when 
the  outrage  may  terminate ;  and  to  repress 
such  an  offence  this  law  has  been  passed. 
The  criminal  code  of  this  country  has 
happily  been  very  much  mitigated;  but 
this  is  an  offence  of  so  very  serious  a 
nature  that  it  has  been  thought  fit  that  it 
should  still  be  a  capital  offence, (a)  subject 
always  to  merciful  interference  by  tiie 
prerogative  of  the  Crown.  Gentlemen, 
you  are  to  say  whether  the  prisoners  at 
the  bar  or  any  of  them  are  guilty  of  the 
crime  laid  to  their  charge.  1  will,  gentle- 
men, briefly  and  simply  state  to  you  the 
evidence  which  I  am  instructed  will  be 
laid  before  you  to  show  yon  that  they  are 
guilty.  Of  course  you  will  not  regard 
that  statement  in  the  slightest  deigree, 
except  as  it  introduces  the  evidence  to 
you.  It  is  upon  the  evidence  given  by 
the  witnesses  upon  their  oaths,  and  upon 
that  evidence  alone,  that  your  verdict « is 
to  be  determined.  Gentlemen,  the  cir- 
cumstances in  question  occurred  on  Mon- 
day, the  15th  day  of  July  last,  in  the  town 
of  Birmingham  in  this  county ;  and  I  will 
confine  myself  strictly  and  carefully  to 
the  circumstances  attending  this  charge 
brought  against  these  prisoners.  Gentle- 
men, it  will  appear,  as  I  am  instructed, 
that  there  was  a  meeting  of  a  disorderly 
description  between  seven  aud  eight  on 
the  evening  of  Monday,  the  15th  of  July, 
at  Hollo  way  Head,  which  is  a  place,  I 
believe,  adjoining  the  town  of  Birming- 
ham ;  and  there  were  also  persons  assem- 
bled in  the  Bull  Bing,  whidh  is  round  St. 
Martin's  church.  Gentlemen,  the  prin- 
cipal part  of  those  whom  I  must  describe 
as  a  mob  were  near  Holloway  Head ,  and 
tiiey  came  from  Holloway  Head  to  a  street 
that  led  into  the  Bull  Bing.  This  was 
about  eight  o'clock;  and  then  they  came 
down  a  place  called  Digbeth,  and  returned 
np  Digbeth  into  the  Bull  Bing.  Gentlemen, 
by  this  time  they  were  very  numerous. 

(a)  See  below,  p.  1188n. 


They  were  armed  with  bludgeons  and 
sticks ;  and  they  bad  got  some  iron  rails, 
which  had  been  removed,  I  believe,  from 
the  fence  round  the  church  yard,' and  they 
were  conducting  themselvee  in  a  very 
tumultuous  manner.  They  came  up  Dig- 
beth into  the  Bull  Ring,  and  then  they 
went  up  Moor  Street,  which  is  at  right 
angles,  to  the  Public  Office.  They  demo- 
lished the  windows  of  &at  Public  Office; 
and  unfortunately,  gentlemen,  the^  were 
left  uncontrolled.  The  mob  were  m  pos- 
setsion  of  that  port  of  the  town  for  the 
spao^  of  certainly  an  hour  and  a  quarter ; 
and  havinf  broken  the  windows  of  the 
Public  Office  and  used  escpressions  vou 
will  hear  detailed  by  the  witnesses,  they 
returned  down  Moor  Street  again,  and 
came  into  the  Bull  Bing. 

Gentlemen,  I  shall  show  that  this  is 
an  accurate  }^an  of  that  part  of  the  town 
of  Birmingham,  and  at  this  distance  you 
will  be  able  to  see  probably  that  here 
(pointing  to  the  plan)  iff  the  Bull  Bing. 
This  is  Digbeth.  Hereabout  is  Holloway 
Head.  They  came  from  Holloway  Head 
in'  this  direction^  and  there  tarned  and 
went  up  Moor  Street  where  the  Public 
Office  is,  and  from  that  they  turned  into 
the  Bull  Bing,  and  at  thk  place  Where  I 
point  was  the  shop  of  Messrs.  Bourne,  who 
were  eSEtensire  wholesale  and  retaQ  tea 
dealers  and  grocers.  Gentlemen,  the 
Messrs.  ^otime,  along  with  the  shopkeepers 
and  inhabitants  of  this  part  of  the  town,  had 
been  very  much  alarmed  by  the  prisoners' 
proceedings,  and  had  shut  up  weir  shop 
and  secured  the  front  of  it  with  iron  bars. 
Having  a  numerous  establishment,  they 
had  stationed,  I  think,  sixteen  or  eighteen 
young  men  in  different  parts  ef  the  pre- 
mises by  way  of  protection  and  to  watch 
what  attempt  might  be  made.  Gentlemen, 
the  mob  after  rotuming  from  the  Public 
Office  began  to  attack  the  premises  of 
Messrs.  Sowme,  which  frt)nte  this  way 
to  the  Bull  Bing,  -and  the  other  way  to 
Moor  Street ;  they  used  hammers  and  iron 
rods,  and  with  other  instruments  th^ 
broke  the  windows.  They  threw  stones, 
which  came  into  the  house  and  ex- 
ceedingly alarmed  the  family;  and  the 
females  of  the  family  early  niade  their 
retreat.  The  men  romained  itntil  the  mob 
actually  broke  open  the  biu*8  and  the 
front  of  the  house,  They  smashed  the  win- 
dows, and  indeed  the  whole  front  of  the 
house  ;  the  whole  front  of  the  shop  was 
smashed  to  pieces.  They  then  entered, 
and  when  they  had  entered  they  uttered  a 
loud  shout,  and  Mr.  Bowme  immediately 
retreated,  thinking  his  own  life  was  in 
duiger  and  the  lives  of  those  under  his 
caro.  Gentlemen,  the  mob  having  so 
enteittd  they  began  to  pillage  the  property 
that  was  in  the  house.    Other  parts  of  the 
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mob  broke  into  other  houses  that  were 
adjoining  and  partionlarly  the  honse  of 
Mr.  LegaaM,  which  is  at  no  great  distance 
-—it  is  abont  four  doors  off.  They  broke 
into  those  houses,  got  at  the  property 
in  those  houses,  and  brought  it  out  ioto 
the  Bull  King.  They  lighted  a  fire,  and 
upon  that  fire  they  threw  the  property 
they  had  brought  from  those  difierent 
shops ;  and  then,  gentlemen,  not  content 
with  that,  they  carried  fire  into  the  house  of 
Messrs.  Bourne  and  likewise  Mr.  LeagaM^a. 
That  fire  immediately  set  fire  to  the  pre- 
mises of  Messrs.  Bowme,  and  materials 
were  thrown  on  for  the  purpose  of  increas- 
ing the  conflagration ;  and  tne  consequence 
was,  gentlemen,  that  the  premises  of 
Messrs.  Bowme,  as  well  as  of  Mr.  Leggait, 
were  all  in  a  blase,  l^hese  proceedings 
continued  until  about  a  quarter  or  twenty 
minutes  before  ten  o*clock.(a)  At  last,  gen- 
tlemen, the  police  and  the  militaiy  were 
called  in.  The  engines  were  sent  for. 
They  played  upon  the  flamiag  ruins,  and 
about  one  or  two  o'clock  the  flames  were 
extinguished,  nothing  but  the  brick  walls 
of  Messrs.  Bowme* a  house  remaining  after 
that  time.  Now,  under  these  circum- 
stances, it  seems  to  me,  gentlemen,  under 
the  correction  of  my  Lord,  that  there  can 
be  no  doubt  in  the  world  that  then  the 
eorpua  ddieti,  as  the  lawyers  call  it— the 
body  of  the  offence— was  committed,  be- 
cause there  was  a  riotous  assembly,  who 
not  onlybegauto  destroy,  but  did  destroy, 
the  honse  of  Messrs.  Bowne,  But,  gen- 
tlemen, that  is  by  no  means  enough  to 
justify  me  in  calling  upon  you  for  a 
verdict  asaiiist  any  of  the  prisoners  ;  al- 
though the  offence  seems  unquestionably 
to  have  been  committed — the  offence  de- 
scribed by  the  Act— you  will  narrowly  watch 
to  see  whether  there  is  eyidence  to  show 
that  these  prisoners  were  implicated  in  that 
offence.  JNow,  gentlemen,  oefore  I  glance 
at  the  eyidence  with  which  I  am  furnished 
I  will  just,  subject  to  my  Lord's  correc- 


(a)  <'He  (the  Duke  of  Wellington)  had 
compared  the  transaetioDs  at  Birmingham  with 
certain  other  transactions  of  which  certainly  he 
had  more  knowledge  than  most  other  noble 
loids  in  that  House — matters  of  which  he  had 
a  certain  and  positive  knowledge,  and  he  had 
said,  and  he  firmly  believed  that  it  was  true — 
and  that  in  making  the  comparison  he  had  not 
in  the  least  degree  departed  from  the  truth, 
that  the  peaceable  inhabitanU  of  the  town  of  Bir- 
mingham were  worse  treated  upon  that  occasion 
than  the  individuals  of  any  town  he  had  ever 
known  or  seen  taken  by  assault.  .  .  He  had 
never  known  a  town  taken  by  storm,  he  had 
never  seen  a  town  taken  by  storm,  so  treated  as 
the  accounts  from  Birmingham  stated  that  that 
town  had  been  treated." — ^Dnke  of  Wellington, 
July  22,  1839,  Uanaaid,  Pari.  Deb.  Srd  series, 
49,  587. 


tion,  state  merely  my  view  of  the  law  upon 
this  subject.  It  is  not  necessary  for  me 
to  show  that  these  prisoners,  or  any  of 
them,  hammer  in  hand  and  actually  by 
his  own  exei*tion,  assisted  in  breaking  into 
the  house  of  Messrs.  Bowme,  It  is  not 
necessary  that  I  should  show  that  any  of 
them  took  fire,  or  touched,  or  fed  the 
flames  that  were  consuming,  the  premises 
of  Messrs.  Bowme.  If  they  were  abetting 
the  act  that  was  done,  then  in  point  of  law 
they  are  guilty,  andtbey  are  the  principal 
offenders ;  and  my  question  in  regard  to 
most  of  the  prisoners  will  be,  whether 
they  were  not  guilty  of  abetting  those  who 
actually  with  their  own  hands  committed 
the  offence  P  If  they  were  abetting,  they 
are  guilty  of  acting  as  principals,  and  the 
charge  is  made  out  against  tnem.  I  find 
that  laid  down  by  writers  of  the  greatest 
authority  upon  the  subject.  Hawhma  in 
bis  Pleas  of  the  Grown,  book  2,  chapter 
29,  section  8,  says : — 

"  It  doth  not  seem  necessary  to  the  making 
an  abettor  a  principal  that  the  person  on  whom 
the  felony  is  conmiitted  should  be  under  any 
terror  from  the  abetment,  and  by  reason  thereof 
discouraged  from  making  that  defence  which 
otherwise  he  might  have  made.  But  it  seems  to 
be  sufficient  for  this  purpose  that  the  person 
who  does  the  fact  is  encouraged  and  emboldened 
in  it  from  the  hopes  of  present  and  immediate 
assistance  from  the  abettor,  whether  he  be 
within  view  of  the  fact  or  not.  And  upon  this 
ground  it  hath  been  adjudged  that  when  jiersons 
combined  together  to  stand  by  one  another  in 
the  breach  of  the  peace,  with  a  general  reso- 
lution to  resist  all  opposers,  and  m  the  execu- 
tion of  their  design  a  murder  is  committed,  all 
of  the  company  are  equally  principals ;  though 
at  the  time  of  the  fact  some  of  them  were  at 
such  a  distance  as  to  be  out  of  view." — 

even  although  they  were  out  of  view  at 
the  time  when  the  crime  is  actually  con- 
summated.   Then  he  says : — 

''  And  the  like  hath  been  adjudged  in  relation 
to  all  those  who  accompany  one  another  with  an 
intent  to  commit  a  burglary,  in  the  execution 
whereof  some  stand  to  watch  only  in  the  ad- 
jacent  places,  and  the  rest  actually  break  and 
enter  the  honse." 

So  that  with  regard  to  the  crime  of 
burglary,  which  consists  of  breaking  and 
entering  a  house  in  the  night  time  with 
intent  to  commit  a  felony,  those  who 
watch  outside  are  equally  ^\ty  of  the 
offence  of  breaking  and  entering  with  those 
who  actually  burst  into  the  house  to 
commit  a  felony  in  the  house.  That  is, 
having  one  purpose,  being  met  together 
and  intending  to  commit  a  burglary,  the 
persons  who  are  watching  to  encourage 
and  assist  are  equally  guilty  with  those 
who  actually  perpetrate  the  offence.  I 
will  merely  read  to  you  a  few  sentences 
from  the  charge  of  Mr.  Baron  Owmey,  in 

M  m2 
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a  recent  caae  tried  apon  this  very  Act  of 
Parliament,  the  case  of  The  King  v.  BaU^ia) 
tried  in  1834,  where  there  wore  seyeral 
persons  indicted  upon  this  Act  of  Parlia- 
ment, the  7  &  8  Geo.  4,  section  8,  which 
I  have  read  to  you.    Mr.  Baron   Gumey 

says 

LiTTLEDALE,  J. :  What  hook  is  itP 
Attorney  General :  The  6th  volume  of 
Carrington  and  Payne*8  reports.  One 
question  which  arose  in  this  case  was 
whether,  where  the  mob  had  a  common 
purpose  besides  pulling  down,  and  likewise 
pulled  down  or  began  to  pull  down,  a 
house,  it  was  an  offence  within  the  Act  of 
Parliament.  Mr.  Baron  Gumey  ruled  that 
it  was,  if  they  began  to  pull  down,  though 
they  likewise  had  another  object;  and 
in  the  course  of  his  charge  to  the  jury 
his  Lordship  says : — 

"  If  you  are  of  opinion  that  this  mob  betran 
to  do  mischief  to  the  house,  iutendin^^  to  persist 
in  demolishing  it,  if  they  vere  not  mternipted, 
either  on  account  of  Miller's  having  his  pay 
table  there,  or  of  the  men  -working  at  lower 
prices  using  the  house,  the  offence  charged  will 
have  been  committed ;" 

And  then  he  uses  these  words : — 
'*  and  it  should  be  promulgated  that  each  and 
everyone  in  the  mob  is  guilty  of  the  offence 
committed.  Everyone  cannot  do  the  same  thing, 
but  if  they  are  there  for  the  one  common  pur- 
pose, they  are  answerable.*X^) 

And  there  was  a  verdict  of  guilty  in  that 
case  against  all  the  prisoners.  Now, 
gentlemen,  it  will  be  for  you,  upon  the 
evidence  that  I  will  shortly  glance  at — 
you  will  hear  the  particulars  from  the 
witnesses — to  say  whether  those  prisoners 
were  not  guilty  of  aiding  and  abetting  in 
the  perpetration  of  this  offence.  Gentle- 
men, with  regard  to  Hotoell,  it  will  appear 
that  he  was  a  very  marked  person.  You 
observe  he  is  lame  and  uses  a  crutch,  and 
ho  was  observed  by  a  considerable  number 
of  witnesses  from  the  peculiarity  of  his 
appearance.  It  will  appear  that  be  was 
iu'lDigbeth  along  with  the  mob,  that  he 
was  in  the  Ball  Ring,  that  he  was  taking 
an  active  part,  that  he  flourished  his  stick 
in  the  Bull  Bin^,  and  that  he  made  use  of 
expressions  which  I  will  not  detail  to  you. 
You  will  hear  them  from  the  witnesses ; 
I  abstain  from  doing  so,  lest  there  should 
be  any  inaccuracy  in  the  statement  laid 
before  me  in  the  words  he  used.  But  if 
they  come  out  as  they  are  stated  to  me. 
they  will  be  extremely  material.  It  will 
likewise  appear,  upon  the  statement  of  a 
witness  I  shall  call  before  you,  that  Howell 
actually  assisted  in  breaking  into  the 
house,  that  he  had  an  instrument  which 

(o)  6  C.  &  P.  329. 
(6)  P.  333. 


he  actually  employed,  He  was  seen  to 
employ  it  when  thej  were  demolishing 
the  front  of  Messrs.  Bowme*$  house  with  a 
view  to  get  into  it  and  destroy  it.  Gentle- 
men, with  regard  to  Bdberts,  the  evidence 
is  that  he  was  seen  throwing  stones  and 
joining  in  the  mob.  With  regard  to  Jonee 
it  will  appear  that  he,  shortly  before  the 
demolition  began,  was  seen  making  use 
of  his  handkerchief  as  a  flag,  which  he  put 
upon  a  stick  and  held  in  a  conspicuous 
situation,  and  made  use  of  expressions 
encouraging  the  mob.  With  regard  to 
WUkes,  it  will  appear  that  he  was  of  the 
party  assembled  at  HoUoway  Head,  and 
that  there  he  made  use  of  the  expressions 
you  will  hear  from  the  witnesses — ^which 
I  will  not  detail  to  you  lest  there  should 
be  any  inaccuracy  in  the  instructions  I 
have  received — ^that  he  commanded  them 
as  a  leader  from  Holloway  Head  down  to 
the  Bull  Ring,  and  gave  the  word  of  com- 
mand \«  hen  they  wero  in  a  street  called 
Smallbrook  Rtreet ;  that  he  gave  the  word 
of  command,  halt,  and  they  halted,  and 
that  they  then  proceeded  with  him  down 
Digbeth  and  returned;  and  he  will  be 
shown  upon  several  occasions  mixing  in 
the  mob  and  taking  an  active  part  in  what 
was  proceeding. 

Now,  gentlemen,  this  is  a  short  outline 
of  the  case  that  I  am  instructed  to  lay 
before  vou.  You  will  very  anxiously  and 
carefully  watch  the  evidence  as  it  pro- 
ceeds, and  upon  that  your  verdict  will  be 
founded.  Gentlemen,  I  have,  I  hope,  in 
a  calm  and  temperate  tone  and  manner 
becoming  the  case  that  is  under  trial — a 
capital  charge — and  I  have  to  the  b€«t  of 
my  ability,  confined  myself  simply  to  the 
duty  of  stating  to  ^ou  the  question  which 
you  have  to  decide.  Gentlemen,  the 
evidence  will  now  be  called,  and  you  will 
sa}*  whether  the  prisoners  are  guilty  or 
not  guilty  of  this  offence  of  a  very  serious 
description,  whether  it  has  been  cora- 
mittea,  and  whether  there  is  proof  that  it 
has  been  committed  by  the  prisoners.  The 
interests  of  society  require  that  punish- 
ment should  take  place  if  the  crime 
has  been  committed,  and  I  am  Eure, 
gentlemen,  that  you  will  do  your  duty  not 
only  with  impartiality,  but  yon  will  do 
your  duty  with  firmness,  and  that  your 
country  will  have  no  reMon  to  complain 
of  the  verdict  you  give. 

Evidence  tor  the  Crown. 

IHenry  Bourne.—  Examined  by  Balguy. 

I  live  in  High  Street,  in  Birmingham. 
I  occupy  a  house  and  warehouses  tiiere ; 
they  are  in  the  parish  of  St.  Martin.  I 
am  a  tea-dealer  and  grocer.  My  partner 
is  Jwmee  Bourne,    llio  premises  are  ocon- 
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pied  by  myself  and  him ;  and  onr  trado  is 
carried  on  there.  Previous  to  the  15th  of 
July  Birmingham  was  much  excited  ;  and, 
on  the  15th  of  July,  I  observed,  in  the 
evening,  about  eight  o'clock,  persons  col- 
lecting together  in  great  numbers.  They 
were  more  particularly  in  Digbeth,  a 
street  leading  out  of  the  Bull  Ring. (a)  Our 
retail  premises  are  in  High  Street,  and 
our  wnolesale  premises  in  Moor  Streeb. 
Both  streets  communicate  with  the  Bull 
Bing.  At  about  eight  o'clock  I  desired 
the  house  to  be  shut  up.  The  shop  was 
secured  with  iron  bolts  and  bars.  The 
house  was  fastened  in  the  same  way. 
After  I  had  fastened  the  house  and  shop 
I  went  upstairs  and  looked  out  of  a 
window.  1  saw  from  the  window  a  great 
number  of  persons — hundreds  of  persons. 
They  were  walking  towards  the  Public 
OfBce ;  that  is  about  thirty  or  forty  3rards 
from  my  house.  On  seeing  them  pass 
towards  the  Public  Office  I  remamed 
where  I  was.  Immediately  afterwards  I 
heard  the  windows  of  the  Public  Office 
breaking.  The  mob  then  came  back,  and 
commenced  breaking  our  windows,  and 
then  our  shutters.  It  was  the  windows 
in  Moor  Street  they  first  broke,  and  then 
the  shutters  of  the  shop.  The  house  and 
shop  are  all  one  entire  set  of  premises. 
They  then  broke  the  windows  and  the 
frames  of  the  shop,  after  the  shutters  had 
been  taken  down.  They  then  entered  the 
shop  and  demolished  everything.  They 
threw  the  counters  about,  and  wasted  and 
destroved  everything.  I  found  the  stones 
so  flying  about  that  our  lives  were  in 
dauffer.  A  great  number  of  persons  had 
got  mto  the  shop ;  I  suppose  there  were 
thirty  or  forty  who  got  m.  There  was  a 
great  confusion  and  row,  that  is,  hurraing ; 
mere  was  the  same  noise  when  they  got 
into  the  house.  In  this  state  of  things  I 
went  to  the  Public  Office.  Between  my 
quitting  and  returning  to  the  premises 
an  hour  had  elapsed.  On  returning  1 
found  my  premises  on  fire.  It  was  the 
shop  part  or  the  premises  I  found  on  fire. 
It  appeared  to  have  been  burning  for 
some  time ;  the  fire  seemed  to  have  burned 
the  shop  completely •] 

Did  you  see  any  other  premises  on  fire 
besides  your  own  ? — Yes,  Mr.  LeggaU*B, 

How  far  were  Mr.  LeggaM'a  premises 
from  your  own  P 

Bamel:  I  ought  to  interpose  here. 
Mr.  LeggcUt*$  premises  are  not  referred  to 
in  the  indictment. 

BcU^y:  It  is  most  important.  We  are 
charging  a  riot,  and  it  is  material  to  show 
that  this  was  done  by  design.  If  I  find 
other  premises  set  on  fire  at  a  distance,  not 

(a)  A.  plan  wm  here  produced,  which  the  wit- 
neM  said  was  correct.    See  plan,  1869. 


connected  with  these,  it  is  very  strong 
evidence  to  show 

LiTTLEDALE,  J. :  Whether  it  is  evidence 
of  design  or  not,  it  may  be  evidence  of  riot. 

BcUguy :  I  use  it  to  show  design. 

LiTTLEDALE,  J. :  An  act  at  one  house 
not  connected  with  another  may  be  no 
evidence  of  design  to  this  house.  It  may 
be  evidence  to  show  tumultuously  as- 
sembling together.  I  do  not  think  that 
the  burning  of  other  premises  is  any  evi- 
dence, except  as  far  as  showing  there  was 
a  general  riot. 

Attorney  Oeneral :  It  is  with  that  view. 
It  is  part  of  the  transaction  to  show  the 
riotous  and  tumultuous  nature  of  the 
assembly. 

Miller :  I  apprehend  my  learned  friend 
cannot  give  any  evidence  for  that  purpose. 
To  constitute  the  offence  charged  it  must 
be  shown  that  there  was  a  riotous  as- 
semblage. If  the  act  of  demolition  takes 
place  first,  and  the  riotous  assemblage 
afterwards,  it  would  not  be  such  a  riot  as 
would  constitute  the  offence  with  which 
they  are  charged.  The  charge  is  that,  there 
being  a  riot,  the  rioters  demolished  the 
house  of  Messrs.  Bourne,  Now,  what  took 
place  down  to  the  time  of  the  commence- 
ment of  the  demolition  of  Messrs.  Bou/me's 
house  would  be  evidence  of  riot.  But  after 
that  has  taken  place,  those  persons  who  so 
acted — and  it  appears  there  were  then 
comparatively  few — go  and  do  something 
else.  That  cannot  be  given  in  evidence 
to  show  a  previous  riot;  that  would 
constitute  a  distinct  felony,  and  cannot  be 
given  in  evidence  upon  the  present  charge. 

LiTTLBDALB,  J.  :  Were  Mr.  LeggatVs 
premises  burnt  after  yours  P — No,  Mr. 
LeggoM^e  premises  were  fired  before  ours. 

Cross-examined  by  MUler. 

[The  shop  and  premises  are  in  our  joint 
occupation ;  our  families  live  in  the  inhabit- 
able part  of  the  house.  There  had  been 
in  Birmingham  excitement  all  along.] 

Do  you  mean  to  swear  that  you  do  not 
know  that  excitement  was  increased  and 
extended  subsequently  to  the  4th  of 
July  P(a) — ^Yes,  1  mean  to  swear  that. 

Had  you  not  heard  complaints  made 
against  magistrates  and  against  the  po- 
lice for  an  interference  with  the  meeting 
of  the  4th  July  P 

Attorney  General:  1  must  interfere. 
How  can  any  question  be  material  on  this 
trial  as  to  whether  he  heard  of  complaints 
of  the  magistrates  and  the  police  at  a  time 
prior  to  uiisP  I  would  never  object  to 
anything  that  I  thought  could  have  the 


(a)  The  date  of  the  riot  which  took  place  on 
the  arrival  of  the  Metropolitan  police.  See 
Ann.  Reg.  1889,  Chronicle,  103,  and  Reg,  v. 
Lovetl  and  Rry.  ▼.  Collins  below, 
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most  remote  bearing  upon  the  question 
that  the  jury  are  to  decide.  But  with  a 
view  to  having  the  case  properly  tried, 
■and  to  shut  oat  any  irrelevant  matter,  and 
to  bring  the  trial  to  a  conclusion  in  a 
moderate  space  of  time,  I  object  to  what 
is  irrelevant. 

MiUer :  When  the  Attorney  Oeneral  takes 
credit  for  not  wishing  to  shut  out  anything 
relevant,  he  ought  to  give  other  counsel 
credit  for  not  wishing  to  burden  the  case 
with  what  is  not  relevant.  Ii  is  not 
always  fair  to  ask  the  counsel  the  object 
of  his  questions.  But  when  he  finds  the 
observation  I  mean  to  make  u])on  the 
&ct,  if  I  obtain  it,  he  will  find  it  most 
relevant  and  pertinent  to  the  case. 

LiTTLEDALE,  J. :  I  do  uot  kuow  whether 
it  may  have  an  exact  bearing  ujppn  this 
proceeding,  the  charge  being  ibr  riotously 
assembling  and  demolishing  the  house. 
It  may  have  some  efiect  this  way — ^to  show 
the  nature  of  the  riot ;  because  if  the  riot 
was  a  sudden  thing  that  arose  on  the  15th 
July,  that  is  one  thing — if  it  arose  entirely 
from  people  becoming  excited  all  at  once 
that  day ;  but  if  the  town  had  been  in  a 
stir  of  continued  excitement — and  he  says 
the  people  had  been  in  an  excited  state  all 
day — ^it  may  be  material  to  show  the  nature 
of  the  excitement. 

JtftZZor :  You  have  told  us,  Mr.  Bowme, 
of  excitement  existing  in  the  town  of  Bir- 
mingham. That  you  could  only  learn 
from  what  you  heard  from  others.  You 
have  heard  persons  express  alarm  and  so 
on  P — Decidedly. 

EEad  you  not  heard  subsequently  to  the 
4th  of  July  expressions  of  complaint  made 
against  the  magistrates  and  against  the 
London  police  Sir  having  dispersed  the 
meeting  of  the  4th  of  JulyP^I  never 
heard  any  of  the  complaints  stated  in  your 
question. 

The  fire  at  your  house  commenced  in 
the  shop  P— Yes. 

You  were  not  there  at  the  commence- 
ment P  You  were  away  at  the  timeP — 
Yes. 

Oross-examined  by  Daniel. 

You  have  known  Birmingham  to  be 
excited  by  these  public  meetings  for  years  P 
— ^Not  these  public  meetines. 

But  by  public  meetings  r — Never  to  pre- 
vent business  in  the  principal  parts. 

That  is  to  say,  you  have  not  known 
meetings  in  the  Bull  Ring  till  of  lateP 
—Exactly. 

But  the  meetings  which  have  hitherto 
been  lield  elsewhere  were  as  ^at  an  ob- 
struction to  the  business  premises  there  as 
to  your  premises  when  the  meetings  were 
held  in  the  Bull  Ring  P— There  were  no 
prenuses  there.    It  was  on  New  Hall  Hill. 

That  is  one  great  meeting  you  are  speak- 


ing of.(a)    Have  there  not  been  meetings 
in  other  places  P — ^Not  that  I  know  of. 

You  did  not  attend  them  P — ^No. 

Did  you  ever  attend  any  meeting  of  the 
Political  Union(6)  P— Never. 

You  cautiously  abstained  from  i^emP— 
Yes. 

What  has  been  your  reason  for  cau- 
tiously abstaining  from  those  meetings  P — 
Not  wishing  to  meddle  with  politics. 

Nor  the  manner  in  whion  they  were 
conducted  P — We  had  sufficient  business 
to  attend  to  without  minding  politics. 

You  have  said,  after  your  shop  had  been 
broken  into  you  went  over  to  the  Public 
Office,  thirty  or  forty  yards  off  P — ^Yes. 

You  went  there  for  assistance  P — Yes. 

And  remained  there  an  hour  before  you 
returned  P — Yes. 

Were  your  premises  fired  when  you  re- 
turned P— Yes. 

Were  they  fired  before  you  went  P— I 
cannot  swear  to  that. 

Did  you  see  any  premises  fired  before 
you  went  P — I  did  not. 

How  could  you  tell  my  learned  friend 
that  Mr.  LeggaM*8  premiaes  were  fired  be- 
fore yours  P    Do  you  know  P — ^No. 

How  could  you  tell  anything  about  it  P 
Do  you  know  anything  of  it  of  your  own 
knowledge  P — Yes. 

Do  you  Icnow  anything  of  your  own  know- 
ledge which  was  fired  first  ?— No,  I  do  not. 

How  did  you  happen  to  tell  my  learned 
friend  that  Mr.  LeggMs  was  fired  first  P 
Was  it  because  they  asked  you  P — Because  I 
heard  of  it  from  most  respectable  witnesses. 

How  came  you  to  tell  my  learned  friend 
Mr.  BaLgv/g  that  Mr.  LeggaU*s  premises 
were  fiiid  first  P— For  the  same  reason 
that  I  tell  you. 

From  what  you  had  heard  you  believed 
that  Mr.  Leggatt^B  premises  were  fired  first  P 
—Yes. 

That  is  all  P— Yes, 

What  has  been  taken  down  must,  I 
apprehend,  be  struck  out. 

Be-examined  by  the  Attorney  Oeneral. 
{The  former  meetings  took  place  on  open 
waste  ground. 

Ed/uxvrd  Bladen  Adams. — ^Examined  by 

1  was  in  the  Bull  Ring  on  the  15th  of 
July,  at  eight  o'clock ;  I  saw  very  large 
numbers  of  persons  there.  I  saw  large 
numbers  coming  into  the  Bull  Ring  from 
Holloway  Head,  Digbeth,  and  NewStreet. 
Stones  were  thrown  indiseriminately  into 
the  air  among  the  people.  I  went  up- 
stairs to  the  £rawing-room  window  in  the 
house  of  Mr.  Taylor;  that  is  }>art  of  the 
Market  HalL    There  was  at  this  time  a 

(a)  See  iJcx  ▼.  Edmonds,  1  St  Tr.  N.S.  785. 
(6)  See  Brit.  Mus.  Add.  MSS.  27, 796.  f.  S59. 


1101] 


The  Queen  cbgaimst  Howell  and  others,  1839. 


[1102 


mob  of  from  two  to  three  thonsftnd  in  the 
Bed]  Ring.  They  moved  towards  the 
Fablio  Office  up  Moor  Street.  I  could 
not  then  see  them,  but  I  could  hear  them. 
They  were  making  a  great  noise.  In  a 
short  time  they  came  back  into  the  Bull 
Bing,  and  I  could  then  see  them.  I  saw 
them  commence  deliberately  to  destroy 
Mr.  Bowm^t  shutters.  Before  that  they 
broke  his  windows  with  a  shower  of  stones. 
They  used,  in  destroying  Mr.  Bowme*s 
shutters,  boughs  of  trees,  bludgeons,  rails, 
and  pieces  of  iron.  The  pieces  of  iron 
appeared  to  be  railings  from  palisades. 
At  the  next  adjoining  Miops  they  brok»  at 
the  same  time  the  shutters  and  windows. 
They  broke  open  the  .  lower  parb  of  the 
shop  window  of  Mr.  Bowme'$  house. 
They  broke  the  shutters  into  splinters.  I 
could  not  say.  who  were  inside,  but  some 
appeared  to  be  on  the  "  bulk  ^*  (a)  of  the 
window,  handing  goods  to  those  who  were 
outside.  They  appeared  to  be  fruit  boxes. 
There  were  Chinese  paintings  on  them. 
They  wore  not  boxes  of  tea*  They  carried 
them  bo  near  NeUon*8  monument^  and 
then  broke  them  to  pieces.  They  passed 
them  across  the  Bull  Ring  from  hand  to 
hand.  They  also  got  tickings  from  Mr. 
Leggatt*$,  They  got  in  there  by  breaking 
the  shutters  and  windows.  Mr.  LeggaU  is 
a  feather  merchant,  and  I  believe  an 
upholsterer.  They  brought  from  his  shop 
rolls  of  ticking.  They  unrolled  them  in 
the  Bull  Ring,  where  the  boxes  were. 
They  carried  uiem  down  to  where  they 
had  deposited  1^  other  plunder.  They 
put  all  together,  made  a  heap  and  set  it 
on  fire.  I  do  not  know  how  they  lighted 
the  fire,  but  I  saw  them  feeding  the  fire 
and  it  blazing  up.  I  saw  the  fire  fed  from 
time  to  time  vita  wood  from  the  shutters. 
The  ticki^g  was  burmng.  I  9»Mt  them 
carry  the  fire  from  the  Bull  Ring  and  put 
It  inside  the  shops  -of  Bowrm  and  IfeggoU, 
They  then  set  w'e  to  the  shops  of  Bowme 
aAd  LeggaU.  1  was  about  fifty*five  minutes 
looking  on  at  this  transaction.  They 
began  at  BotirHa't  at  about  sev^n  minvifces 
jk>  nine  o'clock*  Bhcprtly  before  ten  I  went 
to  the  Public  Office  ;  X  made  my  eaoape 
ftt)m  Mr.  Ta/!^9  back  windows.  They 
attacked  the  bouse  next  to  it,  and  the 
famUy  were  alarmed.  When  I  arrived  at 
the  Publio  Office  X  saw  the  dragoons. 
They  were  galloping  down  towards  Moor 
Street,  as  if  they  were  coming  from  the 
barracks.  They  began  to  disperse  the 
mob  instantly •(&) 


(a)  Seeihe  Birmingham  Local  Act,  9  Geo.  4. 
c.  llT.  8.  27. 

(6)  ''The  sceoimtl  have  received  fh>m  the 
military  officer  in  command  is,  that  at  half-past 
nine  one  of  the  magistrates  applied  at  the 
barraeks  for  assistance,  when  tlM  police  and 


John  Higham, — ^Examined  by  Waddmgton, 

I  am  collector  of  the  market  tolls.  I 
was  on  the  top  of  the  Market  Hall  on  the 
15th  of  July.] 

Could  you  see  from  the  place  you  were 
in  what  they  attacked  the  premises  with  P 
Weapon^  of  some  description,  but  the  dis- 
tance and  elevation  were  such  that  I  could 
not  see  what  they  were. 

Could  you  hear  the  knockings  with  the 
instruments,  whatever  they  wei'e  P — ^Yes, 
distinctly. 

Can  you  give  us  an  idea  how  long  they 
were  knocking  and  breaking  in  the  shut- 
ters before  they  forced  an  entrance  P — The 
shutters  offered  considerable  resistance. 
I  do  not  know  exactly.  It  wa«  a  very 
few  minutes,  but  not  many. 

Can  you  tell  us  exactly  how  they  effected 
their  entrance  P — ^ev  effected  their  en- 
trance when  some  of  the  shutters  were 
broken. 

What  did  they  do  with  the  windows  P 
Did  you  see  them  make  their  wav  through 
the  windows  P — Yes,  through  we  upper 
shutters  to  the  best  of  my  belief.  They 
forced  the  shutters  down,  and  the  windows 
were  smashed,  and  they  entered  the  pre- 
mises. 

Did  you  see  them  go  in  through  the 
windows  P — Yes,  I  saw  them  go  m  and 
inunediatelv  things  thrown  out. 

Whilst  the  things  were  being  thrown 
out  did  you  see  anythiYie  being  done  to 
the  rest  of  the  house  by  the  mob  P — ^There 
appeared  to  me  to  be  a  general  demolition 
of  the  property. 

I  am  not  speaking  of  the  rest  of  the 
property,  but  were  the  rest  of  the  shutters 
pulled  down  P  —  The  windows  both  ap- 
peared to  me  to  be  broken  by  the  same 
process,  and  the  whole  of  the  two  front 
windows  wei^  torn  down. 

{I  saw  goods,  rolls  of  cloth  of  some  sort, 
-thrown  out  of  Mr.  Leggatt*$  shop  and  made 
carpeting,  as  it  were,  across  the  Bull 
Ring.  They  carried  the  cloth  to  NeUon's 
monument,  and  I  afterwards  saw  it  in 
flames.  I  saw  a  man  carry  fire  at  tiie  end 
of  a  stick  and  throw  it  into  the  shop. 
Shortly  afterwards  I  saw  it  in  flames. 
And  tlie  same  process  was  gone  through 
with  respect  to  the  three  shops  aflame.T 

Did  you  see  the  police  and  the  military 
arrive  afterwards  P — ^Yes,  I  did,  the  police- 
men first  and  the  military  afterwaros. 

How  long  was  it  from  the  first  attack 
upon  Messrs.  Baums*$  shop  till  the  arrival 


military  proceeded  to  the  place  of  riot.  The 
resistance  made  to  them  was  quite  inconsiderable. 
The  mob  fled,  and  after  a  certain  time  the  peace 
of  the  town  was  restored,  and  no  further  rioting 
took  place  that  night"— Lord  John  Russell, 
17th  July  1839.  Hansard,  Pari.  Deb.  (8rd 
series)  49,  411. 
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of  the  military  P— From  an  hour  to  an 
hour  and  a  quarter ;  it  was  upwards  of  an 
hour  bv  the  illuminated  clock  from  the 
time  of  the  attack  upon  the  shop. 

While  those  persons  you  have  men- 
tioned were  breaking  into  the  shop  and 
setting  it  on  fire,  did  you  hear  other  per- 
sons, not  taking  an  active  part,  speak,  or 
what  they  said,  or  were  they  silent  P — I 
could  hear  noises  occasionally,  but  not 
so  considerable  as  might  be  expected  from 
such  a  mob  of  persons. 

What  sort  of  noises  were  they  P — Cheer- 
ing. It  was  a  sort  of  sound  of  approba- 
tion. It  was  not  any  regular  cheer  but 
occasionally  expressions  of  that  descrip- 
tion, and  not  like  a  general  shoub,  partial 
expressions  of  approbation. 

Were  there  any  expressions  of  dis- 
approbation that  YOU  neard  of  by  the 
standers  byP — I  neard  none  from  the 
standers  by. 

All  the  noises  you  heard  were  noises 
of  approbation  P — They  appeared  to  me 

80. 

Cross-examined  by  Miller, 

You  were  perched  aloft  on  the  Market 
Hall,  were  not  you?  —  If  you  call  it 
perched,  I  was. 

You  were  aloft  on  the  Market  Hall  P — 
Yes. 

On  the  roof  P— Yes. 

I  take  for  granted  at  that  distance  you 
were  very  incapable  of  distinguishmg  all 
the  noises  that  took  place  in  the  crowd 
below  P — There  might  he  noises  I  did  not 
hear ;  those  that  were  loud  I  could  hear. 

K  there  was  a  shout  you  could  hear  it  P 
—Yes. 

If  there  was  a  conversation,  that  you 
could  not  hear  P — Of  course  not. 

LiTELEDALE,  J. :  You  oould  uot  hear  the 
conversations  P — Oh  no,  certainly  not. 

Miller  :  Were  you  present  on  the  even- 
ing of  Thursday,  the  4th  of  July,  when  the 
conflict  took  place  in  the  Bull  Bing  be- 
tween the  police  and  the  people  P — I  was ; 
I  was  inside  the  Market  Hall  looking 
through. 

Do  you  know  whether  subsequently  to 
that  or  not  there  had  been  among  some 
pnerson,  I  do  not  say  among  all,  expres- 
sions of  dissatisfaction  and  complaint 
about    the    interference    of  the  London 

golice  on  that  occasion  P — I  have  certainly 
eard  expressions  of  dissatisfaction,  both 
of  approbation  and  disapprobation. 

Approbation  by  some  and  disapproba- 
tion by  others  P — Yes,  there  are  two  sides 
to  any  question. 

Cross-examined  by  Daniel. 

Do  you  recollect  the  meeting  in  Broad 
Street  on  the  return  of  the  delegates  from 
Glasgow  in  May  1838  P— I  have  an  indis- 


tinct recollection  of  it.  I  know  it  was 
said  there  were  meetings  of  delegates  at 
Birmingham,  but  it  is  only  from  hearsay ; 
I  know  nothinff  of  it.  The  prisoner  Wttken 
was  not  to  my  knowledge  present. 

Enoe  Edwards. — Examined  by  the  Aiiomeii 
QeneraL 

[I  am  engineer  to  the  Birmingham  Fire 
Office.  I  tried  to  get  out  the  engine. 
There  was  a  solid  mass  of  people  standing 
near  blocking  up  the  street.] 

Did  they  say  anything  when  you  were 
trying  to  get  out  the  engine  P — Yes.  I 
heard  several  voices  say,  **  They  are 
bringing  it  out.    We  will  smash  it  up." 

What  was  the  consequence  of  thatP — 
Our  agent  was  on  the  spot  and  ordered  me 
not  to  get  it  out  till  the  military  came  up. 

Attorney  QeneraL  :  Did  the  military 
come 

Baa^iel :  lAj  Lord,  I  beg  to  interpose  an 
objection.  It  has  been  ruled  in  oases  of 
this  description  that,  before  the  evidence 
of  what  people  say  is  admissible  against 
prisoners,  they  shall  be  first  identified  as 
forming  part  of  the  assembly.  Upon  the 
Western  Circuit  it  was  so  held. 

LiTiLEDAis,  J. :  If  it  has  been  so  held, 
it  seems  to  me  a  very  unreasonable  hold- 
ing ;  for  the  very  contrary  was  held  when 
I  was  at  the  bar  in  a  case  before  Mr. 
Justice  Holroyd  arising  out  of  the  Man- 
chester proceedings. (a)  The  trial  occupied 
a  great  many  days.  Actions  were  brought 
against  the  military  officers,  and  I  well 
remember  that  Mr.  Justice  Holroyd  and 
Mr.  Justice  Bayley  held  the  contrary. 

Attorney  General :  I  do  not  see  how  it  is 
possible  to  prove  the  corpue  delieti  in  any 
other  way. 

LiTTLEDALE,  J. :  Having  been  so  held,  I 
do  not  like  to  deviate  from  it ;  it  was  not 
so  held  by  me. 

Daniel :  1  believe  the  contrary  has  been 
held.  It  was  ruled  by  Mr.  Baron  Alder- 
«on,(&)'under  a  special  commission  on  the 
Western  Circuit,  that  after  the  corpu$ 
delicti  is  proved  they  should  identify  the 
prisoners  before  thev  cast  a  prejudice  upon 
the  case  by  giving  the  evidence  of  expres- 
sions by  the  mob,  because  it  is  not  evi« 
dence  against  the  prisoners  if  they  are  not 
there.  I  waited  till  the  Attorney  General 
had  closed  the  evidence  on  the  corpus  de- 
licti,  1  feel  this  to  be  a  case  in  which  if  a 
question  arises  as  to  the  identity  of  the 
prisoners  the  prisoners  would  have  to 
struggle  under  a  load  of  prejudice  if  that 
evidence  is  not  first  given.  It  may  not  be 
most  convenient  for  the  counsel  for  the 


(a)  See  Bedford  v.  Birley,  1  St.  Tr.  N.S. 
1071 ;  S.C.  3  Stark.  N.P.  76. 

(6)  Alderson  was  then  a  justice  of  the  Court 
of  Common  Pleas.    See  Life  of  Alderson,  49. 
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prosecntion  to  offer  it  now ;  but  I  submit 
this  is  the  proper  time  for  it. 

Attorney  OeneraX :  I  own  I  do  not  under- 
stand  the  distinction.  I  understAnd  it  is 
admitted  we  may  prove  the  corpus  delicti. 
How  can  we  show  that  unless  we  show  the 
character  of  the  meeting,  and  how  can  we 
show  the  character  of  the  meeting  unless 
we  show  what  was  done  and  what  was 
said,  that  is,  the  eorptw  delicti  ?  If  this  had 
been  an  accidental  fire,  as  far  as  the 
burning  of  the  house  goes,  the  corptM 
delicti  would  not  be  proved.  Is  it  not 
material  to  show  the  conduct  of  the  mob  P 
We  must  afterwards  identify  the  prisoners. 

LiTTLSDALs,  J. :  This  may  be  considered 
a  part  of  the  corptM  delicti,  but  not  the 
immediate  thing.  It  is  a  quarter  of  a  mile 
from  the  Bull  Bing.  I  do  not  mean  to 
say  it  is  not  part  of  it,  but  not  so  imme- 
diately a  part  of  it  as  the  evidence  you 
have  given  of  the  riots.  The  Bull  Bing  is 
immediately  adjoining.  This  man  ap- 
pears not  a  very  accurate  judge  of  the 
distance.  He  says  a  quarter  of  a  mile. 
If  Brother  Aldereon  has  so  held  it,  though 
I  should  not  have  so  held  it,  I  do  not  know 
that  I  can  adopt  a  different  course. 

Attorney  Oeneral :  I  am  going  to  bring 
him  to  the  spot  at  Hr,  Bourne' e  house. 

LiTTLSDALE,  J. :  Very  well. 

Attorney  QmerdL :  When  did  the  military 
comeP — About  half  an  hour  after  the 
alarm. 

Did  jrou  then  get  out  the  engine  P — ^Yes, 
we  ^ot  it  out. 

Did  you  bring  it  then  to  Messrs.  Bowme*8 
premises  P — ^Yes,  directly. 

In  what  state  were  Messrs.  Bourne's 
premises  when  you  arrived  P — ^Well,  sir,  it 
was  all  one  heap  of  blase  ftt>m  the  top  to 
the  bottom. 

Did  you  observe  Mr.  Leggatfs  house  P — 
Yes. 

Was  that  burning  likewise  P — ^Yes,  it 
was,  and  JDst  in  the  same  state  from  the 
tof}  to  the  bottom,  and  every  room  in  the 
building  was  all  on  fire. 

Enos  Edwards,  junior. — Examined  by 
Sdlgwf. 

[I  was  in  the  employment  of  the  Bir- 
mingham Fire  Office  on  the  night  of  the 
15th  of  July  last.  I  went  out  with  the 
second  fire  engine.  I  went  in  my  fireman's 
dress  to  the  **  Hen  and  Chickens  "  for  the 
horses.  There  was  a  great  mob,  and  a 
man  came  to  me,  struck  me,  and  knocked 
me  down.] 

Balguy :  He  was  in  his  fireman's  dress 
and  was  going  to  the  *'  Hen  and  Chickens  " 
for  the  horses.  As  you  were  going  from 
one  side  of  the  street  to  the  other  one  of 
the  men  knocked  you  down  with  an  iron 
bar  P— Yes. 


What  did  you  do  after  you  had  been 
knocked  down  P — As  soon  as  I  recovered 
myself  I  got  up  and  made  the  best  of  my 
wayto  the  '*  Hen  and  Chickens  "  yard. 

What  did  you  do  when  you  got  to  the 
"  Hen  and  Chickens  "  yard  P— I  went  and 
helped  to  tackle  the  horses  and  brought 
one  out  with  me,  and  as  I  was  crossmg 
New  Street  at  the  same  place  when  I  was 
knocked  down  before,  the  same  man  came 
up  to  me  again. 

Did  you  know  himP — I  should  know 
him  if  I  was  to  see  him  asain. 

Was  there  a  crowd  or  people  there  at 
that  timeP — Yes,  there  was;  they  were 
running  about  the  streets  there  in  all 
directions. 

What  did  the  man  do  on  coming  up  to 
vouP — He  undid  the  throat  lash  of  the 
horse,  and  was  in  the  act  of  taking  the 
bridle  off  the  horse's  head. 

Did  h^  succeed  in  getting  off  the  bridle  P 
— No,  while  he  was  in  the  act  of  doing  it, 
I  drew  my  staff  and  struck  the  man  and 
knocked  him  down. 

What  did  you  do  after  you  had  knocked 
him  down  P — I  went  on  with  the  horse. 

Towards  the  Fire  Office  P— Up  towards 
the  Union  Passage. 

Was  that  in  the  way  of  the  Fire  Office  P 
—Yes. 

Union  Passage  was  in  the  way  P— Yes, 
that  is  the  nearest  way. 

Tell  us  what  happened  when  you  got  to 
Union  Passage.  Does  Union  Passage  lead 
from  New  Street  P— Yes,  into  Bull  Street, 
it  comes  riffht  opposite  to  the  Free 
Grammar  School. 

LiTTLEDALE,  J.:  That  is  a  good  way 
from  the  Bull  Bing  P— I  should  think  about 
200  yards. 

Baiguy :  It  is  a  passage  which  runs  out 
of  New  Street,  the  street  out  of  which  you 
have  described  the  mob  running  in  every 
direction  P — ^Yes. 

LiTTLEDALE,  J. :  Was  the  mob  running 
in  New  Street  in  all  directions,  did  you 
say  P— Yes. 

BaJgwy:  Tell  us  what  happened  when 
you  got  to  the  passage  P— When  I  got  to 
the  end  of  Union  Passage  I  found  a  mob 
of  twenty-five  or  thirty  persons. 

What  happened  P— They  said  that  the 
horses  were  not  wanted,  that  the  engine 
was  gone,  and  they  blocked  up  the  passage 
to  prevent  my  going  up. 

liiTTLEDALE,  J. :  Perhaps,  Mr.  Daniel,  you 
make  the  same  objection  to  this  evidence. 
Daniel :  No,  I  understood  your  Lordship 
to  overrule  it. 

LiTTLEDALE,  J. :  No,  I  Said  I  should  not 
so  have  held,  but  I  said,  as  my  brother 
Alderson  had  allowed  the  objection  I 
should  not  overrule  it,  thoueh  I  did  not 
agree  with  the  oi)inion;  and  after  yon 
made  your  objection   the   evidence   was 
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given  about  his  going  to  Messrs.  Boume^a 
premises. 

Attorney  General:  I  have  the  greatest 
desire  to  follow  the  rule  your  Lordship 
lays  down. 

LiTTLEDAXE,  J.:  It  WBB  douo  by  Mr. 
Baron  Alderson.  It  is  not  what  I  should 
haye  done  myself. 

Attorney  General:  There  is  no  doubt, 
according  to  that  rulins,  we  may  show 
what  is  done,  the  bloc^ng  up  of  the 
passage  and  the  striking  of  the  man. 

JBtZZ:  If  I  recollect  right  Mr.  Justioe 
Chselee  overruled  a  similar  objection  made 
by  me  in  the  Nottingham  riots  at  the  end 
of  1832. 

LniLEDALE,  J. :  All  that  Edwards  the 
elder  did  was  to  relate  what  occurred  upon 
the  spot  half  an  hour  after  the  militaiy 
came,  '*  I  got  out  the  engine  and  went  to 
Messrs.  Bowme*$  premises.** 

Attorney  Oeneral :  We  will  not  ask  what 
was  said. 

LrtTLHDALB,  J. :  It  oomos  to  the  same 
thing ;  the  corpus  deUcti  is  what  is  said  or 
done.  If  I  am  to  follow  my  brother  Alder^ 
son  this  is  rather  at  a  distance  from  it. 
I  do  not  mean  to  say  it  would  not  be 
evidence. 

Balgwy .-  It  is  a  continuation  of  the  same 
street ;  they  are  running  in  all  directions  ; 
and  within  200  yards  of  Messrs.  Bowme's 
house. 

Darnel :  Your  Lordship  may  not  remem- 
ber that  street  at  Birmingham.  It  is  not 
a  continuation  of  High  Street. 

Waddington :  It  would  take  you  a 
minute  to  go  firom  one  part  to  the  other. 

Damd:  The  evidence  is  offered  to 
prove  the  corpus  deUcti^  and  in  order  to 
prove  the  corpus  deUcti  you  must  show  a 
riotous  assembly  and  burning,  and  when 
you  have  shown  that  to  the  jury  all 
beyond  that  is  unnecessary  for  the  pur- 
poses for  which  it  is  receivable,  and  it 
ought  not  to  be  received.  It  is  obnoxious 
to  the  first  rule  of  evidence,  which  is  this, 
that  what  is  said  or  done  behind  the  back 
of  a  prisoner  is  not  evidence  against  him ; 
and  what  is  said  by  these  persons  is  not 
Evidence  against  the  prisoner  unless  it  is 
proof  of  the  corpus  deUcti,  He  is  then  con- 
structively present.  K  it  is  not  necessary 
to  prove  the  corpus  deUcU,  then  the  ob- 
jection-remains that  it  is  evidence  given 
behind  the  Iback  of  the  prisoner.  But  I 
bow  with  the  greatest  deference  to  your 
Lordship's  ruling. 

Attorneu  General :  It  becomes  very  im- 
material m  this  case,  but  for  the  sake  of 
precedent  I  should  be  sorry  to  hear  it 
cited  that  your  Lordship  so  ruled  at  the 
Warwick  Assizes.  I  understand  from  Mr. 
JSiU  that  after  great  consideration,  and 
with  a  knowledge  of  a  contrary  ruling, 
and  all  that  occurred  in  that  case,  another 


learned  judge  laid  down  a  rule  that  appears 
to  me  the  right  one.  Indeed  I  ao  not 
know  how  the  other  one  applies;  it  is 
admitted  you  may  prove  the  riot  and  the 
act  done ;  I  do  not  know  how  to  separate 
them.  You  are  first  to  prove  the  act 
done,  and  then  recall  the  witnesses  to 
prove  what  was  said  when  tho  act  was 
done.  As  a  rule,  I  do  not  know  how  to 
conform  m^elf  to  it. 

Hill :  Will  your  Lordship  let  me  recall 
your  attention  to  the  case ;  I  have  alluded 
to  it ;  it  was  the  first  case  tried,  the  case 
of  the  Bannermen,  who  went  from  Not- 
tingham to  Beeston.(a) 

IHiU  having  further  referred  to  the 
case,! 

Miller :  But  admitting  that  it  was  so,  it 
has  no  reference  to  this  case.  We  admit 
that  any  evidence  that  shows  there  was 
a  tumultuous  assembly  before  the  com- 
mencement of  demolition  may  be  received ; 
we  do  not  object  to  the  fact ;  and  it  would 
be  necessary  in  order  to  establish  that  in- 
gredient to  show  that  it  was  a  riotous  as- 
semblv.  The  objection  is  that  evidence 
shoula  be  given  of  what  occurred  at  other 
places  afiecting  the  prisoners,  without  any 
proof  that  they  were  present.  The  case 
Mr.  HiU  refers  to  is  that  of  a  case  where 
the  counsel  for  the  Crown  were  proving 
the  first  necessaiy  ingredient,  tObat  there 
was  a  riotous  assemblage  of  persons ;  and 
of  course,  the  expressions  of  the  mob,  and 
the  purpose  of  the  assemblage,  would  be 
legitimate  evidence.  After  that,  when 
they  proceeded  to  the  mill,  and  com- 
menced the  devastation  of  those  mills, 
that  constituted  the  eorjpw  deUcH.  But 
this  has  nothing  to  do  with  the  mob.  The 
mob  may  be  riotous  without  having  the 
intention  imputed  to  them  by  this  indict- 
ment, and  a  subsequent  ofience  may  be 
completed  by  a  portion  of  that  mob, 
though  the  others  may  not  have  had  any 
connexion  with  it  or  had  any  intention  to 
take  any  part  in  it.  Therefore  I  apprehend 
that  the  case  quoted  does  not  apply. 

Attorney  General:  1  will  maKo  one  or 
two  observations  in  answer  to  Mr.  MiUer. 
The  case  Mr.  JBtZZ  has  cited  is  considerably 
stronger  than  the  peeent.  Before  the 
prisoners  were  identified 

Miller :  I  hope  the  Attorney  General  has 
privileges  enough  without  claiming  a 
second  reply. 

Attorney  General :  This  is  the  first  time 
you  have  spoken. 

MUler :  The  objection  was  taken  by  Mr. 
DonteZ. 

Attorney  General:  My  learned  friend 
should  have  followed  then.  Any  opposing 
counsel  has  a  right  to  observe  upon  that 


(a)  See  Ann.  Reg.  1852,  Chnmiele,  9,  evi- 
dence of  Doddaley,  pp.  10,  11. 
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which  is  said  for  the  first  time  not  by  the 
leader,  or  by  the  connsel  who  took  the 
objection.  If  there  is  another  speech  diffe- 
rent from  that  of  the  counsel  wno  took  the 
objection  the  opposite  counsel  has  a  right 
to  observe  upon  it. 

MfUer :  That  observation  does  not  apply 
to  the  present  state  of  things:  it  is  not 
because  I  did  not  think  it  necessary,  or 
because  I  have  the  misfortune  to  be  his 
senior  that  I  cUd  not  follow  him. 

LiTTLEDALE,  J. :  Mr.  Daniel  made  the 
objection ;  either  the  one  or  the  other  may 
reply.    Mr.  Miller  may  reply. 

jBalguy:  No,  my  Jjord,  one  counsel 
defends  one  prisoner  and  the  other. 

LrtELBDALE,  J :  I  do  not  altogether  agree 
with  Mr.  BMTon  Alderson,  I  think  it  is 
rather  different  from  what  you  state  at 
Nottingham.  There  it  mightbe  necessary 
to  prove  the  declarations  of  the  mob  on 
the  Market  Place,  and  show  the  general 
object  of  the  mob,  and  what  they  were 
going  to  do  ;  but  I  hold  this  in  deference 
to  Brother  Alderson's  opinion,  and  not 
according  to  my  own.  All  the  evidence 
of  Enoi  Edwards  is  to  be  taken  out  for  the 
present,  except  the  fact  of  his  going  to 
Messrs.  Bourne's  premises.  That  you  do 
not  object  to ;  that  is  part  of  the  act  itself. 

MiUer:  Yes,  my  Lord. 

LiiTLBDALE,  J. :  I  wiU  cousider  the  evi- 
dence out  of  the  case  at  present. 

AUoTMy  General :  We  will  now  proceed 
to  identify  the  prisoners. 

Bieha/rd  HwrUy  sworn,— Examined  by 
HiU. 

Do  you  live  in  St.  Martin's  Lane,  Bir- 
mingham P— Yes. 

Were  you  in  the  Bull  Ring  the  15th  day 
of  July  P— Yes. 

About  what  o'clock  P— About  eight  in 
the  evening  or  a  little  after. 

Where  were  you  standing  P — ^Near  the 
•*  Bed  Lion." 

That  is  at  the  comer  of  Park  Street  P — 
Yes. 

Did  you  observe  any  people  coming  up 
DigbettiP— Yes,  a  great  number. 

Hundreds  or  thousands  P — I  cannot  say 
exactly,  I  should  think  there  was  a  thou- 
sand. 

Gk)ing  towards  Moor  Street  P— Yes, 
going  in  that  direction. 

Did  they  pass  you  when  standing  by  the 
*'  Bed  Lion  *^  P— Yes,  they  did. 

Had  those  persons  anything  in  their 
hands  P— The  greater  part  of  them  had 
bludgeons. 

Describe  the  bludgeons  P— A  kind  of  rail 
and  rough  kind  of  pieces  of  wood. 

Had  any  of  them  iron  bludgeons  P — I 
was  not  aware  that  any  of  them  had. 

Did  the  mob  halt  anywhere  P— They 
halted  in  the  Bull  Bing  by  Moor  Street. 


Did  you  notice  any  particular  individual 
there?— One  I  did. 

Who  was  that  particular  individual  P — 
Jeremiah  HoweU,  I  believe. 

Do  you  see  him  P — ^Yes. 

Which  man  is  he  P — ^The  farther  one  to 
the  right. 

Had  HoweU  anything  in  his  hand  P — He 
had  a  bludgeon  on  his  left  shoulder. 

Was  he  going  along  or  standing  where 
you  saw  him  P — ^He  was  going  along. 

In  what  direction  P— Towards  the  build- 
ing. 

Towards  Moor  Street  P— Yes. 

Is  there  anything  particular  about  him 
which  led  you  to  notice  him  P — ^Yes. 

What  is  it  P — I  noticed  him  on  account 
of  his  having  one  leg  and  a  crutch. 

£1  have  no  doubt  it  was  the  prisoner 
whom  I  saw.] 

LiiTLEDALE,  J.  P — ^Do  you  wish  to  ask 
him  anything,  HoweU  F 

HoweU :  Please  you,  my  Lord,  if  I  was 
to  be  pulled  to  pieces,  I  had  never  a 
bludgeon  in  my  hand,  and  I  had  not  been 
in  the  Bull  Bing  for  three  months. 

LiTTLEDALE,  J. :  Do  you  ask  the  witness 
any  question  P — I  will  hear  you  make  that 
statement  when  you  make  your  defence. 

HoweU :  Did  you  see  me  do  anything  P 
— ^Nothinff  particular ;  merely  walking 
along  witn  the  rest  in  the  crowd,  with  a 
bludgeon  on  your  shoulder. 

luharles  Whitton  spoke  to  seeing  HoweU 
with  a  bludgeon  over  his  left  shoulder  and 
a  crutch  going  up  Digbeth  in  the  direc- 
tion of  Messrs.  ^ou/me's  shop.  James 
IngUs  saw  HoweU  with  a  large  club  or 
piece  of  railing.  He  gave  signals  with  it 
and  waved  it  in  the  air.  Charles  Atkins 
saw  him  flourishing  his  crutch,  and  heard 
him  say,  **  Come  on,  my  boys." 

Henry  Qibbs  saw  people  move  up  Dig- 
beth armed  with  bludgeons.] 

Did  you  see  anythmg  like  an  axeP — 
Yes,  that  is  the  only  deadly  weapon  I 
saw.  I  took  out  a  card  from  my  pocket 
and  took  a  sketch  of  it. 
Was  the  person  carrying  itP — ^Yes. 
Was  it  something  like  a  battle  axeP — 
Yes,  but  with  a  long  twisted  kind  of  sword 
on  tiie  opposite  side. 

Did  vou  notice  any  individual  in  par- 
ticular P — ^The;^  halted  opposite  the  house 
for  a  short  period,  and  I  noticed  opposite 
me  a  little  lower  the  prisoner  HoweU. 

Tell  me  what  he  was  doing  P — ^He  was 
standing  on  the  opposite  side  of  the  way, 
and  I  remembered  him  as  being  without 
a  leg,  and  being  in  that  situation  I  thought 
it  very  remarkable.    From  where  he  was 

I  heard  the  shout  of  "  Come  along  to  the 

damned,  bloody  London  police." 
What   took   place    thenP — He   moved 

forward,  and  went  up  towards  Moor  Street. 

He  moved  with  remarkably  rapid  strides ; 
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and  when  opposite  Park  Street  he  swang 
round  upon  his  cratch,  and  looking  down 
Digbeth  he  raised  his  crutch  in  his  hand, 
and  with  his  arm  in  the  air,  swung  it 
round,  and  hurraed,  in  which  he  was 
joined  bj  all  about  him,  particularly  the 
boys. 

Did  he  turn  again  to  go  to  Moor  Street  P 
— ^Yes,  and  the  shout  was,  *'  Come  on,  my 
boys." 

\Jame8  Sievens  saw  HoioeU  three  or  four 
yards  from  Leggatt's  shop  before  the  mob 
broke  into  it.  He  was  waving  a  stick. 
Joaeph  J(me9  spoke  to  the  same  effect. 
WiLliam  HaU  saw  the  prisoner  Roberts 
throwing  bricks  or  stones  at  Boun^e^s 
house.] 

Are  you  sure  Roberts  was  the  man  P — 
Yes,  I  have  seen  him  a  great  number  of 
times  at  the  Public  Office.  That  is  the 
])er8on,  I  know  him.  He  has  been  a 
regular  pillar  at  the  Bull  Bing  meetings. 

And  a  regular  attendant  at  these  meet- 
ings ? — ^Yes. 

When  did  you  see  him  again  P — I  saw 
him  reconnoitring  Messrs.  Boume^s  shop 
about  the  next  morning. 

IThomas  Rose  spoke  to  seeing  the  pri« 
soner  Aston  coming  out  of  the  window  of 
a  silversmith's  shop  next  door  to  Messrs. 
Bourne's  shop.  He  was  searched,  and 
silver  spoons  and  other  articles  were 
found  on  him. 

Charles  Bodes  heard  Wilkes  shout  out 
''halt "  to  the  crowd,  and  to  form  and  go 
in  a  body  by  the  Warwick  Boad. 

Alfred  Webb  heard  Wilkes  say  (a)  too 
much  time  had  been  lost  in  speaking,  and 
the  time  had  come  to  act.] 

Anything  more  P — Yes,  he  said  they  must 
act  now  decisively.  He  said  he  did  not 
wish  to  run  the  people  into  unnecessary 
danger,  but  they  must  prepare  themselves, 
and  he  alluded  to  a  previous  riot  on  the 
Tharsday  night.(6) 

LiTTLEDALE,  J. :  He  Said  so  P — I  cannot 
pretend  to  say  the  exact  words,  but  he 
alluded  to  it.  I  did  not  go  there  with  any 
intention,  and  cannot  pretend  to  speak  to 
anything  but  the  substance. 

Attorney  General:  He  said  something 
about  it  P — ^Yes,  he  said  it  was  well  for  the 
police  they  were  not  then  armed,  and 
then  I  believe  he  said  they  were  not  then 
strong  enough  to  meet  the  soldiers.  But 
if  the  sheds  were  barricaded  and  the  rail- 
road destroyed,  they  would  have  nothing 
to  fear  from  them,  or  would  not  fear  them. 
He  said  also  there  were  200,000  men  CDm- 
pletely  armed  in  the  North,  ready  to 
march  at  a  moment's  notice  and  join 
them  at  Birmingham. 

(a)  At  Holloway  Head,  not  quite  a  mile  from 
the  Bull  Bing.     See  9  C.  &  P.  44S. 

(6)  On  Thursday,  Joly  4,  in  the  Ball  Bing. 


Was  there  any  answer  made  P  —  The 
people  shouted  out,  "We are  ready  now. 
We  will  go  now." 

ICharles  Moore,  Charles  HiU,  Charles 
Smiths  and  Charles  Evans  spoke  to  seeing 
WUkes.l 

Henry  Moore  Qriffiths  was  called  to  proYo 
that  the  house  of  Messrs.  Moore  was  iu  the 
parish  of  Birmingham  though  in  the 
ecclesiastical  division  known  as  the  parish 
of  St.  Martin*s,  and  that  all  Birmingham 
is,  except  for  certain  ecdesiatical  purposes, 
one  parish,  and  has  one  poor's  rate  and 
one  church  rate  extending  over  the  whole 
parish,  but  that  each  of  the  ecclesiastical 
divisions  is  called  a  parish. 

LiTTLBDALE,  J. :  I  believe  the  parish  of 
St.  Marylebone  is  all  one  parish,  though 
it  is  sub-divided  into  five  parishes  for 
ecclesiastical  purposes. 

CoUisson  (the  deputy  clerk  of  assize) 
stated  that  indictments  respecting  offences 
committed  in  Birmingham  the  parish  was 
always  laid  as  the  *' parish  of  Birmingham." 

Miller  submitted  that,  as  the  prosecu- 
tor, Mr.  Bonme,  who  ought  to  best  knoir 
the  situation  of  his  own  house,  had  stated 
thac  his  house  was  in  the  parish  of  St. 
Martin,  it  must  be  taken  to  be  so. 

LiTTLEDALE,  J. :  It  is  the  invariable 
practice  to  describe  it  as  the  parish  of  Bir- 
mingham; and  if  this  objection  is  good, 
all  the  indictments  are  wrong. 

Miller :  If  the  practice  was  wrong,  your 
Lordship  would  correct  it. 

LiTTx<£DAL£,  J. :  I  do  uot  mean  to  say 
that,  because  the  indictments  arc  wrong 
they  should  continue  so;  but  this  was 
originally  the  parish  of  Birmingham,  and 
because  it  is  now  divided  into  ecclesiasti- 
cal divisions  that  makes  no  difference  in  a 
case  like  the  present,  (a) 

Defence. 

IMiUer  having  complained  of  the  disad- 
vantages under  whicn  Jones  stood  as  to 
his  defence,  said :] 

Gentlemen,  these  disturbances  took 
place  in  the  town  of  Birmingham  on  the 
l5th  day  of  July.  These  veiy  men  who 
stand  beside  me  wore  apprenended  and 
charged  with  being  guilty  of  riotonsly 
disturbing  the  Queen^  peace.  They  are 
examined  on  that  charge,  and  they  are 
committed  to  take  their  trial  upon  that 
charge.  My  client  is  committed  upon  it, 
and  by  the  provisions  of  a  recent  and 
humane  Act  of  Parliament  he  was  en- 
titled to  receive  a  copy  of  the  depositions 
upon  which  he  was  so  charged.  (6)     He 


(a)  See  2  Hawk.  P.O.  c.  23.  s.  92 ;  14  &  15  Vict, 
c.  100.  s.  2d  i  Reg,  v.  Richards,  1  M.  ft  llob.  177. 

(6)  6  &  7  Will.  4.  c.  114.  8.  3.  See  11  &  18 
Vict.  c.  42.  s.  27 ;  30  &  31  Vict.  c.  S5.  88.  8,  4 ; 
Reg,  V.  Greenslade,  11  Cox,  CO.  412. 
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hfts  reoeived  them.  Gentlemen,  70a  have 
Been  the  extent  and  the  depositions 
against  him  to-day  produced  before  my 
Lord.  One  solitary  witness  ;  and  upon 
that  man's  testimony  he  was  committed 
to  take  his  trial  for  a  riot  and  breach 
of  the  peace.  Gentlsmen,  by  the  law 
of  the  land,  if  a  prisoner  be  committed 
on  a  charge  of  misdemeanor  within 
twenty  days  before  the  assizes  for  which 
he  is  committed  to  take  his  trial,  he  is 
entitled  npon  his  pleading  to  that  mis- 
demeanor to  traverse  it,  and  to  decline 
being  tried  and  to  postpone  his  trial  till 
the  following  assizes.(a)  The  yonng  man 
at  the  bar  was  in  those  circumstances. 
He  came  here  wholly  helpless,  but  he  had 
the  consolation  to  learn,  upon  making 
inquiries  of  those  who  were  enabled  to 
instruct  him  on  the  subject,  that  by  the 
law  of  the  land  he  need  not  take  his  trial 
till  the  next  assizes.  He  might  then  g^ve 
bail  to  be  set  at  large,  or  find  friends  to 
bail  him  out,  and  he  could  go  amongst 
his  friends.  He  could  make  inquiries. 
He  would  know  what  was  to  be  stated 
against  him.  He  might  be  enabled  to 
explain  those  circumstances  under  which 
he  was  placed  there,  or  he  might  be  ena- 
bled to  offer  any  other  circumstances  in 
evidence  which  might  arise  in  his  favour. 
He  might  have  made  such  preparations 
for  his  defence  as  his  funds,  however 
limited,  would  have  furnished  him  with. 
Having  had  the  judgment  of  the  ma- 
gistrates, who  committed  him,  in  his 
favour — as  regards  the  charge  of  a  capital 
felony,  and  upon  that  evidence  he  could 
not  be  charged  with  a  felony  in  that 
case — he  found  himself  suddenly  the  day 
before  yesterday,  charged  with  a  felony 
affecting  his  life ;  charged,  too,  upon  the 
testimony  as  it  would  appear,  and  as  it 
did  appear,  upon  the  back  of  the  indict- 
ment of  no  less  than  seventeen  witnesses. 
That  much  he  knew.  But  with  respect  to 
what  thev  wero  to  swear  he  could  not 
know,  it  might  happen  that  many  of 
them  were  witnesses  whose  evidence  would 
affect  others  more  nearly  than  him ;  but 
what  they  were  to  say  he  knew  it  not, 
except  as  to  the  only  witness  whose  depo- 
sition had  been  taken. 

Gentlemen,  under  those  circumstances 
an  application  for  delay  was  made  on  be- 
half of  one  of  the  other  prisoners  on  the 
ground  that  he  was  taken  by  surprise; 
and  his  Lordship,  with  that  humanity 
which  belongs  to  him,  allowed  a  little 
more  time.  I  then  applied,  under  those 
circumstances,  that  this  young  man's 
trial  might  be  postponed  lill  the  next 
assizes.  He  would  be  confined  within  the 
walls  of  the  prison  till  the  next  assizes, 

(a)  See  1  St  Tr.  N.S.  47r,  and  above,  p.  1089fi. 


and  pass  the  winter  in  the  gaol ;  and  now 
the  charge  being  felony  he  would  now  no 
longer  be  at  liberty  to  give  bail.  But 
it  might  have  afforded  his  friends  time 
to  have  made  some  preparation.  That 
application  was  opposed  by  the  learned 
Attorney  OeTieral,  The  Attorney  General 
required  an  affidavit  to  be  made,  and  it 
was  about  to  be  made.  But  his  Lordship 
thought  it  unnecessary,  and  after  my  Lord 
stated  that  he  thought  some  delay  ought 
to  take  place,  the  learned  Attorney  General 
said  ho  left  it  entirely  in  his  Lordship's 
himds.  He  did  leave  it  in  his  Lordship's 
hands  after  he  had  opposed  it;  and  my 
Lord  had  decided  it.  My  Lord  did  not 
feel  himself,  after  preparations  had  been 
made  by  the  Crown,  at  liberty  to  let  it 
stand  over  till  the  next  assizes;  but  he 
was  kind  enough  to  let  it  stand  over  till 
this  day,  ^ving  a  clear  day  between.  I 
took  the  liberty  of  saying  that  it  was  a 
u'ockery  to  a  man  in  a  dungeon  at  War- 
wick to  give  him  one  day  without  means 
and  without  fHends  to  get  up  his  defence 
in  the  town  of  Birmingham  twenty  miles 
from  the  spot.  I  took  the  liberty  of  say- 
ing, thanking  his  Lordship  for  the  indul- 
gence he  had  given,  that  it  was  utterly 
useless  and  a  mere  mockery  of  his  dis- 
tress and  of  his  situation;  and  I  do 
think  it  might  have  answered  the  ends 
of  justice  better  if  he  had  been  allowed, 
now  this  change  has  taken  place  in  the 
charge,  from  this  time  till  the  next  assizes 
to  prepare  his  defence.  But,  gentle- 
men, here  he  is,  and  no  doubt  I  shall  be 
taunted  by-and-by  with  this  delay.  The 
Attorney  General  will  say,  as  he  did  yes- 
terday :  "  He  has  not  by  witnesses  varied 
the  facts  of  the  case.  He  had  the  whole 
of  yesterday  to  get  up  witnesses  twenty 
miles  off ;  immured  in  a  dungeon,  he  had 
the  whole  of  the  day  ;  and  nevertheless  he 
has  not  procured  any  witnesses !"  The 
AtUyi^ney  General  says  he  has  not  varied 
the  facts  of  the  case,  and  you  are  to  infer 
he  is  guilty.  That  will  be  the  humane 
argument.  *  *  Why  did  he  not  obtain  wit- 
nesses. See  what  we  have  done.  We 
have  availed  ourselves  of  the  additional 
time.  A  bill  was  sent  up  before  the 
grand  jury  against  this  voung  man,  with 
the  deposition  of  a  single  witness.  An- 
other bill  was  sent  up.  Other  witnesses 
were  sent  before  the  grand  jury.  It  was 
found  a  true  bill  by  the  evidence  of 
seventeen  witnesses.  We  had  got  a  day 
intervening,  and  seventeen  witnesses  on 
the  back  of  the  bill !  We  have  brought 
a  reinforcement  of  witnesses,  and  we  have 
called  six  or  eight  additional  witnesses 
whose  names  were  not  on  the  back  of  the 
bill  the  day  before  yesterday.  See  what 
may  be  done  in  the  course  of  two  days ; 
and,  therefore^  as  he  has  done  nothing, 
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oonclnde  he  conld  have  done  nothing." 
Yes,  gentlemen,  yon  may  conclude  he 
conld  do  nothing  under  those  circnm- 
stances,  for  he  had  not  l^e  Solicitor  of  the 
Treasury  to  eet  up  his  witnesses  for  him. 
He  had  not  the  resources  of  Her  Majesty's 
Treasury  to  endure  the  expense  of  pro- 
curing  witnesses  for  him.  I  hope  I  shall 
not  haye  the  unfortimate  man  or  myself, 
his  humble  adrocate,  taunted  for  the 
delay ;  but  I  care  not  for  the  taunts,  if 
the  Attorney  Oenercd  will  be  just  enough 
not  to  draw  an  inference  to  my  client 
from  that  circumstance. 

[Having  warned  the  jury  not  to  be  led 
to  do  injustice  io  the  prisoner  by  reason 
of  the  gravity  of  the  offence  with  which 
he  was  charged,  counsel  proceeded  :] 

Gentlemen,  let  me  caU  your  attention 
to  the  nature  of  the  offence  with  which  he 
is  charged,  and  here  the  Attorney  Cfenerdl 
will  forgive  me  if  I  think  a  little  of  that 
peculiar  talent,  for  which  he  has  justly  so 
much  credit,  did  display  itself,  namely, 
in  making  something  appear  so  very 
simple,  so  very  intelligible,  almost  un- 
deniable, which  turns  out  to  be  a  mere 
fallacy  altogether.  Gentlemen,  the  At- 
tomey  General  has  clearly  stated  to  you 
something  which  is  the  law  of  the  land. 
To  a  certain  extent  I  am  not  here  to  dis- 
pute it  as  the  law  of  the  land.  But,  gen- 
tlemen, the  fallacy  is  that,  although  it 
comes  near  the  present  case,  it  really  has 
nothing  whatever  to  do  with  it,  at  all 
events,  so  far  as  my  client  is  conoemed. 

Gentlemen,  my  learned  Mend  read  to 
you  a  passage  from  Hawhine*  Pleas  of  the 
Crown,  no  doubt  in  order  that  you  might 
take  the  law  as  not  coming  from  him,  the 
highest  authority,  at  least,  off  the  Bench, 
at  present  Her  Majesty's  first  Law 
Officer.  For  fear  you  should  suppose  he 
was  speaking  from  his  own  authority  he 
read  a  passage  from  Savjldns*  Pleas  of 
the  Grown  upon  this  subject.  But  he  did 
not  read  the  whole.  I  will  read  to  you 
what  he  has  read,  and  I  will  go  on  and 
read  to  you  what  he  did  not  read ;  and  if 
that  does  not  g^ve  you  gp-ound  for  caution 
against  the  subtle,  refined,  and  dextrous 
management  by  the  Attorney  OeneroU, 
everything  I  can  say  will  be  useless.  No 
doubt  the  general  law  of  the  land  is  this, 
that  when  several  parties  are  charged 
with  committing  a  certain  offence  with 
one  common  and  joint  interest,  if  they  be 
all  present  and  near  enough  to  aid  and 
abet  in  that  offence,  it  matters  not  the 
actual  hand  that  commits  the  offence ;  in 
the  eye  of  the  law  they  are  all  equally 
guilty.  I  dp  not  dispute  that.  But  see  the 
use  that  may  be  made  of  it.  The  present 
charge  is  not  that  they  went  out,  intending 
to  do  that  which  was  unlawful,  not  that  they 
went  out  intending  to  commit  a  breach  of 


the  peace,  not  that  they  went  out  intending 
to  create  disturbance  or  a  riot,  not  that 
they  went  out  intending  to  enter  into  a 
conflict  with  those  poUce  officers  against 
whom  yon  have  heard  the  greatest  ex- 
citement has  prevailed  in  the  minds  of 
the  working  classes  of  Birmingham. 
Those  are  not  the  charges,  nor  any  of 
them ;  but  the  charge  is  that,  having  as- 
sembled for  some  such  riotous  purpose, 
they  did  together,  with  one  common  pur- 
pose, aid  and  abet  each  other  in  demolish- 
ing or  destroying  or  beginning  to  demolish 
and  destroy,  with  the  intent  of  effecting 
their  purpose,  the  house  of  the  prosecutor, 
Mr.  Bourne. 

Gentlemen,  if  you  shall  be  satisfied 
that,  when  those  persons  went  into  the 
town  of  Birmingham,  and  when  they  went 
into  the  Bull  Bing  and  went  down  Moor 
Street,  their  object  was  to  seek  for  a  con- 
flict, aye,  and,  if  you  will,  to  inflict  ven- 
geance or  enter  into  a  trial  of  strength 
with  the  London  poUoe ;  if  you  think  they 
all  had  that  object  together,  and  that, 
having  that  object  toeether,  and  that 
havine  attempted  it,  ana  not  having  suc- 
ceeded, and  some  of  them  afterwards, 
when  circumstances  arose  which  they 
could  not  by  possibility  have  foreseen — 
after  some  of  them  may  have  gone  away 
— some  of  them  without  the  concurrence 
of  other  persons  commenced  this  attack 
and  went  to  a  certain  extent  in  commit- 
ting violence,  having  destroyed  certain 
property  by  fire,  they  then,  for  the  first 
time,  entertained  the  intention  of  pulling 
down  the  house  in  question  and  destroy- 
ing it,  if  you  shall  be  of  that  opinion, 
then  the  offence  with  which  the  parties 
are  charged  can  only  have  commenced,  so 
far  as  the  aggravated  part  of  it  was  com- 
mitted by  them,  when  it  first  occurred  to 
them  to  commence  the  demolition  of  the 
house.  Because,  gentlemen,  I  say  this  is 
the  law  of  the  land,  that  if  persons  go 
out  for  a  purpose  that  is  lawful,  and 
some  time  afterwards,  without  the  aiding 
and  assisting  of  others,  they  commit  an 
offence,  those  who  went  out  for  a  lawfdl 
purpose  and  did  not  participate  in  the 
commission  of  the  offence  are  not  guilty 
of  the  offence,  even  though  they  were 
present,  unless  they  encouraged,  aided* 
and  abetted. 

Gentlemen,  I  say  that  this  is  the  law 
of  the  land,  and  I  say  it  under  tiie  cor- 
rection of  my  Lord,  who  will  correct 
me  as  he  has  often  done  when  I  am 
wrong,  and  as  he  has  to-day  corrected  the 
law  of  the  Attorney  Oeneral.  You  will 
hear  the  law  from  my  Lord,  and  under 
his  correction  I  say  that  the  law  of  the 
land  is  this,  that,  if  a  number  of  persons 
go  out  for  an  illegal  purpose,  and  when 
out  with  a  common  intention  of  commit- 
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ting  a  treepasB  or  riot,  some  of  them 
afterwards  commit  a  felony,  if  that  felony 
was  committed,  and  if  some  of  those  who 
had  gone  out  with  the  common  purpose  of 
committing  a  misdemeanor  had  neverthe- 
less no  common  purpose  of  comaiittin^  a 
felony  and  did  not  aid  and  abet  in  its 
actual  commission,  they  are  not  guilty  of 
the  oii'ence.  Now,  gentlemen,  I  think  I 
have  made  my  proposition  understood, 
and  let  us  see  now  whether  the  learned 
Attorney  Oeneral  deals  fairly  by  jrou  and 
the  prisoners  when  he  stops  short  in  read- 
ing this  passage.  This  is  what  he  read(a) 
to  you: — 

**  It  doth  not  seem  necewary  to  the  making  an 
abettor  a  principal  that  the  person  on  whom  the 
felony  is  committed  should  be  under  any  terror 
by  the  abetment,  and  by  reason  thereof  disconr- 
aged  from  making  that  defence  which  otherwise 
he  might  have  made.  But  it  seems  to  be  sufficient 
for  this  purpose  that  the  person  who  does  the 
fact  is  encouraged  and  emboldened  in  it  from  the 
hopes  of  present  and  immediate  assistance  from 
the  abettor,  whether  he  be  within  view  of  the 
fact  or  not  And  upon  this  g^round  it  hath 
been  adjudged  that  when  persons  combined  to- 
gether"  

Now,  mind,  there  must  be  an  united 
purpose  and  intention  to  continue  t«- 
gether-- 

« to  stand  by  one  another  in  the  breach  of  the 
peace,  with  a  general  resolution  to  resist  all 
opposers,  and  in  the  execution  of  their  design  a 
murder  is  committed,  all  of  the  company  are 
equally  principals,  though  at  tlie  time  of  the 
fact  some  of  them  were  at  such  a  distance  as  to 
be  out  of  Yiew." 

What  constitutes  the  common  guilt  of 
the  parties  in  that  caseP  The  common 
determination,  the  general  resolution  and 
combination  to  resist  all  persons  who 
should  attempt  to  prevent  tnem  commit- 
ting a  breach  of  the  peace.  Hence,  if 
those  persons  who  entered  Moor  Street 
on  that  occasion  had  determined  to  com- 
mit a  breach  of  the  peace,  and  assault  the 
Londk)n  police,  and  to  stand  by  each  other, 
and  in  the  conflict  one  of  the  London 
police  lost  his  life  by  the  hand  of  any  one 
of  them,  every  one  of  the  persons  in  con- 
sequence of  that  combined  purpose  would 
have  been  guilty  of  the  murder  of  the 
London  policeman. 

But,  gentlemen,  my  learned  friend  went 
on  to  read  to  you : — 

**  And  the  like  hath  been  adjudged  in  relation 
to  all  those  who  accooipany  one  another  with  an 
intent  to  commit  a  burglary,  in  the  execution 
whereof  some  stand  to  watch  only  in  the  adjacent 
places,  and  the  rest  actually  break  and  enter  the 
house.'* 

Yes,  gentlemen,  they  are  all  there 
effecting  the  purpose  they  had  originally 

"  (a)  9  Hawk.  P.C.  ch.  39.  s.  8. 


combined  to  effect,  namely,  to  commit  a 
burglary,  and  whether  one  is  sent  in  at  a 
window  and  another  mounts  guard,  they 
are  all  equally  guilty  of  the  burglary  as 
prinoipalB.  So  far  that  is  the  unusputed 
law  of  the  land,  and  so  far  the  Attorney 
General  read  to  you. 

Now  I  ^ill  read  from  where  the  At- 
tomey  Oeneral  has  thought  proper  in  his 
jtutice  and  discretion  to  stop :— - 

"  But  where  divers  persons  accompany  one 
another  in  the  doin^  of  a  lawful  act,  and  one  of 
them  happens  to  kill  a  man,  he  that  gives  the 
wound  is  only  guilty  of  the  homicide,  and  the 
rest  of  the  company  shall  neither  be  esteemed 
^principals  nor  accessories."  (a) 

That,  gentlemen,  does  not  apply  at  all 
to  the  present  case,  as  for  as  my  client  is 
concerned  or  that  which  it  is  my  duty  to 
lay  before  you,  because  I  am  not  going  to 
put  this  on  the  ground  that  those  persons 
were  going  to  ao  a  lawful  act,  whatever 
^ound  of  excitement  might  have  existed 
in  their  minds  with  reference  to  the  Lon- 
don police.  But  there  comes  this  passage 
whicn  bears  a  closer  analogy  to  it : — 

"  Also,  if  the  act  intended,  though  unlawful, 
were  a  bare  trespass,  and  one  of  the  company  be 
guilty  of  larceny,  it  is  felony  in  such  offender 
only,  because  it  is  a  crime  of  a  nature  entirely 
different  from  that  intended,  and  not  caused  by 
the  execution  of  it" 

Do  not  understand  me  as  putting  to 
you  that  the  case  is  limited  to  one  of 
trespass,  because  these  passages  are  col- 
lected from  the  decisions  of  the  judges. 
This  is  a  decision  of  the  judges  upon  a 
case  actually  tried.  Therefore,  do  not 
suppose  I  am  quoting  to  you  a  general 
passage  that  applies  to  every  case  of  the 
kind ;  but  the  proposition  is  this,  that  if 
the  parties  go  out  to  commit  a  breach  of 
the  peace,  and  have  not  one  single  intent 
to  commit  a  felony  but  one  common  in- 
tent to  commit  a  breach  of  the  peace,  if 
they  should  be  resisted,  only  those  that 
entered  into  this  intention,  and  aided  and 
abetted  in  giving  effect  to  it,  are  guilty  of 
that  felony,  and  those  who  withdraw 
from  the  body  before  the  felony  was  com- 
mitted, or  those  who  had  not  originally 
intended  to  commit  the  felony,  and  who 
being  present  may  have  attempted  to  dis- 
suade the  body  from  doing  it,  or  remained 
silent,  or  did  not  give  any  encourage- 
ment, so  far  from  holding  themselves 
out  as  assisting  in  the  encouragement  of 
the  felony,  are  not  guilty  of  the  felony, 
and  cannot  be  convicted. 

Now,  let  us  apply  that  to  the  present 
case  as  regards  the  prisoner  Jones.  But 
before  I  leave  that  part  of  the  case  I 
must  say  I  am  obliged  to  the  Attorney 
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Oenercd  for  quoting  the  decision  of  Mr, 
Baron  Cfwn&y.  My  learned  friend  quoted 
the  case  of  The  Kvna  v.  BaU  (a)  in  order 
to  induce  you  to  believe  that  if  these 
persons  went  out  with  any  common  pur- 
pose of  committing  a  breach  of  the  peace, 
if  any  of  the  mob  should  afterwards  enter- 
tain the  additional  purpose  of  committing 
a  felony,  they  are  all  guilty  alike,  though 
they  had  not  entertained  any  such  inten- 
tion. In  order  to  induce  you  to  come  to 
that  decision  he  has  auotod  a  passage 
from  the  judgment  of  Mr.  Baron  OurThey, 
I  am  obliged  to  him  for  quoting  it.  The 
case  was  this :  There  was  a  person  of  the 
name  of  MiUer,  for  whom  a  number  of 
coal-heavers  worked  at  low  wages.  I  be- 
lieve the  phrase  was  they  were  "  Lump- 
ers," which  is  a  slang  phrase  amongst 
that  body.  Having  a  strong  feeling  of 
indignation  against  this  man  for  en- 
couraging them  and  employing  them  and 
paying  them  under-wages,  a  mob  of  per- 
sons in  that  trade  went  to  the  house  in 
which  this  man  was  for  the  purpose  of 
wreaking  their  vengeanc-e  on  him.  They 
commenced  an  attack  upon  the  house, 
and  expressed  strong  terms  of  hostility 
towards  one  Moore,  He  was  enabled  to 
escape  from  the  house ;  and  before  they 
had  done  any  serious  injury,  policemen 
came  into  the  house  and  prevented  further 
injury.  Some  of  that  mob  were  charged 
with  the  offence  of  beginning  to  demolish 
the  house.  And,  gentlemen,  no  doubt  the 
jury  must  have  been  satisfied  in  that  c^se, 
or  they  would  not  have  found  them  guilty. 
If  there  had  been  no  other  intent  in 
those  men,  and  they  had  proceeded  to 
pull  the  house  down  in  furtherance  of 
their  common  intention  of  attacking  and 
destroying  it,  every  person  present  in 
that  mob  with  that  intention  would  be 
guilty  of  a  capital  felony ;  and  I  do  not 
quarrel  with  that  judgment  of  Mr.  Baron 
Cki/niey,  though  we  have  heard  that  the 
judgment  of  different  judges  are  not  al- 
ways correct,  because  a  judge,  like  every- 
body else,  possesses  only  human  judg- 
ment. But  I  do  not  mean  to  impute 
to  Mr.  Baron  Owmey  that  it  is  incorrect ; 
it  is  enough  for  me  that  it  does  not 
touch  the  case  of  my  client.  It  bears 
out,  to  some  extent,  the  principle  of  law 
I  have  laid  down  to  you,  and  if  it  does 
not  apply  to  the  case  of  Jones,  Jones  will 
bo  entitled  to  your  verdict.  The  passage 
my  learned  friend  read  was  this : — 

"  If  you  are  of  opinion  that  this  mob  began  to 
do  mischief  to  the  house  intending  to  persist  in 
demolishing  it,  if  they  were  not  interrupted, 
either  xjn  account  of  Miller's  having  his  pay 
table  there,  or  of  the  men  working  at  lower 
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prices  nsing  the  bouse,  the  offence  charged  with 
will  have  been  committed  ;** 

Yes,  gentlemen,  they  went  there  for 
that  common  purpose,  and  if  they  had  not 
been  interrupted  they  would  have  effected 
their  purpose,  and  are  just  as  guilty,  not- 
withstanding that  interruption,  as  if  they 
had  not  been  interrupted  and  had  com- 
pleted their  purpose. 

'*  It  should  be  promulgated  " 

The  learned  judge  throws  it  out  for  the 
enlightenment  of  a  great  number  of  per- 
sons of  the  same  cIms  of  life  who  might 
be  led  into  similar  misconduct.  He 
says: — 

"  It  should  be  promulgated  that  each  and 
every  one  in  the  mob  is  guilty  of  the  offence 
committed.  Every  one  cannot  do  the  same 
thing ;  but  if  they  are  there  for  the  one  common 
purpose  they  are  answerable." 

The  passage  cited  does  not  apply  to  the 
present  facts.  The  case  for  the  prisoner 
IS,  he  withdrew  from  the  body  oiperBonB 
who,  labouring  under  excitement,  pro- 
ceeded to  the  Public  Office  to  assail  the 
London  policemen,  and  returned  to  the 
Bull  Bing  when  he  saw  what  offence  was 
to  be  committed. 

Now,  gentlemen,  let  us  see  the  evidence 
in  support  of  the  case.  You  have  it  in 
evidence  that  on  the  4th  of  July  a  body  of 
the  London  police  had  been  introduced 
into  the  borough  of  Birmingham,  that  a 
meeting  had  been  held  in  the  Bull  Bing, 
that  the  London  police  had  had  a  conflict 
with  those  persons,  and  that  it  was  con- 
sidered among  the  working  classes  as  a 
subject  of  particular  excitement.  There 
were  particularly  excited  feelings  against 
those  magistrates  who  had  introduced 
them,  and  against  those  police  who  had 
so  invaded  what  they  supposed  their  con- 
stitutional privilege.  Gentlemen,  wo  are 
not  here  to  try  that ;  there  are  other  cases 
in  which  that  question  will  arise.  It  is 
not  for  you  to  decide  whether  or  not  there 
was  a  lawful  interruption  of  the  meeting 
of  the  4th  of  July,  or  whether  it  was  law- 
ful and  apparently  perfectly  legal  and 
constitutional.  That  is  not  the  question ; 
but  the  first  fact  that  I  say  arises  upon 
the  evidence  is,  that  there  was  a  feeUng 
upon  the  subject  amongst  the  working 
classes,  that  the  London  police  were  not 
warranted  in  what  they  had  done.  Bro- 
bably  the  feeling  was  considerably  in- 
creased by  the  circumstance  of  which  we 
have  heard — though  it  forms  no  part  of 
my  case — that  some  similar  meetings  had 
been  held  at  which  people  assembled  and 
were  addressed  by  one  of  the  present 
representatives  of  the  borough  in  Parlia- 
ment. It  may  be  also  that  those  feelings 
were  increased,  because  one  of  the  magis- 
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tntee  of  the  town,(a)  who  was  meiitioned 
to  yon,  and  for  whom  I  entertam  no  feeling 
but  that  of  respect — they  might  hare  con- 
sidered   those   meetings    in  which    this 
gentleman  took  part  were  as  little  jnsti- 
nable  as  the  meeting  which  thej  were 
attending.    The  more  proper  way  to  pnt 
it  is  that  this  meeting  they  wereattendmg 
of  the  4th  of  Jnly  was  as  justifiable  as  the 
meeting  attended  by  this  gentleman  to 
whom  I  have  alludedf.    Having  that  feel- 
ing if  there  was  anything  wrong  or  illegal 
in  their  conduct,  they  thought  the  magis- 
trates of  Birmingham  who  had  attended 
those  meetings  ought  not  to  have  been  the 
first  to  introduce  foreign  police  from  the 
city  of  London,  and  let  loose  the  body  of 
London  policemen  to  break  their  heads. 
I  do  not  say  they  were  right  in  feeling 
that,  or  that  the   magistrates  were  not 
justified  from  the  state  of  the  town  in  in- 
troducing them.    I  do  not  say  that  the 
magistrates  have  not  been  well  warranted 
in  attending  the  former  meetings.    But 
you  find,  from  whatever  cause,  there  was 
a  strong  feeling  in  the  minds  of  many 
people  not  against  Messrs.  Bowme^  but 
against  the  magistrates  and  against  the 
London  police.    What  do  you  find  them 
doing  F    Is  this  a  mere  vain  imagination 
of  mineP    What  are  the  facts  that  are 
nroved  F    I  tried  hard  to  get  an  admission 
from  the  witnesses,  but  toev  looked  with 
smiles  of  derision  at  me  wnen  I  put  the 
question  time  after  time,   "  Do  you  not 
know  that  there  was  a  feeling  of  excite- 
ment against  the  London  pohce  P'*    And 
at  last,  fortunately  without  my  putting  it, 
the  facts  came  out  that  some  of  the  per- 
sons, parties  to  the  disturbance,  might  have 
used  strong  expressions  against  the  magis- 
trates and  the  police,  and  tnat  some  of  them 
had  proceeded  to  the  Public  Office  calling 
out,  "Come  on  to  the  damned  London 
police  " — ^intimating  that  they  were  going 
to  engage  in  a  conflict  with  that  b^y — 
not  townsmen  of  their  own,  who  would 
have  a  constitutional  right  as  they  thought 
to  interfere   with  them,  but  that  body 
which  came  from  a  distance ;  not  a  body  of 
military,  but  men  marching  in  military 
array  and  wearing  a  uniform  something 
like  a  military  dress,  and  not  wearing 
their  side  arms,  although  I  do  not  think 
they  came  without  side  arms  in  case  they 
had  to  attend  a  second  meeting.  (2>)    They 
thought — whether  right  or  not  I  do  eay 
— they  were  entitled  to  resist  these  men, 
and  to  show  them  that  the  men  of  Bir- 
mingham were  as  good  as  they  were,  and 
that  it  was  unneceseary  to  have  a  foreign 
body  introduced.    I  do  not  stand  here  to 

(a)  Aldennan  Montx.    See  Ann.  R^.  1889, 
Qiioniele  104  and  Reg.  v.  Coilins,  below. 
(i)  See  below,  p.  1168. 
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jutify  it  i  I  do  not  say  it  is  right  in  point 
of  law,  but  that  was  their  object ;  that  was 
their  intention ;  and  it  is  in  vain  to  delude 
yon  into  the  supposition  that  those  who 
proceeded  in  the  first  instance  down  this 
street  to  the  Public  Office  were  actuated 
with  any  other  purpose  than  to  engage  in 
a  conflict  with  tnese  men. 

Does  it  rest  there  P  Does  it  rest  upon 
exnressions  of  hostility  to  the  London 
police  P  No,  gentlemen.  You  are  to 
suppose  that  they  went  out  with  the  com- 
mon purpose  of  pulling  down  the  house 
of  Messrs.  Bourne  or  some  house,  and 
that  they  intended  to  set  ^e  to  houses, 
and  that  they  began  of  course  with  Measn. 
Bottme?    The  body  are  stated  to  have 

rssed  down  by  Messrs.  Bowme't  premises, 
leave  mv  learned  friend  by-and-by  to 
deal,  in   the  way  in  which  my  learned 
friend  endeavours    to   insinuate   a   pre- 
vious intention — I  leave  it  to  my  fnend 
to  deal  with  the  evidence  of  the  witness 
who  says  that  the  people  behind  could 
see  what  was  doing  before.    I  only  notice 
it  to  make  a  passing  observation.    They 
pass  these  premises  and  go  to  the  Publio 
Office.    What  did  the  London  i)olice  do 
there  P     Their  inspector  or  their  leader 
calls  them  in,  and  shuts  the  gates ;  the  gar- 
rison retires  into  the  fortreiss,  and  the  gates 
are  closed.    What  do  the  assailants  doF 
They  commence  a  volley  of  stones  at  the 
windows  of  the  Publio  Office.    They  were 
not  aware  what  might  be  the  instructions 
under  which  those  men  were  acting  within. 
They  thought  probably  it  would  oe  quite 
sufficient  to  draw  out  the  body  in  their 
own  defence.    If  there  had  been  an  indict- 
ment against  these  men  for  commencing 
the  demolition  of  the  Public  Office,  where 
they   were   throwing    these  stones    and 
vowing  vengeance  against  the  police  till 
a    body  of  troops  were  called  out  who 
put  them  to  rout,  and  any  were  taken 
afterwards,  you  would  have  my  learned 
friend  qdoting  lfiZ2er'«  case(a)  to  show  that 
they  had    commenced    demolishing   the 
building,  and  that  such  was  their  hostility 
that  had  they  not  been  interrupted  by  the 
troops  they  would  have  nulled  down  the 
building.    Yes,  the  coal-heavers  had  hos- 
tility and  hatred  to  the  *'  Iiumpers,"  and 
they  went  intending  to  inflict  their  ven- 
geance  upon  them,  and  commenced  an 
attack  upon  the  house,  though  they  were 
prevented  carrying  it  into  effect.     The 
jury,  believing  them  to  have  that   in- 
tention, found    them    guilty  under   the 
judge's  direction.    It  so  happens  no  in- 
termpti6n  took  place,  and  that  they  were 
allowed  to  show  what  they  intended  to  do. 
As  far  as  the  main  body  was  concerned, 
they  showed  they  had  no  such  common 


(a)  King  v.  Batt.    See  above,  p.  1119. 
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intent.  Hftying  broken  the  windows  and 
hftTing  offered  to  those  within  that  species 
of  challenge  which  ought  to  hare  orawn 
them,  they  went  to  the  Ball  Bing,  where 
they  wonld  have  had  no  more  conflict 
snch  as  they  had  on  the  eyening  of  the 
4th;  they  went  away,  showing  they  had 
no  other  intention  than  that  of  assailing 
the  London  police.  Grentlemen,  what 
takes  place  P  They  proceed  np  the  streets 
and  throw  stones  at  the  windows.  Many 
of  them  break  windows,  and  the  g^at 
mass  of  them  pass  on  to  the  Ball  Bing.  But 
some  of  them  remain  in  the  comer  near 
Messrs!  Poiime'«  premises.  Now,  gentle- 
men,  when  the  feelings  of  the  populace 
are  once  excited,  formed  as  the  populace 
is  of  persons  of  various  characters  dis- 
positions and  situations  in  life,  it  is  veiy 
true  it  is  most  dangerous,  and  there  is 
no  knowing  to  what  excesses  some  of 
that  populace  may  go.  Tt  may  be  that 
the  mob  start  for  the  purpose  of  making 
an  attack  upon  the  body  of  the  police, 
who  they  think  have  wantonly  assailed 
them;  and,  being  victorious,  some  of 
them  may  chose  to  extend  their  venseance 
to  others,  or  some  may  be  dishonest 
enough  to  break  into  houses  where  pro- 
perty mav  be  got,  and  the  parties  then 
forming  that  crowd  mav  commit  a  felony 
with  which  the  others  have  no  common 
purpose  whatever.  But,  gentlemen,  was 
there  ever  on  the  part  of  the  crowd, 
generally,  an  intention  manifested  of 
destroying  the  house  bv  fire  P    It  appears 

Ssome  exertions  on  the  part  of  some  of 
d  crowd  the  windows  were  broken  in, 
and  some  of  the  property  taken  out,  and  a 
bonfire  made  in  the  public  street  of  some 
of  the  property  of  some  of  the  houses 
proved  to  have  been  plundered  by  some 
persons  in  the  crowd.  And  now  I  am  going 
further  than  is  necessary  for  the  purposes 
of  my  client.  But  it  is  my  duty  to 
guard  against  any  effect  from  the  evidence 
that  any  man's  ingenuity  may  push  it 
to.  At  the  time  that  the  gooas  were 
brought  out  and  burned  in  the  street 
there  was  no  purpose  of  demolishing  the 
liouse.  If  the  conunon  intent  was  to  set 
fire  to  that  dwelling-house  in  the  first 
instance,  it  is  not  in  the  street  thev  would 
have  made  a  bonfire.  They  would  have 
collected  combustible  matters  in  the  house 
itself,  as  they  afterwards  did,  and  not  in 
thepublic  street. 

This  charge  is  not  against  the  men  con- 
cerned in  that  disturbance  for  burning 
the  property  of  Messrs.  Bourne.  The 
charge  is  not  for  plundering  the  shops  of 
anybody,  but  the  charge  is  of  destroying 
or  beginning  to  destroy  the  building  itself. 
If  the  men  had  had  that  common  intent 
would  they  not,  I  ask  you,  have  shown 
that  intent  by  setting  fire  to  the  house 


itself,  instead  of  removing  the  eoods,  and 
burning  them  to  mark  their  dislike  of  the 
owner  of  the  goods  P  Is  it  to  be  wondered 
at  that,  having  gone  so  far,  a  new  idea 
would  suggest  itself  to  those  disposed  to 
oommit  outra^  P  The  question  is,  where 
did  the  first  intention  begin  of  burning 
the  house  P  Now,  is  there  any  single  ex- 
pression to  show  there  was  the  slightest 
intention  on  the  part  of  those  men,  when 
they  spoke  of  persons  coming  fix>m  the 
North  at  the  moment  when  it  was  said 
they  were  no  match  for  the  military  and 
the  military  had  assisted  in  dispersing 
the  meeting  of  the  4th  of  July,  of  destroy- 
ing the  property,  they  having  all  that 
time  allowea  them  to  bring  these  goods 
out  in  the  street,  although  these  persons 
mi^ht  after  a  space  of  time  have  pushed 
their  purpose  of  outrage  a  little  ftirtherP 
Not  one  word  of  all  that  was  said  or  done 
indicates  such  a  purpose  as  that.  Bvery- 
thing  indicated  an  attack  upon  the  police 
and  not  an  attack  upon  this  or  any  other 
house.  [Counsel  concluded  by  warning 
the  jury  against  the  dexterous  simplicity 
of  the  Attorney  Oenerdl.l 

[DonieZ,  for  the  prisoner  WWeee,  sub- 
mitted that  although  there  was  evidence 
that  the  prisoner  Wilkes  had  made  use  of 
violent  language  at  Holloway  Head,  yet 
there  was  fair  ground  to  infer  that  he  had 
separated  himself  from  the  other  parties 
before  the  attack  on  the  house  of  Messrs. 
Bouime,l 

LimspALE,  J.:  Jerefniah  JTbtoeQ,  the 
case  for  the  prosecution  is  closed.  The 
counsel  for  Hewry  WUkes  and  John  Jonee 
have  addressed  the  jury,  and  yon  are  at 
liberty  now  to  make  your  defence.  Have 
you  anything  to  say? 

HoweU:  Certainly,  my  Lord.  I  work 
hard  for  my  living.  I  am  as  innocent  as 
a  babe  unborn.  I  have  never  been  below 
the  Bull  Bing  for  the  space  of  three 
months,  and  though  I  have  been  lame 
seventeen  years,  I  have  walked  sixteen 
years  out  of  it  on  one  leg.  I  have  never 
been  at  any  meeting  at  aU,  and  never  saw 
any  of  those  London  police  till  I  had  been 
in  custody,  and  never  was  confined  in  a 
gaol  a  minute  in  my  life,  and  am  as  in- 
nocent as  a  babe  unliom  of  this  crime.  I 
am  a  poor  person,  and  have  no  one  to 
defend  me. 

LiTTLSDALE,  J. :  Do  you  wish  to  say  any- 
thing else  P 

HoweU :  No,  my  Lord. 

LrtTLEBALB,  J.:  Fr<M4SM  BoberU,  what 
do  you  say  in  your  defence  P 

Boherts :  1  hope  your  Lordship  will  have 
mercy  on  me.  I  was  not  in  the  Bull  Bing 
at  the  time  that  Sail  says  I  was.  It  is  a 
very  hard  case  for  a  man  to  swear  my  life 
away  in  a  larse  number  of  people  at  nine 
at  night.    I  have  a  family,  my  Lord,  and 
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«  mother' to  sapport.  I  liad  not  any  time 
to. attend  the  Bull  Bing  meetings. 

LnxLEDALE,  J. :  Do  jou  wish  to  Bay  any- 
thing else  P 

BwterU:  No,  my  Lord,  I  cannot  say 
anything  else. 

LiTTL£DALE,  J. :  Thomoe  Aston,  irhat  do 
yon  say  in  your  defence  P 

Asion:  The  things  I  had  I  picked  np 
from  the  footpath,  ontsido  the  snop  door. 

LrriLEBALS,  J.:  Do  yon  say  anything 
else  P— No,  my  Lord. 

LiTiLBDALB,  J. :  Mr.  Miller,  do  von  call 
any  Yritnesses  F — ^No,  my  Lord,  I  have  no 
witnesses. 

Does  Mr.  Daniel  f — He  is  not  here. 

DcLniel :  I  haye  no  witnesses  to  call.  I 
haye  witnesses  here  to  proye  the  same 
facts  as  were  proyed  by  the  witnesses  for 
the  prosecution  of  WUkes,  going  in  the 
same  direction ;  but  it  is  not  necessary  to 
€all  them. 

Ltetledalb,  J. :  Do  you  not  call  any  P — 
No,  my  Lord. 

Lrni.EDALE,  J. :  WilJcee,  you  hear  what 
your  counsel  says;  he  does  not  intend  to 
^aXL  any  witnesses. 

Henry  Wilkes:  Yes,  my  Lord,  I  do. 
{Dmhiel  consulted  with  Wilkes.) 

Daniel :  I  will  not  take  on  myself  the 
responsibility ;  the  prisoner  wishes  it. 

EyiDXNGB  roB  THB  Pbisokeb  Hxnbt 

Wilkes. 

WiUiam  Bodes  sworn. — Examined  by 

Daniel. 

What  are  you  P — I  am  a  slipper  maker 
by  trade. 

On  Monday  night,  the  15th  of  July,  were 
you  at  the  *'  Chapel  *'  public-house  r— Yes. 

Whereabouts  is  itP  —  Almost  opposite 
the  chapel  gates  at  Whittle  Street. 

Was  there  a  sick  club  held  at  that  house 
that  night  P— Yes. 

Are  you  the  steward  P — Yes. 

Does  Wilkes  liye  in  the  yard  at  the  back 
-of  the  public-house  P — ^Yes. 

Had  there  been  a  meeting  of  the  club 
that  night  P— Yes. 

What  time  do  you  close  the  books  P — 
About  nine  o'clock,  a  few  minutes  after, 
about  ten  minutes  after. 

Did  you  see  Wilkes  that  night  P— Yes,  I 
did. 

Were  the  books  closed  P — ^They  were  not. 

How  far  is  it  from  the  Bull  King  P— It 
may  be  half  a  mile. 

In  what  direction  does  it  go  along  High 
Street  or  in  the  opposite  direction  P  — 
Aloxig  the  High  Street  and  then  down 
Hill  House  Lane ;  that  is  the  way  I  should 
go  myself. 

Cross-examined  by  the  AUomey  General. 

Is  he  a  member  of  the  club  that  meets 
there  P— -No,  he  is  not. 


Do  you  know  how  he  came  to  be  there 
that  eyening  P — No,  I  do  not.  I  came 
downstairs  and  went  up  the  yard,  and 
when  I  was  coming  back  again  down  the 
yard  I  met  Wilkes  m  the  entry. 

How  long  did  you  continue  to  see  him  in 
the  entry  P — ^Not  more  than  half  a  minute. 

That  is  all  you  saw  of  him  that  eyen- 
ing P— Yes. 

Be-examined  by  Daniel. 

Does  the  entry  in  which  you  saw  him 
lead  to  his  own  house  P — ^Yes. 

Da/niel:  That  is  the  case,  my  Lord,  for 
the  prisoner  WiUces. 

Bbflt  fob  the  Cbowk. 

[The  AUomey  General  said  that  there 
was  nothinff  unusaal  in  such  a  prosecution 
being  conducted  by  him  as  the  represen- 
tatiye  of  the  Crown.] 

In  the  burnings  at  Bristol,  which  was 
still  more  atrocious  and  the  deyastations 
still  more  frightful  than  those  which  haye 
disgraced  the  town  of  Birmingham,  there 
was  immediately  a  Special  Commission,  (a) 
and  the  Attorney  General  of  the  Crown 
attended  to  conduct  the  prosecutions  that 
came  out  of  those  conflagrations.  Again, 
gentlemen,  yon  may  remember  in  the 
year  1830  there  were  disturbances(&)  of  a 
yery  serious  nature  in  the  county  of 
Surrey,  in  the  county  of  Berks,  in  the 
county  of  Wilts,  and  in  the  county  of 
Hants,  worse,  I  belieye,  than  in  any 
others.  What  was  doneP  Whj,  there 
were  Special  Commissions  issued  by  the 
Crown,  and  His  Majesty's  Attorney  Ge- 
neral for  the  Crown  attended  to  condoot 
those  prosecutions.  Gentlemen,  for  any- 
thing I  know,  upon  those  occasions  the 
prisoners'  counsel  may  haye  ayailed  them- 
selyes  of  the  opportunity  of  condemning 
that  which  was  done.  But  I  belieye  it  was 
approyed  by  the  public,  and  I  haye  no 
doubt,  gentlemen,  that  the  public  will 
approye  of  the  conduct  that  is  now  pur- 
sued in  doing  all  that  is  possible  to  in- 
yestigate  these  lamentable  outrides  and 
bringing  the  offenders  to  justice.  A 
Special  Commission,  on  this  occasion,  is 
unnecessary,  for  it  so  happens  that  m.j 
Lords,  the  Queen's  jud^,  in  the  ordi- 
nary course  of  the  administration  of  jus- 
tice, were  about  to  open  the  Commission 
for  the  county  of  Warwick,  where  Bir- 
mingham is  situated,  just  at  the  time 
when  these  cases  might  be  bronght  to 
trial.  If  it  had  not  been  for  that,  no 
doubt  a  Special  Commission  whould  haye 
issued,  and  in  the  ordinary  state  of  things 
the  Attorney  Greneral  for  uie  Crown  would 

(a)  See  Bex  y.  Pinney  above,  p.  11. 
lb)  See  Ann.  Keg.   1880,    Chronicle,  SOO; 
life  of  Alderson,  49,  171. 
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hftT6  boen  called  upon  to  attend  the  judge 
and  the  jury  in  administering  the  criminal 
justice  of  the  conntry.  I  hope  I  haye  now 
■ufiBioiently  and  satisfactorily  explained  the 
circumstances  which  gave  me  the  honour 
of  appearing  before  you. 

MiUer :  I  am  sure,  my  Lord,  the  Ai' 
iomsy  General  would  not  wish  to  mis- 
represent me.  I  never  complained  of  the 
Attorney  General  being  here  to  conduct 
the  prosecution.  I  complained  of  the 
prisoner  Jonee  being  brought  here  on  a 
charge  of  misdemeanor  that  he  might 
have  traversed,  and  then  being  tried  for  a 
felony. 

Attorney  General :  My  learned  friend 
made  a  very  long  speech,  and  I  never  in- 
terrupted mm.  I  am  going  to  make  a 
short  speech,  and  I  trust  I  may  do  «3o 
without  interruption.  I  appeal  to  you 
whether  it  has  not  been  made  a  very 
serious  ground  of  complaint  that  the  aU 
tomey  General  appears  here  to  conduct 
this  prosecution.  It  was  put  by  Mr. 
MiUer  again  and  again  on  Thursday 
morning,  and  also  during  mv  friend  Mr. 
JDanieiVe  able  and  zealous  address.  Then 
am  I  to  understand  there  is  no  complaint 
upon  this  subject,  or  that  any  complaints 
upon  that  subject  are  withdrawn?  The 
next  ground  of  complaint  is  the  manner 
in  which  the  prosecution  has  been  con- 
ducted. ^  Now,  gentlemen,  if  this  be  a 
case  which  does  come  within  the  Act  of 
Parliament  passed  in  the  7th  and  8th  of 
George  4,  if  this  be  a  case  of  beginning  to 
demolish  and  demolishing  by  a  riotous 
assembly,  I  ask  you  whether  those  who 
advised  this  prosecution  would  have  done 
their  duty  if  they  had  recommended  that 
this  should  be  treated  merely  as  a  mis- 
demeanor. I  do  not  say,  very  far  from 
it,  that  the  prisoners  are  guilty ;  but  there 
has  been  a  very  flagrant  offence  com- 
mitted by  some  one — according  to  the 
statement  of  my  learned  friend  there  have 
been  horrible  atrocities  and  frightful  de- 
vastations— and  can  it  be  said  that  the 
justice  of  the  country  would  have  been 
satisfied  under  these  circumstances  if 
there  had  been  an  indictment  against 
these  prisoners  for  a  common  riot,  snch  as 
might  take  place  at  a  boxing  match,  to 
be  treated  with  levity  rather  than  with 
aeriousness  P  Gentlemen,  this  indictment 
was  found  by  the  grand  jury  of  the  county 
of  Warwick  on  Tuesdajr  last,  before  I  had 
the  honour  of  appearmg  in  this  Court. 
But  I  have  no  difficulty  in  sapng  that 
I  recommended  the  prosecution  in  this 
form,  and  I  take  noon  myself  all  the 
responsibility  that  belongs  to  such  a  pro- 
ceeding. Whether  these  individuals  really 
were  guilty  is  for  you  hereafter  to  deter- 
mine. If  they  did  meet  tumultuously 
and  set  the  law  at  defiance ;  if  they  de- 


molished the  house  of  Messrs.  Bowme  ;  U 
they  placed  Birmingham  in  jeopardy;  if 
they,  m  short,  were  ^piilty  of  a  violation 
of  this  Act  of  Parliament,  I  ask  yoa 
whether,  for  the  sake  of  example,  that 
there  may  be  safety  to  life  and  property, 
this  is  not  a  fit  case  tobebrougnt  before 
a  jury  in  the  shape  in  which  it  is  pre^ 
sented.  It  was  for  the  grand  jury  in  the 
first  instance  to  say  whether  they  would 
find  the  bill.  All  that  I  humbly  do  is  to 
present  it  to  the  consideration  of  the  jury. 
The  grand  jury  found  the  bUl,  expressing 
by  that  finding  that  it  was  fit  the  pn<> 
soners  should  be  put  upon  their  trial  for 
this  offence.  It  is  now  submitted  to 
you,  and  yon  are  to  say  upon  your  oaths 
whether  they  are  guilty  or  not  guilty. 

Gentlemen,  another  great  complaint  is 
made  which  seems  to  me  to  be  levelled  at 
my  Lord  the  judge,  much  more  than  at 
the  humble  individual  who  addresses  you, 
and  that  is  that  this  trial  has  not  been 
postponed  to  a  sufficiently  distant  period 
to  give  the  prisoners  fun  opportunity  of 
defence.  That  was  the  act  of  my  Lord, 
and  not  of  the  Attorney  Generai  who  con- 
ducts the  prosecution.  There  was  an 
application  to  postpone  the  trial,  and  if 
you  were  in  Court  I  would  appeal  to  you 
whether  it  was  resisted  by  me  m  a  manner 
that  could  in  the  remotest  degree  call  for 
any  censure  or  condemnation.  I  at  once 
left  it  without  the  smallest  reluctance  in 
the  hands  of  the  learned  judge,  stating  I 
should  be  perfectly  content  with  any 
determination  he  might  come  to,  and  if 
he,  who  has  no  feeling  on  this  subject* 
and  can  have  none  but  that  justice  may 
be  fairly  administered,  said  that  the  trifl^ 
should  be  pui  off  till  the  next  assises,  I 
should  most  respectfully  bow  to  it.  But 
what  said  tho  learned  judge  P  He,  in  the 
first  instance,  postponed  the  trial  firom 
Thursday  to  Fridav  upon  the  application 
of  Mr.  baniel,  and  then  a  further  indul- 
gence being  asked  on  the  part  of  Mr^ 
MiUer^  the  counsel  for  Jonee,  the  learned 

1'udge  fixed  the  trial  for  this  day.  It  was 
lis  act,  and  if  there  were  any  partv  to  be 
condemned,  it  would  be  the  judge  of 
assize  who  now  presides  here  to  aaminister 
justice,  tempered  with  mercy.  But  there 
IS  no  censure  to  be  dealt  out  to  anyone. 
The  prisoners  were  treated  with  mildness 
and  justice,  according  to  the  common 
mode  of  proceeding.  If  this  offence  had 
been  committed  three  days  ago  they 
might  have  been  brought  to  trial  imme- 
diately, unless  they  had  some  grounds 
before  the  Court  for  the  postponement  of 
the  trial.  No  grounds  were  laid  for  the 
further  postponement.  It  was  not  even 
suggested  or  whispered  that  there  was 
any  witness  who  could  be  subposnaed  to 
prove  their  innocence.    It  was  not  sng* 
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ffooted^  much  less  stated  npon  affidaviff 
uiat  there  was  any  farther  evidence  that 
they  conld  obtain  hj  farther  delay. 
Gentlemen,  I  could  ask  yon  from  the 
course  that  this  trial  has  taken  during 
this  day  which  it  has  occupied,  whether 
there  is  the  slightest  reason  to  believe  if 
it  had  been  postponed  until  the  end  of  the 
year  1840  tnat  any  additional  evidence 
could  have  been  given  by  any  one  of  the 
parioonersP  Gentlemen,  they  would  then 
nave  had  an  impartial  trial  by  a  jury  free 
from  all  prejudice »  free  from  all  bias. 
They  will  have  it  now,  gentlemen,  and  if 
they  are  innocent,  they  are  safe  in  your 
hands.  Gentlemen,  I  cannot  help— I  will 
not  say  that  I  complain  of  it— but  I  cannot 
help  feeling  regret  that  such  topics 
should  be  resorted  to,  and  I  can  hardly 
think  they  would  have  been  resorted  to, 
if  my  learned  friend  had  really  felt  that 
confidence  in  their  case  which  they  have 
proposed  in  addressing  you. 

ifow,  gentlemen,  let  me  first  consider, 
without  resorting  to  the  cases  of  any 
other  prisoners,  whether  the  ofience  has 
been  committed,  which  is  de&ned  by  the 
Act  of  Parliament.  Has  the  corpus  delicti 
been  proved?  Now,  I  must  say  upon 
that  subject  the  case  seems  to  me  to 
admit  of  no  doubt  whatever.  The  ofience 
consists  in  a  number  of  persons  tumul- 
tuonsly  and  riotously  meeting  together  to 

full  down  or  demolish  or  destroy  a  house, 
t  is  said  there  must  be  to  the  number  of 
three  at  least  assembled.  There  were 
here  not  fewer  than  3,000.  Were  they 
tumultuously  and  riotously  assembled  P  I 
think  that  is  not  at  all  denied  on  thepart 
of  the  counsel  for  the  prisoners.  Then, 
did  they  be^n  to  demolish  and  destroy  ? 
Why,  gentlemen,  they  not  only  began, 
but  they  actually  accomplished,  their 
object.  It  has  b>een  decided  in  these 
cases,  as  my  Lord  is  well  aware,  that  if 
you  charge  a  beginning  to  demolish,  it  is 
not  enough  that  stones  are  thrown,  and 
windows  are  broken,  if  the  mob  then 
voluntarily  retire,  having  accomplished 
aU  that  they  meant  to  accomplish,  with- 
out a  superior  force  having  restrained 
them,  and  interrupted  them.  But  here, 
gentlemen,  the  destruction  T^as  actually 
accomplished,  for  not  only  was  the  front 
of  Messrs.  Bourne's  house  broken  in  by  the 
mob— and,  gentlemen,  I  really  am  ahnost 
ashamed  to  take  notice  of  a  remark  of 
Mr.  Daniel,  because  I  introduced  this  case 
to  yon  avoiding  all  harshness  of  expres- 
sion, and  trying  anxiously  to  guard  against 
doing  anything  that  should  prejudice  your 
mincte.  I  am  taunted  by  my  learned  friend 
with  treating  with  too  much  tenderness 
and  respect  that  body  of  which  his  client 
was  a  member,  aye,  and  was  the  leader. 
I  think  the  reproach  did  not  oome  very 


flrracefully  from  the  counsel  of  TFiZftet. 
Well,  then,  gentlemen,  stones  are  thrown 
at  the  windows,  and  the  front  of  the  shop 
is  battered  in.  There  is  something  that 
is  described  as  a  battle  axe  used,  and  there 
are  other  instruments  of  a  very  formid- 
able description.  Not  only  the  windows 
but  the  wmdow  frames  are  completely 
broken  in  and  the  mob  enter;  there  is 
shouting  and  cheering ;  they  then  pillage 
the  shop,  take  out  some  of  the  boxes,  and 
light  a  fire  near  the  monument  in  the 
Bull  Bing.  Then,  what  do  they  next  do, 
gentlemen?  Was  it  a  mere  casual  mis- 
fortune that  the  house  caught  fire  P  No, 
gentlemen,  it  was  done  by  premeditation 
and  design;  they  lighted  a  fire  in  the 
Bull  Bing  near  the  monument.  They 
heaped  bed-ticking  upon  it,  and  then 
carried  the  burning  brands  to  Mr.  Leg^ 
gait's  premises  on  the  opposite  side  of  the 
way  and  to  Messrs.  BourM^s  premises. 
How  did  they  conduct  themselves  when 
they  got  into  Messrs.  Bourne's  premises  F 
They  put  fire  under  the  wooden  countevs. 
They  heaped  wood  upon  the  fire,  and  took 
all  tne  necessary  measures  that  the  house 
might  be  in  conflagration.  That  conse* 
quenoe  was  immediately  produced.  Every 
room  was  on  fire.  The  engines  came  at 
lasb,  and  by  one  or  two  in  the  morning 
the  fire  was  extinguished.  But  then 
nothing  remained  except  the  brick  walls 
of  the  house.  There  can  be  no  doubt* 
gentlemen,  that  this  ofience  was  com- 
mitted, and  that  it  comes  within  the  Aot 
of  Parliament.  It  was  probably  com- 
mitted by  a  great  number,  and  there  is 
consequently  very  great  difficulty  in  such  a 
scene  of  confusion  in  selecting  the  most 
guilty  and  in  tendering  clear  evidence 
affainst  them.  Gentlemen,  you  are  to  say 
whether  there  is  not  satisfactory  evidence 
upon  which  you  may  safely  act  against  each 
and  every  one  of  these  prisoners. 

I  will  shortly  take  them  in  their  turn. 
Now,  gentlemen,  Jeremiah  HoweUt  the 
lame  man,  savs  what  I  think  he  si^s  in 
vain ;  he  professes  his  innocence.  He  has 
not  a  counsel  to  make  an  attack  upon  the 
prosecutors,  and  to  bring  his  case  favour- 
ably before  the  jury  by  casting  odium 
upon  the  prosecution.  Gentlemen,  that 
shall  not  at  all  tempt  me  to  press  the 
charge  against  him,  but  it  is  my  duly  to 

goint  out  to  your  notice  that  he  protests 
is  innocence  just  as  strouj^ly  aa  the 
innocence  of  Jones  and  WWces  is  protested, 
and  he  declares  that  he  was  not  in  the 
Bull  Bing  last  night,  and  had  not  been 
there  for  three  months  before.  Now,  tou 
have  witness  after  witness  proving  him 
there,  and  about  his  identity  no  doubt 
can  be  entertained.  Yon  observe  the 
infirmity  under  which  he  labours.  He 
has  lost  a  limb.    He  walks  npon  a  omtoh. 
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He  18  identified  by  a  nnmber  of  witnesses 
who  knew  him  and  swear  to  him  without 
hesitation,  and  who  have  proved  against 
him  that  he  was  taking  a  very  active 
part,  that  he  led  on  the  mob,  that  he 
flourished  his  clnb  and  his  cmtch;  and 
that  boy  Jones,  whom  I  last  examined, 
and  who  seems  to  be  a  very  intelligent 
lad,  and  upon  whose  testimony  no  doubt 
is  cast,  tells  you  he  actually  saw  HovodL 
hitting  against  the  windows  of  Messrs. 
Bourne* 8,  that  he  saw  him  leading  on 
others  to  do  it,  and  encouraging  not  only 
the  breaking  in  but  the  firing  of  the  honse, 
and  when  the  house  was  on  fire,  Howell 
danced  about  showing  the  satisfaction 
with  which  he  surveyed  the  conflagration. 
Then,  gentlemen,  you  have  Francis  Bo- 
heris  who  likewise  says  in  the  most  posi- 
tive manner  he  was  not  there.  He  pro- 
tests his  innocence  with  etjual  vehemence. 
You  have  not  so  many  witnesses  against 
him,  but  if  I  have  one  witness  whose 
testimony  you  have  no  reason  to  doubt 
that  is  enough,  if  you  feel  you  can  safely 
act  upon  it.  Against  Francis  Boherts  you 
have  WiUiam  Hail,  a  man  above  all  sus- 
picion, without  any  motive  at  all  to  mis- 
represent  or  colour  any  of  the  facts  of  the 
transaction.  He  has  known  Boherts  a 
considerable  time,  has  seen  him  frequently 
in  the  Bull  Bing,  and  upon  this  occasion, 
in  the  most  positive  terms,  he  swears  he 
saw  him  there  throwing  stones  in  the 
manner  described.  Then,  gentlemen,  you 
have  the  unfortunate  boy,  Thomas  Aston, 
for  whose  fate  in  standing  there  it  is 
impossible  not  to  feel  great  commisera- 
tion. But  what  does  the  witness  tell  you 
as  to  him  P  Upon  his  person  were  found 
parts  of  the  plunder,  spoons,  and  trinkets, 
and  jewelry.  What  does  he  pay  P  I  am 
sorry  that  so  young  a  lad  should  be  in 
that  situation,  and  be  driven  to  state  what 
is  palpably  untrae.  He  says  he  picked 
up  the  things  on  the  Bull  Bing.  What 
was  the  fact  P  He  was  seen  coming  out 
of  Mrs.  Martvn*s  shop.  He  was  seized 
instantly  and  those  things  were  found 
upon  him  in  his  pocket,  which  he  must 
have  pilfered  with  his  own  hands.  I  am 
afraid  that  there  is  evidence  which  shows 
that  he  was  implicated  in  the  common 
desi^,  that  he  participated  in  these  pro- 
ceedings, and  that  he  must  be  considered 
as  having  assisted  in  breaking  and  de- 
stroying the  house.  We  come  next, 
gentlemen,  to  John  Jones^  who  was  so 
ably  defended  by  Mr.  MiUer.  Now,  I 
think  Mr.  MiUer  has  not  the  courage  to 
deny  that  Boss  who  si)okc  as  witness 
against  Jones  is  a  witness  to  be  believed, 
and  is  a  witness  who  could  not  be  de- 
ceived. Bose  knew  Jones  well;  he  had 
known  him  for  several  years,  and  was 
perfectly  well,  acquainted  with  his  person 
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and  appearance.  It  was  impossible, 
therefore,  as  I  humbly  conceive,  but  it  is 
for  you  to  determine,  to  doubt  that  what 
Bose  says  respecting  Jones  is  strictly  and 
legally  true.  Then,  if  it  be  true,  I  am 
afraid  there  can  be  little  doubt  of  the 

fiilt  of  Jones.  What  says  Mr.  Miller  ^ 
think  it  was  the  great  drift  of  his  cross- 
examination  and  of  his  observations  to 
you  that  there  was  violent  excitement 
against  the  London  police,  that  there  was 
a  strong  opinion  that  they  had  been  im- 
properly employed  upon  the  occasion  of 
the  4th  of  July,  and  that  a  lawful  as- 
sembly had  been  improperly  interfered 
with  and  dispersed. 

If  that  question  had  been  submitted  to* 
you,  I  think  you  could  not  have  doubted 
in  the  slightest  degree,  any  more  than 
others  sitting  where  yon  are,  that  the 
assembly  on  the  4th  of  July  was  an  un- 
lawful assembly,  and  that  the  majdstrates- 
did  no  more  than  they  were  justified 
in  doing,  aye,  than  they  were  bound  to 
do,  in  the  discharge  of  their  duty  inr 
having  it  suppressed.  Grentlemen,  I  am 
not  called  upon  to  defend  all  the  meetings 
that  have  taKen  place  in  Birmingham  or 
near  Birmingham ;  I  feel  no  interest  iir 
doing  so  ;  and  it  is  utterly  indifferent  to 
me  what  opinion  any  of  you  may  form  of 
the  meetings  referred  to.  I  never  heard 
that  any  of  those  meeting-houses  were 
broken  into  and  pillaged,  or  that  there- 
was  danger  of  Birmingham  being  burnt 
to  the  ground.  But  whatever  might 
have  been  [the  nature  of  those  meetings, 
if  they  were  illegal,  they  could  not 
legalise    meetings    which    were    subse- 

?uently  held ;  and  that  is  a  topic  which- 
think  can  have  no  influence  upon  the- 
minds  of  any  one  of  the  gentlemen  I 
have  now  the  honour  to  address,  what- 
ever may  be  his  political  principles  or 
opinions,  when  you  are  considering  the 
evidence  against  Jones,  I  am  sure  I  hare- 
a  high  idea  of  my  learned  friend's  dis- 
cretion as  well  as  his  talent ;  but  I  should 
have  doubted  myself,  if  I  had  been  de- 
fending Jones,  whether  I  should  have 
pointed  out  this  exasperation,  this  excite- 
ment, this  great  desire  on  the  part  of 
these  persons  to  be  revenged,  and  ta 
violate  the  law.  However,  my  learned 
friend  is  a  better  judge  of  what  suits  the- 
interests  of  his  clients.  But  if  there  was 
this  excitement,  if  the)*e  was  this  exas- 
peration, if  there  was  a  desire  for  ven- 
geance, is  it  the  less  likely  that  outrages* 
should  be  committed  P  Now,  my  learned 
friend  says  that  he  cannot  at  all  justify 
Jones  in  what  he  first  did,  because  he  is 
going  to  the  Public  Office  with  a  banner 
which  he  constructed  for  the  purpose. 
He  puts  a  handkerchief  upon  a  stick  and 
holds  it  over  his  head,  ana  calls  to  those 
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who  follow  him,  "  Come  on,  come  on !  " 
That  my  learned  friend  does  not  justify, 
but  merely  says  there  was  great  excitement 
and  exasperation,  and  that  when  people 
once  beg^  to  violate  the  law  it  is  very 
difficalt  to  tell  where  the  outrages  may 
terminate.  Well,  then,  my  learnt  friend 
seems  to  admit  that,  when  Jones  was 
heading  the  mob  when  they  were  going 
from  tl>e  Bull  Ring  up  Moor  Street,  it 
really  was  with  an  intention  of  making 
an  attack  upon  the  police  at  the  Public 
Office.  Gentlemen,  the  man  who  clearly 
headed  the  mob  with  such  a  purpose 
could  not  very  clearly  or  accurately 
determine  the  lengths  to  which  he  was  to 
go.  This  was  going  a  great  way.  There 
were  several  thousand  persons  in  the 
Bull  Ring  in  a  state  of  great  exasperation. 
Jones  leads  them  on,  and  says, "  Come  on, 
come  on !  *'  and  upon  that  they  follow  him. 
They  brave  the  police ;  they  ask  them  to 
come  out ;  they  throw  stones,  and  thev 
smash  the  windows  of  the  buildings  witn 
perfect  impunity.  Well,  what  does  Jones 
then  do  P  As  he  could  not  have  a  fight 
with  the  police  as  he  wanted,  as  the  pouce 
remained  in  their  garrison,  and  would 
not  sally  forth  for  the  pitched  battle  that 
was  offered  them,  but  remained  in  their 
quarters,  what  does  Jones  do  P  Does  he 
Quietly  go  home  and  advise  the  mob  to 
aisperse,  and  say,  This  London  police  will 
not  fight ;  as  we  cannot  have  our  revenge 
to-day  we  must  watch  another  oppor- 
tunity P  No,  he  makes  no  effort  to  inouce 
them  to  disperse,  but  he  remains  heading 
the  mob  to  the  Bull  Bing  with  a  handker- 
chief at  the  end  of  a  stick,  conducting 
them  to  the  house  of  Messrs.  Bourne,  and 
in  a  very  short  time  after  he  had  so 
returned  this  devastation  began,  which 
Mr.  Dcmiel  says  would  disgrace  a  semi- 
barbarous  age.  Then  began  the  breaking 
of  the  windows,  the  beating  in  the  frames 
of  the  windows,  the  entrance  of  the  mob 
into  the  house  of  Messrs.  Bourne,  and 
similar  assaults  made  upon  other  houses 
in  the  neighbourhood,  followed  by  a  fire 
in  the  building  and  by  the  conflagration 
of  the  house  of  Messrs.  Bourne.  But 
what  says  Mr.  Miller f  "You  have  no 
evidence  that  Jones  was  by  at  the  time." 
No,  gentlemen,  you  have  no  direct  evi- 
dence upon  the  subject,  you  only  have 
evidence  of  him  heading  the  mob  when 
cominff  from,  the  FubHc  Office  into  the 
Bull  Bing  when  the  devastation  was 
about  to  oeg^n.  Is  it  reasonable  to  ex- 
pect that  we  should  bring  witnesses  to 
show  by  direct  and  positive  evidence  that 
the  parW  was  actually  present  at  the 
moment  P  Nay,  more,  my  learned  ftiend 
mi^ht  have  said  you  have  shown  Jonee  to 
be  in  the  Bull  Bing,  but  you  do  not  show 
he  threw  ftny  etones  ;  you  do  not  show  he 


brought  the  ticking  from  Mr.  Legfotfs  ; 
you  do  not  show  he  lighted  the  fire  in  the 
Ball  Bing,  or  carried  the  burning  brands 
into  Messrs.  Bourne's.  All  that  would 
have  been  matter  of  inference ;  and  you 
are  to  say  whether  it  is  not  a  matter  of 
fair  inference,  when  we  show  him  heading 
the  mob,  that  it  was  by  his  incitement  and 
by  his  encouragement.  Where  was  he  P 
It  is  very  difficult  fbr  us  to  show  where 
he  was.  But  there  could  be  no  difficulty 
in  Jones  in  the  midst  of  friends  and  ac- 
quaintances showing  where  he  was.  If  he 
went  home  to  his  house  or  his  lodj^ngs 
he  might  prove  it.  If  he  were  witn  anv 
friend  he  might  prove  it.  He  could  tell 
us  where  he  was  between  half-past  eight 
and  half-past  nine.  Gentlemen,  he  calls 
no  witnesses  at  all  upon  the  subject.  He 
does  not  even  leave  it  to  the  discretion  of 
of  Mr.  MiUer  whether  he  will  call  any 
witnesses  or  not.  He  has  no  witness  to 
call.  It  is  not  suggested  that  he  has  any 
who  could  give  an  account  of  him  during 
that  interval. 

Gentlemen,  with  regard  to  the  nature 
of  the  charge  being  changed,  it  makes  no- 
difference.  The  alibi  would  be  just  aSx 
material  with  regard  to  riot  as  to  felony, 
and  if  there  had  been  the  smallest  ground., 
for  supposing  that  any  witness  could 
have  been  called  who  could  have  proved 
that  Jones  was  absent  from  the  Bull  Bin^,. 
there  would  have  been  no  difficulty  in 
obtaining  the  attendance  of  that  witness, 
and  no  difficulty  in  having  the  trial  post- 
boned  till  that  witness  could  attend. 
These  are  the  circumstances  upon  which 
you  are  to  jud^  of  the  guilt  or  innocence 
of  Jones,  It  IS  entirely  in  your  hands, . 
You  are  not  to  act  upon  conjecture  or 
suspicion.  You  are  to  act  upon  reason** 
able  conviction,  and  where  there  is . 
reasonable  doubt  the  prisoner  is  to  have- 
the  benefit  of  it.  But  if  you  have  the 
prisoner  brought  to  the  scene  of  action 
leading  the  mob,  and  a  few  minutes 
before  being  actually  engaged  in  a  similar 
outrage,  it  is  for  you  to  say  whether  you 
can  entertain  any  reasonable  doubt  that 
he  did  concur  by  his  presence  and  by  the 
encouragement  he  gave  in  the  demolition 
of  the  house  of  Messrs.  Bowme. 

Now,  gentlemen,  I  come  to  Sewry 
Wilkes.  It  will  be  for  you  to  say  whether 
there  is  not  evidence  to  prove  the  guilt 
of  WUkes  upon  which  you  may  safely  act, 
and  which  you  cannot  safely  overlook^ 
G^tlemen,  there  have  been  appeals  to 
your  consciences  which  I  do  not  complain 
of.  But,  gentlemen,  your  consciences 
will  dictate  to  jou.  that  you  are  to  give  a 
verdict  accordmg  to  the  evidence^  and  if 
that  evidence  leads  you  fairly  to  the  con- 

I  elusion  that  the  prisoners  were  gniltj. 
your  reflectionB  will  be  most  satinaotory 
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by  finding   a  yerdict    according  to  jonr 
coBBoientioas  belief. 

Now,  ffentlemen,  with  regard  to  WUhes, 
I  will  take  the  circnmBtances  a^inBt  him 
in  their  nataral  and  chronological  order. 
My  learned  friend  shall  have  no  reason  at 
all  to  complain  that  I  reyeiBe  or  invert  the 
eTidence  npon  which  yon  are  to  determine 
his  guilt  or  innocence.  He  made  rather 
a  strange  complaint  amongst  others 
against  me,  that  I  began  by  proring  that 
the  house  of  Messrs.  Bowme  had  been 
burnt  down.  Gentlemen,  by  the  rules  of 
law  I  was  bound  to  do  so.  It  is  the  in- 
rariable  course,  and  no  other  can  be  per- 
sued.  You  are  first  to  proye  the  riot  and 
tumultuous  meeting,  and  the  beginning  to 
pull  down,  or  the  destruction  of  the  house 
mentioned  in  the  indictment.  In  coming 
to  consider  the  eyidence  against  Wilkes  1 
will  begin  by  presenting  nim  to  you  at 
Holloway  Head.  He  i&  there  haranguing 
about  2,000  persons.  What  does  he  state 
to  them  P  My  learned  friend  is  mistaken 
in  supposing'  there  is  any  indictment 
against  WUI^  for  sedition.  There  is  no 
such  indictment.  There  is  no  indictment 
against  him  for  the  language  he  there 
employed  as  being  seditious  language. 
But  I  give  it  in  evidence  for  your  con- 
sideration, and  j^on  are  to  determine  to 
what  weight  it  is  entitled:  I  give  it  in 
evidence  that  you  may  say  whether  it  does 
not  ediow  a  common  purpose  between  him 
and  the  mob,  for  I  will  not  again  fall  into 
any  mistake,  and  subject  myself  to  the 
censure  of  Mr.  Danidhj at  all  hesitating 
to  make  use  of  that  word.  It  will  be  for 
you  to  determine  whether  the  language 
that  he  then  employed,  and  the  language 
that  was  employed  by  the  mob  in  his 
hearing,  does  not  show  that  there  was  a 
concerted  purpose  between  them  to  do 
mischief  and  to  commit  a  violation  of  the 
law,  not  at  some  future  period,  but  on 
that  occasion  and  before  the  sun  could  go 
down.  I  will  just  remind  you  of  the 
purport  of  the  language.  He  said  ''Too 
much  time  had  been  lost  in  speaking,  and 
that  the  time  was  now  come  to  act  de- 
cisively." Thus  he  made  some  reference, 
to  the  great  satisfaction  of  Mr.  MiUer,  to 
the  fracas  which  had  taken  place  between 
the  meeting  and  the  pohce  upon  the 
Thursday  preceding.  He  said  it  was  well 
for  them  that  the  mob  was  not  armed. 
But,  gentlemen,  though  they  were  not 
armed  on  the  Thursday  before,  upon  this 
Monday  they  were  armed;  that  part  of 
the  mob  whom  Wilkes  was  then  address- 
ing was  armed.  They  had  bludgeons; 
they  had  palisades;  they  had  various 
weapons  of  offence.  But  he  says  it  was 
weluor  the  police  that  the  mob  were  not 
armed. 
XkMiel :  There  is  no  evidence  of  that. 


AUontey  General :  That  they  had  Bticks  f 
He  says  they  must  prepare  themaelveB, 
and  if  the  railroad  was  broken  up  ami  the 
streets  barricaded,  so  that  the  oavalij 
could  not  act,  th^  need  not  fear.  l*his 
shows  a  veiy  different  purpose.  They 
were  to  barricade  the  streets  of  Birming* 
ham,  and  break  up  a  railway — a  very 
alarming  plan  of  campaign  which  was  laid 
down  by  Wilkes^  to  break  up  the  railway 
and  barricade  the  streets  of  Birmingham, 
upon  which  they  would  have  nothing  to 
fear  from  the  soldiers.  Then  he  likewise 
told  them  there  were  200,000  men  that 
was  armed  in  the  North  who  were  ready 
to  join  them  in  Birmingham  at  a  moment^ 
notice. 

Well,  now,  what  is  said  by  the  mob 
upon  this  speech  of  Wilkes  f  The  mob 
said,  •*  We  are  ready  now."  "  We  will  go 
now."  They  are  not  to  wait  for  the 
200,000  men  from  the  North,  who  are 
ready  to  join  them  at  a  moment's  notice. 
"We  are  ready  now."  "We  will  go 
now."  What  is'  done  upon  that  P  Why, 
gentlemen,  they  proceed  in  a  short  time 
&P'  Exeter  Bow  into  SmoUbrooke  Street, 
Edgbaston  Street,  and  to  Digbeth.  But 
what  takes  place'in  the  meanwhile  to  show 
that  Wilkes  is  the  leader  of  this  mobf 
Bates  met  them  in  Smallbrooke  Street. 
Wilkes  is  heading  them.  He  gets  up  into 
an  elevated  situation  where  Bates  was, 
and  he  gives  the  word  of  command, 
"Halt."  But,  says  my  learned  friend 
Mr.  Banid,  they  did  not  inmiediately 
halt,  but  the  word  was  repeated.  I  thought 
my  learned  fHend  must  have  been  aware 
that  when  the  word  "halt"  is  given,  it 
is  repeated  by  those  who  are  to  obey  it, 
so  tlubt  all  those  who  are  belonging  to 
the  same  squadron  or  division  may  be 
sure  that  the  word  reaches  them,  and 
that  they  may  obey  the  orders  they  have 
received.  It  was  done  in  a  sort  of  military 
manner.  "  Halt "  and  "  halt "  is  repeated 
bv  several  persons  in  the  mob,  and  halt 
they  do  ;  and  a  part  of  the  mob  going  in 
another  direction  are  retained ;  and  Uien 
it  would  appear  they  are  inarched  together 
by  Edgbaston  Street  into  DigbeUi,  and 
so  to  the  Warwick  Boad,  armed  in  the 
manner  described. 

IWiUces  is  proved  to  have  been  seen 
pointing  to  the  Jiouses  of  Mr.  Dakin  and 
Mr.  Savage,  the  mob  following  at' his 
heels.] 

Now,  gentlemen,  it  will  be  for  you  to 
say,  coupling  that  speech  at  Holloway 
Head  with  leading  the  mob  down  Small* 
brooke  Street,  giving  the  word  of  com- 
mand, his  bringing  them  baok  up  Digbeth, 
and  conducting  them  opposite  the  premises 
of  Messrs.  Bourne^  whether  he  was  not  a 
participator  in  the  unlawftil  transactions 
that  followed.    lEades,  the  witaess  called 
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OB  belialf  of  WiVeeif  merely  spoke  to 
seeing  him  at  a  pablio-honse  about  half 
a  mile  from  the  Bull  Bing.]  These,  gentle* 
men,  are  the  circmastances  of  the  ease. 
Gentlemen,  can  ypu  safely  and  reason- 
ably come  to  a  conclnsion  that  he  did  not 
participate  in  those  outrages  when  you 
find  him  marching  up  to  the  Bull  Bing 
into  the  High  Street  at  the  head  of  this 
mob,  when  you  find  him  pointing  to 
those  houses  afterwards  assailed,  and  when 
no  account  is  given  by  him  of  where  he 
was  at  a  subsequent  period  of  that  even- 
ing P  Grentlemen,  we  are  unable  to  trace 
him  beyond  the  time  specified;  but  he 
knows  where  he  was.  He  knows  in  what 
company  he  was  at  that  time  of  the  day. 
Gentlemen,  if  he  really  had  disapproved 
of  those  proceedings,  and  did  not  intend 
to  participate  in  them,  he  would  have  been 
able  to  disprove  by  satisfactory  evidence 
the  charge  against  him.  I  allow  that 
everv  man  is  presumed  to  be  innocent 
until  a  primd  facie  case  is  laid  before  a 
jury  to  prove  he  is  guilty.  If  that  is  made, 
then  the  burden  is  cast  upon  him,  and 
unless  he  is  able  to  show  he  is  innocent 
he  does  not  repel  the  presumption  of  guilt 
raised  against  him.  It  seems  to  me  it 
will  be  for  you  to  consider  whether,  having 
connected  him  with  the  mob,  proved  him 
making  this  speech,  and  conducting  them 
to  the  scene  where  this  devastation  was 
committed,  it  does  not  lie  upon  him  to 
prove  that  he  did  not  participate  in  it, 
and  that  he  went  to  a  Ipart  of  the  town 
where  he  could  give  no  encouragement  to 
this  violation  of  the  law.  It  is  not  pre- 
tended that  he  ever  used  anv  dissuasions, 
or  that  he  at  all  attempted  to  disperse 
the  mob  or  to  quiet  the  excitement  that 
then  existed,  although,  from  having  .the 
command,  it  is  clear  he  is  a  person  of 
considerable  influence  among  them.  That 
alone  would  Iw  no  means  make  out  a 
sufiBcient  case  U)r  vou  to  find  him  guilty ; 
but  when  you  find  him  giving  this  advice, 
being  a  leader  and  a  commander  of  the 
mob,  and  bringing  them  up  to  the  scene 
of  action,  it  is  for  you  to  say  whether  you 
can  reasonably  entertain  any  doubt  upon 
hiflTguilt. 

These,  gentlemen,  are  the  circumstances 
upon  which  you  are  to  determine.  It  is 
or  the  last  importance,  gentlemen,  that 
innocence  should  be  preserved:  it  is  of 
the  last  importance.  It  is  much  better 
that  a  guilty  man  should  escape  than  that 
an  innocent  man  should  be  convicted. 
But,  gentlemen,  it  is  of  the  last  importance 
also  that  in  a  case  of  this  sort  and  in  times 
like  these,  if  a  case  is  made  out  by  rea- 
sonable and  satisfactory  evidence,  a  rer- 
dict  of  guilty  should  be  pronounced.  It 
certainly  would  be  attended  with  most 
lamentable  and  deplorable  results  if  it 


should  go  forth  that  such  outrages  may 
be  committed  with  impunity,  and  that 
even  where  guilt  is  shown  by  reasoiiable 
evidence  before  a  jury  a  conviction  can- 
not be  obtained.  Gentlemen,  the  case  is 
certainly  one  of  the  greatest  importance 
both  to  the  prisoners  and  to  the  public. 
I  have  faithmlly  and,  I  hope,  temperately 
and  ^calmly  discharged  the  painful  duty 
cast  upon  me,  and  have  no  doubt  you  wiU 
now  perform  your  duty,  not  only  impar* 
tially  but  finnly,  to  the  satisfaction  of  the 
country. 

Summing  up. 
August  5, 1839. 

LiTTLSDALB,  J.  (in  Summing  up):  This 
indictment  is  founded  on  the  8th  section 
of  the  statute  7  &  8  Geo.  4,.  o.  30,  by  which 
it  is  enacted  that— 

"  if  any  persons  riotously  and  tamaltaoasly 
assembled  together  to  the  disturbance  of  the 
pablio  peace,  shall  nnlawfiillj  and  with  force 
demolish,  poll  down,  or  destroy,  or  begin  to  de- 
molish, poll  down,  or  destroy,  any  choroh  or 
ohapel,  &o.,  or  any  house,  stable,  &c.,  every  such 
offender  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  suffer  death  as  a  felon." 

Now  it  is  proper  here  to  remark,  that 
that  |)art  of  the  Act,  that  every  person 
committing  this  ofience  shall  sufler  death 
as  a  felon,  remains  in  force. (a)  Some  dis- 
cussion has  occurred  as  to  the  law  in  cases 
where  persons  assemble  for  a  purpose, 
and  afterwards,  in  the  execution  of  that 
purpose,  a  felony  is  committed;  and 
whether  all  the  persons  who  were  en- 
gaged in  the  original  purpose  are  guilty 
of  that  felony,  even  though  they  are  not 
proved  to  have  been  present  at  the  time 
when  the  felony  was  committed.  There 
is  a  good  deal  applicable  to  this  subject  in 
our  text-books,  which  I  will  state  to  you. 
Mr.  Serjeant  Hawhins,  in  his  Pleas  of  the 
Crown,  (6)  says : — 

"  It  seems  to  have  been  anciently  the  more 
prevailing  opinion  that  those  only  wore  to  be 
adjudged  principals  in  felony  who  actually  did 
the  fact ;  as  in  murder,  those  only  who  gave  the 
mortal  blow ;  in  rape,  those  only  who  actually 
ravished  the  party,  &e. ;  and  that  those  in  the 
company  who  were  only  present,  and  abetted 
and  encouraged  the  doing  it,  were  to  be  esteemed 
accessories ;  or  at  most  principals  in  the  second 
degree  only.    But  I  take  it  to  be  settled  at  this 


(a)  This  refers  to  the  7  WiU.  4.  &  1  Vict, 
e.  89.,  altering  the  punishment  for  setting  fire 
to  houses,  &c.,  and  other  statutes  of  the  same 
session  abolishing  capital  punishment.  See 
Stephen's  Hist.  Grim.  Law,  1,  472-475.  The 
7  &  8  Geo.  4.  c.  80.  was  afterwards  repealed 
by  tiie  94  &  S5  Vict.  c.  95.,  and  the  offence 
of  riotously  demolishing  houses,  &c.  is  now 
pnnisbabla  under  the  24  ft  25  Viet  c.  97.  s.  11. 

(6)  8  Hawk.  P.C. «.  29,  u.  7, 8,  and  9. 
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daj  thAt  all  those  who  assemble  themselves  to- 
gether with  a  felonious  intent,  the  execation 
whereof  causes  either  the  felony  intended  or  any 
other  to  be  committed,  or  with  an  intent  to 
commit  a  trespass,  the  execution  whereof  causes 
a  felony  to  be  committed,  and  continuing  to- 
gether abetting  one  another  till  they  have 
actually  put  their  design  in  execution ;  and  also 
all  those  who  are  present  when  a  felony  is  com- 
mitted, and  abet  the  doing  of  it ;  as  by  holding 
the  party  while  another  strikes  him,  or  by  de- 
livering a  weapon  to  him  that  strikes,  or  by 
moving  him  to  strike,  are  principals  in  the 
highest  degree,  in  respect  of  such  abetment,  aa 
much  as  the  person  who  does  the  fact,  which  in 
judgment  of  law  is  as  much  the  act  of  them  all 
aa  u  they  had  aU  actually  done  it ;  and  if  there 
were  malice  in  the  abettor,  and  none  in  the 
person  who  struck  the  party,  it  will  be  murder 
aa  to  the  abettor,  and  manslaughter  only  as  to  the 
other. 

"  It  doth  not  seem  necessary  to  the  making  an 
abettor  a  principal  that  the  person  on  whom 
the  felony  is  committed  should  be  under  any 
terror  from  the  abetment,  and  by  reason  there- 
of disconraged  from  making  that  defence  which 
otherwise  he  might  have  made.  But  it  seems 
to  be  sufficient  for  this  purpose,  that  the  per- 
son who  does  the  fact  is  encouraged  and 
emboldened  in  it  fh>m  the  hopes  of  present 
and  immediate  assistance  from  the  abettor, 
whether  he  be  within  view  of  the  fact,  or  not. 
And  upon  this  ground  it  hath  been  adjudged 
that  where  persons  combined  together  to  stand 
by  one  another  in  the  breach  of  the  peace,  with 
a  general  resolution  to  resist  all  opposers,  and 
in  the  execution  of  their  design  a  murder  is 
committed,  all  of  the  company  are  equally  prin- 
cipals, though  at  the  time  of  the  fact  some  of 
them  were  at  such  a  distance  as  to  be  out  of 
Tiew.  Also  upon  the  same  reason  it  hath  been 
adjudged  that,  where  a  company  of  rogues 
assault  a  man  in  the  highway,  who  escapes  from 
them,  and  then  one  of  them  rides  firom  the  rest, 
in  the  same  highway,  and  robs  another  out  of 
the  view  of  his  companions,  and  then  returns  to 
them,  they  are  all  of  them  equally  principals. 
And  the  like  hath  been  adjudged  in  relation  to 
all  those  who  accompany  one  another  with  an 
intent  to  commit  a  burglary,  in  the  execution 
whereof  some  stand  to  watch  only  in  the  adja- 
cent places,  and  the  rest  actually  break  and  enter 
the  house. 

"But  where  divers  persons  accompany  one 
another  in  the  doing  of  a  lawful  act,  and  one  of 
them  happens  to  kill  a  man,  he  that  gives  the 
wound  is  only  guilty  of  the  homicide,  and  'the 
rest  of  the  company  shall  neither  be  esteemed 
principals  nor  accessories.  Also  if  the  act  in- 
tended, though  unlawful,  were  a  bare  trespass, 
and  one  of  the  company  be  guilty  of  larceny, 
it  is  a  felony  in  such  offender  only,  because  it 
is  a  crime  of  a  nature  entirely  different  iVom 
that  intended,  and  not  caused  by  the  execution 
of  it." 

Besides  these  passages,  thei^  are  others 
in  Sir  W.  BusselVs  work(a)  in  Which  the 

(a)  Russell  on  Crimes,  1, 156,  5th  edn.  hj 
Prentice,  Lond.  1887. 


anthoritieB  ure  collected,  and  it  ii  tli«re 
laid  down : — 

*'  In  order  to  render  a  person  a  principal  in 
the  second  degree,  or  an  aider  and  abettor,  he 
must  be  pretent  aiding  and  abetting  at  the  &ct, 
or  ready  to  afford  assistance  if  neeessary ;  but 
the  presence  need  not  be  a  strict  actoal  im- 
mediate presence,  such  a  presence  aa  would 
make  him  an  eye  or  ear  witness  of  what 
passes,  but  may  be  a  constructive  presence. 
So  that,  if  several  persona  set  out  together,  or 
in  small  parties,  upon  one  common  design,  be  it 
murder  or  other  felony,  or  for  any  other  purpose 
unlawful  in  itself,  and  each  takes  the  part  as- 
signed him ;  some  to  comnut  the  fact,  others  to 
waleh  at  proper  distances  and  stations  to  prevent 
a  surprise,  or  to  favour,  if  need  be,  the  escape  of 
those  who  are  more  immediately  en^ged ;  they 
are  all,  provided  the  fact  be  committed,  in  the 
eye  of  we  law,  present  at  it ;  for  it  was  made  a 
common  cause  with  them,  each  man  operated  in 
his  station  at  one  and  the  same  instant  towards 
the  same  common  end,  and  the  part  each  man 
took  tended  to  ^ve  countenance,  encourage* 
ment,  and  protection  to  the  whole  gang,  and  to 
ensure  the  success  of  their  common  enter- 
prise." 

It  appears  flrom  these  passages  that 
there  are  cases  in  our  law  where  persons , 
setting  ont  engaged  in  a  particnlar  object, 
and  in  the  promotion  of  that  object  a 
felony  was  committed,  thongh  not  origi- 
nallj  intended,  and  where  death  1^ 
ensned,  they  have  been  all  fonnd  guilty  of 
mnrder  or  manslaughter.(a)  If,  in  the 
pnrsnit  of  a  common  object,  a  felony  is 
committed,  the  question  arises  on  these 
distinctions  which  I  have  stated,  whether 
all  the  parties  are  guilty  of  felony,  sup- 
posing tne^  are  proved  to  be  present  and 
engaged  with  the  others  in  the  common 
design,  though  they  were  not  present 
when  the  felony  was  committed,  provided 
it  was  committed  by  some  of  those  who 
were  the  parties  en^^aged  in  the  original 
design.  A  distinction  has  been  made 
where  the  ori^nal  purpose  was  entirely 
lawful ;  where  it  was  to  do  an  act  not  in- 
dictable ;  where  it  was  to  commit  a  mis- 
demeanor ;  and  where,  among  other  things, 
it  was  to  do  a  felonious  act ;  and  where 
expressions  were  used  which  showed  a 
general  intent  to  do  mischief  and  resist 
all  opposers.  I  will  now  consider  whether 
anjy  of  these  positions  are  applicable  to 
this  case,  and  I  think  it  will  appear  that 
they  are  not,  and  that  they  have  no  appli* 
cation  to  the  present  case.  I  will,  how- 
ever, point  out  to  you  some  cases  in  which 
questions  would  arise  on  the  law  as  laid 


(a)  **  See  also  the  eases  of  Bex  v.  Edmeade, 

8  C.  lb  P.  890 ;  Rex  v.  Hawkins,  id.  899  :  Beg. 
V.  Whithome,  id.  894 ;  and  Beg.  v.  Sheppard, 

9  C.  lb  P.  ISl ;  and  the  authorities  there  referred 
to."-<Note  by  reporters  in  9  G.  &  P.  480.) 
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down  by  the  text  writers.  Sappose  a 
dosen  or  twenty  persona  to  determine  at  a 
meeting  that  they  would  go  and  kill  game ; 
the  game  maybe  killed  upon  their  own 
land,  or  by  leare  of  the  owner  of  the  land, 
and  they  may  be  licensed.  All  that  is 
lawftil,  and  there  wonld  be  no  trespass. 
Bat  if,  instead  of  that,  they  met  for  the 
pnrpose  of  going  on  other  people's  land 
without  their  leave,  that  would  be  a  tres- 
pass. Or  if  they  went  into  a  free  warren, 
the  act  of  killing  game  there  would  be 
a  trespass.  Suppose,  instead  of  that,  they 
agreed  to  go  out  armed  at)  night  to  the 
number  of  three  or  four,  and  were  to 
take  game,  that  would  be  a  misde- 
meanor by  Act  of  Parliament.  I  will  put 
a  fourth  case.  Suppose  the  intention  ex- 
pressed by  them  to  be  to  go  and  steal 
poultry,  and  not  being  provided  with 
a  sufBoient  number  of  guns,  they  go 
and  steal  guns  to  [be  better  armed.  In 
the  first  case  their  intention  was  lawful, 
in  the  second  to  commit  a  trespass,  in  the 
third  a  misdemeanor,  and  in  tibe  fourth  a 
felony.  And  if  in  any  one  of  these  cases 
a  conflict  happened  and  death  ensued,  (a) 


(a)  *«  Now  I  will  suppose  that  in  any  one  of 
those  cases  a  conflict  happens,  and  death  ensues, 
and  that  it  was  murder  in  some  people  engaged 
in  these  pursuits,  some  unlawfol  and  some 
lawful,  and  inquiry  comes  to  be  made  whether 
anj  of  the  persons  apprehended  were  known  to 
have  been  present  at  the  meeting,  but  in  no 
way  concerned  in  the  murder ;  and  it  was  proved 
that  the  parties  who  did  conmiit  the  murder 
were  present  at  the  meeting ;  in  that  case  the 
question  would  arise  under  the  circumstances  I 
have  mentioned,  and  supposing^  they  were  in- 
dicted for  the  murder  but  (were)  no  parties  to 
the  murder,  whether  their  original  design  was 
lawful,  or  to  commit  a  trespass,  or  a  misdemeanor, 
or  a  felonj.  .  .  .  Then  you  see  what  the 
questions  would  be.  First,  it  would  be,  who 
were  the  parties  originally  assembled?  Sup- 
pose twenty.  Then  it  would  be  whether  the 
parties  indicted  were  of  the  number  of  those 
actually  assembled.  If  not,  the  case  would  fall 
to  the  ground.  If,  on  the  contrary,  they  were 
proved  to  be  of  the  party,  and  they  did  meet 
in  order  to  go  and  do  this  mischief,  and  it  was 
proved  that  they  were  there,  the  next  inquiry 
would  be,  what  was  the  arrangement  the  day 
they  went  out  to  kill  this  game,  whether  they 
meant  to  ^ o  upon  their  own  lands  or  the  lands 
of  their  neighbours,  or  to  go  and  poach,  or  to  go 
and  steal  the  poultry  or  game.  All  this  would 
have  to  be  consider^ ;  and  when  you  have  as- 
certained their  presence  at  the  original  meeting 
and  what  the  purposes  were,  it  would  be  a 
subject  for  inquiry  before  a  jury  whether  the 
law  was  applicable  to  persons  not  present  at 
the  time  the  Iblony  was  committed  .  .  .  We 
have  no  evidence  of  the  iotentions  of  any  of 
these  two  or  three  thousand  persons  who  prim- 
arily set  the  others  in  motion  before  their  going 
to  the  Boll  Ring — not  the  slightest  indication  of 


and  it  was  murder  in  some  of  the  persons 
engaged  in  these  pursuits,  the  mquiry 
would  arise  as  to  the  persons  who  were 
joining  in  the  original  design,  but  no 
parties  to  the  murder.  However,  it  appears 
to  me  that  this  doctrine  is  not,  nor  are 
these  distinctions  any  of  them,  applicable 
to  the  present  case.  The  first  difficulty  is 
as  to  who  were  present  at  the  meeting  at 
Holloway  Head,  where  the  original  design 
is  said  to  have  been  formed ;  because  ii^ 
the  cases  put  by  Serjeant  Hatokin8t  and  in 
the  other  cases,  the  parties  met  for  some 
common  design.  Then  who  are  the  persons 
who  concoct  this  design  P  Some  come* 
from  Holloway  Head,  some  from  other 
places ;  some  joined,  and  some  left.  Yov 
must  not  assume  that  they  all  assembled 
at  the  place  from  which  they  set  out. 
Suppose  200  met  at  Holloway  Head,  and 
came  f^m  that  place,  the  numbers  would, 
no  doubt,  be  increased  by  others  who 
joined  them  on  the  road,  and  who  would 
know  nothing  of  the  original  design,  and 
it  would  be  almost  impossible  to  ascertain 
out  of  the  2,000  persons  or  more  that  were- 
at  Messrs.  Bowme*9  whether  any  of  the 
persons  who  were  present  at  tiie  time 
when  the  original  design  was  formed  were 
present  or  not.  Another  difficulty  then 
arises,  which  is,  whether  any  of  the  per- 
sons who  were  present  when  the  plan  was 
formed  were  the  persons  who  actually 
committed  the  felony  at  Messrs.  Bowme^M, 
Then  arises  the  further  difficulty  as  to  the 
intent,  and  in  considering  the  matter  with 
res])ect  to  the  law  as  laid  down  by  Mr. 
Serjeant  HcuwkvM,  you  must  be  sattefied 
as  to  the  intent  of  the  parties  when  they 
set  out  to  go  to  the  Bull  King.  Now  somo 
might  have  had  an  honest  and  innocent 
intention  of  discussing  some  matter  of 
their  own,  without  anything  to  constituto 
an  unlawful  assembly;  though, when  they 
came  to  the  place  and  continued,  it  might 
have  become  an  unlawful  assembly.  When 
you  come  to  consider  the  rules  of  law 
which  I  have  stated  to  you,  it  is  essential 
that  you  should  be  satisfied  of  the  intent 
of  the  parties  when  they  set  out  for  the 


what  their  intentions  were.  Their  intentions  we 
may  guess.  They  may  have  meditated  asseuk- 
bUn^  for  something  not  lawful,  but  to  bring  it 
withm  the  principle  of  parties  to  a  felony  not 
present  at  the  time^  you  must  have  a  common 
indication  of  intention,  as  it  appears  to  me ;. 
and  there  is  no  eridence  before  you  of  what  the 
nature  of  that  intention  was.  There  were 
several  thousand  people  assembled  coming  from 
different  quarters,  and  it  is  impossible  to  say 
who  were  present  at  the  original  meeting,  or 
whether  they  went  on  determmed  to  act  as  cir- 
cumstances arose,  or,  if  they  had  any  plan,  what 
the  plan  was,  or  whether  it  was  the  same  plan- 
to  be  acted  upon  by  different  persons,  &c." — 
(Shorthand  notes.) 
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BnUBing.  Some  might  have  intentiofna 
perfectly  innocent,  others  might  wish  to 
Fhow  their  force,  and  that,  in  a  large  as- 
sembly of  people,  might  constitute  an 
offence;  others  might  be  setting  them- 
selres  in  an  ay  and  perhaps  opposing 
themselves  to  the  police;  others  might 
intend  plunder  and  burning ;  but  we  have 
no  distmct  evidence  of  the  intention  of 
those  who  set  the  others  in  motion, 
or  whether  they  had  any  distinct  or 
definite  plan  at  all.  I  therefore  think 
that  the  law,  which  says  that  a  man 
may  be  convicted  of  a  felony  who  was 
neither  present  at  the  time  it  was  com- 
nutted,  nor  in  any  way  a  party  aiding 
and  abetting,  but  who  was  a  party 
to  a  common  object,  intended  for  the 
doing  of  a  particular  act,  does  not  apply 
here.  Your  attention,  therefore,  oujB^ht  to 
be  confined  to  the  particular  subject  of 
the  felony  charged  on  this  indictment; 
but  as  applicable  to  this,  as  well  as  every 
other  felony,  I  am  bound  to  tell  you  that 
it  is  not  necessary,  to  make  a  partv  guilty 
of  felony,  that  his  should  be  the  hand  by 
which  it  is  committed.  Those  who  are 
aiding,  abetting,  and  assisting,  are  prin- 
cipals in  the  second  degree,  and  are 
equally  guilty  with  the  principals  in  the 
first  degree,  as  they  encourage  them  to 

go  on,  and  prevent  other  people  from 
indexing  them  ;  and  it  is  not  necessary 
that  parties  aiding  should  be  within  view 
of  the  fact,  if  they  are  so  placed  as  to 
prevent  persons  coming  to  the  assistance 
of  the  party  injured.  With  respect  to  the 
demolishing  ot  the  house,  the  law  as  laid 
down  by  Baron  Qumey,  in  the  case  of 
Beat  v.  BaU,{a)  has  been  very  properly 
cited  to  you.  In  that  case  it  appeared 
that  a  riotous  mob,  having  a  feehug  of 
ilKwiU  against  a  coal-lumper,  went  to  a 
house  where  he  kept  his  pay  table,  and 
with  menaces  of  murdering  him,  they 
destroyed  part  of  the  house  and  continued 
throwing  stones  at  it  till  they  were  com- 

Selled  by  ike  police  to  desisfc ;  and  it  was 
ecided  that  they  might  be  convicted  of 
beginning  to  demolish  under  the  statute 
7  4:  8  Geo,  4.  c.  30.  s.  8.  though  their 
principal  object  was  to  injure  thelumper ; 
provi<kd  it  was  also  their  object  to 
demolish  the  house,  on  account  of  its 
being  used  by  him  or  his  men,  and 
although  they  had  not  any  ill-will  against 
the  owner  of  the  house  personally.  And 
there  is  no  doubt  that  if  their  principal 
object  being  to  injure  the  individual  they 
had  also  the  object  to  demolish  the  house, 
they  ou«;ht  to  be  found  guilty  of  felo- 
niously beginning  to  demolish,  although 
they  Ixad  no  ill-will  against  the  owner  of 
the  house.    Baron  Ourney  refers  to  the 


(a)  6  C.  &  P.  829. 


case  of  Re»  v.  Thom(u,(a)  decided  by  ma. 
It  there  appeared  that  the  priaonerand 
othem,  on  the  15th  of  March  1830,  at 
about  midnight,  came  to  the  house  of  the 
prosecutor,  and  that,  having  in  a  riotofoa 
manner  burst  open  the  door,  the^  brdoe 
some  of  the  froiiture,  all  the  windowi, 
and  one  of  the  window  frames,  and  forced 
out  a  small  iron  bar  ;  and  that  after 
doing  this  mischief  they  went  away.  ^  It 
did  not  appear  that  there  was  anything 
to  hinder  the  rioters  from  doing  more 
damage  if  they  had  chosen  so  to  da  I 
held  in  that  case — 

"that  this  will  not  be  a  'beginning  to 
demolish,*  within  the  Act  of  Farliameat,  onleM 
the  jury  ahall  be  satisfied  that  the  nltisMle 
object  of  the  rioters  was  to  demolish  the  house ; 
and  that,  if  they  had  carried  their  intentioDS 
into  full  effect,  they  would,  in  point  of  fact, 
have  demolished  it.  Now,  here  that  is  not  so, 
for  they  come  to  do  a  great  deal  of  mischief,  and 
then  go  away,  haying  manifestly  completed  their 
purpose,  and  done  all  the  injury  they  meant  to 
do." 

A  nearly  similar  rule  is  laid  down  Ixy 
Lord  Chief  Justice  Tindcd,  in  a  case(6) 
where  parties  pursued  an  individual  who 
took  refuge  in  a  house  and  broke  the 
windows  and  destroyed  the  furniture,  and 
then  went  away  ;  and  in  the  case  of  Rex 
V.  Battt  Baron  Oumey  says : — 

"  In  the  case  cited  of  Rex  y.  Thomat  there 


^*as  nothing  to  prevent  their  going  on; 
in  favour  of  life,  it  was  inferr^  that  as 
they  left  off  voluntarily,  they  never  had  any 
intention  of  proceeding  further.  But  certainly 
that  is  not  so  here,  because  there  is  the  inter- 
ference of  the  police,  and  it  was  after  the 
threats  of  the  police  that  the  mob  desisted.  If 
yon  are  of  opinion  that  this  mob  began  to  do 
mischief  to  the  house,  intending  to  persist  in 
demolishing  it  if  they  were  not  interrupted,  &c. 
the  offsnce  charged  will  have  been  committed." 

There  is  no  doubt  that  the  rule  of  law 
as  there  laid  down  is  applicable  to  this 
case.  If  part  of  the  object  of  these 
rioters  was  to  destroy  and  demolish  this 
house,  and  they  be^;an  to  demolish  it, 
they  are  clearlj  gmlty  of  this  felony. 
The  demolition  in  this  case  was  by  means 
of  fire,  and  though  there  Ib  a  specific 
enactment(e)  as  to  arson,  yet  if  burning 
is  the  means  of  the  demolition  of  the 
house,  it  is  just  as  much  within  this 
enactment  as  the  knocking  down  of  the 
house  by  hammers  or  crowbars  or  any- 
thing elBe.(d)      If  the  mob  wont   away 


(a)  4  C.  &  P.  237. 

(6)  B0»  V.  Price,  5  a  &  P.  ftlO. 

(c)  7  &  8  Qeo.  4.  e.  80.  s.  2.  as  amended  by 
7  Wm.  4.  and  1  Yiol.  c.  69.  ss.  S,  8. 

((2)  So  held  also  by  Tindal,  aj.,  Fteke  and 
Bolfe»  B.B.,  on  the  Staffofd  Special  Gommiisioo, 
1848.  See  Beg.  v.  Harris,  C.  &  M.  881 ;  Re§. 
V.  Simpam,  ib,  €69. 
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wiUumi  doing  Kij  aot  at  all,  they  wonld 
not  be  gnilty  of  this  offence,  whatever 
their  intention  might  be ;  bat  if,  haying 
once  begnn  it,  they  are  prevented  from 
^ing  on  with  the  act  of  demolition  by  the 
inteHlarenoe  of  the  military,  I  am  of 
ofdnion  that  it  is  a  case  clearly  within 
this  enactment.  There  was  another 
qnestion  made  as  to  whether  this  house  is 
raoperly  described  as  in  "the  parish  of 
Birmingham."  It  appears  to  me  on  the 
eyidence  that  it  is,  and  I  have  also  looked 
into  the  local  Act,(a)  and  am  satisfied 
upon  it;  and  I  think  it  is  not  less  "  the 
pariah  of  Birmingham,"  because  for  some 
ecclesiastical  purposes  it  is  divided  into 
three  distinct  parishes — St.  Martin,  St. 
Georg[e,  and  St.  Fhilip.(&)  (His  Lordship 
recapitulated  the  eviaence  in  the  case!) 
Yon  will  say  whether  the  prisoners,  or 
either  of  them,  either  began  to  demolish 
the  house,  or  aided  or  assisted  in  so 
doiuR.  If,  after  having  proceeded  a  cer- 
tain length,  the  mob  left  off  of  their  own 
accord  before  the  act  of  demolition  was 
completed,  that  wonld  be  evidence  from 
which  a  jury  might  infer  that  they  did 
not  intend  to  demolish  the  house ;  but  if 
they  were  prevented  by  the  police,  or 
any  other  force,  that  would  be  evidence  to 
show  that  they  were  compelled  to  desist 
from  that  which  they  had  designed,  and 
it  woidd  be  for  the  jury  to  infer  that  they 
had  begun  to  demolish  within  the  mean- 
ing of  this  Act  of  Parliament.  Ton  must, 
however,  be  satisfied  that  there  was  a 
beginning  to  demolish  the  house.  The 
■hop  shutters  are  not  part  of  the  house, 
they  are  not  part  of  the  freehold,  and  if 
all  that  these  persons  had  done  was  de« 
molishing  the  window  shutters  that 
would  not  be  within  this  statute.  How- 
ever, it  appears  here  that  the  house 
itself  is  set  on  fire,  and  though  setting 
fire  to  a  house  is  a  substantive  ^lony,  yet 
if  fire  is  made  the  means  of  attempting^  to 
destroy  a  house  it  is  as  much  a  beginning 
to  demolish  as  if  any  other  mode  of  de- 
struction were  resorted  to. 

The  jury  found  the  prisoner  WilheB  not 
gnilty,  and  convicted  all  the  other  pri- 
soners* 


Thursday,  8th  August  1839. 

The  prisoners  were  asked  what  they 
had  to  say  why  sentence  of  death  should 
not  be  passed  upon  them  according  to  law. 

The  prisoners  made  no  reply. 

Proclamation  was  made. 

(a)  9  Geo.  4.  e.  liv.    See  sect.  66. 

(6)  See  2  Hawk,  F.C.  e.  S3,  sect.  92 ; 
14  ft  15  Vict.  c.  100.  t.  28 ;  Reg,  v.  Biehard$, 
1  M.  &  Bob.  177. 


LiSTLVDAU,  J. :  Jermniah  HoweU^  Ftan- 
ets  RdberU,  and  John  Jotms,  yon  haiye 
been  conyicted  by  a  jury  of  your  country 
upon  an  indictment  charging  you  with 
demolishing  the  house  of  James  Bowme 
and  Henry  iowme  at  Birmingham.  This 
offence,  by  the  policy  of  our  laws  has  been 
one  which  has  for  many  years  been  pun- 
ished by  death,  though  that  punishment 
of  late  years  for  many  offences  has  been 
mitigi^d.  That  of  which  you  have  been 
found  gnilty  has  not  been  so  altered.  But 
if  even  at  this  time  any  alleviating  cir- 
cumstances can  be  urged,  mercy  is  fre- 
quently extended;  but  I  regret  to  say 
yours  is  not  one  of  that  description  whicn 
m  the  discharge  of  my  duty  I  can  con- 
scientiously recommend  for  merciful  con- 
sideration. The  town  of  Birmingham  had 
been  for  a  considerable  time  in  a  turbulent 
state,  which  it  was  found  difficult  to 
repress,  till  at  length  on  the  15th  of  July 
the  mob,  of  which  you  formed  a  part, 
obtained  complete  possession  of  ,the  town, 
and  a  great  deal  of  property  was  destroyed. 
In  these  acts  of  demolition  you  unfortu- 
nately engaged  yourselves.  I  have  taken 
all  the  circumstances  into  my  considera- 
tion, and  I  find  it  necessary,  as  far  as  lies 
in  my  power,  to  make  an  example  of  those 
so  convicted  in  order  to  prevent  similar 
outrages  and  destruction  of  property  in 
Birmingham  and  other  places,  and  I  hope 
that  some  benefit  may  be  obtained  to 
society  by  your  sad  ei ample,  and  that 
those  who  may  hear  an  account  of  this  8ad 
example  of  your  conviction  and  punish- 
ment, may  be  deterred  from  the  commis- 
sion of  similar  offences  when  they  find  the 
deplorable  result. 

But  though  I  can  hold  out  no  hope  of 
mercy,  there  is  a  hope  of  obtaining  it  in 
another  world,  where  you  may  look  for 
mercy  to  the  Almighty,  who  knows  all 
hearts,  and  never  turns  a  deaf  ear  to  those 
who  humbly  seek  for^veness  for  their 
sins.  Your  time  here  is  fast  approaching 
to  its  end,  and  you  must  be  prepared  to 
meet  your  God.  I  would  entreat  you  to 
employ  the  time  that  yet  remains  to  you 
in  order  to  obtain  through  the  intercession 
of  your  Saviour  Jesus  Christ  that  mercy 
you  cannot  obtain  in  this  world. 

It  only  remains  for  me  to  pass  upon  yon 
the  awful  sentence  of  the  law.  -  That  sen- 
tence is  that  you  Jeremiah  Howell,  Franeis 
Bdberts,  and  John  Jones  be  severally  taken 
from  hence  to  the  place  from  whence  you 
came,  and  thence  to  the  place  of  execu- 
tion, and  there  be  severally  hanged  by  the 
neck  until  you  are  dead,  and  may  the  Lord 
in  His  infinite  mercy  and  goodness  have 
mercy  on  your  souls.(a) 


(a)  The  f entence  was  afterwards  commuted. 
See  Ann.  Beg.  1889,  Chronicle  129. 
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The  three  prifionera  were  removed  firom 
the  her. 

Thomoi  Asian  was  put  forward. 

The  prisoner  was  asked  why  sentence 
of  deatn  should  not  be  passed  upon  him. 
mie  prisoner  made  no  answer. 

LiTTLBDALS,  J. :  Thomos  Atton  you  have 
been  found  guilty  of  the  same  offence  with 
HouM,  EdtirU,  and  Jonsi.  It  does  not 
Appear  to  me  necessary  that  the  awful 
sentence  of  the  law  should  be  passed  upon 
you.  Your  life  will  probably  be  saved. 
The  terms  of  that  commutation  of  sentence 
will  be  taken  into  consideration  hereafter. 

The  prisoners  were  then  remored  from 
the  docK. 


The  AUom^y  Omteral,  Balgvy,  JBB,  and 
Waddingion  for  the  Grown. 

IfiZZer  for  the  prisoner  Janm, 

Daniel  for  the  prisoner  W%[ke$.     * 

(AUomies:  Solicitors  of  the  Treamiy 
and  Oriffiihi  for  the  prosecution,  and 
Wright  for  the  prisoners.) 


MatsbUlIS  kads  uss  OF.^The  report  is  in 
the  main  taken  from  the  shorthand  noles  in  tiie 
poesession  of  the  Solicitor  of  the  Treasmy.  The 
report  in  9  C.  lb  P.  499  has  also  been  i 
use  of. 
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THE  QUEEN  a^i/nst  JOHN  COLLINS. 

Tbal  of  Johk  Collins,  before  Littledale,  J.,  and  a  Common  Jurt, 
AT  THE  Warwick  Summer  Assizes,  August  6,  1839,  for  pub- 
lishing A  Seditious  Libel.    (Reported  in  9  C.  &  P.  456.) 

A  diitnrbance  took  place  in  the  Ball  Ring  in  Binningliani  on  the  evening  of  the  4th  Jolj  1839. 
Several  constahles,  brought  from  London  to  repress  rioting,  were  severely  injured  in  an  attempt  to 
disperse,  by  order  of  the  magistrates,  a  meeting  in  the  BuU  Rinf^.  G.  printed  a  placard  containing 
certain  resolutions  of  a  bcNdj  known  ae  the  General  GouTention,  in  which  it  was  stated  that  "  a 
wanton,  flagrant,  and  unjust  outrace  had  been  made  upon  the  people  of  Birmingham  bj  a  blood- 
thirstj  and  unconstitutional  force  from  London,"  and  **  that  the  people  of  Birmingham  are  the  best 
judges  of  their  own  right  to  meet  in  the  Bull  Ring."    G.  was  indicted  for  publishing  a  seditious  libel. 

SedUiouM  Libel 
Ruled  bj  Littledale,  J.— 
That  the  question  for  the  jury  was  whether  the  resolutions  were  a  calm  discussion  of  the 
conduct  of  the  police  as  a  pnbhc  question,  or  were'  intended  to  persuade  people  to  make 
use  of  physical  force  and  to  incite  them  to  tumult  and  disorder. 


The  Quebv  agoMui  Goluns. 
WutincK  Abozes,  Auoun  5, 

Before  Liitledale,  J.,  and  a  Gommon 
Jury. 

The  following  jurymen  were  called,  and 
Answered  to  their  names  :— 

Richard  Hobley. 
William  Kev. 
Samuel  Wilfred  Lucas. 
Henty  Middleton. 
George  Munro. 
William  Parker. 
William  Patteraon. 
Richard  8alt. 
Thomas  Smith. 
William  Waddy. 
John  Wilker. 

The  defendant  having  surrendered  him- 
self was  arraigned,  and  pleaded  not  guilty. 

LnTLEDALE,  J. :  I  uoderBtand  from  Ser- 
jeant OauBfwm  you  have  no  wish  to  tra- 
verse as  you  are  entitled  to  do  P 

CoUin$ :  I  have  no  wish  to  traverse. 
I  have  full  confidence  in  an  intelligent 
English  jury,  and  I  have  no  wish  to  (mal- 
lenge  any  of  the  jury. 

Tne  jury  were  sworn. 

The  indictment  was  opened  by   Wctd- 


» indictment  charged  that  on  the  4th 
daj  of  July,  3  Viet,  at  the  parish  of  Bir- 
mingham, in  the  county  of  Warwick, 
10,000  persons,  unknown,  with  force  and 
arms,  unlawfully  did  assemble,  armed 
with  divers  oflTensive  weapons,  to  wit, 
sticks,  clubs,  and  daggers,  bearing 
banners  and  flags,  and  were  then  and 
there  making  a  great  noise  and  distur- 
bance, to  the  ^reat  terror  and  alarm  of  the 
peaceable  subjects  of  our  Lady  the  Queen, 
«nd-  that  Oeorge  MarHn  and  John  Hugh 
Bwestmg,  together  with  certain  other  per- 
sons, forming  and  being  VS/et  of  the 
London  Metropolitan  Police  Force,  having 


theretofore  been  sworn  in,  and  then  being 
special  constables  of  the  borough  of  Bir- 
mingham, in  pursuance  of  the  statute  in 
such  case  made  and  provided,  did,  by  the 
order  and  direction  of  WiUiam  Sckolefidi, 
Esq.,  and  John  Koub  Booth,  Esq.,  justices 
of  our  said  Lady  the  Queen,  assigned  to 
keep  the  peace,  disperse,  separate  and 
remove,  and  cause  and  procure  to  be 
disnersed,  separated,  and  removed,  the 
said  unlawful  assembly  of  persons,  and 
that  they  the  said  0,M.  and  J.H,8,,  were, 
together  with  the  said  other  persons  form- 
ing part  of  the  Metropolitan  Police  Force 
then  and  there  acting  m  the  due  execution 
of  their  duty  as  such  special  constables  in 
dispersing  and  causing  to  be  dispersed  the 
said  unlawful  assembly  of  persons;  and 
that  the  defendant  intending  to  excite 
divers  liege  subjects  of  the  Queen  to  resist 
the  laws  and  to  resist  the  persons  so  being 
part  of  the  Metropolitan  Police  Force  in 
the  due  execution  of  their  duty,  and  to 
bring  the  said  force  into  hatred  and  con- 
tempt, and  to  procure  unlawful  meetings, 
and  to  cause  divers  liege  subjects  of  the 
Queen  to  believe  that  the  laws  of  this 
kingdom  were  unduly  administered,  and 
intending  to  disturb  the  public  peace,  and 
to  raise  discontent  in  tne  minds  of  the 
subjects  of  the  Queen,  and  raise  and  ex- 
cite tumult  and  disobedience  to  the  laws, 

did  publish  a  certain  false,  Ac,  libel, 

"  of  and  concerning  the  said  persons  so  being 
part  of  the  London  Metropolitan  Police,  and  of 
and^  concerning  the  administration  of  law  and 
justice  within  this  realm,  containing  the  false, 
malicious,  scandalous,  seditious,  and  libellous 
matter  following,  that  is  to  say  : — 

"  Resolutions  unanimously  agreed  to  by  the 
General  Gonvention : 

"  Resolved— Ist,  That  this  Gonvention  is  of 
opinion  that  a  wanton,  flagrant,  and  unjust 
outrage  has  been  made  upon  the  people  of 
Birmmgham  by  a  blood-thirsty  and  uncon- 
stituti<mal  force  from  London,  acting  under  the 
authority  of  men  who,  when  out  of  ofllce,  sano- 
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tioned  and  took  part  in  the  meetings  of  the 
people,  and  now  when  thejr  share  in  the  pabKo 
plunder  seek  to  keep  the  people  in  social  slaTeiy 
and  political  degradation. 

"ted.  That  the  people  of  BimuBgham  are 
the  best  judges  of  their  own  ric ht  to  meet  in  the 
Biill  Bing  or  elsewhere,  hare  their  own  feelings 
to  consult  respeotinff  the  outrage  given,  and  are 
the  best  judges  of  ueir  own  power  and  resources 
to  obtain  justice. 

"  8rd.  That  the  summary  and  despotic  arrest 
of  Dr.  Taylor,(a)  our  respected  collesgue,  affords 
another  conyincing  proof  of  the  absence  of  all 
justice  in  England,  and  clearly  shows  that  there 
is  no  security  for  life,  liberty,  or  property,  till 
the  people  have  some  control  orer  the  laws  they 
are  called  upon  to  obey. 

"By  order, 

"W.  LovETT,  Sec. 

"Friday,  Julys,  1839." 

The  Attorney  (?cneraZ,(6)  Balgw/,  and 
Waddington  for  the  Crown.  Ooulbwm, 
Seijeant,  for  the  defendant. 

Opentko  Speech  por  the  Ctlovtv. 
The  Attorney  General,  in  opening  the 
case,  said:  Mr.  Collins  is  not  charged 
with  any  act  dono  in  the  demolishing 
houses  or  assaulting  individnals.  He  is 
charged  with  a  publication  which  I  sub- 
mit to  you  had  a  clear  tendency  to  insti- 
gate to  offences  of  that  nature,  and,  if  in 
your  judgment  it  has  that  tendency,  in 
point  of  moral  guilt,  he  has  as  much  to 
answer  for,  and  perhaps  more,  than  those 
who,  being  instigated  by  such  publica- 
tions, actually  commit  the  offences  to 
which  such  publications  necessarily  lead. 
Gentlemen,  it  appears  to  me— but  that  is 
entirely  for  your  judgment  and  determin- 
ation— that  the  publication  with  which  Mr. 
Collins  stands  charged  directly  instigated 
to  a  breach  of  the  law  and  to  the  commis- 
sion of  crime.  It  is  not  merely  a  declara- 
tion of  speculative  opinions;  it  is  not 
merely  expressing  censure  upon  any  public 
body,  or  any  class  of  politicians  on  the 
one  side  or  the  other.  But  I  submit  to 
you  it  is  directly  calling  upon  those  who 
should  read  this  publication  to  set  the  law 
at  defiance,  and  to  perpetrate  crime.  If  it 
be  of  this  description,  gentlemen,  I  think 
you  will  be  of  opinion  it  is  a  fit  subject 
of  prosecution,  and  that  it  will  be  your 
duty  to  find  a  verdict  of  guilty.  Now, 
gentlemen,  publications  of  this  sort,  their 
character  and  tendency,  depend  very  much 
upon  the  circumstances  in  which  they  are 
published.  I  will  state  to  you,  gentlemen, 
all  I  am  prepared  to  prove,  what  is  sub- 
stantially alleged  upon  this  record,  and 
which  it  will  be  my  duty  to  establish 
before  you  by  the  evidence  I  shall  adduce. 


(a)  See  Ann.  Reg.  1839,  805,  and  Chronicle 
103. 

(6)  Sir  John  Campbell,  afterwards  Lord 
Chancellor. 


The  town  of  Birmingham  dnxing  the 
proBent  year  had  been  in  a  very  disturbed 
Btate.(€i)  There  were  meetings  held  in  the 
pnblio  thoroughfares,  very  nameroiu  and 
disorderly,  interrupting  tne  transaction  of 
public  buainess,  ana  causing  great  alarm  to 
the  peaceful  inhabitants  of  the  town,  and 
the  place  where  those  meetings  were 
ohie^  held,  was  the  Bull  Bing.  Gentle- 
men, we  shall  prove  to  vou  the  plan  of  tliat 
locatity  lest  you  should  not  be  aoqcninted 
with  it.  It  is  opposite  St.  Martin's  Gkurch, 
and  is,  I  believe,  the  most  public  place  in 
the  town  of  Birmingham.  These  meet- 
ings were  held  almost  daily,  and  were 
numerously  attended,  and  interrupted 
public  business. 

Qentlemen,  the  magistrates,  as  their 
bounden  duty  required,  did  what  they 
could  to  repress  these  meeting8.(5)  Thev 
published  a  juroclamation  warning  all 
poople  to  abstain  from  attending  them. 
That  proclamation  produced  no  effect. 
The  meetings  became  more  nuniMt>nB, 
and  were  disorderhr.  Gentlemen,  these 
meetings  continued  to  be  held  from  day 
to  day  until  Thursday,  the  4th  of  July- 
Being  market  day,  it  was  apprehended 
that  there  might  be  a  still  more  numerous 
meeting.  On  that  day  it  became  the 
bounden  duty  of  the  magistrates  to  take 

Erecautions  on  the  evening  of  that  day  to 
eep  the  peace  of  the  town  and  to  protect 
the  loyal  inhabitants  of  Birmingham. 

Qentlemen,  the  police  of  Birmingham 
had  been  in  a  very  mefficient  state.  There 
are  certain  Acts  of  Parliament  by  which 

Xn  any  emergency  the  magistrates  are 
wed  to  swear  special  constables. 
By  one  Act  those  sworn  in  must  be  in- 
habitants of  the  district  for  which  they 
are  to  act,  but  by  another  they  may  be 
any  of  the  subjects  of  Her  Maiesty.(c) 

Gentlemen,  special  constables  residing 
in  Bu'mingham  had  been  sworn  in  when 
it  was  found  that  their  assistance  was  not 
sufficient  for  repressing  these  disorders, 
and  the  magistrates  thought  that  some 
new  measure  was  indispensable.  You 
have  heard  a  great  deal  of  the  metro- 
politan police,  and  I  believe,  until  certain 
charges  and  publications  against  them  in 
the  town  of  Birmingham,  you  had  never 
beard  anything  but  in  their  praise  and 
commendation. 

Gentlemen,  the  metropolitan  polioe  was 
established  by  Sir  Robert  Peel,{d)  and  has 
been  found,  I  believe,  a  most  efficient 
institution.  Those  who  at  first  most 
strongly  opposed  it  have  been  since  the 
loudest  in  its  praise.    It  has  conferred  a 


(a)  See  TUuse  MS8.  S7,  8S1,  p.  166. 
(6)  See  Appendix  G. 

(c)  l&SWiU.4.o.41.and5&6WiU.4.e.a. 
(J)  See  Hansard,  ParL  Deb.  (Sad  series)  S^, 
867, 1487. 
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most  esBential  benefit  upon  ihe  metropolis 
of  this  kingdom.  Those  engaged  m  it 
have  been  most  remarkable,  not  only  for 
their  intelligence  and  their  actiTity,  but 
for  their  amet,  humane,  and  orderly  de- 
meanour, for  doing  all  they  can  to  enforce 
the  law  with  the  greatest  kindness  and 
tenderness  to  individuals. 

Gentlemen,  on  Wednesday,  the  3rd  of 
July,  Mr.  Scholefield,  the  mayor  of  Bir- 
mingham, attended  by  Mr.  O^nce,  a  magis- 
trate for  the  county  of  Warwick  and  the 
town  of  Birmingham,  and  by  Dr.  Booth, 
likewise  a  magistrate  for  the  county  of 
Warwick  and  town  of  Birmingham,  went 
to  London  for  the  purpose  of  obtaining 
the  assistance  of  a  part  of  that  body. 
They  went  on  the  Wednesday  for  that  pur- 
pOBe.(a)  It  was  a  rery  serious  matter  for 
them.  As  magistrates  for  the  county  and 
borough,  they  were  responsible  for  the 
peace  of  Birmingham,  and  they  might 
nave  been  indicted,  and  they  might  have 
been  punished,  if  they  had  not  done  all 
that  was  necessair  for  enforcing  the  ob- 
serrance  of  the  law.  Gentlemen,  they 
obtained  sixty  of  those  policemen,  with  the 
^ew  of  their  being  sworn  in  as  special 
constables  under  the  Act  of  Parliament  to 
-assist  in  preserving  order  in  Birmingham. 
Mr.  Seholefield,  Mr.  Chance,  and  Mr.  Booth 
arrived  with  these  sixty  policemen  at  the 
•station  at  Birmingham  at  eight  in  the 
evening  on  Thursday  the  4th  of  July  last. 

GenUeraen,  they  did  what  became  them. 
They  ascertained  the  necessity  of  inter-* 
'ference  before  they  interfered.  It  has 
been  said,  most  untruly  and  calumniously, 
iihat  ihey  immediately  marched  the  police- 
men they  brought  with  them  from  the 
-station  into  the  Ball  Bing,  and  instantly 
gave  their  command  without  any  warning 
to  those  assembled  to  assault,  beat,  and 
vfound  those  assembled.  Gentlemen,  so 
far  from  that  being  true,  they  were  left  at 
the  station,  and  Dr.  Booth  went  into  the 
town  of  Birmingham  to  ascertain  l^e  state 
of  affairs  in  the  Bull  Rine  where  the  mob 
were  expected  to  assemble.  He  went  to 
his  house,  mounted  his  horse,  and  rode  to 
the  Bull  Ring ;  and  unless  there  had  been 
a  continuation  of  disorderly  proceedings 
which  it  was  necessary  to  check,  the  police 
would  never  have  been  moved  from  the 
station  where  they  halted. 

As  soon  as  Dr.  Booth  appeared  in  the 
Bull  Bing  hissing  and  hootmg  began.  He 
was  well  known  to  be  a  magistrate  of  the 
town  and  county,  and  vested  with  lawfU 
authority  imder  the  Crown.  Tlie  mode 
in  which  they  treated  him  was  to  hiss  and 
hoot  him.  They  called  out  "  Spy,  spy  I " 
Upon  that  Dr.  Booth  rode  to  the  station, 


(a)  See  Hansard,  Pari.  Deb.  drd  series,  49, 
S6,4a9. 

o    61686. 


and  accompanied  by  the  mayor,  and  I 
believe  by  Mr.  Chance,  came  to  the  Bull 
Bing  with  the  sixty  men  who  had  arrived 
from  London. 

Gentlemen,  there  were  man^r  hundreds 
assembled  with  a  standard  stationed  near 
NeUon'e  monument.  Dr.  Booth  and  Dr. 
Seholefidd  went  up  into  the  Bull  Bing,  and 
then  Dr.  Booth,  before  anything  was  done 
by  the  police,  before  any  order  whatever 
was  given  to  them  to  interfere,  called 
upon  the  mob  there  assembled  to  disperse. 
Gentlemen,  instead  of  dispersing,  they 
threw  at  him  and  the  police  a  volley  of 
stones,  and  one  stone  actually  struck  the 
horse  of  Dr.  Booth,  the  magistrate.  Upon 
that.  Dr.  Booth,  as  he  was  bound  to  do 
in  the  discharge  of  his  duty,  desired  the 
police,  who  had  then  been  sworn  in  as 
special  constables,  to  do  what  was  neces- 
sary to  disperse  the  mob.  The  police 
then  marched  up,  and  were  trying  to  take 
the  standard  near  the  monument.  They 
succeeded  for  a  time.  But  they  were  then 
assailed  in  the  most  violent  manner  with 
stones  and  brickbats  and  other  missiles, 
and  were  in  the  n'eatest  danger  of  their 
lives.  Several  of  them  were  wounded  by 
atones,  and,  more  than  that,  I  grieve  to 
Bay,  gentlemen,  because  till  l&tely  such 
thmgs  were  never  done  by  an  English 
mob---two  of  them  were  stabbed ;  one  of 
them  received  a  stab  in  the  abdomen, 
which  endangered  his  life,  and  for  some 
hours  he  was  not  expected  to  survive. 
Another  received  a  dangerous  wound  in 
the  hip,  and,  I  am  told,  was  for  some  time 
considered  to  be  in  danger. 

Gentlemen,  the  police  were  obliged  to 
retreat,  and  a  part  of  them — one  of  them, 
Martvn,  1  will  call  before  you,  who  headed 
that  party — ^took  refuge  in  a  public-house 
called  the  "  Turk's  Head."  I  knownot,  if 
a  refuge  had  not  been  afforded  them  at 
that  place,  whether  they  might  not  all 
have  been  massacred.  At  last,  gentle- 
men, the  military  were  called  in,  and 
the  rioters  were  suppressed,  order  was 
restored,  and  a  number  of  those  who  were 
charged  with  being  the  most  active  in  this 
riot  and  disturbances  were  arrested  that 
they  might  take  their  trials. 

Gentlemen,  this  was  on  Thursday,  the 
4th  July.  Now,  then,  what  became  the 
duty  of  all  peaceable  and  well-inclined 
citizens  P  It  was  to  assist  in  preserv- 
ing the  peace.  It  was  to  repress  this 
svstem  ot  insubordination  and  terror,  and 
if  they  had  thought  there  had  been  any 
excess  on  the  part  of  the  police,  to  pursue 
those  remedies  which  the  law  affbrds. 
£Any  inhabitant  of  Birmingham  might 
have  prosecuted  the  magistrates  or  police 
if  guilty  of  excess.] 

Gentlemen,  on  the  following  day,  Fri- 
day, the  6th  of  July,  there  appeared  posted 
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abont  Birmingham  a  hand-bill,  a  copy  of 
which  I  hold  in  my  hand. (a)  I  Bnall 
bring  home  that  hand-bill  to  GoUin$.  I 
fihall  show  he  carried  -the  mannscript 
to  the  printer,  directed  5,000  oopies  to  oe 
printed  and  to  be  posted,  and  according  to 
tds  directions  thej  were  posted  in  the 
Bull  Ring  and  about  the  Pnolic  Office  and 
at  those  parts  of  the  town  where  the  people 
were  likely  to  assemble,  in  those  parts  of 
the  town  where  the  bills  would  be  most  read 
and  most  mischierons.  Now,  eentlemen, 
yon  will  say  whether,  although  there  be 
some  cunning  and  caution  in  the  language 
which  is  employed  here,  it  does  not  hold 
out  a  direct  incentive  to  the  inhabitants 
of  Birmingham  to  assail  the  police,  violate 
the  law,  and  that  if  the  police  should  at  any 
time  interfere  they  should  be  resisted  to 
the  utmost  and  that  physical  force  should 
be  appealed  to.  Gentlemen,  it  is  in  the 
nature  of  a  proclamation  from  what  is 
called  "The  General  Convention. "(6)  It 
is  entitled,  as  you  may  read  at  this  dis- 
tance, "  Eesolutions  unanimously  agpreed 
to  by  the  General  Convention." 

{The  Attorney  Qenerdl  commented  upon 
the  resolutions.] 

Now,  gentlemen,  I  acknowledge  that 
CoUint  is  not  to  be  considered  answer- 
able for  the  subsequent  proceedings  in 
Birmingham,  and  I  by  no  means  seek  to 
call  them  in  aid  to  show  the  culpable 
nature  of  this  publication.  But  I  ask  you, 
as  I  am  entitled  to  do,  what  was  the 
intention  of  this  publication  P  What  was 
its  tendency  P  I  say  that  the  intention  of 
this  publication  was  to  call  upon  the 
inhabitants  of  Birmingham  to  resist  upon 
any  similar  occasion  and  follow  the  ex- 
ample set  them  by  a  lawless  mob,  by 
whom  the  police  were  assailed  on  the 
night  of  the  4th  of  July.  [Whatever 
might  be  the  secret  intentions  of  CoUins, 
he  was  answerable  for  the  natural  and 
necessary  consequences  of  his  act.] 

EVIDEKCE  FOB  THE  Cb0W5. 

lOharleB  Colbome. — Examined  by  Balffti^. 

I  remember  a  meeting  on  the  1st  July 
in  the  Bull  Ring.  It  was  adjourned  to 
Gaster  Green.  The  people  afterwards 
returned  to  the  Bull  Bing.  There  were,  I 
believe,  meetings  in  the  Bull  Bing  on  the 
2nd,  8rd,  and  4th.] 

Cross-examined  by  OouXbwm, 
Let  US  hear  a  little  about  these  meetings 
yon  speak  of  in  the  Bull  Bing.  I  believe 
they  nave  been  going  on  for  a  very  long 
time.  A  person  used  to  get  upon  a  chair 
and  read  a  newspaper  P — ^He  used  to  be 
elevated  on  a  little  place,  and  sometimes 
on  steps. 

(a)  See  above,  p.  1 150.    (&}  See  below,  p.  1165n. 


And  he  used  to  read  the  newspapwa  to 
those  who  chose  to  listen  P — He  used  to 
read  something. 

Did  you  go  and  listen  P — ^I  have  gone 
sometimes. 

Frequently  P— Yes. 

Have  you  ever  seen  CoUim  there  P— Not 
to  my  recollection. 

Did  you  ever,  upon  your  oath,  see  him 
near  there  P — I  do  not  know  that  I  did, 
for  I  did  not  know  him. 

How  long  had  this  been  going  on,  these 
readings  of  the  newspaper  to  which  jon 
say  you  wentP — ^I  should  think  it  was 
more  than  three  months. 

That  would  be  April,  May,  and  June  ? 
The  better  part  of  three  months  P-*Yee. 

Every  night  P — Sometimes. 

What  time  did  they  generally  meet  p — 
About  half-past  seven. 

How  long  did  the  gentleman  continue 
reading  the  newspaper  P — That  I  cannot 
say,  for  I  did  not  stay  until  it  were  over. 

You  used  to  stay  to  hear  the  newspaper  ? 
— It  depends  upon  what  time  I  went  down. 
Sometimes  there  were  speeches,  and  some- 
times they  read  the  newspapers. 

Did  you  go  with  the  meeting  whea  it 
went  to  this  Gaster  Green  P — ^I  did  not. 

How  many  might  there  be  that  went  to 
Green,  700  or  800  P— I  cannot  speak  to  it 
accurately. 


— After  eight  o'clock,  between  eight  and 


What  time  did  they  go  to  Gaster  Green  ? 

•  ^ 5k,  I  ■         - 

nine. 

Were  vou  there  on  the  4th  of  July  at  a 
meeting  f — ^I  was  not  at  that  meeting.  I 
saw  them  from  my  shop  door. 

Where  is  your  shop  doorP — ^In  High 
Street. 

Have  ^ou  ever  attended  a  meeting  of 
the  Political  T7iiion(a)  P — I  have  gone  down 
to  these  meetings  very  often  in  the  even- 
ing. No  one  slept  upon  our  premises,  and 
I  did  not  leave  until  the  town  was  quiet. 

Have  you  ever  heard  the  great  orators 
of  Birmingham  P  Have  you  never  heard 
Mr.  Alderman  MurUz(b)? — He  never  ad- 
dressed the  meeting. 

Have  you  been  so  unfortunate  as  not  to 
hear  any  of  the  orations  P — I  have  heard 
him  preceding  the  election. 

He  was  very  moderate  P — Beally  I  can- 
not say. 

Yes,  you  can  remember.  A  moderate, 
calm,  dispassionate  speaker,  was  not  heP 
— ^Not  very  much  so. 

Have  you  heard  that  Mr.  Attwood{c) 
or  Mr.  Scholefidd  went  to  the  mob  in  the 
market  place  P — ^No,  never. 

Have  you  ever  been  at  the  Town  Hall 


(a)  See  as  to  the  BirmiDgham  Political  UoioB, 
Place  MSS.  27,  819,  ff.  69,  287. 
(6)  One  of  the  Birmingham  magistrates. 
{c)  MemberB  of  ParliMnent  for  Birmmg^am. 
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when  they  have  been  addressing  the  peo- 
ple P — ^Yes,  on  the  nomination  for  the 
election. 

Have  yon  never  heard  them  when  they 
have  been  speaking  at  the  Political  Union  P 
i— I  do  not  remember  to  have  been  ihere, 

Be*examined  by  the  Attorney  OenerdL 

Yon  live  in  the  High  Street  close  by  the 
Bnll  Eing  P—Tes.  » 

When  did  these  meetings  in  the  Bnll 
Bing  begin  P — I  think  some  time  in  March. 

In  the  present  year  P — Yes. 

Before  the  spring  of  the  present  year  do 
yon  know  of  meetmgs  in  the  Ball  Bing  P 
—I  think  not.    They  were  not  last  year. 

Did  those  meetings  prodnce  inconveni- 
ence to  the  inhabitants  r — ^Very  greatly  so. 

IJohn  Kay  Booths  M.D. — Examined  by 
Balguy. 

I  am  a  physician  residing  in  Birming- 
ham, and  magistrate  for  the  borongh  and 
for  the  connty  of  Warwick.  I  went  to 
London  on  the  3rd  of  Jnly,  with  the  mayor 
and  Mr.  Chance,  to  apply  to  the  Home 
Secretary  for  constabnlary  aid.  We  re- 
turned with  sixty  men  on  Thursday  by  the 
railway.  I  went  to  my  house,  mounted 
my  horse,  and  rode  to  the  Bull  Binff.] 

In  what  state  did  von  find  the  Bull  Bing 
upon  getting  there r— Crowded;  so  much 
BO  that  I  had  great  difficulty  to  make  my 
way.  I  noticed  an  individual  elevated  at 
the  NeUorCi  monument,  holding  somelhinff 
in  his  hand,  I  know  not  what«  and 
haranguing  the  people. 

Did  yon  observe  any  flags  P — ^Yes,  I  did. 
One  seemed  to  have  something  like  a 
death's  head. 

Q<iulbwm:  Never  mind  that  something. 
It  had  Mr.  Attwood*s  name  on  it,  I  under- 
stand. 

Balguy:  How  many  flags  did  you  ob- 
serve P— Several  flags. 

Did  the  people  take  any  notice  of  you  P 
— Immediately  almost. 

What  did  they  do  P — Called  me  a  spy, 
and  hissed  and  groaned,  and  showed  no 
good  temper,  (a) 

What  time  was  this  P — I  should  sav  it 
was  in  the  interval  between  my  arrival  at 
the  station  and  my  again  returning  to  the 
station,  arriving  at  half-past  eight  o'clock. 

Did  you  observe  whether  the  shops  were 
closed  at  that  time  in  the  neighbourhood  P 
—At  the  moment  I  saw  several  open,  but 
for  the  most  part  closed.  That  was  my 
general  impression. 

Finding  this  crowd  of  persons  in  the 
Bull  Bing  and  received  in  the  way  ^ou 
were,  what  steps  did  yon  take  P— >It  is  a 
declivity  and  not  very  easy  to  descend, 

(a)  8ee  bdow,  p.  iai8. 


and  I  had  some  little  difficulty  in  making 
my  way.  The  point  I  made  to  was  the 
railway  station  wnich  I  had  previously  left. 

You  returned  to  the  railway  station  P — 
Yes. 

What  was  done  upon  your  return  to  the 
station  P — Upon  a  consultation  with  my 
brother  magistrates  it  was  agreed  to  dis- 
perse the  meeting. 

Were  the  policemen  sworn  in  as  special 
constables  P — Yes,  they  were. 

That  being  done  what  did  you  and  the 
magistrates  next  do  P— The  police  were 
conveyed  to  the  Public  Office  some  little 
distance  from  the  railway  station  and 
there  apprised  what  our  intentions  were. 
They  were  strangers,  and  it  was  essential 
that  I  should  guide  the  way  and  direct 
them.    The  mayor  also  rode  on  horseback. 

What  post  did  you  occupy  P — I  was  in 
front  for  the  reason  I  have  assigned. 

Where  was  the  mayor  P — ^He  was  in  the 
middle  with  the  second  division. 

In  that  order  yon  proceeded  to  the  Bull 
Bing  P— -Yes.  When  I  say  that  order  I 
was,  in  the  first  instance,  with  the  mayor. 

Did  you  find  the  mob  then  as  you  had 
left  them  P— Yes. 

Did  you  observe  any  one  particular  in- 
dividual above  the  others  P  —  The  indi- 
vidual I  previously  noticed  as  haranguing 
the  people. 

Did  you  notice  him  as  you  had  seen 
him  before  P — Yes,  continuing  the  same 
process. 

Upon  your  arrival  with  the  police  wliat 
did  you  doP — I  appealed  to  the  people 
and  begged  them  to  oisperse. 

How  was  it  receivea  by  themP — Most 
ungraciously. 

What  did  they  do  P — Hissing  and  groan- 
inffand  all  sorts  of  discordant  noises. 

Was  there  anything  else  but  noises  and 
groans  P — ^Yes,  stones  thrown  at  myself 
and  the  police  too. 

What  did  yon  do  upon  being  thus  re- 
ceived by  them  P — The  case  did  not  admit 
of  any  delay.  I  immediately  desii*ed  the 
police  to  apprehend  the  most  conspicuous 
object,  the  orator  and  leader  as  I  thought. 

What  was  done  upon  your  desiring  the 
police  to  apprehend  that  person  P  —  An 
immediate  scene  of  violence  seemed  to 
commence. 

Will  yon  describe  it  P  —  To  anyone 
placed  in  such  a  scene  it  must  be  very 
obvious  it  is  scarcely  possible  to  describe 
chaos  itself. 

Do  you  mean  that  blows  were  struck  ? 
— ^They  rushed  upon  the  police  and  the 
police  certainly  retaliated. 

Did  you  see  any  of  the  police  downP — 
Yes,  in  a  very  short  space  of  time  I  saw 
several  of  the  police  down,  and  it  ap- 
peared to  me  that  they  were  in  danger  of 
being  completely  overpowered. 

0  0  2 
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Upon  perceiying  that  saoh  might  be  the 
resait,  what  did  70a  doP — ^I  oonsnlted 
with  the  mayor  as  to  the  expediency  of 
the  step,  and  immediately  rode  off  for  the 
military. 

Who  were  at  the  barraoke  P — ^Yes. 

Did  you  obtain  the  military  and  return 
with  them  P — In  a  very  short  space  of  time. 

In  what  state  did  you  find  the  Ball 
Bing  when  you  returned  with  the  mili- 
tary P  —  Still  extremely  confused  and 
tumultuous  in  general,  but  at  the  spot  at 
which  this  conflict  had  taken  place  some- 
what of  an  open  space  had  been  made.  I 
rode  thither  and  read  the  Biot  Act. 

After  the  Biot  Act  was  read  what  oc- 
curred P — I  adjured  them  to  dis^rse  oyer 
and  over  again.  I  told  them  the  inevitable 
consequences  of  their  persisting. 

How  did  they  receive  your  advice  ? — ^As 
if  they  had  been  deaf. 

They  did  not  attend  to  it  P— -No. 

Did  they  continue  together  alter  the 
Biot  Act  had  been  read  P— Yes,  only  in- 
.creasing  rather  in  number,  and  various 
demonstrations  which  mobs  make — ^noises, 
groanings,  hissings,  and  all  those  dis- 
agreeable demonstrations. 

How  were  they  dispersed  at  last  P  — 
After  this  had  continued  some  time, 
during  which  the  military  advanced  a 
little  upon  them,  the  mob  retreated. 
When  the  military  resumed  their  station 
the  mob  returned. 

There  was  a  moving  backwards  and 
forwards  P— Yes.  Ultimately  it  was  de- 
cided that  we  should  charge  them. 

Cross-examined  by  Ooutburn. 

[I  have  been  a  magistrate  of  Birmingham 
since  the  Test  and  Corporation  Act.  (a)] 

Did  you  happen  to  be  at  the  Public 
Office  when  Colti/ne  was  brought  up  to  be 
committed  P — ^No. 

Saturday  night  it  was  P— I  was  engaged 
with  the  military. 

You  were  not  there  P  —  I  was  in  the 
room  a  few  minutes  with  one  of  the  in- 
dividualsi  I  think  it  was  Lovett. 

Were  you  there  when  Mr.  Sill,  the  Be- 
corder,  was  cross-examining  the  prisoner 
to  commit  him  ?{h) 

Attorney  General:  My  learned  friend  is 
not  to  assume  a  fact,     tt  may  be  otherwise. 

OouJbum:  1  have  a  right  to  lead  the 
witness. 

Attorney  Oeneral :  My  learned  friend  has 
no  right  to  assume  a  fact. 

OouJhwn :  1  had  a  right  to  ask  whether 
he  was  present  when  the  Becorder  was 
cross-examining  the  prisoner. 


(a)  (1885)  6  &  6  WilL  4.  c.  76. 

(6)  See  Stephen's  History  of  the  Criminal 
Law,  1,  441  ;  7  Geo.  4.  c.  64.  ss.  9,  3  ;  lilt  12 
Vict.  c.  42.  8.  17. 


LiTTLEDAL^  J. :  It  may  be  done  in  two 
questions. 

Attorney  Oeneral:  But  the  answer  to  the 
first  may  render  it  mmeceasary  to  pat  the 
second. 

GouOium :  Where  are  the  depositions  P 
Will  you  let  me  have  them  returned  P 
They  are  in  very  blood-thirsty  ink.  Did 
you  see  the  learned  person,  tne  Becorder 
of  Birmingham,  there  P — ^Yes,  I  did,  but 
when  I  assent  to  that  I  certunly  do  not 
assent 

When  you  say  yes  you  do  not  mean 
assentP— Of  course  I  do,  but  how  puerile 
it  is 

I  did  not  mean  any  disrespect— I  have 
too  much  resfiBot  for  our  Becorder— do 
you  mean  to  express  assent  or  dissent,  I 
am  waiting  to  hear  what  you  meant  when 
^ou  said  yes  P — ^I  assent  to  the  question 
in  its  simple  form. 

Now  be  very  particular.  Did  you  see 
him  cross-examine  the  prisoner  p — ^No. 

Perhaps  you  do  not  know  what  cross- 
examining  means.  Did  you  see  him  put* 
ting  any  questions  P — ^Were  I  ignorant  of 
that  process  you  would  soon  instruct  me. 

I  snail  do  my  best,  but  I  am  afraid  I 
shall  not  be  very  successliil  P — ^I  have  no 
recollection  of  seeing  Mr.  HiU  examine 
the  pei*son  at  the  bar. 

Did  you  see  him  examine  any  indi- 
vidual P — ^Yes. 

Was  he  getting  out  of  the  prisoner 
enough  to  convict  him  P — If  any  question 
on  earth  can  be  va^e,  that  is. 

I  do  not  think  it  is.  Was  he  putting 
any  questions  to  the  party  acci^ed  P — 
You  said  enough  to  convict  him. 

Was  he  not  extracting  from  the  prisoner 
that  which  was  to  commit  him  and  to  con- 
vict him  P — I  have  no  doubt  the  recorder 
was  examining  with  a  view  to  a  convic- 
tion ;  but  you  were  putting  a  question  to 
me  whether  he  was  extracting  sufficient 
to  convict  him. 

Attorney  General:  I  do  not  understand 
how  it  can  be  relevant  to  the  subject  we 
are  inquiring  into  what  the  Becorder  of 
Birmingham  may  have  done  on  any  parti- 
cular occasion  as  to  the  examination  in 
chief  or  cross-examination  or  re-examina- 
tion of  any  witness  for  any  purpose  what- 
ever. The  witness  savs  I  did  not  see 
Colline  there,  and  heard  no  questions  put 
to  CoUiM,  Now  my  learned  friend  Ser- 
jeant Oofdbwn  is  asking  as  to  what  Dr. 
Booth  heard  pass  upon  some  occasion  or 
other  with  some  other  persons.  How  can 
that  have  anvthing  to  ao  with  the  guilt  or 
innocence  of  OoUins,  the  defendant,  who 
stands  upon  his  trial  P  K  it  can  have  the 
remotest  connexion  with  GoUine^a  guilt  or 
innocence  it  ought  to  be  received,  and  I 
can  make  no  objection.  But  I  cannot 
trace  the  most  distant  connexion  between 
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the  examinatiozL  of  a  person  by  the  Be- 
corder  of  Birmingham  and  the  guilt  or 
innocence  of  GoUina  upon  this  indictment. 

OouUmm :  I  submit  that  this  case  must 
be  tried  like  every  other,  and  that  it  is 
eyeryday's  practice.  There  is  not  a  gen- 
tleman round  me  who  has  not  known  it 
every  day,  that  what  transpires  before  a 
magistrate  ought  to  come  out ;  and  if  they 
choose  to  conduct  the  prosecution  in  so 
unfair  a  mode  as  to  suppress  what  passed 
before  the  maffistrate,  the  prisoner  has  a 
right,  and  I  have  a  right,  to  have  the 
depositions,  and  if  my  learned  friend  does 
not  put  them  in  I  may  put  them  in. 
Tour  Lordship  sees  they  are  conducting 
this  case  in  what  is  most  clearly  a  most 
unfair  way.  They  are  keeping  back  all 
that  passed  before  the  magistrates,  and 
they  are  goin^  about  on  Monday  morning 
to  find  the  witnesses  not  on  the  back  of 
the  indictment.  Dr.  Booth  is  not  upon 
the  indictment.  They  have  done  every- 
thing to  keep  the  prisoner  in  the  dark. 
The  first  witness  is  not  on  the  indictment. 
He  was  caught  this  morning,  and  now 
they  are  objecting  to  the  evidence  before 
the  magistrate  after  the  witness  says  that 
he  has  no  doubt  the  recorder  was  exa- 
mining with  a  view  to  the  conviction  of 
the  prisoner.  It  may  be  convenient  to 
shut  out,  but  my  learned  friend  will  not 
succeed.  I  will  nut  the  depositions  in. 
I  am  determined  tnat  the  way  the  prisoner 
was  dealt  with  shall  be  known  to  the  public 
and  to  the  Court. 

Attorney  General:  My  learned  friend  has 
given  no  answer  to  the  objection.  If 
what  CoUvM  said  is  evidence  we  shall 
have  it ;  but  we  are  now  inquiring  into 
what  took  place  upon  the  examination  of 
another  individual.  How  can  that  have 
the  slightest  relevancy  to  the  subject  we 
are  now  inquiring  into  before  the  jury  P 

LiTTLEDALE,  J. :  It  api)ears  to  me,  upon 
the  whole,  you  cannot  inquire  into  tnis. 
Suppose  the  defendant  CoUins  is  in  the 
course  of  examination  for  a  misdemeanor, 
the  other  prisoner  in  the  Office  is  charged 
with  some  other  ofience,  it  may  be,  with 
regard  to  other  charges  against  other 
persons ;  you  do  not  show  it  relates  to  the 
same  subject  matter. 

ChuUmm:  May  I  not  have  what  took 
place  in  the  presence  of  the  prisoner  F 

LnTLEnALE,  J. :  If  it  related  to  himself. 

Attorney  Chneral:  The  witness  says  he 
was  not  there. 

OovJhum :  Let  us  be  distinct.  Look  at 
the  defendant.  Did  you  see  him  before 
tiie  magistrates  P — No,  I  do  not  recollect 
ever  to  have  seen  this  man  before  this 
moment. 

Of  course  you  did  not  see  him  there  ? — 
Decidedly  not. 

Of  course  you  ^uld  not  say  whether 


you  had  anything  to  do  with  taking  bail 
from  him  P— I  think  I  had,  but  at  a  subse- 
quent period. 

It  was  eight  or  ten  days  afterwards  P— 
My  impression  is  that  I  had  a  voice  on 
that  occasion. 

Be  so  good  as  to  tell  me  in  your  practice 
as  a  magistrate  what  is  the  ordinary  sum 
in  which  you  hold  prisoners  to  bail  in  a 
felony  where  they  are  in  the  lower  walk  of 
life  P— My  practice  has  been  very  different. 

Difi'erent  as  it  is  give  us  it  P— I  think  in 
general  the  bail  taken  has  been  accommo* 
dated  to  the  emergency  of  the  occasion. 

But  you  have  not  told  me,  supposing 
the  individual  to  be  a  working  golasmit£ 
in  the  lower  walk  of  life,  what  ia  the  ordi- 
nary sum  you  fix  as  bail  P — In  some  in* 
stances  higher,  in  others  lower,  and  perhaps 
in  very  ordinary  cases  it  would  be  fifty 
pounds  or  a  hundred  pounds. 

The  principal  or  the  sureties  P — The 
principal  fifty  pounds,  and  the  two  sureties 
might  be  the  same  sum  each. 

Do  you  mean  vou  put  the  sureties  at  the 
same  sum  as  the  principal  P — I  think  it 
has  varied  in  our  omce. 

I  only  want  to  know  the  practice  in 
cases  of  felony  P — Then  the  sum  would  be 
according  to  the  nature  of  the  ofience  and 
the  circumstances  of  the  case. 

I  will  put  a  serious  ofience.  Suppose  a 
man  in  a  very  humble  situation  of  life, 
what  would  be  the  bailP — I  should  cer- 
tainly say  the  bail  required  by  the  circum- 
stances. I  know  in  the  case  of  this  man 
the  bail  was  put  high. 

Had  you  any  voice  in  it  P — There  were  a 
great  number  of  magistrates  present. 

Do  you  remember  five  bail  and  one 
hundred  pounds  each  being  ofiered  and 
refused  P — ^Yes,  I  do  think  1  recollect  it, 
on  account  of  the  irresponsibility  of  the 
parties  ofiering  it. 

Are  you  certain  of  thatP  Will  you 
pledge  your  oath  to  thatP — Yes,  I  do. 
We  should  proceed  on  no  other  principle* 
than  upon  me  ground  of  the  alleged  irre- 
sponsibility, and  to  my  jud^ent  proved 
irresponsibility,  of  the  individuals  ofiering 
themselves. 

You  mean  to  pledge  your  oath  the  five 
bail  and  one  hundred  pounds  each  were 
refVised  on  account  of  the  insufficiency  and 
not  on  account  of  its  being  only  one  hun- 
dred pounds  each  P — ^That  is  my  decided 
impression. 

Do  you  not  know  that  one  of  those  was 
the  bail  you  afterwards  took(a)  P — ^Yes,  one 
might  have  been. 

That  was  the  ground  you  took  P— Yes, 


(a)  The  bail  required  was  500/.  each  and  two 
sureties,  each  of  250/.— liovett's  Life,  p.  220. 
See  Lord  Brougham's  ramarks,  July  18,  1889, 
Hansardy  Pari.  Deb.  8rd  series,  49, 488. 
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not  the  irreflponsibilit  J  of  the  whole  but 
of  part.  [Before  the  police  attempted  to 
disperse  the  crowd  I  said  for  Goa's  sake 
do  disperse.  The  police  had  decidedly  the 
worst  of  the  fighting.  They  were  armed 
with  their  staves. 

George  Martin, — Examined  by  Wad* 
dington, 

I  am  an  inspector  of  the  London  police 
force,  and  commanded  the  force  that  came 
to  Birmingham  by  the  railway.  "We  left 
onr  side-arms  at  the  railway  station,  and 
we  had  only  oar  staves.  After  a  stone 
struck  Dr.  booth^s  horse  he  gave  orders 
to  arrest  the  speaker.  I  endeavoured  to 
force  my  way  to  got  at  the  man,  and  there 
was  a  regnlar  fight  between  the  police  and 
the  mob.  I  got  a  severe  out  on  my  right 
eye  with  a  sharp  stone.] 

Any  other  injuries? — ^Yes,  I  was  at- 
tacked by  some  of  the  mob  who  had  armed 
themselves  with  stones.  I  got  my  hat 
knocked  off,  and  it  was  lost,  and  a  hand- 
kerchief that  was  in  it,  and  I  got  a  severe 
blow  on  my  mouth,  and  the  blow  knocked 
out  one  of  my  teeth,  and  my  arms  were 
very  much  bruised  in  protecting  my  head ; 
my  arms  were  bruised  from  one  end  to 
the  other,  and  my  coat  was  cut  through 
on  my  shoulder  by  some  sharp  instrument. 

Were  you  and  your  men  on  the  point  of 
being  overpowered  P — ^Yes, 

What  did  you  do  upon  that  P — ^I  went 
up  to  Dr.  Booth,  the  mayor  was  with  him 
at  the  time,  and  while  advancing  I  saw  a 
large  stone  strike  the  mayor's  horse. 

Did  you  request  Dr.  Booth  and  the 
mayor  to  call  in  the  military  as  you  could 
not  keep  your  stand  P — ^Yes. 

And  they  were  off  for  that  purpose  ? — 
They  left  the  Bull  Bing. 

And  you  found  vourself  after  that  sur- 
rounded by  the  mob  P — ^Yes. 

How  many  men  were  with  you  P — About 
four. 

That  was  all  you  could  collect  at  the 
time  P — Laaton,  one  of  the  men  that  were 
stabbed  afterwards,  and  had  the  prisoner 
by  the  monument. 

Was  he  of  your  jjarty  at  that  time  P— Yes. 

Being  in  this  situation,  surrounded  by 
t^e  mob,  tell  us  what  you  did  ? — In  the 
street  on  the  left  of  the  monument,  called 
Bell  Street,  there  was  a  great  number  of 
the  mob,  and  they  were  pelting  us  with 
large  stones.  One  of  the  men  that  was  with 
me  got  his  lip  cut  right  through. 

What  did  you  do  in  consequence  of 
ihatP — I  thought  if  we  removed  in  the 
front  of  the  monument,  being  pelted  in 
that  way,  we  might  meet  witn  a  severe 
accident  from  some  of  the  stones,  and  I 
took  the  men  that  were  with  me  to  the 
men  that  were  pelting  us  from  that  street. 


Did  you  charge  up  that  street  P— Yes, 
we  did. 

What  was  the  result  of  it  P— After  we 
had  got  a  little  way  up  Bell  Street  we 
were  surrounded  by  the  mob  in  the  rear. 

From  Bull  Ring  r — Yes ;  completely  oat 
us  off  from  the  rest  of  the  body. 

What  did  vou  do  upon  that  P— We  forced 
our  way  in  front  of  us,  knowing  it  was  of 
no  use  tsying  to  get  back  to  the  Bull  Ring, 
the  crowd  was  so  great. 

Where  did  you  get  to  at  last  P— At  last 
we  were  so  exhausted  with  our  oxertioiu 
in  fighting  we  were  forced  to  get  into  a 
public-house  called  the  "  Turk's  Head." 

What  was  done  to  the  windows  of  llie 
"  Turk's  Head  "  after  you  had  taken  refuge 
there  P — The  windows  were  broken. 

ChuUfum :  I  do  not  know  how  far  this 
examination  ought  to  go.  It  is  done  only 
to  prejudice,  and  it  is  done  only  to  sup- 

Sort  the  introductory  averment,  which  we 
0  not  dispute.  It  is  to  prejudice  the  man 
with  all  those  circumstances,  which  had  he 
no  more  concern  in  than  your  Lordship. 

Attorney  General :  The  evidence  is  given 
to  prove  the  inducement,  and  to  show 
the  nature  of  the  meeting,  and  the  execu- 
tion, which  is  called  an  uiyust  outrage 
upon  the  people,  and  to  try  whether  the 
police  were  "bloodthirsty"  upon  this 
occasion. 

Chulhwm :  We  are  now  trying  the  riot 
and  a  large  quantity  of  matters.  My 
client  was  not  there. 

Waddington :  We  do  not  say  he  was. 

Goulbwm :  They  are  doing  it  to  raise  a 
prejudice. 

LlTTLEDALE,  J.  :  I  do  UOt  BOO  that  it  i« 
irrelevant. 

Goulbum :  If  you  think  it  is  material, 
let  it  ^o  in.  My  client  had  no  more  to  do 
with  It  than  my  learned  friend  the  AttoT' 
neyOeneral,  or  so  much,  perhaps. 

Waddington:  You  got  into  this  house 
and  remained  some  time  there  ? — ^Yes, 

Cross-examined  by  Ghidbwm. 

You  got  ill-treated,  which  I  am  sorry 
for.  You  said  there  was  a  little  hissing 
when  Dr.  Booth  got  there  P— Yes,  a  little 
hissing. 

A  very  little  hissing  you  said.  You  are 
well  acquainted  with  thatP — ^Yes,  I  did 
not  mind  that. 

I  believe  you  to  be  as  good  an  officer  as 
ever  walked.  The  doctor  waved  his  hand| 
and  he  said  "  Disperse  "  P — ^Yes,  I  heara 
him  say  ''disperse"  distinctly,  and  he 
laid  an  emphasis  on  it. 

Ooulburn:  Yes,  he  speaks  with  a  good 
deal  of  emphasis. 

lOharles  Laxton,  one  of  the  London 
police,  spoke  to  beiuff  stabbed  with  a  dag- 
ger by  a  man  whom  he  took  into  custody, 
and  to  being  dangerously  wounded. 
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WiOdam  Bennett^  a  special  constable, 
took  into  custody  a  man  who  strack  him 
on  the  head  with  a  cutlass. 

Charge  HodgetU  produced  a  bayonet 
which  he  found  upon  a  man  whom  he 
arrested,  and  who  had  also  in  his  pockets 
nine  stones. 

dhOrlBB  Watson  and  John  Clark  slated 
that  the  defendant  brought  the  manu- 
script of  the  handbill  which  was  printed 
and  distributed  by  his  direction. 

The  handbill  was  read.] 

Attorney  General:  This  is  the  case  on 
the  part  of  the  prosecution. 

Chulhv/rn :  There  are  other  witnesses  on 
the  back  of  the  indictment.  I  suppose 
they  will  be  called  P 

Attorney  General:  Any  witness  you 
please  may  be  called. 

OauXbwrn:  Mr.  Thomas  Olutton  Salt. 

Attorney  Oenerdl :  Is  there  any  other  P 

Ooulbwrn ;  Guest  may  be  wanted* 

Thomas  Glutton  Salt. 
Attorney   General:   I  have  nothing  to 
ask  him. 


Cross-examined  by  Goulbum. 


■Yes. 


You  were  before  the  grand  jury  P- 

You  are  a  leading  member  of  the  Foliti' 
cal  nnion(a)  P — I  have  always  belonged  to 
it. 

Your  principles  are  in  unison  with  the 
body  P — ^Decidedly  so. 

Are  you  one  of  the  Convention  P — I  was 
so,  but  I  resigned. 

One  of  the  original  body  ? — ^Yes. 

A  G-eneral  Conyention  for  the  Industrial 
Classes  as  it  was  called(&)  P— Yes. 

Haye  you  any  office  in  the  new  cor- 
poration r — I  have. 

What  offices  have  you  P — In  the  council. 

At  the  establishment  of  this  Convention 
can  you  tell  us  whether  Mr.  Alderman 
Muniz  was  one  of  them  P — He  was  elected 
one  of  them. 

He  was  treasurer  and  trustee  P— -Yes,  he 
was  for  a  time. 

Was  Mr.  Alderman  Hadley  one  of  them 
too  P— Yes. 

When  did  you  hold  your  nrst  meeting 
to  agree  upon  the  Convention  P — I  believe 
the  first  meeting  was  at  Holloway  Head, 
the  6th  of  Augast. 

The  6th  of  August  in  the  last  year  P— 
Yee,  was  there  a  very  large  body  of  per- 
sons assembled  upon  that  occasion  P — ^A 
reirj  great  many  indeed. 

Was  Mr.  Alderman  Muntst  a  great 
speaker  upon  that  occasion  P — ^I  believe 
that  he  dia  speak  upon  that  occasion. 


(a)  See  as  to  the  Birmiiighain  Political  Union, 
Place  MSS.  27,  819,  f.  69,  237. 

(6)  See  at  to  the  history  of  the  Convention, 
Lovett'sLifc,  201 ;  Place  MSS.  27, 821,  f.  Ul ; 
97»888. 


Was  Mr.  Attuoood,  the  member  for  Bir- 
mingham,  there  P— Yes,  he  was. 

Were  either  of  the  Mr.  Soholefields 
there  P-— I  think  Mr.  Scholefield,  I  am  not 
certain. 

Was  it  the  present  mayor,  or  the  mem- 
ber ? — ^I  think  the  member,  but  I  am  not 
certain. 

You  were,  I  believe,  a  speaker  on  that 
occasion  P— Yes,  I  did  speak. 

And,  according  to  your  prinoiplesy 
thouffh  they  differ  from  my  own,  tell  u8 
whetiber  you  said  anything  of  this  sort  P 

Attorvhey  General:  On  the  trial  of  this 
indictment  against  Collins  I  am  quite  at 
a  loss  to  understand  how  it  can  be  in  the 
slightest  degree  material  to  prove  what 
was  said  bv  this  witness  upon  the  6th  of 
August  1838.  That  is  what  puzzles  me. 
I  complain  of  its  being  wholly  irrelevant* 
and  I  object  to  its  being  received.  My 
learned  friend  might  just  as  well  prove 
what  had  taken  place  in  another  county  in 
August  1837,  which  had  no  oonnexion 
with  the  transaction  which  his  Lordship 
and  the  jury  are  now  engaged  in  investi- 
gating. For  that  reason  I  humbly  con- 
ceive it  is  a  mere  waste  of  public  time, 
and  that  the  evidence  is  inadmissible. 

GouHwm :  I  submit  that  your  Lordship, 
unless  your  Lordship  is  prepared,  which 
I  am  sure  you  are  not,  to  do  away  with 
all  the  rules  of  fair  play,  will  hear  the 
evidence  from  the  witness  whom  my 
learned  friend  has  put  upon  this  indict- 
ment, and  whom  my  learned  friend  was 
afraid  to  call. 

Attorney  General :  Let  us  argue  the  case 
in  the  usual  way. 

Goulbum:  I  will  argue  the  case  as  I 
please,  unless  my  Lord  tells  me  not. 
This  man  went  exjparte  before  the  magis- 
trates, and  my  learned  friend  was  afraid 
to  call  him.  I  have  a  right  to  call  him 
and  cross-examine  him.  I  am  about  to 
prove  that  the  witness,  and  other  persons 
liigh  in  distinction,  and  friends  of  my 
learned  friend,  have  repeatedly  applied 
language  five  hundred  times  more  violent, 
and  more  likely  to  cause  a  breach  of  the 
peace  than  this  publication.  And  yet  he 
and  his  friends,  wholesale  dealers  in 
sedition,  are  to  come  here  and  prosecute 
my  client,  and  say  you  shall  not  give  in 
evidence  what  your  own  witness  on  the 
back  of  the  indictment  has  said,  though  I 
could  show  that  he  uttered  words  infi- 
nitely stronger,  and  in  circumstances 
calciilated  to  excite  a  hundred  fold  more 
violence,  and"  excite  the  lower  classes  to 
sedition  and  rebellion  than  this  placard. 
This  language  I  am  about  to  show  has  not 
been  noticed,  and  has  been  allowed  to  pass 
again  and  again  in  the  presence  of  those 
high  functionaries  in  the  administration 
of  the  law  and  yet  nothing  has  been  said. 
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I  'submit,  nnlesB  this  is  to  be  wholly  ani- 
lateral,.  and  nnless  this  is  to  be  a  prosecu- 
tion in  which  the  Attorney  Oeneral  is  to 
pick  and  choose  witnesses,  and  create  yerjr 
(preat  prejudice  by  his  conduct,  I  am  en- 
titled to  put  this  in  eTidence. 

Attorney  Oeneral:  I  submit,  according 
to  every  rule  of  justice  and  fair  play,  this 
is  wholly  inadmissible.  On  what  grounds 
do  my  learned  friend  say  this  is  admis- 
sible, the  only  ground  is  that  Mr.  SaU, 
the  witness,  is  supposed  upon  some  occa- 
sion to  have  used  Tiolent  language.  What 
it  is,  I  know  not,  and  I  have  no  means 
of  knowing,  but,  supposing  it  is  ever  so 
Tiolent,  it  might  have  subjected  Mr.  8aU 
to  an  indictment.  But  how  can  the  lan- 
guage used  by  him  upon  the  6th  of  August 
1838  be  in  the  slightest  degree  releyant  to 
the  publication  of  this  bill  on  the  5th  of 
July  1839  P 

Ooulhum :  I  do  not  say  it  is  evidence. 
Bat  the  bill  arises  out  of  it.    It  says : — 

"  acting  under  the  authority  of  men  who,  when 
out  of  office,  sanctioned  and  took  part  in  the 
meetings  of  the  people." 

I  do  not  mean  to  say  it  is  evidence  on 
that  account,  but  it  appears  to  arise  out  of 
the  article  itself.  I  therefore  want  to 
show  the  authority  out  of  office  who — 
**  sanctioned  and  took  part  in  the  meetings  of 
the  people." 

At  the  same  time  I  do  not  mean  to  say 
that  that  makes  it  evidence,  because  it  is 
proving  the  truth  of  the  placard.  One 
question  for  the  iuij  is  here  whether  this 
is  sedition.  Surely  it  is  evidence  for  the 
jury  to  show  that  publications  a  hundred 
times  more  violent  have  not  only  been 
passed  by,  but  the  authors  of  them  have 
met  with  encouragement.  Is  not  that  a 
question  for  the  jury  P 

LiTTLEDALE,  J. :  I  rather  think  you  inter- 
rupted the  Attorney  OeneraZ. 

Attorney  General:  I  submit  to  your 
Lordship  that  this  case  ought  to  be  con- 
ducted like  all  others,  and  my  only  object 
is  that  it  should  be  conducted  according 
to  the  well-established  rules  of  evidence 
settled  by  the  law  of  England.  Here  is  an 
indictment  for  a  libeL  There  is  an  intro- 
ductory averment  in  the  indictment,  and 
we  have  called  witnesses  to  prove  it,  till 
my  learned  friend  said  we  had  done  too 
much,  that  we  had  proved  it  higher  than 
it  is  laid.  Then  any  evidence  he  might 
adduce  to  contradict  that  inducement  in 
the  indictment  would  be  clearly  admissible. 
That  I  do  not  dispute  for  a  moment.  Set- 
ting aside  the  inducement,  how  can  it  be 
admissible  P  It  is  to  show  that  at  some  prior 
time  A.B.,  CD.,  or  X.Y.  have  used  inflam- 
matozy  language  which  was  not  prose- 
cuted ;  ergo,  says  my  learned  frieno^  this 


man  ought  not  to  berprosecuted.  How  can 
it  be  received  upon  a  plea  of  not  guilty  tO' 
this  indictment  P  My  Lord,  I  only  wiab 
the  rules  of  evidence  to  be  adhered  to.  If 
you  think  it  is  admissible,  of  course  it  is 
my  dut^  most  respectfully  to  bow  to  your 
Lordship's  decision ;  it  is  not  for  me  to 
determine,  only  to  object.  It  will  be  a 
very  injurious  and  mischievous  prece- 
dent to  lay  down,  and  I  think  it  my  duty 
to  object.  I  have  objected,  and  mj 
learned  friend  has  replied,  and  your  Lora- 
ship  will  pronouncevour  decision. 

Lutledale,  J. :  The  onlv  wav  it  can  be 
adduced  in  evidence  at  all  is  this :  That 
they  have  mentioned  in  some  part  of  what 
is  considered  seditious  that  these  men 
acted — 

«  nnder  the  authority  of  men  who,  when  oat  of 
office,  sanctioned  and  took  part  in  the  meetings 
of  the  people,  and  now  when  they  share  in  the 
public  plunder  seek  to  keep  the  people  in  social 
slaveiy  and  pofitical  degradation." 

Mr.  Serjeant  Goulbum  seeks  to  show 
that  men  when  out  of  office  sanctioned 
this,  and  in  order  to  show  that  sanction 
he  asks  this  witness  Mr.  Salt,  a  common 
councillor,  whether  he  did  or  did  not  say 
certain  things,  and  they  ought  to  have 
persons  present  at  the  meeting  to  show  it 
did  actually  take  place  at  these  meetings. 
If  that  evidence  be  admissible  at  all  it 
can  only  be  to  prove  the  truth  of  what 
is  charged  in  the  libel ;  it  cannot  be  given- 
in  evidence  under  this  plea  of  not  guilty, 
and  I  think  it  is  not  evidence.  It  is  only 
evidence  offered  to  prove  the  truth  of  it. 

Goulbum:  In  mitigation. 

LiTTLEDALE,  J. :  We  are  not  upon  miti- 
gation now. 

Gotdbum :  In  observation  it  may. 

LiTTLEDALE,  J. :  Do  you  propose  to  show 
that  language  of  a  much  more  inflamma- 
tory nature  has  been  made  use  of  and  not^ 
punished  P 

Goulbum :  Yes,  my  Lord,  by  A.B.  aneft 
O.D.  and  F.H. 

LiTTLEDALE,  J. :  We  cannot  say  why  they 
were  not  punished. 

GoulbtMrn :  Of  course,  deferring  to  your 
Lordship,  I  shall  observe  upon  it  to  the 
jury.  (To  the  witness.)  You  petitioned 
Parliament  upon  it  P — ^Upon  what  subject  P 

After  the  Convention  was  established 
did  you  present  a  petition  to  either  House 
of  rarliamentP — ^Not  by  petition.  There 
was  a  petition  called  the  I^ational  Petition, 
which  was  generally  signed  throughout 
the  country,  and  contained  a  number  of 
grievances,  (a) 

When  you  were  established  did  yon 
publish  a  manifesto  of  your  general  prin- 
ciples P 


(a)  Presented  by  Mr.  Attwood,  M.P.,  Jane 
14,  1889.    See  above,  p.  IU6611. 
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Attorney  Oeneral:  This  is  more  objeo« 
tionable.  We  are  now  inqairing  into  some 
written  docnment  which  has  nothing  to  do 
with  the  canse. 

OouOmm :  These  are  the  resolutions  of 
the  Convention,  and  I  have  a  right  to  show 
the  resolutions  npon  which  they  were 
founded.  I  have  a  right  to  show  the  reso- 
lution upon  which  the  Convention  pro- 
ceeded, and  to  show  that  that  resolution 
was  infinitely  more  violent,  and  that  it 
was  sanctioned  by  persons  high  in  autho« 
rity. 

Attorney  Oeneral :  That  is  flying  in  the 
face  of  the  judge,  instead  of  submitting  to 
his  decision. 

Chulbum :  No,  his  Lordship  knows  me 
too  well  to  suppose  that,  I  am  going  to 
show  the  objects  are  constitutional  how- 
ever violent. 

LiTTLEDALE,  J.:  Not  by  putting  these 
forward  and  saying  they  are  the  resolu- 
tions of  the  General  Convention.  We  do 
not  know  what  they  are. 

Attorney  General:  It  is  to  show  that 
Collins  is  more  guilty. 

CfouHtfm:  Upon  Mome  TooMs  trial(a) 
such  things  were  admitted,  and  so  they 
ought  in  justice,  I  think. 

LnrLBDALE,  J. :  I  do  not  think  they  can 
be.  The  indictment  against  Home  TooJce 
was  for  high  treason. 

GoviUmm :  No,  my  Lord. 

LiTTLSDALE,  J. :  You  mean  in  1777,  when 
Lord  Thwrhw  was  Attomev  General  P 

OovXbwm :  Tes,  my  Lord ;  I  am  entirely 
in  your  Lordship's  judgment. 

LiiTLEDALS,  «r. :  You  cannot  show  it  to 
be  constitutional  because  other  people 
have  been  more  violent.  It  depends  upon 
circumstances. 

OouUbwm:  I  am  not  allowed  to  have 
your  oratory,  which  I  regret.  You  know 
CoUins  P — ^Yes,  I  do ;  I  know  him  well. 

You  are  one  of  the  witnesses  for  the 
prosecution.  I  ask  you  what  is  his  cha- 
racter as  a  peaceful  and  well-disposed 
quiet  man  P — 1  should  mention  that  m  the 
progress  of  political  agitation  we  have 
often  had  inoividuals  breaking  in  upon 
our  meetings  using  violent  language,  and 
speaking  of  physical  force,  and  I  have 
known  CoUine,  without  any  exception 
whatever,  on  every  occasion  oppose  and 
attempt  to  put  down  all  such  language 
and  Allusions  to  physical  force.  I  have 
known  him,  when  such  language  was  anti- 
cipated previously,  invariably  state  such 
language  must  be  suppressed.  In  public 
and  private  conversation,  I  have  known 
him  mvariably  say  that  the  success  of  our 
cause  must  depend  upon  it. 

Attorney  OenercU :  1  really  must  object. 

Ootdbfwm :  He  is  your  own  witness. 

(a)  20  St  Tr.  651. 


Attorney  General:  That  cannot  make  it 
evidence. 

LnTLBDALB,  J.:  You  canuot  go  into 
individual  expressions. 

Defendant:  1  submit,  my  Lord,  I  feel 
it  a  particular  grievance  that  evidence 
should  be  allowed  to  be  heard  against  me, 
and  other  individuals  say  just  what  they 
please,  which  I  disavow,  and  the  Attorney 
Oeneral  objects  to  having  his  own  witness 
say  anvthing  in  my  favour. 

Ooiubwm :  1  ask  you,  in  your  judgment, 
is  he  not  a  most  neaceable  and  well-disposed 
subject  of  the  Queen  P — Undeniably  so.  I 
never  knew  one  more  so. 

Be-examined  by  the  Attorney  General. 

Where  was  this  Convention  originally 
established  P — HoUoway  Head,  the  6th  of 
August,  (g) 

Where  did  they  sit  P— Bolt  Court,  Fleet 
Street. 

How  long  did  they  continue  sitting  in 
London  P— -It  was  continued  for  several 
months. 

Then  did  it  adjourn  to  Birmingham  P — 
Yes,  it  did.(() 

You  say  that  you  were  originally  a  mem- 
ber P— -Yes. 

When  did  you  leave  it? — I  think  the 
fifUi  week  of  its  sitting. 

How  did  you  come  to  leave  it  P — I  left 
it  in  consequence  of  seeing  reoorts  in  the 
papers  of  language  which  I  oisapproved 
of  used  at  the  "Crown  and  Anchor" 
tavem.(c) 

You  heard  it  P— Yes. 

Was  that  before  they  adjourned  to  Bir- 
mingham P — It  was  not  a  meeting  of  the 
Convention,  but  a  meeting  at  the  "  Crown 
and  Anchor  "  tavem.((2) 

Did  that  meeting  take  place  before  the 
Convention  adjourned  to  Birmingham  P — 
Yes,  it  was  such  a  meeting  of  the  Con- 
vention. 

How  long  did  Alderman  Hadley  con- 
tinue to  belong  to  the  Convention  P — He 
left  it  at  the  same  time  I  did  and  for  the 
same  reasons. 


(a)  See  Ann.  Reg.  1888,  Chronicle  120. 
C6)  See  Lovett'B  Life  and  Place  MSS.  27, 
821. 

(c)  T.  Clatton  Salt,  the  witness.  Alderman 
HadJey,  and  R.  K.  Douglas  withdrew  from  the 
Oenend  Convention  by  a  letter  of  March  28, 
1839,  in  which  they  stated  *'  that  the  language 
made  use  of  at  the  'Crown  and  Anchor'  on 
Saturday,  the  1 1th  instant,  plainly  shows  that 
the  General  Convention,  wliile  professing  them- 
selves the  enemies  of  tyranny  and  oppression  in 
every  form,  are  yet  ready  and  anxious  to  peril 
the  soccess  of  radical  reform  on  an  appeal  to 
the  last  and  worst  weapon  of  the  tyrant  and 
oppressor."— Place  MSS.  27,  821,  t  71. 

(d)  The  "Crown  and  Anchor"  tavern  was 
in  the  Strand,  London. 
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Did  Mr.  Muniz  act  at  all  as  a  member  of 
this  committee  F 

Ooulbum  :  If  J  am  not  allowed  to  give 
the  actings  and  doings  of  these  people 

Attorney  General :  This  is  qnite  tbe  con- 
trary. I  will  remind  jour  Lordship  that 
yon  will  find  npon  yonr  notes  whether 
Mr.  Mtmtx  was  a  member  of  this  Conren- 
tion,  whether  Mr.  Hadley  was  a  member, 
and  the  witness  also.  I  have  confined 
myself  to  how  long  they  were  members  of 
that  Convention.  That  strictly  arises  by 
way  of  re-examination.  I  have  only  asked 
how  long  they  continued  to  act,  if  they 
acted  at  all.  How  long  did  Mr.  Muntz 
act  if  he  acted?  He  never  attended  in 
London. 

Chulbuni:  Did  he  attend  the  private 
committee  meetings  P — ^Yes^  prior  to  going 
to  London. 

Attorney  General :  Did  he  at  all  attend 
in  Birmingham  or  London  after  the  Con- 
vention went  to  London  P — ^No. 

QouJhfi^m:  Did  Mr.  MwUz  ever  attend 
any  private  meeting  of  the  committee  P — 
Yes. 

Up  to  what  time  did  he  attend  the  pri- 
vate meetings  ?— Up  to  the  time  we  went 
to  London. 

Attorney  Oeneral:  Never  afterwards P — 
No. 

GouRmrn:  Was  that  the  time  he  was 
made  an  alderman,  do  you  know  P — ^Before 
he  was  made  an  alderman. 

How  much  before  P — ^I  really  have  not 
the  dates  in  my  mind. 

Attorney  General :  That  closes  the  case 
for  the  prosecution. 

Defence. 

iGoullnirn  complained  of  the  nature  of 
the  prosecution.]  In  the  course  of  my 
professional  life  never  have  I  known  any- 
thing approaching  to  such  an  unjust  and 
unworthy  attempt  to  crush  an  innocent 
man  than  this  prosecution  presents.  My 
learned  friend  talks  of  morals.  It  is  im- 
possible to  speak  without  disgust  of  an 
attempt  of  this  description.  Sedition  !  A 
prosecution  for  sedition  by  men  who  have 
lived  and  moved  and  had  their  being  by 
sedition,  who  for  twenty  years  have  been 
breathing  nothing  but  sedition,  have 
reaped  the  fruits  of  it,  and  now  in  the 
language  of  this  supposed  libel  turn  round 
upon  the  poor  and  less  fortunate  of  their 
own  class,  their  own  clan,  and  attempt 
by  the  most  unfair,  iniquitous,  and  ui^'ust 
means  to  crush  them  to  the  earth  I  Grentle- 
men,  I  have  no  hesitation  in  saying  that 
there  never  has  been  a  GK)vemment  pro- 
secution or  any  other  conducted  in  the 
shabby  way  this  has  been«  There  has 
been  a  cautious  selection  of  witnesses  and 
every  sort  of  attempt  to  load  the  honest 


man  that  I  defend  with  prejudice,  which 
haflno  more  to  do  with  the  case  than  if 
any  ome  of  you  were  to  be  charged  to- 
morrow with  one  offence,  and  evidence 
adduced  to  establish  another.  The  whole 
conduct  of  the  prosecution  has  been  imcan- 
did  and  disengenuous  throughout.  IWHy 
had  the  prisoner  been  selected  P]  He  is  a 
poor  man,  and  if  you  want  to  give  offence 
to  a  Whig,  if  you  want  to  cause  anybody 
connected  with  a  Whig  (Government  to  feel 
annoyance  and  disgust,  it  is  only  neces- 
sary to  admit  you  are  poor.  So  long  as 
you  are  prosperous  and  can  be  of  use  to 
them,  so  long  will  they  smile  upon  you. 
They  have  two  notes ;  when  they  are  out 
of  office,  what  my  learned  ftiend  has  pub- 
lished are  "  trifles  light  as  air."  If  they 
were  out  of  office  we  should  have  the 
Attorney  General  and  those  who  instruct 
hiin  laughing  at  a  publication  of  this 
kind.  I  will  tell  what  they  would  have 
called  it.  They  would  have  called  it  "  the 
voice  of  the  nation."  In  office  they  would 
have  called  it  "  the  whisper  of  a  Action." 
If  events  had  taken  the  turn  which  some 
few  weeks  ago  it  was  contemplated  they 
would,  is  there  any  one  of  you  who  doubte 
that,  instead  of  Sir  John  CwrMoheU  being 
here  to  prosecute  as  Attorney  General,  ho 
would  have  been  here,  as  he  was  hereto- 
fore when  out  of  office,  tossing  up  his  cap 
in  the  middle  of  the  crowd,  and  telling 
the  people  they  had  a  right  to  meet  for 
free  idiscussion  P — I  shall  give  you  chap« 
ter  and  verse  for  it^and  telling  them 
there  is  no  harm  in  processions  at  mid- 
night and  with  torches,  though  he  has 
told  you  they  were  dangerous  to  the  pub- 
lic peace.  He  once  said, ' '  Do  not  tell  me  of 
torchlights,  the  people  have  a  right  to  meet 
by  torchlights,  and  they  are  no  more  illegal 
than  if  nurthing  candles  were  carried." 
That,  I  do  confess  to  you,  does  fill  mj 
mind  with  ineffable  disgust.^  There  is 
something  so  odious  in  the  vice  of  hypo- 
crisy. If  there  is  anything  to  my  nund 
revolting  it  is  this,  that  those  men  have 

Ereachea  up  sedition  all  along,  and  who 
ad  excited  these  people  to  the  breach  of 
the  peace  of  which  they  now  complain,  at 
whose  door  lies  all  the  mischief,  all  the 
blood,  all  the  uproar,  should  have  turned 
round  upon  the  most  weak  and  defenceless 
of  this  class,  and  select  the  poorest  man 
they  can  find,  and  conduct  the  prosecu- 
tion with  the  most  unfair  and  wicked 
motives,  and  then  ask  a  jury  to  send  one 
of  their  fellow  men  to  gaol  for  that  which, 
if  they  had  been  out  of  office,  they  would 
be  the  first  to  commend.  [The  ''bad 
men"  prosecuting  Colltm,  '^dastords  a» 
they  are,"  dare  not  put  the  mayor  in  the 
box.  He  would  have  stated  ttmt  there 
was  not  a  more  peaceable  man  than  the 
defendant.     With  Sir  John  OampbeU  re- 
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dnoed  to  plain  **  John "  we  should  hare 
a  Tery  different  state  of  things.  Counsel 
read  a  Letter  by  the  Attorney  Cfeneral, 
addressed  by  him  to  a  person  named 
Cookey  who  had  been  indicted  for  publish- 
ing a  seditious  libel  and  containing  these 
words : — 

*'  I  am  desirous  to  correct  a  mistake  vhich  I 
underBtand  prevails  with  you  and  other  of  my 
friends  at  Dudley,  that  the  prosecution  against 
yon  for  distributing  a  handbill  at  Birmingham 
IS  a  Government  prosecution.  I  assure  you 
that  Qovemment  neither  ordered,  nor  has  the 
slightest  connexion  vi'.h  it.  I  merely,  as  a 
private  barrister,  received  while  I  was  sitting 
m  Court  a  brief  to  apply  to  the  Court  of  King's 
Bench  for  a  criminal  information  at  the  instance 
of  the  Birmingham  Commissioners,  and  I  was 
obliged  to  make  the  application  in  the  discharge 
of  my  duty,  as  any  other  gentleman  at  the  bar 
must  have  done.  But  in  s^dressing  the  Court, 
my  dear  Sir,  I  spoke  not  in  my  own  person, 
but  only  according  to  the  instructions  I  had 
received  for  the  prosecutors-T 

CoUvM,  the  most  peaceable  of  persons,  had 
been  unfairly  dealt  with  in  a  manner  with* 
out  a  precedent  in  the  history  of  the  admi- 
nistration of  justice.  When  Drought  before 
these  gentlemen  (the  magistrates)  how  do 
they  deal  with  him  P  Just  as  you  might 
suppose  they  would.  They  get  the  learned 
Becorder,  a  gentleman  of  twenty  years' 
standing  at  the  bar,  who  comes  upon  the 
bench  for  the  specific  purpose  of  cross-exa- 
mining this  unfortunate  man,  even  with- 
out counsel  or  attorney  or  one  creature  to 
advise  with. (a)  ^  This  learned  gentleman 
thinks  it  becoming  in  him  to  put  a  quantity 
of  questions,  framed  with  mgenuily  and 
drawn  up  in  a  way  to  entrap  the  most 
crafty  man  aHye,  and  upon  this  examin- 
ation, abstracted  from  the  lips  of  this 
prisoner,  was  he  condemned  to  suffer 
the  greatest  possible  seyerity  and  hard- 
ship. I  should  be  glad  for  my  learned 
firiend  to  tell  you  any  parallel  case  in  the 
history  of  the  law  in  this  country.  There 
is  one  precedent ;  I  had  it  from  the  lips  of  ^ 
my  noble  and  learned  friend.  Lord  Den- 
man.  It  is  a  Whig  precedent.  Mr,  Michael 
Angelo  Taylor  presided  at  the  quarter  ses* 
uons  somewhere  in  the  north,  and  he 
proceeded,  like  this  learned  Becorder,  to 
put  a  Question  to  the  prisoner  to  convict 
him.  The  counsel  interferes,  upon  which 
he  was  told,  '*  Hold  your  tongue,  sir ;  may 
I  not  try  my  own  prisoner  in  my  own 
way  P  "  That  is  what  must  have  been  the 
precedent  upon  which  Mr.  HiU  acted,  but 
a  more  unfair  and  a  more  unjustifiable 
mode  of  proceeding  never  occurred  in  a 

(a)  See  report  of  examination  in  the  Times, 
July  8, 1839,  and  the  Sun,  July  8, 1839  ;  Place 
MSS.  87,  821,  p.  296. 


court  of  justice.  It  is  the  French  mode, 
not  the  old  English  proceeding.  £The  bail 
required  had  been  enormous ;  the  usual 
bail  required  for  the  poorer  class  of  per- 
sons in  felony  was,  the  principal  402.,  or 
the  sureties  20L  The  mob  behaved  ill; 
but  what  has  OolUns  to  do  with  that  P 
The  simple  question  is,  has  he  been  guilty 
of  publishing  a  seditious  libel  P  I  say  he 
has  not. 

Evidence  ?oe  the  Peisoner. 

William  SohoUfield.-^^XAmmed  by 
OotkUywrn. 

1  am  the  mayor  of  Birmingham.  I 
know  CoUine,  So  far  as  I  know,  his 
character  is  that  of  a  peaceable  man.  I 
applied  to  him  in  May  last,  when  the 
meetings  were  begun  to  be  holden  in  the 
Bull  Eing,  to  use  his  influence  to  prevent 
disturbances. 

Joseph  QiUott, — ^Examined  by  GouJbvArn^ 

GoUtns  has  worked  with  me  as  a  journey- 
man for  more  than  six  years.  I  am  a 
metallic  pen  maker.  His  character  has 
been  durmg  that  time  in  every  respect  as 
I  could  wish.] 

Befit. 

The  Attorney  Oeneral :  Gentlemen  of  the 
jury.  In  replymg  in  this  case  I  hope  that  I 
shall  not  betray  any  warmth  unbecoming 
the  walls  of  a  court  of  justice,  and  that  I 
shall  not  follow  the  example  of  my  learned 
friend,  Mr.  Serjeant  QotUbwm.  But  I  must 
say,  gentlemen,  that  I  think  the  line  of 
defence  he  has  adopted  can  meet  with 
no  sanction  and  no  approbation.  It  is 
veiy  different  from  any  I  have  ever  heard 
of.  That  mat  ornament  of  our  profes- 
sion, hoTdMlrshme,  when  at  the  bar,  was 
as  zealous  and  as  eloquent,  I  do  not  say 
more  so,  as  impressive,  I  cannot  say  more 
so,  than  my  learned  friend.  But  he  was 
always  courteous  and  polite.  I  do  not 
think,  however  desperate  his  case  might 
be,  he  ever  resortea  to  scurrility  and  Bil- 
lingsgate. Grentlemen,  my  learned  friend 
has  made  an  attempt,  which  shall  be  en- 
tirely defeated,  to  draw  me  into  a  discus- 
sion of  party^  politics.  Is  this  the  arena 
for  such  a  discussion  P  My  learned  fHend 
was  for  several  years  a  member  of  the 
House  of  Commons.  Then  was  his  time 
for  bringing  political  discussions  and  at- 
tacking the  Whigs  or  any  other  party  he 
disapproved  of.  [The  Attorney  Gener<d 
complained  that  a  private  letter  had  been 
read  in  Court.  He  also  complained  of  the 
attack  on  the  Recorder  of  Birmingham 
and  of  the  introduction  of  many  extra- 
neous topics.    The  question  was  what  the 


The  Queen  againet  John  CoUina,  1889. 


1175] 

prisoner  did  on  Taesday  the  5iih  of  Jnly, 
what  might  be  the  feefinffs  of  those  en« 
g^ed  in  the  contest  of  Jvly  4th  when 
uxey  read  on  the  5th  this  placard  posted 
np  in  the  Bnll  Bing  P] 


np) :  You 
iiether  the 


SmcMDro  VT. 

LiTXLEDALB,  J.  (in  snmmlng 
will  first  have  to  consider  wh 
statement  at  the  commencement  of  the 
indictment  that  there  was  an  nnlaninl 
assembly  which  was  dispersed  by  the 
police  be  true  or  not,  ana  if  it  be  true, 
yon  will  then  have  to  consider  whether 
this  publication  was  or  was  not  a  calm 
and  temperate  discussion  of  the  events 
which  had  occurred ;  for  if  the  object  of 
it  were  merely  to  show  that  the  conduct 
of  the  police  was  improper,  that  would 
not  be  illegal,  because  every  man  has  a 
right  to  give  eveiy  public  matter  a  can- 
did, fhll,  and  free  cUscussion.(a)  If  the  lan- 
guage of  this  paper  was  intended  to  find 
great  fault  with  tne  police  force  even  that 
might  not  go  beyond  the  bounds  of  fair 
discussion ;  and  vou  have  to  sav,  looking 
at  the  whole  of  this  paper,  whether  or  not 
it  does  so.  With  respect  to  the  first  reso- 
lution, if  it  contains  no  more  than  a  calm 
and  quiet  discussion,  allowing  something 
for  a  little  feeling  in  men's  minds  (for 
you  cannot  suppose  that  persons  in  an 
excited  state  will  discuss  subjects  in  as 
calm  a  manner  as  if  they  were  discussing 
matters  on  which  they  felt  no  interest), 
that  would  be  no  libel ;  but  you  will  con- 
sider whether  the  kind  of  terms  made  use 
of  in  this  paper  have  not  exceeded  the 
reasonable  bounds  of  comment  on  the  con- 
duct of  the  London  police. 

With  respect  to  the  second  resolution,  (5) 
it  is  no  sedition  to  saj  that  the  people  of 
Birmingham  had  a  right  to  meet  in  the 
Bull  Bing  or  anywhere  else ;  but  you  are 
to  consider  wheuier  the  words  that  they 

"  are  the  best  judges  of  their  own  power  and 
resources  to  obtain  justice  " 

meant  the  regular  mode  of  proceeding, 
bjr  presenting  petitions  to  the  Crown,  or 
either  House  of  Parliament,  or  by  pub- 

(a)  See  Beg.  v.  Sullivan,  11  Cox  C.C.  44. 
lb)  "What  does  this  mean,  that  <they  are 
the  best  judges  of  their  own  power?'    If  it 
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lishing  a  declaration  of  grievances;  or 
whether  they  meant  that  the  people  should 
make  use  of  physical  force  as  their  own 
resource  to  ootain  justice,  and  meant  to 
exdte  the  people  to  take  the  power  into 
their  own  faanos,  and  meant  to  excite  them 
to  tumult  and  disorder. 

The  third  resolution  refers  to  the  arrest 
of  Dr.  Taylor;  and  if  the  arrest  of  Dr.  2Viv- 
2er  was  considered  to  be  illegal,  the  defena- 
ant  had  aright  to  discuss  it  in  a  calm,  quiet^ 
and  temperate  maimer ;  and  if  Dr.  Taiflar 
had  been  arrested  in  a  manner  wholly  ille- 
gal and  improper,  we  may  allow  for  some 
warmth  of  expression.  I  have  alrMbdy 
said  that  the  people  have  a  right  to  dis- 
cuss any  mevances  that  they  have  to 
complain  of,  but  they  must  not  do  it  in  a 
way  to  excite  tumult.  It  is  imputed  that 
the  defendant  published  this  paper  with 
that  intent,  and  if  he  did  so  it  is  in  my 
opinion  a  seditious  libeL  It  seems  that 
on  former  occasions  a  sreat  deal  of  strong 
discussion  has  taken  p&ce ;  but  if  that  be 
so,  it  is  no  justification  of  the  defendant 
that  other  libels  lukve  been  published  that 
have  not  been  prosecuted. 

Verdict,  Guilty. 

Foreman  of  the  Jwry:  We  recommend 
the  prisoner  to  mercy  on  account  of  his 
gooa  character,  which  we  leave  in  your 
Lordship's  hands,  (a) 

(Attomies :  Solicitors  of  the  Treasury 
and  Griffiths  for  the  prosecution,  and 
Wright  for  the  defendant.) 


Matbrials  madb  U8B  OF.—The  report  ia 
chiefly  taken  from  the  shorthand  notes  in  the 
possession  of  the  Solicitor  of  the  Treasaiy. 
The  report  in  9  C.  &  P.  456  has  also  been  made 
use  of. 


meant  that  the  people  met  only  in  a  constita- 
tional  manner,  which  they  believed  they  w&te 
entided  to  do,  or  to  petition  both  Houses  of 
Parliament,  or  to  express  their  own  opinions  in 
a  temperate  manner,  that  would  not  be  libellous. 
The  question  is  whether  the  words  *they  ara 
the  best  judges  of  their  own  power  and  resources 
to  obtain  justice '  are  such  as,  in  your  opinion, 
proTC  the  allegations  in  the  beginniug  of  the 
indictment  that  they  were  to  <  excite  the  people 
to  a  breach  of  the  peace  and  to  raise  discontent, 
&c." — Shorthand  notes, 
(a)  As  to  the  sentence,  see  bdow,  1187. 
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THE  QUEEN  against  LOVETT. 


Tbul  of  William  Lovett,   befobe  Littledale,  J.,  and  a  Common 

JUBT,    AT    THE    WaBWIGK     SUMMEE    AsSIZES    ON    AUGUST    6,     1839, 

FOB  PUBLiSHiNQ  A  SEDITIOUS  LiBEL.    (Reported  in  9  C.  &  p.  461.) 

The  defendant  wrote  and  suped  a  handbill  whieh  was  printed  and  published  in  the  cireumstancea 
stated  aboYe  in  the  report  ciS,  y.  CoUiiu,    Indictment  for  publishing  a  seditions  libel. 

Billed  hj  lattlcdale,  J. 
1.  Evidence  of  FvbUeation, 

BWdence  of  a  doenment  which  has  been  published  being  in  the  handwriting  of  A.  is  primA 
facie  eyidence  of  publication  bj  ▲. 

S.  Seditious  Libel, 

A  publication  which  has  a  direct  tendency  to  cause  unlawful  meetings  and  disturbances,  and 
to  lead  to  a  violation  of  the  laws,  is  a  seditious  libeL 


Thi  Qobem  agamtt  IjOTBTT.(a) 
Wabwick  Assizes,  Angnst  6,  1839. 


Before  Lutlxdalb, 
Jury, 
The  following  jury 

Bichard  Green. 
Wm.  Cooper  (of 

Henley). 
Samuel  Heath. 
John  Cheshire. 
Valentine  Bates. 
George  Gk>odman. 


J.,  and  a  Oommon 

were  called  :— 

Samuel  Watson. 
Thomas  Bowyer  Fid- 

dian. 
William  Iliffe. 
Henry  Middleton. 
William  Bartham. 
Aaron  Watson. 

The  prisoner  haying  surrendered  in  dis- 
charge of  his  bail  was  arraigned,  and 
pleaded  not  guilty. 

LrrrLEDALB,  J. :  Ib  the  prisoner  entitled 
to  trayerse  P 

Attorney  Chneral :  He  is  not  entitled. 

Waddingion:  He  was  held  to  bail  on 
the  6th. 

Attorney  General :  Taking  both  days  as 
exclusiye  ^ere  are  twenty  clear  days. 
He  was  held  to  bail  on  the  6th  and  com- 
mitted on  the  27th. 

LiTTLSDALE,  J. :  There  are  a  clear  twenty 
days,  both  exclusiye.  It  appears  you  are 
not  entitled  to  trayerse.  I  do  not  know 
whether  you  wished  it. 

The  jury  were  sworn. 

Attornmf  General :  As  Mr.  Lovett  defends 
himself  it  will  be  probably  more  oon« 
yenient  to  him  to  come  down  to  the  table 
rather  than  stand  at  the  bar.  I  haye  no 
objection. 

The  defendant  left  the  bar,  and  took  his 
seat  at  the  table.(&) 


(a)  For  an  account  of  Loyett,  who  was 
secretary  to  the  General  Convention  of  the 
Working  Classes,  see  "  The  life  and  Struggles 
of  William  Lovett."    (London,  187S.) 

(6)  See  Rex  y.  Carlile,  6  C.  &  P.  636 ;  Heg. 


LoveU:  There  are  two  indiyiduaLs  I 
object  to  on  the  jury.  I  understand  I  am 
at  liberty  to  do  so.(a) 

Attorney  General :  Yes,  if  you  can  assign 
any  caTise  why  they  are  not  qualified  to 
serye. 

Lovett :  From  certain  expressions  I  haye 
heard  attributed  to  these  indiyiduals,  of 
the  wish  that  all  the  Chartists  were  hung. 
The  persons  I  object  to— 

Attorney  General :  You  must  giye  some 
eyidence  of  it. 

Lovett :  1  did  not  understand  that  was 
necessary.  I  thought  I  was  at  liberty  to 
object. 

Attorney  General:  No.  In  all  cases  of 
felony  there  is  a  peremptory  challenge 
allowed,  and  the  jury  may  be  challenged 


y.  Vincent,  9  C.  &  P.  275.  As  to  the  practice  in 
cases  of  felony  where  the  prisoner  has  been  out 
on  bail,  see  Reg.  y.  St,  George  9  C.  &  P.  483, 
48511.— (Note  by  reporters  in  9  C.  &  P.  462.) 

(a)  '*  I  need  scarcely  to  state  that  when  my 
case  came  on  I  had  but  little,  if  any,  chance  of 
a  fair  trial.  In  the  first  place,  I  had  not  a  fhir 
Jury;  for  several  of  them  on  the  eve  of  my 
trial  had  been  heard  to  express  themselves  very 
strongly  against  us  ;  two  of  them  in  particular 
wishM  all  the  Chartists  were  hanged.  This 
fact  was  communicated  to  me  by  sevenJ  persons 
who  heard  them  say  so,  but  being  given  to 
believe  that  I  could  peremptorily  challenge  any 
person  on  the  jury,  I  neglected  to  bring  my 
witnesses  into  court,  as  required  in  cases  of  nus- 
demeanor,  so  that  I  was  left  to  the  mercy  of 
men  who  would  have  substituted  hanging  for 
imprisonment  if  they  had  the  power.  In  the 
next  place,  the  Attorney  General  had  very  un- 
justly caused  to  be  spread  out  on  the  table  a 
display  of  weapons  of  various  kinds,  said  to 
have  been  taken  from  persons  in  the  Bull  Ring, 
and  by  his  handling  and  referring  to  them 
durinff  his  address  evidently  sought  to  connect 
me  with  the  riots  and  burnings  uiat  had  taken 
place  there."— Lovett's  Life,  p.  887. 
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without  any  reason  a60igrned.(a)  In  the 
case  of  a  misdemeanor  tnere  is  no  such 
challenge.  You  can  onl^  challenge  by 
assigning  a  cause  and  proving  it.(&) 

Lovett:  There  is  a  difficulty  of  proof 
here.  I  see  there  is  little  cliance  nere. 
It  seems  there  is  no  alternative,  I  must 
submit  to  the  individuals  selected. 

Attorney  General :  They  are  not  selected. 
They  are  ballotted  for.  I  have  made  no 
challenge  on  the  part  of  the  Grown.  I 
might  have  challenffed  and  asked  any  of 
the  jury  to  be  passed  over,  but  I  made  no 
objection,  and  they  have  been  chosen  by 
ballot.  I  make  no  objection  to  any  jury- 
men on  the  panel. 

The  indictment  was  opened  by  Wadding- 
ton. 

The  indictment,  which  was  in  precisely 
the  same  form  as  that  in  the  preceding 
case  of  Regina  v.  Collins,{c)  charged  that 
the  defendant  did— 

«  write  and  publish,  and  naase  and  procoie  to  be 
written  and  published," 

a  seditious  libel.  The  libel  was  the  same 
handbill  which  was  the  subject  of  the  in- 
dictment in  the  preceding  case  of  Begina 
V.  CoUine. 

Cass  fob  thb  Obown. 

[The  Attorney  General  described  the 
events  of  the  4th  Julv,  and  the  alarm  in 
Birmingham  after  the  riot  had  been 
quelled,  and  then  commented  on  the  reso- 
lutions, the  alleged  libel,  adding :]  Now, 
I  propose,  and  Mr.  Lovett  will  be  good 
enougn  to  attend  to  this,  that  the  wit- 
nesses may  be  put  into  the  box,  and  their 
evidence  read  over  to  them,  and  being 
sworn  they  may  be  asked  if  they  adhere 
to  the  eviaence  given,  and  Mr.  Lovett  can 
then  examine  them.(cn  If  he  prefers  it, 
I  will  KO  through  the  whole  of  the  evidence 
from  Sie  beginning. 

Lovett:  No,  I  approve  of  your  proposi- 
tion. 

[The  judge's  notes  of  the  evidence  of 
Charlee  Oolbome  were  read  over. 

William  Scholefield,  the  mayor,  gave 
evidence  as  to  the  events  of  the  4th  July. 

The  notes  of  the  evidence  of  Oeorge 
Martin,  Oharlee  Laxton,  and  George  Sod* 
gette  were  read. 

Oharlea  Watson  and  John  Olarhe  spoke 
as  to  the  manuscript  of  resolutions  being 
in  the  handwriting  of  the  jirisoner.  J 

LrnxEDALE,  J. :  There  is  no  evidence 
of  publication,  Mr.  JBdlgwf,    You   have 

(a)  To  the  number  of  twenty.  See  6  Geo.  4. 
c.  50.  B.  29.     Gray  v.  Beg,  11  CI.  &  F.  427. 

(6)  Co.  Litt.  1566.  But  see  Beg.  t.  Blake- 
man,  3  C.  &  K.  97. 

(c)  See  above,  p.  1149. 

(d)  See  Rex  t.  Foster,  7  C.  &  P.  495 ;  Beg. 
V.  Bertrand,  L.B.  1  P.C.  584. 


proved  that  it  is  the  handwriting  of  the 
defendant ;  but  you  have  not  proved  he 
g^ve  any  authority  to  publish  it,  or  autho- 
rity to  applyto  the  printer. 

Balguy :  We  have  proved  it  is  in  hiB 
handwriting. 

LrrTLBDALB,  J.:  It  might  have  been 
taken  out  of  his  drawer.  For  anything  I 
know  it  may  have  been  put  there  For 
some  private  use. 

Balguy:  1  find  it  laid  down  in  this 
work  (a) : — 

**  The  pablicatioD  may  be  directly  proved  by 
eyidence  that  the  defleodant,  with  his  own  hand, 
distributed  copies  of  the  libel,  or  exposed  its 
contents,  or  punted  an  ignominious  sign  over 
the  door  of  another,  or  took  part  in  a  procession^ 
carryixitf  a  representation  of  the  plaintiff  in 
elBgy,  tor  the  purpose  of  exposing  him  to  con- 
tempt and  ridicule,  or  malicioasly  read  or  snng 
the  contents  of  the  libel  in  the  presence  of 
others ;  all  of  these  facts  are  direct  proofs  of 
the  averment  that  the  defendant  published  the 
allied  libeL  But  it  frequently  happens  that  no 
diret;t  proof  can  be  given  of  the  defendant's 
agency  in  the  publication  of  the  libel,  and  resort 
must  be  had  to  indirect  evidence,  in  order  to 
connect  him  with  the  libel,  and  fix  him  with  its 
publication.  The  most  usual  and  important 
piece  of  evidence  for  this  purpose  consists  in 
proving  that  the  libel  published  is  in  the  hand" 
writing  of  the  defendant.  When  the  plaintiff 
has  proved  this,  he  has,  if  the  county  be  not 
material,  made  out  such  a  primA  facie  case  as  en- 
titles him  to  have  the  eontents  read  in  evidence.'' 

LiTTLEDALE,  J. :  In  Sir  Francis  JBicr- 
dett*s(h)  case  there  was  evidence  of  the 
publication.  I  do  not  know  whether  it 
was  in  the  handwriting  of  the  defendant; 
but  the  question  was  about  the  county  in 
which  it  was  published. 

Lovett :  It  was  proved  that  his  servant 
put  it  into  the  post  office. 

Balguy:  It  is  further  said  by  a  great 
authority  (Lord  HoU),  in  the  case  of  Bex 
V.  B^cr^i^)  that — 

**  when  a  libel  is  produced,  written  by  a  maals 
own  hand,  and  the  author  of  it  is  not  known,  he 
is  taken  in  the  mainer,  and  that  throws  the 
proof  upon  him,  and  if  he  cannot  produce  the 
composer,  the  verdict  will  be  against  him." 

Now,  if  I  prove  this  paper  to  be  in  the 
handwriting^  of  the  defenoant,  that  makes 
a  primd  facte  case  against  him.  Being  in 
his    handwriting,  and   afterwards   being 

gnblished,  is  presumptive  evidence  that 
e  published.  Here  is  a  libel  that  is  no 
doubt  published  by  someone.  It  appears 
to  be  in  the  handwriting  of  the  defendant, 
and  I  submit  to  your  Lordship  that  the 
mere  fact  of  its  being  proved  to  be  in  his 


(a)  2  Stark,  on  £v.  620, 8rd  ed.,  and  Bowioe's 
Nisi  Prius  Evidence,  15th  ed.  2,  787. 

(6)  See  Bex  v.  Burdett,  1  St  Tr.  N.8. 1 ;  S.C. 
8  B.  &  Aid.  717,  and  4  B.  &  Aid.  95,  314. 

(e)  1  Ld.  Baym.  417. 
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handwriting  followed  b]p'  act  of  pablica- 
tion,  throws  it  upon  him  to  discharge 
himself  from  the  presumption  in  law  that 
immediately  attaches ;  namely,  that  he 
was  the  party  who  not  only  wrote,  but 
published  it. 

LiTiLEDALE,  J.  I  I  havc  something  of  an 
impression  upon  my  mind  that  something 
of  this  kind  arose  in  the  State  Trials  in 
the  time  of  Charles  2.,  when  a  paper  was 
found  in  a  man's  desk. 

Waddington:  Yes,  my  Lord,  that  was 
the  celebrated  ease  of  Sidney. {a)  The 
paper  was  found  in  his  desk. 

tlTTLEDALB,  J.:  How  docs  it  appear 
that  the  defendant  knew  anything  of  it  P 
It  might  hare  been  taken  out  of  his  desk 
without  his  knowledge. 

Balguy :  A  man  may  write,  not  having 
an  intention  to  publish.  But  if  the  paper 
is  out  of  his  possession,  if  it  has  gone 
fortii  to  the  world,  the  pjresumption  is 
that  he  who  writes  and  signs  has  pub- 
lished it  also. 

LiTTLEDALE,  J. :  How  do  I  know  that 
his  desk  may  not  have  been  broken  open  P 
You  haye  no  evidence  how  it  came  out  of 
his  custody. 

BaLguy :  My  proposition  is  this,  that 
the  circumstance  of  its  being  in  his  hand- 
writing is  primd  facie  proof  of  the  act  of 
fublication  as  well  as  the  act  of  writing, 
do  not  mean  to  say  that  it  is  conclusive, 
but  it  is  primd  fade  evidence,  which  has 
imposed  upon  him  the  obligation  of  freeing 
himself  from  that  jprimd  facie  responsi- 
bility. I  do  not  say  it  is  conclusive.  He 
may  show  his  house  was  robbed,  and  his 
drawers  ransacked. 

Waddingion :  In  Sidney's  case  the  paper 
was  found  in  his  desk,  and  they  held  that 
the  writing  was  a  publication,  which  has 
since  been  repudiated.  But  still  there 
can  be  no  doubt  it  is  the  clear  law,  acted 
upon  in  civil  and  criminal^  cases,  that 
where  a  writing  is  proved  in  a  stote  of 

Eublication,  and  it  is  proved  to  be  in  the 
andwriting  of  the  defendant,  that  is 
primd  facie  evidence  that  it  was  published 
by  him.    Mr.  Starhie  says  (6) : — 

«  The  writing  or  even  printing  a  libel  does 
not,  however,  in  any  case  amoont  to  a  publi- 
cation, bat  is  mere  evidence  from  which  it  may 
be  inferred." 

If  there  is  a  publication  by  someone 
proved,  the  proof  that  the  libel  is  in  the 
nandwriting  of  the  defendant  is  sufficient 
to  throw  the  negative  proof  on  him. 

Bcdguy:  There  is  the  case  of  Bm  v. 
Beare,(c)  and  also  a  case  in  the  9th  volume 

(a)  9  St.  Tr.  817. 
(6)  S  Stark,  on  Ev.  3zd  edn.  620. 
(c)  1  Lord  Raym.  414;    S.C.  Carth.  407; 
2  Silk.  417  ;  Holt,  432 ;  12  Mod.  218. 


of  Cohe*8  Beport6,(a)  in  which  it  was  held 
that  a  libel  being  written  in  the  defend- 
ant's handwriting  is  presumptive  evidence 
that  the  publication  was  also  by  the  de- 
fendant, BO  as  to  throw  the  negative  proof 
on  him. 

Waddingion:  Mr.  Starhie  goes  on  to 
say: — 

**  Though  proof  that  the  libel  is  in  the  hand- 
writing of  the  party  goes  far  in  fixing  htm  with 
the  pnblication,  he  is  still  at  liberty  to  rebut,  if 
he  can,  the  strong  presumption  thas  raised 
against  him,  by  reconciling  the  fact  with  his 
own  innocence." 

LrETLEDALE,  J.:  I  think  upon  these 
authorities  that  there  is  sufficient  evidence 
to  go  to  the  jury. 

Defencs. 

iLovett  spoke  of  the  agitation  for  the 
constitutional  reform  known  as  the  Char- 
ter, and  referred  to  the  attempts  in  Bir- 
mingham to  restrain  the  rights  of  public 
meeting.] 

If  the  police  force  is  to  be  a  perambu- 
lating body  to  be  placed  at  the  disposal 
of  any  interested  or  exclusive  class,  the 
more  effectually  to  keep  back  public 
liberty,  it  is  veiy  properly  designated  in 
the  words  of  the  libel  as  an  unjust  and  un- 
constitutional force.  Indeed,  I  am  borne 
out  by  high  authority  in  thus  designating 
the  force.  My  Lord  John  BitsseUf  in  a 
speech  he  made  in  1832,  states : — 

"  I  speak  according  to  the  spirit  of  oar  con- 
stitation  when  I  say  that  the  liberty  of  England 
abhors  the  unnatural  protection  of  a  standing 
army.  She  abjures  the  continuance  of  fortresses 
and  barracks,  nor  can  these  institutions  ever  be 
maintained  by  force  or  terror." 

And  what  but  a  standing  army  of  the 
worst  description  is  this  force  that  is  pro- 
posed to  be  still  further  increased  P  This 
unconstitutional  force  having  made  an  in- 
discriminate attack  upon  men,  women, 
and  children,  having  volunteered  their 
services  and  looked  forward  to  promotion 
by  a  wanton  and,  I  am  prepared  to  show 
in  evidence,  a  bloodthirsty  discharge  of 
their  duties.  The  morning  after  this 
attack  a  considerable  number  of  the 
working  classes  of  Birmingham  called  on 
me,(&)  and  were  anxious  tmit  some  public 
expression  of  opinion  should  be  made 
respecting  the  outrage,  and  some  advice 
given  as  to  what  was  best  to  be  done 
under  the  circumstances  respecting  these 
public  meetings  and  more  especially  the 
meetings  in  the  Bull  Bing.  Never  having 
attended  the  meetings  in  the  Bull  Bing, 
conceiving  that  the  inhabitants  of  the 
town  must  be  better  judges  of  their  right 

(a)  Lamb'i  case,  9  Bep.  59. 
(6)  See  Lovett's  Life,  p.  218. 
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to  meet  there  than  stran^^era  conld  be,  and 
knowing  that  the  public  thorongh&ree 
had  been  stopped  np  formerly  by  those 
now  in  authority,  I  so  far  complied  with 
their  request  as  to  pen  and  propose  the 
resolutions  which  are  deemed  iibellous.(a) 
This  admission  will,  I  am  satisfied,  be 
taken  into  account  by  the  learned  counsel 
on  the  other  side,  though  I  sabmit  to 
you  that  you  had  no  evidence  before  you 
as  to  the  publication  of  that  libel.  Gentle- 
men, had  I  been  singular  in  strongly  ex- 
pressing my  feelings  respecting  the  uniust 
attacks  upon  the  people,  it  would  afford 
some  argument  on  the  side  of  the  prosecu- 
tion. But  when  much  stronger  language 
has  been  used  in  most  of  the  newspapers 
of  the  day  respecting  it,  when  it  has  Men 
made  the  subject  of  reprehension  and 
censure  from  one  extremit^^  of  the  king- 
dom to  the  other,  it  would  seem  as  if  a 
victim  from  the  ranks  of  labour  was  pre- 
ferred. The  lato  Lord  Ghancellor(&)-4nd 
we  should  presume  he  is  no  small  autho- 
rity regarding  the  law  in  this  case— said 
the  other  day  in  his  seat  in  Parliament 
that^ 

«he  had  seen  the  libel  for  which  these  per- 
sons were  served  (Mr.  Collins  and  myself),  and 
hardly  a  day  passed  that  he  did  not  see  a  worse 
case  m  the  newspapers." (c) 

The  resolutions  were  written  in  the 
excitement  after  the  affray.  There  was 
no  criminal  intention.  Why  ascribe  to 
CoUins  and  the  prisoner  results  which 
took  place  when  they  were  in  prison  P 

iLavett  referred  to  8ta/rh%e  on  libel, 
Deacon's  Digest  of  the  Criminal  Law,  Sir 
John  CampheWs  speech  in  defence  of  Cook 
in  1827,  and  Lord  Tenterden*8  charge  to 
the  jury  in  B.  v.  Mareden^id) 

(a)  '*  The  resolutions  having  been  carried 
vivd  voce,  each  of  the  delegates  present  are 
desirous  to  sign.  It  was  contended  that  on  so 
important  an  occasion  all  the  delegates  should 
sign.  Mr.  Lovett  observed  that  after  what  had 
happened  they  ought  to  be  prepared  for  any 
iUegal  proceeding  by  the  Grovemment  against 
them,  that  they  could  not  spare  victims,  that 
the  sacrifice  of  one  would  be  sufficient,  he  would 
sign  it." — MS.  Beport  of  Meeting  of  Conven- 
tion, 4th  July  1839.    Place  MSS.  27,  881. 

(6)  Lord  Brougham. 

(c)  *'  He  had  read  those  alleged  Ubels  which 
were  in  the  form  of  resolutions  agreed  to  at  a 
meeting  in  that  town,  called  respecting  the  con- 
duct of  the  police  in  the  town.  He  would  not 
give  any  opinions  about  this  alleged  libel,  suffice 
it  to  say  that  the  language  used  in  it  was  very 
strong,  and  it  might  be  a  question  as  to  the 
propriety  of  puttmg  the  men  on  their  trial.  He 
had  no  complaint  to  make  as  to  putting  these 
men  on  their  trials." — ^Lord  Brougham,  Jmly  18, 
1889  ;  Hansard,  Pari.  Deb.  8rd  series,  49,  487. 

((f)  See  1  Moo.  &  M.  489. 


EVIDBMCB  lOK  THB  DSFDrCl. 

WUUam  TTrt^R— Examined  by  LowU, 

I  am  a  printer.  I  was  in  the  Bull 
Bing  on  the  4th  of  July.  At  a  rough 
guess  I  should  think  about  800  peo^e 
were  there.  They  were  paying  very  polite 
attention  to  a  person  reading  a  newspaper. 
The  people  or  Birmingham  were  m  the 
habit  of  meeting  at  cQffereat  places  to 
hear  the  newspapers  read.  This  custom 
originated  witn  the  leading  members  of 
the  Political  Union.  I  remember  during 
the  fetation  for  the  Beform  Bill  peopU 
meeting  in  Union  Street  and  other 
thoroughfares.  I  saw  Dr.  Booih  and  the 
mayor  arrive.  I  heard  the  mayor  say, 
"  Men,  do  your  duty.  "I 

Did  the  police  do  their  duty? — ^They 
instantly  bc^an  to  maltreat  the  people. 

No  breach  of  the  peace  had  Occurred 
before  this  indiscriminate  attack  P — None 
whatever. 

Did  you  see  many  injured  P — Yes,  I  did ; 
I  saw  several. 

LiTTLBDiLLB,  J. :  The  polico  or  the 
people  P—The  people. 

LoveU :  Did  it  strike  you 

Bcdffuy:  That  is  his  impression.  Ask 
him  any  fact. 

Loveh :  Did  the  police  perform  their 
duty  in  a  very  humane  manner,  or  did 
they  knock  the  people  about  indiscrimi- 
nately in  a  Tory  brutal  manner  P — ^They 
knocked  the  people  about  in  the  most 
brutal  manner. 

Had  they  sabres  at  that  timeP — I  did 
not  see  any. 

Did  you  hear  the  Blot  Act  read  during 
that  time  P — ^I  did  not. 

Did  you  hear  any  caution  or  warning  of 
the  people  to  disperse  P — ^None  whateyer. 

CroBB-ezamined  by  Baiffuy. 

[I  was  once  convicted  for  forging  a 
hawker's  licence  and  was  sentenced  to 
eighteen  months'  imprisonment. 

John  WaUaee  TTiZson.— Examined  by 
LoveU. 

I  was  in  the  Bull  Bing  on  the  4th.  The 
people  were  peaceably  conducting  them- 
selves. I  saw  the  mayor  and  another 
gentleman  enter  the  Ball  Bing.  One  of 
tnem  turned  round  and  looking  towards 
the  people,  said,  **  There  they  are."  I 
lost  tne  remainder  of  the  sentence.  Then 
the  police  commenced  immediately  to  beat 
the  people.  I  saw  n  >  stones  thrown  and 
heard  no  groaning  previous  to  the  attack. 

Cross-examined  by  Waddington. 

I  am  not  a  Chartist.  I  am  «  Badical 
I  have  spoken  at  the  meetings.  Latterly 
bannm  were  introduced,  lliere  was  no 
groaning  or  hissing,  only  a  cry  of  '*  They 
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are  coming.    Make  way  for  them."  when  i 
the  police  approached.    I  saved,  in  Moor 
Street,  the  lives  of  two  policemen.    The 
men  on  horseback  made  use  of  no  such 
langoage  as  "  For  God's  sake,  disperse." 

Thomas  Farrington  said  that  he  saw  the 
police  beating  the  people  who  were  in- 
jured. 

James  Buff  spoke  to  the  same  effect.] 

The  people  were  very  peaceably  dis- 
posed P — ^Yes,  the  men. 

Did  you  see  any  particular  instances  of 
bmiality  towards  the  people? — I  did.  I 
stood  at  an  opening  adjoining  the  **  Spread 
Eagle  "  tavern  in  the  gateway  in  Spriceall 
Street,  and  I  saw  a  man  coming  down 
with  his  wife  on  his  arm.  When  they  got 
within  two  yards  of  me  the  policeman, 
without  saying  a  word,  struck  the  man 
and  knocked  him  down. 

What  part  did  he  strike  P— I  assisted 
to  raise  the  man,  and  when  I  got  him  up 
I  found  that  his  nose  was  completely 
broken. 

Did  this  man  appear  to  be  going  about 
his  usual  avocations  P — Tes,  he  did. 

He  did  not  interfere  with  the  meeting 
in  any  way  P— He  was  walking  on  the 
footpath. 

Cross-examined  by  Waddington. 

The  police  made  the  violent  attack 
without  the  least  notice  P  —  Without  a 
moment's  notice. 

Bushed  on  all  at  once  P — Yes. 

Did  anybody  touch  the  police  P — After 
the  attack  was  made.  I  believe  they  did 
some  minutes  after.  I  believe  some  people 
did  return,  but  we  were  all  dispersed  from 
the  meeting. 

IWiUiam  Gamsr  spoke  to  the  same 
effect.] 

Joseph  Corhett, — Examined  by  Lovett. 

Do  you  remember  being  at  Mr.  Watson's, 
10,  Summer  Kow,  on  the  19th  of  May  P — 
Yes,  I  do.  I  was  present  on  that  occasion. 

Do  you  remember  a  conversation  that 
took  place  on  that  occasion  as  regards  the 
best  means  of  uniting  the  conflicting  par- 
ties in  Birmingham  P — I  do. 

Do  you  remember  any  mode 

Balguy :  Do  you  think  this  is  evidence  P 

LiTTLEDALE,  J. :  I  do  not  SCO  that  it  is 
evidence.  The  object  is  to  show  that  you 
are  a  well-disposed  and  quiet  man,  and  did 
not  recommend  any  violence. 

Lovett :  That  is  the  object. 

LiTTiBDAXE,  J. :  You  cannot  ask  him  as 
to  particular  conversations.  You  may  ask 
him  your  general  habits,  manner,  and 
opinions,  and  as  not  inclined  to  acts  of 
violence. 

Lovett:  I  recommended    a   requisition 

should  be  sent  to  Mr.  Atiioood,  and  the 

terms  of  it  will  go  to  prove  that  I  was  not 

one  who  would  seek  to  excite  the  people 

o    61636. 


to  violence.  State  the  conversation  we 
had  P — There  was  a  good  deal  of  conversa- 
tion concerning  the  introduction  of  phy  • 
sical  force  to  obtain  what  we  called  our 
political  rights.  1  had  never  seen  Mr. 
Lovett,  and  having  read  some  of  his  pro- 
ductions and  heard  an  excellent  character 
of  him,  I  was  very  anxious  to  see  him, 
believing  him  to  be  an  ornament  to  my 
order,  that  is,  the  order  of  working  men. 
Mr.  Watson,  a  very  respectable  workman, 
invited  him  to  take  tea  with  him,  and  me 
likewise. 

LiTTLEDALE,  J. :  We  canuot  go  into  all 
that.  You  may  ask  whether  Mr.  Lovett 
expressed  any  opinions  discouraging  people 
to  use  physical  force  P — I  will.  We  were 
talking  about  the  best  mode,  and  Mr. 
Lovett  said  he  thought,  if  we  sent  a  re- 

Suisition  to  Mr.  Attwood  and  to  Oeorge 
'Frederick  Muntz — not  the  magistrate,  the 
elder  brother — ^having  the  confidence  of 
the  working  men,  he  no  doubt  would 
recommend  a  union  between  the  middle 
and  the  working  classes.  Mr.  Lovett 
suggested  it,  aiid  we  requested  him  to 
draw  up  a  resolation  to  that  effect;  and 
Mr.  Lovett  will  read  it. 

LiTTLEDALS,  J. :  No,  I  think  not.  Ask 
him  in  general  terms  whether  he  dis- 
suaded the  using  physical  force  P — ^Yes,  he 
did,  and  the  document  he  drew  up  has 
got  7,000  signatures  of  working  men  of 
Birmingham,  denouncing  physical  force 
and  violence. 

Lovett :  May  1  read  that  requisition. 

LiTTLEDALE,  J. :  No,  WO  caunot  go  into 
particular  requisitions. 

IBalguy  replied.] 

Sttmmiko  Up. 

LiTTLEDALE,  J.  (in  Summing  up) :  The 
first  inquiry  you  have  to  make  is,  whether 
the  defendant  published  this  paper.  If 
he  did  not  publish  it  there  is  an  end  of  the 
case  altogether.  If  you  are  of  opinion 
that  he  did  publish  it  you  will  then  have 
to  consider  whether  he  did  so  with  the 
intent  charged  in  the  indictment ;  and  if 
he  did  publish  it  with  that  intent,  then 
the  question  arises  whether  it  be  a  sedi- 
tious libel ;  and  I  am  bound  to  tell  you 
that  if  it  is  proved  to  your  satisfaction 
that  the  defendant  published  this  paper, 
and  had  the  intention  charged,  it  is  in  my 
opinion  a  seditious  libel. (a)  It  is  for  you, 
however,  under  a  recent  Act  of  Parlia- 
ment,(&)  to  decide  upon  the  law  as  well  as 
the  facts  ;  but  I  have  told  you  what  is  my 
opinion  if  you  are  satisfied  as  to  the  pub- 
lication and  the  intent.  There  is  in  this 
indictment  an  allesation  that  there  was 
an  unlawful  assembly  which  was  dispersed 

(a)  "  That  is  my  opiDion  in  point  of  law." — 
Shorthand  Notes. 
(6)  Foz't  Libel  Act,  82  Geo.  3.  e.  60. 

P  P 
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by  the  polioe;  a  great  deal  of  evidence 
has  been  given  to  show  that  this  was  an 
unlawful  assembly;  and  a  great  deal  of 
evidence  has  also  been  given  on  the  part 
of  the  defendant  with  a  view  of  showing 
that  iti  was  a  lawftil  meeting.  With  respect 
to  the  intent  of  the  defendant,  a  man  mnst 
be  taken  to  intend  the  nataral  conse- 
quences of  what  he  has  done  ;  and  if  this 
paper  has  a  direct  tendency  to  cause  un- 
lawful meetings  and  disturbances,  and  to 
lead  to  a  violation  of  the  laws,  that  is 
sufficient  to  bring  it  within  the  terms  of 
this  indictment,  and  it  is  a  seditious  libel. 
With  respect  to  the  publication  of  the 
paper,  it  is  proved  that  the  paper  is  in 
the  handwriting  of  the  defendant,  and 
that  copies  of  the  paper  were  nrinted ; 
but  there  is  no  evidence  that  tnat  was 
done  by  the  direction  of  the  defendant. 
However,  you  are  to  jndge  of  that,  and 

CL  will  consider,  ou  the  evidence  that 
been  given,  whether  the  defendant 
has  published  this  paper  or  not.  If  you 
are  of  opinion  that  he  has  published  the 
paper  then  you  will  inquire  whether  it  is 
a  paper  of  the  character  which  has  been 
assigned  to  it.  You  will  first  consider 
whether  the  introductory  allegations  of 
the  indictment  are  proved ;  and,  if  they 
are,  whether  the  defendant  published  this 
paper ;  and  whether  he  published  it  with 
Hie  intent  imputed  to  him  hj  the  indict- 
ment; and,  lastly,  whether  it  be  or  be 
not  a  seditions  libel ;  as  to  which  latter 
question  I  have  already  given  you  my 
opinion,  (a) 
Verdict — Guilty  .^ 

August  8,  1839. — The  prisoners  Collins 
and  Lovett  were  asked  what  they  had  to 
say,  why  the  Court  should  not  give  judg- 
ment upon  them  according  to  law. 

William  Lovett :  Because,  my  Lord,  in 
the  first  place,  the  jury  were  prejudiced 
against  me.  I  have  it  fVom  high  autho- 
rity that  several  of  them  declared  their 
express  wish  that  all  the  Chartists  should 
be  hung.  I  think  that  is  a  very  good 
reason  without  taking  into  account,  the 
evidence  Riven  on  the  trial  proving  the 
truth,  as  I  conceive,  of  the  facts  stated. 
The  prejudicial  feelings  of  the  jury  ought 
to  weigh  very  much  on  this  case. 

LiTTLEDiXE,  J. :  You,  John  Collins^  and 
you,  WiUiam  Lovett,  have  been  severally 


(a)  **  The  whole  of  the  case  is  this  :  If  you 
are  of  opinion  that  this  was.  an  unlawful  as- 
Mmbly,  and  these  persons  were  dispersed  by 
the  police  force,  undtT  the  direction  of  the  ma- 
gistrates, and  that  it  was  properly  done  by  the 
act  of  the  magistrates,  then  you  come  to  the 
inquiry  as  to  the  libel  itself ;  and  you  will  con- 
nder  whether  you  are  satisfied  that  this  pub 
lication  is  a  libel  published  with  the  intention 
charged  in  the  iDdictment."— Shorthand  Notes. 


convicted,  each  of  having  published  a 
seditious  libel.  I  have  taken  all  the  cir- 
cumstances into  my  most  serious  consider- 
ation. With  regard  to  you,  John  CoUini, 
the  jury  recommended  you  to  mercy  on 
account  of  your  having  a  good  character. 
With  regard  to  you,  WUham  LowH,  the 
jury  did  not  so  recommend  you ;  but  you 
have  also  had  a  very  good  character  given 
you  by  some  of  the  witnesses.  But  the 
jury  did  not  recommend  you.  I  do  not 
see'  that  I  can  make  any  difference  between 
yon.  The  sentence  of  the  Court  is  that 
you,  John  CoUin»,  be  imprisoned  in  the 
common  gaol  of  this  county  for  one  year, 
and  that  you,  WiUiam  LoveU,  also  be  impri- 
soned in  the  gaol  of  this  county  for  the 
space  of  one  year. 

CoUim :  In  the  year  1821  Oforge  Ed- 
wards, Charles  Maddoehs,  WiUiam  Oreat- 
head  Lewis,  and  Thomas  JonathanWooUer\a) 
were  convicted  of  a  similar  offence.  They 
made  an  application  to  the  Court  and  the 
Court  granted  it.  They  requested  to  be 
imprisoned  on  the  debtors'  side  instead  of 
the  felons*  side.  I  humbly  make  that  re- 
quest to  your  Lordship  in  our  case. 

LiTTLEDALB,  J. :  John  GolUns,  I  observe 
what  you  say,  but  it  does  not  appear  that 
I  have  any  power  to  give  such  instructions. 
You  allude  to  what  took  place  in  1821. 
It  is  generally  held  that  the  debtors*  side 
ought  to  be  appropriated  to  debtors  only. 
I  do  not  mean  to  say  the  Secretary  of 
State  has  not  that  power,  but  I  have  none. 
Since  1821  there  has  been  an  Act  passed 
as  to  the  classification  of  prisoners.  There 
was  one  in  1825,  but  it  does  not  appear  to 
me  that  I  have  any  power.  If  you  have 
any  application  to  make  your  course  will 
be  to  make  an  application  to  the  Secretary 
of  State  for  the  Home  Department. 

CoUins:  Since  that  time  other  parties 
at  Birmingham  have  been  convicted  ot 
selling  unstamped  publications,  and  they 
were  placed  on  the  debtors*  side.  The 
application  was  made  to  the  Court  of 
Quarter  Sessions,  and  I  thought  the  pre- 
sent Court  had  quite  as  much  power  as 
the  Court  of  Quarter  Sessions. 

LiTTLSDALE,  J. :  I  have  no  power. 

The  prisoners  were  removed  from  the 
bar.(6) 

Matk  RIALS  MADS  USB  OF. — ^Thc  report  Is 
taken  from  the  shorthand  notes  in  the  possession 
of  the  Solicitor  of  the  Treasury.  The  report  of 
"  The  Trial  of  W.  Lovett,  journeyman  cabinet  * 
maker,  for  a  seditious  libel  (Hetherington)," 
has  been  consalted. 

(a)  See  1  St  Tr.  N.S.  785. 

(6)  See  Times,  Jnlj  19  and  31,  1899,  as  to 
the  comp'aints  of  Lovett  and  Collins  of  alleged 
improp«-r  treatment  in  Warwick  GaoL  See 
also  Com.  Joum.  95,  284.  Hansard,  Pari.  Deb. 
3rd  series,  53,  1108. 
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THE  QUEEN  against  JOSEPH  RAYNER  STEPHENS. 


Trial  of  the  Reverend  Joseph  Rayner  Stephen:^,  before  Patteson, 
J.,  AND  A  Special  Jury,  at  the  Chester  Summer  Assizes  on 
August  15,  1839,  for  Seditious  Words,  Riot,  and  Unlawful 
Assembly. 

A  meeting  was  held  at  Hyde,  in  Cheshire,  on  the  14th  Norember,  1839.  It  was  attended  by 
many  persons  who  marched  in  procession  with  banners.  Among  the  inscriptions  on  the  banners 
were :  **  Tyrants,  believe  and  tremble,"  **  For  children  and  wife  we  will  war  to  the  knife," 
"Ashton  demands  universal  suffrage  or  universal  vengeance."  Some  of  the  persons  present 
carried  firearms,  which  they  discharged  in  the  oourse  of  the  meeting.  The  defendant  addressed 
the  meeting,  urging  the  people  to  arm  themselves.  Indictment  for  attending  an  unlawful  assembly 
and  for  inciting  the  people  to  unlawful  acts. 

Ruled  by  Patteson,  J. 

Unlawful  Attembly. 

That  wherever  a  body  of  persons  meet  together  in  great  numbers  in  such  a  manner  and 
under  such  circumstances  as  reasonably  to  excite  terror  and  alarm  in  the  neighbourhood 
there  is  an  unlawful  assembly. 


The  Queen  against  Stephetss. 
Chesteb  Assizes,  Angost  15, 1839. 
Before  Pattesok,  J.,  and  a  Special  Jury. 

The  Attom&y  General  (Sir  John  Camp- 
heUjia)  the  Attorney  Oenerdl  for  Cheshire 
(HiU),  Temple,  Jervis,(h)  and  WeUhy  for  the 
Crown. 

The  defendant  in  person. 

WeiUibv  opened  the  indictment,  which 
was  as  fol\owB(c) : —      « 

""  Cheshire  1  The  jurors  for  our  Sovereign 
to  wit.  /  Lady  the  Queen  upon  their  oath 
present  that  Joseph  Rayner  Stephens,  late  of 
Hyde,  in  the  county  of  Chester,  dissenting 
teacher,  and  divers,  to  wit  8000,  other  persons 
to  the  jurors  unknown,  unlawfully  and  mali- 
ciously intending  to  disturb  the  public  peace, 
And  to  endanger  the  persons  and  property  of, 
and  to  terrify  and  alarm  a  great  number  of  Her 
Mqesty's  quiet  and  peaceable  subjects,  and  to 
raise  and  excite  discontent  in  the  minds  of  Her 
Majesty's  subjects  with  the  laws  of  this  realm,  and 
to  excite  them  to  tumult  and  disobedience  of  the 
laws,  heretofore,  to  wit,  on  the  14th  day  of  No- 
Tember,  in  the  year  of  our  Lord  1838,  with  force 
and  arms,  at  Hyde,  in  the  county  of  Chester  afore- 
said, did  seditiously, unlawfully,  and  tumultuously 
assemble  and  meet  together,  after  sunset  and 
before  sunrise,  by  torchlight  and  with  firearms, 
staves,  and  other  weapons  of  offence,  and  in  a 
tumultuous  and  disorderly  manner,  and  did  then 
and  there  remain  and  continue  so  assembled  and 

(a)  Afterwards  Lord  Chancellor. 
(&)  Afterwards  Chief  Justice  of  the  Court  of 
Common  Pleas. 

(e)  See  the  Times,  April  29, 1889. 


met  together  for  a  long  space  of  time,  to  wit  for 
the  space  of  six  hours,  and  during  that  time  did 
by  the  discharge  of  firearms  and  the  display  of 
weapons  of  offence,  and  by  other  unlawful 
means,  then  and  there  greatly  disturb  the  public 
peace,  and  terrify,  aTarm,  and  disturb  Her 
Majesty's  quiet  and  peaseable  subjects  then  and 
there  passing  and  repassing  and  dwelling  and 
being  in  the  neighbourhood  of  the  said  persons 
so  assembled  and  met  together  as  aforesaid,  and 
during  that  time  that  the  said  Joseph  Rayner 
Stephens  did  then  and  there  by  divers  seditious, 
inflammatory,  and  unlawful  speeches  and  dis- 
courses, seditiously  and  unlawfully  endeavour  to 
inflame  and  excite  the  said  other  persons  so 
assembled  and  met  together  as  aforesaid  to 
obstruct  the  due  execution  of  the  laws  and 
government  of  this  realm,  and  to  make  insurrec- 
tions, riots,  tumults,  and  breaches  of  the  peace, 
and  did  then  and  there  advise,  exhort,  and  per- 
suade the  said  persons  so  assembled  as  afore- 
said to  procure  weapons  of  offence,  and  to  arm 
I  themselves,  and  to  disturb  the  public  peace  and 
tranquillity  of  this  realm,  in  violation  of  the  laws, 
good  order,  and  government  of  this  realm,  and 
against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity:  <*And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Joseph  Rayner  Stephens, 
mckedly  and  maliciously  intending  and  en- 
deavouring to  excite  popular  tumulc  and  dis- 
obedience of  the  law,  and  to  disturb  the  public 
peace  and  tranquillity,  heretofore,  to  wit  on 
the  said  14th  day  of  November,  in  the  year 
aforesaid,  at  Hyde  aforesaid,  in  the  county 
aforesaid,  with  divers,  to  wit  8000,  other 
persons,  assemble  and  meet  together  after 
sunset,  by  torchlight,  in  a  tumultuous  and  dis- 
orderly manner,  armed  with  firearms  and  other 
weapons  of  offence,  and  did  then  and  there,  with 
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the  said  persoDSi  whilst  they  were  so  assembled 
and  met  together  by  torchlight  as  aforesaid, 
unlawfully,  wickedly,  and  seditioasly  make  a 
greiit  riot,  rout,  disturbance,  tumnlt,  and  tumul- 
tuous a&^embly  for  a  long  space  of  time,  to  wit 
for  the  space  of  six  hours,  and  during  that  time 
the  said  Joseph  Rayner  Stephens,  and  the  said 
other  persons,  did  after  sunset  as  aforesaid,  and 
by  torchlight,  by  loud  shouts  and  noises,  and  by 
their  tumultuous  assembly,  and  by  the  discharge 
of  firearms  and  the  display  of  weapons  of  offence, 
greatly  disturb  the  public  peace  and  terrify  and 
alarm  Her  Majesty's  peaceable  subjects  residing 
and  being  in  the  neighbourhood,  and  during  the 
time  aforesaid  the  said  Joseph  Rayner  Stephens 
did  then  and  there  unlawfully  and  seditiously 
incite,  instigate,  and  persuade  the  said  other 
persons  then  and  there  assembled  and  being  to 
procure  firearms  and  other  weapons  of  offence, 
and  to  make  tumults  and  unlawful  assemblies, 
and  to  resist,  oppose,  and  obstruct  the  due  execu- 
tion of  the  laws  of  the  land,  and  to  disturb  the 
public  peace  and  tranquillity,  against  the  peace 
of  our  said  Lady  the  Queen,  her  crown  and  dig- 
nity :  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Joseph 
Rayner  Stephens,  wickedly  and  maliciously  in- 
tending and  endeavouring  to  excite  popular 
tumult,  and  to  disturb  the  public  peace  and 
tranquillity,  heretofore,  to  wit  on  the  said  14th 
day  of  November  aforesaid,  at  Hyde  aforesaid, 
in  the  county  aforesaid,  did  then  and  there 
unlawfully  and  seditiously  incite,  instigate,  and 
persuade  divers,  to  wit  3000,  of  Her  Majesty's 
subjects,  then  and  there  tumultuously  and  riot- 
ously assembled  and  being,  to  make  tumults  and 
unlawful  assemblies,  and  to  resist,  oppose,  and 
obstruct  the  execution  of  the  laws  ox  the  land, 
and  to  disturb  the  public  peace  and  tranquillity, 
against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignit}'." 

Opening  Speech  poe  the  Okown. 

The  Attorney  General :  My  Lord,  gentle- 
men of  the  jury,  I  have  the  honour  to 
attend  you  as  counsel  to  conduct  this  pro- 
secution against  the  defendant  Joseph 
Rayner  8tephen8,{a)  A  bill  of  indictment 
has  been  found  against  him  by  a  grand 
jury  of  the  county  of  Chester.  You  are 
now  to  determine  whether  be  is  ^ilty,  or 
not  guilty,  of  the  offence  laid  to  his  charge. 
Grentlemen,  it  humbly  seems  to  me  that  it 
is  indispensably  necessary,  under  circum- 
Btances  such  as  will  be  detailed  to  you  in 
evidence,  that  the  law  should  be  vindi- 
cated, and  that  such  offences  should  be 
suppressed  and  punished.  The  indict- 
ment, as  vou  heard  it  opened  by  my  learned 
friend  Mr.  Welshy,  charges  Stephens  with 
a  misdemeanor,  in  attending  an  unlaw- 
ful assembly,  and  in  inciting  those  who 

(a)  See  as  to  the  defendant,  "  Life  of  Joseph 
Rayner  Stephens,  preacher  and  political  orator, 
by  George  Jacob  Holyoake,"  and  Pla^e  MSS. 
27»  8S0,  f.  219,  267. 


were  present  to  disobedience  of  the  law. 
This  prosecution  in  no  degree  trenches 
upon  fair  inquiry,  whicli,  I  hope,  will  ever 
remain  in  this  land  of  liberty.  It  in  no 
degree  interferes  with  the  right  of  the 
subjects  of  this  free  country  to  meet  in  a 
quiet  and  peaceable  manner  to  confiida- 
any  grievance  that  they  may  think  they 
labour  under,  and  apply  by  constitutional 
means  to  have  these  grievances  redressed. 
Gentlemen,  there  may  be  the  freest  in- 
quiry, there  maybe  the  most  ample  means 
of  obtaining  redress  of  grievances  without 
any  violation  of  the  law.  Neither  in  this 
nor  in  any  civilised  country  can  it  be  en- 
dured that  meetings  should  be  held  where 
the  law  is  set  at  defiance,  and  where  lan- 
guage is  used  that  necessarily  and  in- 
evitably  leads  to  a  disturbance  of  the 
public  peace.  GTentlemen,  the  defendant 
IS  charged  with  having  attended  an  un- 
lawful meeting  and  having  taken  a  part 
therein ;  and,  under  the  correction  of  his 
Lordship  (whose  direction  in  point  of  law 
you  will  by-and-by  receire),  I  would  state, 
from  what  I  conceive  to  be  undoubt-ed. 
authority,  what  is  the  law  on  that  subject. 
[The  Attorney' General  cited  the  definition 
of  an  unlawful  assembly  by  Serjeant 
Hawkins{a)  and  by  Bayley,  J.,  in  directing- 
the  jury  in  B,  v.  Hunt  and  other8.{b)l 

Now,  gentlemen,  there  can  be  no  doubt 
that  is  the  law,  and  as  little  doubt  that 
that  is  what  the  law  ought  to  be.  It  is 
impossible  to  tolerate  meetings  of  vast 
bodies  of  people,  attended  with  such  cir- 
cumstances as  will  endanger  the  public 
peace,  and  will  cause  terror  and  alarm  in 
the  minds  of  those  who  are  peaceably  dis- 
posed. You  can  .never  tell  what  will  be 
the  result  of  such  an  assembly.  It  is 
wholly  unnecessary ;  for  people  can  meet, 
can  deliberate,  and  can  petition  the  Crown 
or  either  House  of  Parliament,  without  any 
such  circumstances  of  alarm  and  without 
any  danger  of  a  violation  of  the  law.  It 
will  be  for  you,  therefore,  ^entlemeny 
under  the  direction  of  his  Lordship,  upon 
the  facts  that  I  will  shortly  state  to  you, 
to  say  whether  this  assembly,  of  which 
you  will  have  an  account  from  the  wit- 
nesses, was  an  unlawful  assembly ;  whether 
Stephens,  the  defendant,  took  an  active 
part  in  that  assembly  ;  and  whether  he  did 
not  upon  that  occasion  use  language  to 
the  multitude  which  amounts  of  itself  to 
a  misdemeanor,  and  one  of  a  very  aggra- 
vated nature.  Gentlemen,  this  meeting- 
took  place  on  Wednesday,  the  14th  No- 
vember last,  after  dark.  There  was  a 
vast  assemblage  of  people  from  different 
^urts  of  that  portion  of  the  county  of 
Cheshire   and   the    adjoining   county  of 

(a)  1  Hawk.  P.O.  c.  2t  8.  9. 
(A)  1  St.  Tr.  N.S.  484. 
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Lancashire,  Ashton,  Stalybridge,  Dukin- 
field,  and  other  quarters.  They  assem- 
bled in  great  numbers  after  dark — I  think, 
seven  or  eight  o'clock— at  a  place  called 
the  Cotton  Tree,  about  a  mile  and  a  half 
from  Hyde,  which  is  a  great  manufac- 
turing village  in  the  ooun^.  There  were 
assembled,  I  believe,  about  6,000  persons, 
almost  all  strangers  to  the  town  of  Hyde. 
They  had  with  them  firearms  and  banners 
with  inscriptions  of  a  most  inflammatory 
and  culpable  nature.  Among  the  banners 
with  inscriptions  there  were  the  follow- 
ing:  ••  Tyrants,  believe  and  tremble," 
*' Liberty  or  Death,"  "Ashton  demands 
universal  suffrage  or  universal  yen- 
geanoe,"  "For  children  and  wife  we 
will  war  to  the  knife,"  "He  that  hath 
no  sword  let  him  sell  his  garment  and 
buy  one."  There  were  some  transparen- 
cies with  inscriptions ;  and  on  one  of 
these  there  was  the  word  '  *  Blood,"  They 
marched  in  procession,  six,  or  seven,  or 
eight  abreast.  There  were  loud  shouts, 
and  they  discharged  firearms  from  time 
to  time.  Having  met  at  the  Cotton  Tree, 
they  came  in  procession  to  a  place  called 
Flowery  Field,  and  then  through  the  town 
of  Hyde  to  a  place  near  the  centre  of  the 
town  by  the  turnpike  road,  where  hust- 
ings were  erected.  There  they  assembled, 
and  the  speaking  began.  There  being  from 
time  to  time  shouts  and  discharges  of  fire- 
arms, as  you  may  imagine,  the  inha- 
bitants of  Hyde  were  very  much  alarmed 
at  these  proceedings,  and  knew  not  what 
might  happen  before  morning  dawn.  The 
leader  of  the  people  on  that  occasion  was 
StgphenSf  the  aefendant. 

1  abstain  most  scrupulously  from  any 
allusion  to  the  conduct  of  that  gentle- 
man, except  upon  this  particular  occasion, 
for  which  he  is  now  called  apon  to  answer 
in  a  court  of  justice ;  but  it  is  my  duty  to 
detail  to  you  his  conduct  and  his  language 
at  that  time.  He  mounted  the  hustings 
and  addressed  the  assembled  multitude  ; 
they  applauded  the  sentiments  which  he 
expressed ;  and  with  their  applause  he 
continued  to  address  them  in  the  same 
strain.  Amongst  other  things  he  told 
them  that  he  had  ^ood  news  for  them; 
that  he  had  been  m  the  barracks,  and 
that  the  soldiers  would  not  act  against 
them.  He  said  that  there  were  several 
clubs  that  had  bought  arms  with  their 
burying  funds,  and   that  the    funds  set 


described  it  to  you  continued  till  nearly 
midnight.  They  then  took  their  depar- 
ture.  There  were  several  bands  of  music  ; 
there  were  a  number  of  torches;  and  at 
midnight  the  torches  were  seen  blazing 
through  the  streets  of  Hyde  and  on  the 
roads  leading  into  the  country,  and  at 
last  the  distant  music  died  away  upon  the 
ear.  Now,  gentlemen,  if  this  case  should 
be  made  out  before  you,  I  humbly  con- 
ceive there  can  be  no'  doubt  of  the  guilt 
of  the  defendant.  There  was  unquestion- 
ably an  unlawful  assembly ;  it  endangered 
the  public  peace ;  it  conveyed  terror  and 
alarm  in  the  minds  of  the  inhabitants  of 
Hyde.  [There  could  be  no  doubt  that 
the  defendant  used  language  calculated 
to  excite  the  people  to  acts  of  violence.] 
He  asks  them  if  they  are  ready.  Beady 
for  what,  gentlemen  P  Ready  for  tumult, 
for  confusion,  and,  I  am  afraid,  for  blood- 
shed. Gentlemen,  I  will  not  refer  to  the 
melancholy  events  that  haye  happened 
since  that  speech  was  delivered;  but  I 
ask  you,  as  reasonable  and  intelligent  men, 
whether  such  a  meeting  and  such  a  speech 
have  not  the  necessary  and  almost  inevit- 
able tendency  to  bring  about  a  violation 
of  the  law— to  incite  such  deluded  per- 
sons as  maybe  present  to  do  afterwards 
acts  for  which  their  lives  may  become 
forfeit  to  the  laws  of  their  country.  I 
understand  that  Stephens  is  to  defend 
himself;  an  undoubted  right  which  he 
enjoys.  I  understand  that  he  possesses 
considerable  talents,  and  I  have  no  doubt 
they  will  be  exerted  in  trying  to  vindicate 
himself  against  the  charge  brought  against 
him.  You  will,  no  doubt,  listen  with 
candour,  with  patience  and  attention,  to 
everything  he  may  urge  in  his  defence ; 
but  unless  he  can  call  witnesses  to  con- 
tradict the  facts  which  I  shall  lay  before 
you,  all  his  eloauenoe  and  ingenuity  must 
be  in  vain,  and  it  will  be  your  duty  to 
find  a  verdict  against  him. 

Stephens  said  he  should  ask  the  wifr- 
nesses  to  go  out  of  Court.(a) 

They  were  accordingly  directed  to  go 
into  the  grand  jury  room. 

Evidence  poe  the  Ceown. 

William  ManleVt  a  police  officer  of  Dukin- 
field  in  Cheshire.— Examined  by  Hill, 

I  was  at  Dukinfield  on  the  14th  of  No- 


apart  by  these  clubs  for  the  purpose  of  vember  1838.  On  the  evening  of  that  day 
^i_  T ^  --^ X  -i»  xu-:_ 1 my  attention  was  attracted  by  the  assem- 
blage of  a  very  great  bod^  of  persons  who 
were  walking  in  procession  six  abreast. 
It  was  about  half-past  seven  in  the  even- 
ing.   The  people  had  lighted  torches,  and 


tie  decent  interment  of  their  members 
were  diverted  from  that  purpose  and 
appropriated  to  the  buying  of  arms.  He 
asked  them  if  they  were  armed.  By  way 
of  answer  there  was  a  discharge  of  fire- 
arms. He  then  said,  "I  see  you  are 
ready,"  and  he  wished  them  "  Good 
night."    The  assembly  such  as  I    have 


(a)  See  18  St.  Tr.  348,  494;  17  St.  Tr.  1015; 
Boscoe'8  Criminal  Evidence  (1 1th  ed.),  128. 
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they  had  also  pots  of  fire,  and  carried  | 
banners.  The  procession  came  from  Ash-  ' 
ton,  one  part  of  them,  and  the  other  part  I 
from  Stalvbridge.  They  were  proceeding 
towards  Hyde.  I  heard  the  report  of. 
pistols  or  guns,  and  counted  tlie  reports  ', 
of  eleven.  I  followed  them  for  two  miles  \ 
and  a  half,  and  left  them  at  a  place  called 
Flowery  Field,  on  the  verge  of  Hyde.  I 
called  upon  George  MiUer,  a  constable,  as 
I  apprehended  that  a  breach  of  the  peace 
would  be  committed.  I  knew  a  place 
called  the  Cotton  Tree  between  Dukin- 
field  and  Hyde,  to  which  place  a  procession 
went;  and  there  they  joined  about  600 
persons  assembled.  The  first  procession 
might  be  composed  of  400  persons.  300 
came  from  Newton  towards  the  Cotton 
Ibree.  They  had  torches,  banners,  and 
pots  containing  fire.  The  assembly 
stayed  at  the  Cotton  Tree  for  about  half 
an  hour,  when  all  the  people  proceeded 
towards  Hyde,  six  abreast,  lliey  went 
quietly  along,  with  the  exception  of  the 
occasional  firing  of  pistols.  I  followed 
them  about  a  quarter  of  a  mile  on  the 
road  to  Hyde,  when  I  left  them.  The 
assembly  seemed  to  be  composed  of  about 
800.  The  Flowery  Field  is  betvreen 
Dukinfield  and  Hyde ;  and  I  left  them 
there  because  it  was  the  verge  of  my  dis- 
trict as  a  constable. 

Cross-examined  by  Stephens. 

I  am  a  police  officer  for  the  township  of 
Dukinfiela.  I  am  appointed  by  the  ma- 
gistrates, not  by  the  ratepayers.  1  am 
not  aware  that  my  bad  conduct  has  been 
brought  before  the  select  vestry.  I  was 
never  brought  before  the  magistrates  for 
misconduct.  I  have  been  brought  before 
them,  but  only  for  an  assault.  1  do  not 
consider  that  to  be  misconduct.  The 
magistrates  considered  it  misconduct,  and 
1  was  fined  by  them.  1  was  police  officer 
at  that  time.  I  do  not  know  tbat  you 
{Stephens)  was  instrumental  in  bringing 
my  misconduct  before  the  magistrates.  1 
did  not  see  the  arms  when  the  people 
were  firing.  I  only  watched  the  proceed- 
ings of  the  meeting.  I  did  not  think  it 
necessary  to  communicate  with  the  magis- 
trates on  the  subject.  I  do  not  know 
whether  this  case  was  over  brought  before 
the  magistrates  at  that  time.(a)  I  was  sub- 
sequently called  on  by  the  magistrates  to 
give  evidence  in  this  case.  1  conceive  the 
proceedings  were  instituted  against  you 
in  this  case  a  few  days  after  the  meeting. 
1  never  heard  that  you  were  called  before 
the  magistrates  in  this  case.  A  deposition 
was  taken  at  that  time,  and  that  deposition 
is  the  same  as  I  have  given  to  this  Court. 
There  was  no  breach  of  the  peace  at  the 


(a)  See  below,  p.  1205ii. 


time,  and  1  saw  no  breach  of  the  peace 
that  night. 

Oeorge  IfiWer.— Examined  by  Temple, 

On  the  14th  of  November  last  the  wit- 
ness Manley  made  an  application  to  me 
as  a  special  constable,  and  1  went  to  the 
**  Snipe  "  tavern,  in  Dukinfield,  and  saw  a 
large  mob  and  persons  with  banners,  and 
a  band  of  music.  They  were  in  the  public 
road  and  passed  me.  The  procession  might 
be  twenty  minutes  in  passing  where  I 
stood.  I'subseauently  went  to  the  Cotton 
Tree,  and  heard  the  report  of  pistols.    A 

Eistol  was  fired  near  me,  and  I  heard  a 
kugh.  The  flash  singed  one  of  my 
whiskers,  and  then  there  was  a  lou/ler 
laugh.  The  shots  were  continued  from 
time  to  time. 

Cross-examined  by  Stephem. 
1  have  heard  you  speak.  1  do  not  know 
that  1  have  ever  heard  you  say  that  any 
person  should  go  and  do  a  wrong  act.  I 
was  not  alarm^  at  this  meeting.  1  sent 
no  persons  for  them  to  watch  the  proceed- 
ings after  1  left. 

Re-examined  by  the  Attorney  OenerdL 
1  heard  the  defendant  on  one  occasion 
speaking  of  the  new  Poor  Law  Bill,  and 
talk  of  union  workhouses   having  been 
burned  in  Wales. 

William  TinJder,  surgeon,  of  Hyde.— 
Examined  by  Jervii, 

1  was  at  my  house  on  the  14th  of 
November  last,  and  saw  a  number  of  per- 
sons near  my  house.  They  were  going  on 
the  way  to  Newton,  leading  to  the  Cotton 
Tree.  There  were  about  one  thousand 
persons  three  or  four  abreast,  with  bands 
of  music  and  banners.  An  inscription  on 
one  of  the  banners  was,  "For  children 
and  wife  we  will  war  to  the  knife." 
After  this  1  saw  another  procession  com- 
ing from  the  direction  of  Lane  End,  by 
Mr.  Howard's  house,  saw  them  pass 
Clarendon  Place,  in  the  direction  where 
a  meeting  was  to  be  held,  and  1  should 
consider  there  was  an  assemblage  of  &ve 
thousand  persons.  There  were  thi'ee  bands 
of  music,  banners,  ti*ansparencies,  and 
torches.  1  observed  several  red  caps 
carried  upon  poles.  This  procession  was 
six  abreast,  and  the  sides  of  the  road  were 
filled.  I  knew  very  few  of  the  people  in 
the  procession.  They  seemed  to  be 
strangers.  I  could  not  see  the  end  of  the 
procession  from  where  1  stood.  During 
the  progress  of  the  procession  I  heard  the 
report  of  arms  at  difierent  intervals.  On 
one  of  the  banners  was  inscribed  the  words* 
*'  He  that  hath  no  sword  let  him  sell  his 
garment  and  buy  one."  On  another  was, 
''Ashton  demands  universal  sufiErage  or 


1197]  The  Queen  against  Joseph  Rayiier  Stephens,  1839. 


[1198 


universal  vengeance."  Another  was,  *  *  Re- 
member  the  bloody  deeds  of  Peterloo." 
**  Liberty  "  was  inscribed  on  the  red  caps. 
Another  banner  was  inscribed  **  Tyrants, 
believe    and    tremble."      There    was    a 
hustings  erected  on  a  large    open  space, 
and  a  number  of   persons  were    on    it. 
Stephens  was    there,   and    addressed  the 
meeting.    He  opened  his  address  to  the 
people  in  these  words :  *'  Banner  knie:hts, 
artillerymen,  sharpshooters,  and  my  little 
powder  monkeys,  I  have  good  news  for 
you.     I  have  attended  several  meetings 
this  day,  and  the  people  are  all  of  your 
mind    and    determined    to    have    their 
rights."    He  said  he  had  been  to  Bolton 
and  other   places  where  the  authorities 
and  others  had  waited  on  the  military, 
and  the  magistrates  had  requested  the 
assistance  of  the  military  on  the  occasion 
of  a  public  meetiug,  and  the  officers  had 
answered  that,  if  the  civil  power  were  not 
sufficient,  he  must  then  call  upon  him, 
and  He  would  then  be  ready  to  call  on 
the  military;    but   he  (Stephsns)    had  a 
friend  in  the  barracks  who  had  assured 
him  that  if  the  soldiers  had  been  called 
out  there  was  not  one  of  them  who  would 
have  acted.      There    were    many  shouts 
from  the   populace  during  the  address. 
He    (Siffphena)    then    recommended    the 
people  to  arm,  and  said  that  various  clubs 
were  doing  so;  and  the  Foresters'  Club 
was  one    that    was    })articularly  named. 
This  club  were  applying  their  funds  on 
the  purchase  of  arms.    Upon  this  a  man 
shouted,  "Aye!  that's  the  thing;   I  put 
it    forward    at    our    last    club    night." 
Stephens  proceeded,  and  asked  the  meet- 
ing   if   thev    were   ready,    and  if   they 
were  armed  P    This  was  answered  by  two 
or  three   shots    in    the  meeting;    when 
Stephens  said,  **  Is  that  all  P  "  and  this  re- 
mark was  followed  by  a  greater  number  of 
shots  ;  when  he  said, "  I  see  it  is  all  right, 
and  I  wish  you  good  night."    When  other 
persons    were    speaking,    I   heard    shots 
nred.    I  think  the  meeting  was  calculated 
to  create  alarm.     I  stayed  till  eleven  or 
twelve   at  night,    and  left  the  meeting 
there. 


Gross-examined  by  Stephens. 


the 
the 


There  were  placards  announcing 
meeting.  I  cannot  say  whether 
placards  said  the  meeting  was  convened 
by  your  authority.  There  was  a  chair- 
man, but  you  were  not  the  chairman.  I 
heard  you  begin  your  speech  and  heard 
you  conclude.  I  am  a  surgeon  under  the 
Factory  Regulation  Act.  (a)     t  have  known 


(a)  3  &  4  Will.  4.  c.  103.  repealed  and  super- 
seded by  the  Factory  and  Workshop  Act,  1878, 
41  &  42  Vict,  c  16. 


you  seven  or  eight  years.    I  have  often 
heard  you  preach ;  once  within  doors  and 
often  out.     I  do  not  remember  ever  to 
have    heard  yoa  speak  against  the  mo- 
narchy, or  Kings,  Lords,  and  Commons. 
I    do    not  remember  whether  you  have 
spoken  in  praise  of  them.     I  believe  that 
I  have  heard  you  spejik  in  language  cal- 
culated to  excite  the  people  to  violence 
and  blood.    I  had  heard  you  say  that  the 
title  or  right  of  the  people  to  Mr.  Howard's 
mill  was  written  in  letters  of  blood  on 
every  brick  or   stone  of  that  factory.    I 
have  also  heard  you  advise  them  to  get 
a  large  carving  knife,  which  would  do 
very  well  either  to  cut  a  rasher  of  bacon 
or  run  the  man 'through  who  opposed  them, 
and  that  you  knew  what  old  women  liked, 
what  Englishmen  Jiked — in  the  one  in- 
stance it  was  rum,  in  the   other  it  was 
beer;   and  in  Mr.   Howard's  cellar  they 
would  find  them.  If  there  was  not  sufficient 
in  the  cellar,  they  could  go  to  Brereton, 
to  his  private  wine.     I  have  given  certain 
parts  of  your  speech,  but  I  cannot  give 
the  remainder.    I  did  not  take  any  notes 
whatever  of  any  of  the  meetings  at  which 
I  have  heard  you  speak.    It  is  about  two 
months  since  I  first  gave  these  words  to 
the    magistrates.      I    was     alarmed    at 
the    meeting,   but    I   stayed    late    from 
curiositv.    I  did  not  think  it  necessary  to 
give  information  to  the  magistrates,  as  it 
was  not    then   a    subject  of   mafi;isterial 
interference.      I    thought    for   the    first 
time  it    was     two  months   ago.     I  will 
not  swear  you    said    you    had    been   in 
Bolton  that  day.    From  November  to  June 
I  carried    in  my   mind  all  that  I  have 
stated. 

Here  Stephens  read  the  following  sen- 
tence to  the  witness  : — 

**  But  if  blood  had  beeo  shed,  blood  should 
not  be  wanting  to  briu;;  ic  buck  again.  Sooner 
than  sit  down  with  this  Bill  ihey  would  light  up 
the  tocsin  of  anarchy  ;  .  .  and  they  were  not 
there  to  reason  or  to  argue,  or  to  amplify  on  the 
question,  but  ihey  were  determined  not  to  have 
the  bill,  either  whole  or  in  part,  either  in  prin- 
ciple or  practice,  either  in  its  head  or  in  its  tail. 
They  would  neither  have  the  sting  in  its  tongue 
nor  the  teeth  in  its  jaws,  but  they  would  plunge 
a  sword  into  the  entrails,  and  dig  a  pit  as  deep 
as  hell,  and  out  of  the  Whig  filth,  and  rotten- 
ness, and  detestable  and  damnable  doctrines  and 
practices,  they  would  tumble  it  all  into  the  pit." 

Stephens:  Now,  sir,  that  is  a  sentence 
from  a  speech  attributed  to  me  by  Lord 
Brougham  in  the  House  of  Lords.(a)  By 
way  of  judging  of  your  accuracy,  repeat 
that  sentence  P — I  cannot  do  it.  It  would 
be  folly  to  attempt  it. 

Give  me  the  substance? — I  cannot. 

(a)  Hanaard,  Pari.  Deb.  Srd  series,  41,  1043. 
March  20,  1838. 
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Be-examined  by  the  Attorney  General. 

It  is  about  100  yards  from  my  house 
ivhere  the  meetings  have  generally  been 
held.  Mr.  Hoioard's  mill  is  300  or  400 
yards  from  the  place  of  meeting.  8te- 
phefu  resides  at  Dakinfield,  two  miles 
from  Hyde,  and  was  often  in  the  habit  of 
coming  to  Hyde  to  address  the  people. 
Mr,  Howard  resides  with  his  family  at 
Brereton,  twenty-five  miles  from  Hyde, 

Joshua  Pickford,{a)  a  cotton  manufacturer 
residing  at  Hyde.— Examined  by  Welshy, 

A  little  after  nine  o'clock  on  the  night  of 
14th  November  1838  I  went  to  the  place  of 
meeting,  and  saw  a  platform  with  persons 
on  it.  The  people  were  siirrounding  the 
the  platform  with  banners  in  a  half  circle. 
Bound  the  hustings  there  might  be  from 
3,000  to  4,000  persons.  I  could  only  see 
one  banner,  on  which  was  the  word 
•*  blood,"  but  T  could  not  read  the  rest  of 
the  words.  I  heard  Stephens  address  the 
meeting.  He  said  he  had  attended  meet- 
ings at  Wigan  and  Leigh  the  day  before, 
and  that  the  people  of  those  places  sym- 
pathised with  the  meeting  and  would  go 
with  them.  He  also  said  the  soldiers  had 
been  ordered  to  hold  themselves  in  readi- 
ness, but  that  they  (the  people)  need  not 
be  afraid  of  the  soldiers,  as  they  would 
not  assail  them.  Something  he  said  of 
the  officers,  but  I  could  not  catch  the  sen- 
tence. He  said  the  time  was  gone  by  for 
petitioning,  and  now,  as  I  understood  him, 
was  the  time  for  acting.  He  then  said 
he  had  been  advising  the  people  of  Wigan 
and  Lei^h  to  arm,  and  that  as  there  should 
be  no  mistake  there  that  night  he  would 
advise  them  (the  meeting)  to  arm.  He 
then  called  upon  those  who  would  arm  to 


(a)  Joshua  Pickford  wrote,  April  25,  1839, 
to  the  Home  Secretary:  "I  have,  along  with 
others,  been  summoned  and  subpoenaed  to  give 
evidence,  at  the  Chester  Assizes,  against  Joseph 
Bayner  Stephens;  in  consequence  of  which, 
both  my  life  and  property,  and  the  property  of 
my  esteemed  partner,  have  been,  and  are  still, 
in  danger  of  being  destroyed  by  the  Chartists 
and  their  credulous  adherents.  .  .  We  have 
a  population  of  upwards  of  12,000  persons  in 
the  townships  of  Hyde,  Newton,  and  Godley, 
all  of  which  are  contiguous  to  each  other ;  nine 
tenths  of  whose  working  population  are  Ste- 
phenites  or  Chartists,  the  whole  of  which  are 
armed ;  a  great  many  of  whom  are  very  des- 
perate characters.  We  have  one  constable  un- 
der the  Cheshire  Constabulary  Act,  three  or 
four  leet  constables,  and  from  300  to  400  special 
constables.  We  have  no  soldiers  nearer  than 
Manchester.  .  .  The  above  fact^i,  along  with 
many  more  that  might  be  stated,  have  induced 
me  to  request  that  your  Lordship  will  not  call 
upon  me  to  give  any  more  evidence  against 
Joseph  Rayner  Stephens." — Home  Office,  Do- 
mestic Disturbances,  1889,  14. 


put  up  their  hands  with  him.  He  held 
up  his  hands,  and  some  hundreds  of  hands 
were  held  up.  There  was  a  general  shout 
at  the  time,  and  some  pistols  were  fired. 
I  did  not  see  the  arms.  I  left  the  meeting 
at  half-past  ten.  I  went  out  from  my 
house  several  times  from  eleven  till  one, 
and  saw  the  meeting  dispersing.  8te' 
phens  in  his  address  recommended  them 
to  get  guns,  pistols,  pikes,  or  any  weapons 
which  would  tell  a  sharper  tale  than  their 
tongues.  The  meeting  appeared  to  me  to 
be  of  a  character  to  alarm  the  neighbour- 
hood. As  an  individual  I  did  not  feel 
alarmed,  but  my  wife  and  children  were 
very  much  alarmed,  and  my  wife  stayed 
up  until  the  meeting  dispersed.  A  great 
many  of  the  crowd  were  strangers. 

Cross-examined  by  Stephens. 

I  have  been  a  cotton  manufacturer  two 
years.  I  was  previously  a  manager  for  Mr. 
Howard,  It  is  the  concern  in  which  I  am 
now  a  partner.  I  have  known  you  five  or 
six  years,  and  have  become  acquainted 
with  you  by  seeing  jou  in  Hyde.  You 
were  in  habits  of  mtimacy  with  Mr. 
Howard,  and  a  frequent  guest  at  his 
house,  and  I  knew  you  when  you  went 
there.  You  frequently  preached  in  Hyde, 
and  I  have  heard  that  you  took  a  promi- 
nent part  in  the  factory  question,  and  that 
you  have  had  occasion  to  speak  against 
me.  There  may  have  been  complaints 
against  our  factory ;  but  only  by  hearsay 
you  made  those  complaints.  I  was  pre- 
sent during  the  whole  time  of  your  speech, 
and  what  I  have  stated  was  the  matter 
which  struck  me  the  most.  I  took  no 
notes.  About  a  month  after  the  meeting 
I  was  called  on  to  give  evidence. 

Charles  Howard,  a  manufacturer  of  Hyde. 
— ^Examined  by  the  Attorney  OeneraZ, 

I  employ  600  to  660  hands  in  my  factory, 
which  is  situated  in  Hyde  Lane,  a  quarter 
of  a  mile  from  the  place  of  meeting.  My 
attention  was  attracted  that  night  by  a 
large  concourse  of  persons  in  the  streets, 
who  formed  in  procession.  The  middle  of 
the  street  and  the  footpaths  were  quite 
crowded.  From  10,000  to  16,000  people 
might  have  passed  my  house.  At  Uie 
place  where  the  hustings  were  erected  I 
read  some  of  the  inscriptions  on  the  ban- 
ners carried  by  the  people.  One  was  in- 
scribed "Tyrants,  believe  and  tremble." 
The  other  was  **  Liberty  or  Death."  The 
other  was  '*  Universal  sufl5^ffe  and  vote  by 
ballot."  I  saw  a  great  number  of  torches 
and    heard    firearms     discharged.       StC" 

fhens  was  on  the  platform,  and  I  heard 
im  call  the  boys  around  him,  who  are 
pieoers,  from  thirteen  to  eighteen  years 
old,  and  tell  them  how  the  boys  at  Staly- 
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bridge  bad  formed  companies  and  pro- 
cured fire-arms.  He  said  tbey  had  sub- 
scribed their  pennies  and  their  twopences, 
and  each  had  fire-arms  given  him  as  far 
as  the  money  wonld  purchase.  He  also 
alluded  to  the  Foresters  having  subscribed 
their  burial  and  sick  funds  to  purchase 
fire-arms.  He  asked  them  whetner  thev 
were  ready,  when  one  pistol  was  fired. 
Stephens  replied  that  one  pistol  was  poor 
readiness,  on  which  many  pistols  were 
fired  in  all  directions.  Great  cheering 
followed  the  firing.  During  the  speech 
there  were  many  cheers  which  prevented 
me  hearing  most  of  the  speech.  I  was 
alarmed  at  the  meeting,  and  I  was  afraid 
that  the  sparks  from  the  torches  would 
set  fire  to  my  bam. 

Cross-examined  by  Stephens, 

When  I  left  the  meeting  you  had  been 
speaking  a  quarter  of  an  hour  or  twenty 
minutes.  I  understood  the  subject  to  be 
your  requesting  the  boys  to  procure  fire- 
arms. I  was  afraid  that  the  sparks  of  the 
torches  might  get  among  the  hay  in  the 
bam.  I  have  been  in  the  cotton  trade  all 
my  life.  The  piecers  in  my  mill  are  all 
thirteen  years  of  age  or  upwards.  I  do 
not  know  whether  you  have  made  any 
complaints  about  my  mill.  I  do  not  know 
that  you  made  complaint  of  my  conduct  to 
a  pei^on  named  Bay  from  Sufiblk.  I  had 
previously  heard  the  discharge  of  odd 
nre-arms  before  the  volley  of  thirty. 

lEdward  Jlibberd,  a  manufacturer  at 
Hyde,  stated  that  he  heard  Stephens  ad- 
dress the  meeting  and  ask  the  people  if 
they  were  prepared.  The  meeting  an- 
swered that  they  were.  Stephens  said, 
*'  Show  me,  then,  and  let  me  see."  A 
discharge  of  thirty  or  forty  fire-arms  fol- 
lowed. Witness  had  had  some  drink  and 
was  a  little  **  elevated,"  but  was  sober.] 

The  Depencb. 

Stephens :  May  it  please  your  Lordship 
and  gentlemen  of  the  jury.  This  day 
has  not  overtaken  me  unawares,  nor  has 
it  found  me  unprepared.  I  have  lon^  since 
foreseen  its  coming;-  I  welcome  it  now 
that  it  has  come.  I  have  often  told  the 
poor,  my  Lord,  on  whose  behalf  rather 
than  my  own  I  am  here  to  plead,  and  in 
whose  stead  I  am  willing  to  sufier,  though 
I  have  done  nothing  worthy  of  bonds, 
that  the  faithful  and  fearless  advocacy  of 
their  righteous  cause  would  eventually 
lead  to  scenes  like  this.  My  Lord,  it  oould 
not  be  otherwise  ;  for  that  new  species  of 
tyranny  which,  in  the  name  and  under 
we  forms  of  law,  has  of  late  years  en- 
deavoured to  overturn  the  liberties  of  this 
country,  could  only  hope  for  establish- 
ment and  permanency  by  crushing  and 


overthrowing  all  those,  however  humble, 
who  had  the  heart  and  the  hardihood  to 
oppose  it.  This,  my  Lord,  is  of  the  very 
nature  of  tyranny.  It  begins  by  first  of 
all  taking  the  weaker  and  the  more  de- 
fenceless. It  draws  off  the  eye  and  lulls 
to  sleep  the  suspicions  of  those  who  would 
oppose  it  in  the  first  instance,  either  by 
the  promise  of  some  immediate  advan- 
tage, or  by  holding  out  hopes  of  greater 
security  and  benefit  to  themselves.  But 
stealthily  and  insidiously  as  it  begins,  it 
must,  m^  lord,  go  on,  taking  us  one  by 
one,  until  one  by  one  we  have  become 
enclosed  within  its  net,  and  lie  prostrate 
at  its  mercy.  You,  gentlemen  of  the  jury, 
as  well  as  myself,  are  an  example  in  proof 
of  this.  You  may  well  ask  yourselves, 
you  may  well  inquire  one  of  another,  why 
and  for  what  purpose  it  is  that  you  have 
been  placed  in  that  box  P 

I  need  not  remind  gentlemen  of  your 
station  and  intelligence  of  the  origin  and 
professed  reason  for  the  establishment  of 
the  special  jury  system,  to  convince  you 
that  your  presence  here  is  only  intended 
on  the  part  of  the  prosecution  to  fill  up 
those  blank  forms  of  the  law  without 
whicli  the  hunted  quarry  could  not  yet  in 
England  be  handed  over  to  the  merciless 
grasp  of  the  pursuer.  It  is  but  of  yester- 
day that  special  juries  were  known  at  all 
in  this  country — not  longer  since  than  the 
reign  of  George  2.  (a)  The  cause  assigned 
for  this  innovation  upon  our  ancient 
institution  was,  that  there  might  arise,  in 
the  complicated  and  intricate  nature  of 
commercial  transactions,  questions  which 
men  moving  in  the  ordinary  spheres  of 
life  would  not  be  capable  thoroughly  to 
understand,  and  rightly  to  a<^udicate 
upon.  Here,  my  Lord,  I  may  be  allowed 
to  say — ^such  is  my  veneration  for  all  the 
institutions  of  my  native  land — that  it 
would  have  been  much  better,  in  that 
case,  instead  of  laying  aside  the  old 
usages  and  practices  which  have  been  the 
palladium  of  our  liberties,  to  have  re- 
quired that  gentlemen  engaged  in  com- 
merce should  BO  have  simplified  their 
transactions  as  to  bring  them  within  the 
range  of  the  understandings  of  the  com- 
monalty of  this  oountiy,  rather  than  have 
introduced  any  change  in  the  forms  of 
our  civil  and  criminal  jurisprudence,  as 
we  find  now  lias  been  the  case.  But, 
gentlemen,  allowing  that  these  innova- 
tions, which  I  am  bold  enough  to  call 
corruptions  in  the  institutions  of  our 
oountry,  were  just  and  reasonable  for  the 
purpose  professed  at  the  time,  you  would 
agree  with  me  that  this   is  not  a  case 

(a)  See  1  St.  Tr.  N.S.  910n  ;  Bcntham,  On 
Packing  Special  Juries  (Works  by  Bowring, 
1843),  5,  61. 
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which  calls  for  snch  an  extraordinary  de- 
partTire  from  the  ordinary  usages  in  onr 
courts  of  justice.  If  this  were  a  simple 
case,  as  the  Attorney  General  wishes  you 
to  belieye  it  to  be,  of  attending  that  meet- 
ing, so  clearly  unlawful  that  he  needed 
not  to  say  five  words  on  the  subject;  if 
this  were  a  case  so  simple,  and  the  mere 
fact  of  the  meeting  having  been  so  con- 
vened and  held,  the  mere  fact  of  my 
having  attended  that  meeting  and  said 
certain  words,  was  all  that  was  requisite 
to  be  proved,  then  I  ask  you  what  reason- 
able pretext  is  there  for  year  being  pre- 
sent in  that  box  upon  this  occasion  P 
There  must  be  something  behind  the 
scenes — there  must  be  somethinflf  which 
remains  untold,  something  which  the 
learned  and  honourable  Attorney  Oeneral 
has  designedly  left  undisclosed.  It  will 
be  my  duty  to  withdraw  the  curtain  from 
that  which  at  present  is  legally  hidden 
from  your  eyes.  I  know  not  in  what 
manner  special  juries  are  got  together ; 
you  do  nob  know  in  what  manner  special 
juries  are  got  together.  The  Attorney 
General  may  know.  Suffice  it  for  me  to 
say  that  I  have  not  objected  to  you. 
When  the  list  of  forty-eight  was  sent 
down  to  rae — who  was  struck  off  I  cannot 
tell— I  made  no  objection  against  that 
list.  I  have  not  struck  off  a  single  indi- 
vidual of  that  number  of  forty-eight,  nor 
do  I  object  to  any  gentleman  now  present, 
notwithstanding  all  the  reports,  all  the 
rumours,  all  the  more  than  credible  re- 
ports, I  have  heard  on  this  subject. 

My  Lord,  I  have  been  advised,  I  have 
been  urged,  to  apply  to  your  Lordship  for 
a  postponement  of  this  trial,  in  conse- 
quence of  the  most  excited  state,  not  only 
of  the  public  mind  in  general,  but  of  the 
public  mind  of  the  inhabitants  of  Chester 
at  this  moment  (a)  It  is  a  matter  of  noto- 
riety, it  is  upon  your  walls,  it  is  within 
every  roan's  knowledge,  that  a  letter  has 
been  written  by  the  attorneys  conducting 
this  prosecution,  instructing  the  mayor 
and  authorities  of  this  ancient  and  really 
peaceable  city,  that  a  rescue  is  to  be 
attempted  ;  that  mobs,  maltitudes,  armed 
assemblages  of  men,  are  upon  their  march 
to  the  city  of  Chester,  for  the  purpose  of 
rescuing  voluntary  defendants,  or  involun- 
tary prisoners,  out  of  the  hands  of  justice, 
even  in  the  presence  of  an'English  judge. 
My  Lord,  I  ask  whether  this  is  fair.  I 
ask  whether  in  any  other  place  than  in  an 
English  court  of  justice,  whether  under 
any  other  presidency  than  that  of  a  con- 
stitutional judge  and  before  any  other 
array  than  that  of  an  honest  English  jury 
it  would  be  possible  for  a  defenaant, 
situated  as  I  am,  to  have  a  fair  and  im- 


(a)  Se«  above.  Rex  v.  Fur§ey,  p.  548n. 


partial  trial?  Why,  my  Lord,  when  I 
came  into  the  town  I  came  unbound,  and 
I  came  without  any  legal  fetters,  pains, 
penalties,  or  disabilities  upon  me !  I  have 
three  indictments  (a)  haiiging  over  my 
head,  to  one  of  which  I  am  called  this  day 
to  speak ;  each  of  these  indictments,  if  its 
allegation  be  substantiated,  renders  me 
liable  to  a  sentence  of  imprisonment  for 
life,  and  I  may  be  otherwise  imprisoned, 
and  otherwise  sentenced  to  pay  a  fine, 
which  would  reader  the  extent  of  that 
imprisoament  to  the  term  of  my  natural 
]  ife ;  and  yet  with  three  indictments  over 
my  head,  I  am  held  to  bail  upon  all  of 
them.  I  have  been  since  the  mouth  of 
March  a  free  man.  It  is  evident  from 
this  that  the  Crown  cannot  consider  me 
the  dangerous  person  the  Attorney  General 
has  endeavoured  to  represent  me  to-day. 
If,  my  Lord,  I  had  committed  the  criminal 
acts,  if  I  were  the  man  whose  principles 
aud  intentions  were  such  as  have  been 
represented  to  the  jury  in  the  speech  of 
the  hon.  and  learned  Attorney  General^  I 
say  it  would  have  been  impossible  for  the 
Grovernment  to  have  allowed  me  to  remain 
at  large  in  the  way  it  has  done.  What 
inference  can  I  draw  from  this  except  it 
is  au  inference,  as  the  learned  Attorney 
General  sa^s,  which  necessarily  and  in- 
evitably arises  from  the  premises,  that 
the  Government  wished  me  quietly  and 
peaceably  to  walk  away  and  to  escape 
meeting  this  charge  ?  But  though  I  have 
reason  to  believe  that  to  be  the  wish  of 
the  Government,  though  I  have  a  reason- 
able ground  tcr  believe  that  the  Grown 
had  no  wish  and  no  intention  to  prose- 
cute this  inquiry  which  has  been  forced 
on  it  to-day,  yet  so  conscious  am  I  of 
my  own  innocence,  and  so  fully  am  I 
persuaded  that  I  shall  be  able  to  con- 
vince the  jury  of  my  innocence,  that  with- 
out bail,  without  bond,  without  liability 
to  appear,  I  throw  myself  not  upon 
the  mercy  or  indulgence,  but  upon  the 
sense  of  justice  which  pervades  the  Court 
upon  the  present  occasion.  I  know,  mj 
Lord  and  gentlemen  of  the  jury,  a  de- 
fendant cannot  appear  before  you~no, 
however  his  woros  may  have  been  mis- 
interpreted, however  his  intentions  may 
have  been  misunderstood  or  maligned^ 
however  his  intentions  may  have  been 
interpreted,  a  defendant  in  every  court  of 
justice  cannot  appear  without  engaging, 
I  will  not  say  the  sympathies,  but  the 
calm,  clear,  and  deliberate  judgment  of 
the  jury  on  his  behalf.  My  Lord,  I  aek 
the  learned  and  honourable  Attomeff 
Oeneral  how  it  happens  that  I  am  tried 
here  P  It  is  right  that  you  should  know. 
As  to  the  subject  of  the  present  charge,  I 

(a)  See  the  Times,  April  29,  1839. 
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was  ignorant  of  this  charge ;  I  was  as  igno- 
rant of  it,  gentlemen,  nntil  I  heard  it 
from  the  months  of  the  witnesses  jester* 
day,  and  ont  of  the  speech  of  the  AUomey 
General,  as  yon  are  who  sit  in  that  box. 
Ali^ongh  this  meeting  took  place  so  long 
ago  as  the  month  of  rfovember  last — nine 
months  ago,  gentlemen — yet  even  out  of 
the  evidence  which  yon  have  listened  to, 
it  appears  that  no  fears  were  excited,  that 
no  apprehension  filled  the  minds  even 
of  the  witnesses  themselves.  But,  even 
supposing  those  nitnesses  were  alarmed, 
supposing  all  the  exaggerations  of  the 
At^mey  Oenercd  are  true,  supposing  thepr 
are  all  matters  of  fact,  how  happens  it 
on  this  sapposition — on  the  supposition 
that  such  a  meeting  took  place — that  such 
ensigns,  flags,  and  banners  were  hoisted 
and  displayed,  that  the  discharge  of  fire- 
arms took  place,  that  all  these  inflamma- 
toiy  and  dangerous  speeches  and  seditious 
discourses  were  delivered,  that  the  peace 
of  the  district  was  endangered,  and  men's 
lives  were  in  jeopardy,  there  being  no 
security  for  property ;  how  was  it,  I  ask, 
my  Lord,  that  no  information  of  this  ever, 
by  any  possibility,  found  its  way  to  the 
magistrates  at  Hyde  ?(a)  How  was  it  that 
none  of  these  individuals  thought  it  worth 
their  while ;  how  was  it  none  of  them 
thought  it  was  incumbent  upon  them; 
how  was  it  that  none  of  those  individuals 
for  the  salvation  of  their  own  lives  and 
the  protection  of  their  own  property  (I 
will  not  say  for  the  preservation  of  the  pro- 
perty of  others) — 1  will  not  ask  how  they 
were  so  innocent  of  love  to  their  neigh- 
bours, so  guiltless  of  anything  like  patrio- 
tism ;  but  I  will  ask,  upon  the  principle 
of  self-preservation,  how  was  it  that  no 
information  ever  found  its  way  to  the 
mag^trates  of  Hyde  on  this  occasion  P 
Why,  my  Lord,  one  witness  informs  you 
he  was  only  called  up  to  give  information 
two  months  ago,  seven  months  after  the 
meeting  took  place!  Another  tells  you, 
my  Lord,  he  was  only  called  upon  to  give 
evidence  three  weeks  ago,  and  that  by 
the  attorney  conducting  the  prosecution. 
Why,  gentlemen,  it  is  impossible  fcr  any 
intelligent  jury  to  believe  that  all  this 
could  nave  occurred,  and  all  this  danger 
could  have  arisen,  unless  these  individuals 
had  found  it  necessary  to  acquaint  the 
magistrates  of  the  transaction  in  question. 
And  besides,  my  Lord,  1  hold  that  it 
is  one  of  the  rights  of  the  subject,  and 
you  are  here  to-day  to  guard,  and  it  is  one 
of  your  solemn  duties  that  you  should 
guard,  all  property,  no  matter  how  small, 


(a)  The  magistrates  made  a  report  to  the 
Home  Office  Secretary,  November  16,  1888,  as 
to  the  ali'efjred  illegal  meeting.— Disturbance 
Book,  18,  198. 


and  no  matter  how  humble  the  individual 
to  whom  it  belongs.  If  it  be  your  duty  to 
guard  property,  is  it  not  equally,  is  it  not 
much  more  the  duty  of  the  administrators 
of  the  law  to  guard  the  privileges  and 
rights  of  the  subjects  of  this  realm  P 
The  witnesses  who  appeared  in  that  box 
have  a  right  to  complain  of  alarm  as  to 
themselves  and  their  property.  They 
have  a  right  to  unbosom  themselves ;  and 
some  of  them  have  done  so  rather  more 
than  the  Attorney  Oeneral  wished  or  ex- 
pected. They  have  a  ri^ht  to  unbosom 
themselves  to  the  judge  fully  and  to  the 
jury — to  the  jurv  more.  Bub  if  they  have 
that  right,  if  they  can  call  upcn  you  to 
produce  their  property,  I  have  a  right  to 
call  upon  you  to  say  that  the  law  protects 
my  liberties. 

Now,  it  is  an  essential  part  of  the 
liberty  of  the  subject  that  no  time  should 
be  lost  in  acquainting  him  with  the 
charges  that  may  be  made  against  him, 
that  no  parties  may  be  allowed  to  oppose 
the  giving  him  a  fair  field  and  no  favour, 
to  meet  his  accusers  face  to  face.  Now, 
my  Lord,  where  was  this  meeting?  I 
have  never  been  called  before  a  magis- 
trate of  Hyde.  I  have  had  no  opportunity 
of  confronting  those  witnesses.  No,  my 
Lord,  the  Grown  knew  better  than  that. 
The  Crown  was  well  aware  that,  if  the 
inquiry  had  been  instituted  on  the  spot 
and  in  the  neighbourhood  of  the  trans- 
action—if I  had  been  brought  there  face 
to  face  with  my  accusers — the  whole  of 
this  dark  cloud  would  have  been  dispelled, 
and  the  bright  and  clear  sky  of  peace,  tran- 
auillity,  and  order  would  once  more  have 
oawced  upon  us.  The  Crown,  in  this  case, 
my  Lord,  has  chosen  to  proceed  by  way  of 
indictment.  The  Crown,  I  know,  is  en- 
titled to  adopt  that  course,  but  I  will  ask 
your  Lordship  what  is  an  indictment? 
What  is  the  nature  of  an  indictment? 
What  is  the  intention  for  which  the  process 
is  allowed  to  be  taken?  Is  it  not,  my 
Lord,  that  in  such  indictments  the  offence 
charged  is  to  be  set  forth  ?  Is  it  not,  my 
Lord,  that  where  words  have  been  spoken, 
that  where  speeches  have  been  made,  and 
the  indictment  says  divers  seditious,  in- 
flammatory (and  I  do  not  know  what 
besides)  speeches  and  discourses  were 
delivered  upon  that  occasion  ?  Now,  my 
Lord,  in  the  indictment  there  is  not  one 
word  at  all  which  these  witnesses  here  have 
so  contradictorily  de  posed.  I  will  give  you, 
gentlemen,  the  reason — not  a  general,  but 
a  particular  one,  arising  out  of  this  case — 
wny  this  theory  of  the  law  must  be  a  con- 
stitutional theory  of  law.  When  one  of 
the  witnesses  on  that  occasion  swore  I 
had  been  at  Bolton  and  other  places  on 
that  day,  when  I  put  the  question  to  him 
the  second  time  he  said  he  could   not 
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swear  to  any  Bach  fact,  to  any  such  decla- 
ration on  my  part.  Now,  gentlemen,  yon 
perceive  that,  if  these  words  had  been 
stated  in  the  indictment,  I  should  haye 
been  prepared,  as  indeed  I  am  entitled  to 
be  prepared,  with  evidence  to  prove  (which 
was  the  fact)  that  I  never  was  at  Bolton 
on  that  day,  and  that  I  have  never  been 
at  Bolton  in  the  whole  course  of  the  time 
to  which  the  Attorney  Oeneral  has  alluded. 
This  is  a  circumstance  comparatively  in- 
significant and  unimportant,  but  it  is 
8i3&cient  to  show  the  people  and  you, 
gentlemen  of  the  jury,  that  I  have  oeen 
most  unfairly  and  imconstitutionally  dealt 
with  on  this  occasion.  I  have  been  pro- 
ceeded against  by  way  of  indictment ;  that 
indictment  has  been  so  generally  drawn, 
its  contents  so  sedulously  put  together,  as 
to  place  it  altogether  out  of  the  reach  of 
my  power  on  the  present  occasion  to  bring 
forward  witnesses  to  rebut  the  allegations 
of  the  witnesses  for  the  Crown.  You  will 
recollect  that  one  of  the  witnesses  said  I 
was  at  Bury  and  at  Wigan  on  that  day ; 
another  said  at  Leigh  ;  another  said  I  had 
been  at  different  towns ;  and  if  a  few  more 
witnesses  had  been  called  it  would  have 
turned  out  that  I  had  been  in  all  the  towns 
in  Lancashire  on  that  day,  at  Bolton,  at 
Bury,  at  Leigh,  cum  muUis  aliis.  [Stepheyis 
contended  that  with  such  evidence  as  this 
it  was  impossible  that  any  man  could 
have  a  fair  trial.  There  was  a  reason  why 
he  was  tzied  at  Chester.  A  fire  had  taken 
place  at  Ashton-under-Lyne  last  Decem- 
ber, and  the  fire  had  been  ascribed  to  his 
teaching.  Similar  charges  had  been  made 
by  a  member  of  the  Government,  Mr.  Fqx 
Mcmle,  He  (Stephens)  had  subpoenaed  the 
Secretary  of  State  for  the  Home  Depart- 
ment to  produce  all  documents  or  other  evi- 
dence in  his  possession  as  to  the  real  author 
of  the  fire.  The  defendant  proceeded  to 
say  :1  I  have  a  right,  my  Lord — the  Secre- 
tary of  State  for  the  Home  DeDartment,(a) 
who  is  reported  to  be  my  libeller,  who  has 
been  reported  to  have  rehearsed  the  speech 
of  the  Attorney  Oeneral  in  the  Court — I 
have  a  right  that  that  distinguished  indi- 
vidual should  be  present  on  this  occasion 
to  give  to  that  jury  the  reasons  which 
induced  him  thus  to  put  forward,  in  per- 
verted and  distorted  figure,  the  motives, 
the  intentions,  and  the  language  which 
have  been  imputed  to  me.  In  the  latter 
end  of  December,  shortly  after  the  burning 
of  the  factory  which  has  been  alluded  to,(6) 
I  was  arrested  (c)  under  extraordinary  cir- 

(a)  Lord  John  Russell. 

(6)  The  burning  of  Mr.  Jowett's  mill  at 
Ashton,  on  December  8,  1838,  Ann.  Reg.  Chro- 
nicle, 167. 

(c)  On  December  27,  1838,  Ann.  Reg,  Chro- 
nicle, 168. 


cumstances.  Two  Bow  Street  officers,  one 
of  whom  had  in  his  pocket  an  authority  to 
call  upon  the  whole  military  force  of  the 
district,  hurried  me  away  upon  a  warrant 
charging  me  with  making  a  speech  of  a 
tendency  to  destroy  life  and  property, 
from  Ashton-under-Lyne  to  Worsley,  in 
the  neighbourhood  of  Leigh,  the  place 
where  the  speech  was  said  to  have  been 
delivered.  When  we  reached  there  no 
magistrate  could  be  found,  nor  witnesses, 
to  meet  me  face  to  face.  I  was  then  taken 
to  Manchester,  in  the  dead  of  the  night, 
escorted  by  a  troop  of  dragoons,  and  con- 
signed to  the  New  Bailey  prison.  When 
I  did  come  before  the  Court,  one  of  the 
magistrates  who  endorsed  the  warrant 
could  with  difficulty  be  found,  or  induced 
to  appear.  On  the  second  examination 
he  would  not  come  at  all.  In  the  exami* 
nation — one  of  the  most  extraordinary 
which  ever  took  place  in  an  English  Court 
of  JuKtice — ^the  forms  of  the  Court  were 
so  far  departed  from,  that  no  part  of  the 
cross-examintion  of  the  witnesses  on  my 
part  should  appear.  All  that  those  wit- 
nesses had  stated  against  me  was  there ; 
all  that  they  stated  in  my  favour  was 
omitted.  The  proceedings  were  altogether 
so  singulai*,  so  irregular,  and  I*  will  say» 
rather  of  a  persecuting  than  of  a  prosecut- 
ing nature,  that  before  I  was  committed 
the  learned  counsel  who  conducted  the 
case  stated  in  Court  that  it  was  his  inten- 
tion to  prosecute  me  for  conspiracy,  along 
with  others,  for  obstructing  the  laws, 
but  more  particularly  those  relating  to 
the  Poor  Law  Amendment  Act. (a)  I  went 
down  to  Liverpool,  bound  in  the  sum  of 
2,000Z.,(&)  a  most  unconstitutional  bail  in 
any  case  of  that  kind — especially  in  the 
case  of  a  person  circumstanced  as  1  was.  I 
went  to  Liverpool  to  appear  to  answer  all 
charges  that  should  be  brought  against  me. 
A  true  bill  was  found ;  a  second  biU  was 
found,  of  which  likewise  I  had  no  previous 
intimation. (c)  The  circumbtances  said  to 
have  transpired  in  that  second  biD  oc- 
curred in  the  month  of  December  last ; 
and  yet,  as  in  the  case  of  the  present 
indictment,  there  have  been  no  de}>OBi- 
tions,  no  informations,  no  examinationB 
before  the  magistrates,  no  oppominity 
afforded  me  of  meeting  mv  accusers  face 
to  face.  When  these  bills  were  found, 
my  Lord,  I  immediately  applied  to  the 
Court  for  a  copy  of  them,  when  I  was 
informed  that  they  had  been  removed  by 

(a)  4  &  5  Will.  4.  c.  76. 

(6)  Bail  for  the  prisoner  in  1,000/.  and  two 
sureties  in  500/.  euch. 

(c)  True  bills  were  found  against  the  pri- 
soner for  taking  part  in  unlawiul  assemblies  at 
Leigh  and  Pennington.  See  the  Times,  April 
29, 1839. 
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a  writ  of  certiorari  to  the  Court  of  Queen's 
Bench.  I  was  subsequently,  at  consider- 
able expense  and  annoyance  to  myself, 
obliged  to  attend  in  London  and  to  per- 
BonsJly  plead  to  those  bills  of  indictment. 
I  did  so  appear  and  plead  to  three  bills  of 
indictment,  one  of  which  is  the  present,  (a) 
Now,  how  happens  it,  waiving  all  my  pre- 
tIous  objections,  that  the  honourable  and 
learned  counsel  wishes  to  make  the  jury  be- 
lieve that  he  only  appears  here  for  the  pur- 
pose of  **  vindicating  the  law" — ^how  is  it 
that  the  learned  counsel  did  not  appear 
against  me  at  Liverpool  on  the  indictment 
first  found,  and  upon  the  indictment  which 
related  to  facts  occurring  first  in  point  of 
time  P  Clearly,  my  Lord,  for  this  reason : 
that  the  case  broke  down.  It  was  so  evi- 
dently a  made-up  case  that  the  honourable 
Attorney  General  would  not  proceed  upon 
it,  and  he  has  therefore  dragged  me  into 
this  county,  into  a  part  of  the  county 
where  there  was  the  greatest  noise  and 
the  loudest  prejudice  against  me.  He  is 
brought  here  in  order  that  this  jury,  being 
impressed  that  there  are  two  or  three 
indictments  hanging  over  my  head,  may 
be  lead  to  the  conclusion  that,  though  a 
person  might  be  innocent  who  had  to 
answer  one  charge,  he  could  hardly  be  so 
who  had  to  answer  three  charges,  and 
therefore  there  must  be  some  ground  for 
the  allegation  in  the  indictment,  and  that 
they  might  save  Liverpool  juries  the 
trouble  of  investigating  the  case  at  the 
approaching  Assizes.  You  are  to  find  a 
verdict  of  guilty,  and  to  save  the  honour- 
able and  learned  Attorney  General  the 
disgrace  of  going  into  those  cases  by 
giving  him  a  verdict  and  handing  me  over 
to  the  judgment  of  this  Court. 

My  Lord,  I  will  ask  further,  why  am  I 
to  be  tried  at  all  P  A  man  who,  the  Attor- 
ney General  has  told  you,  sustains  the 
character  and  fulfils  the  office  of  a 
minister  of  religion;  a  man  known  to 
advocate  no  political  theory  whatever,  to 
belong  to  no  political  party ;  a  man  who 
has  no  connection  with  any  political  party 
in  this  country ;  who  has  sedulously,  from 
Christian  principles,  stood  aloof  from  all 
the  questions  that  agitate  the  public  mind 
of  a  political  nature.  If,  my  Lord,  my 
life  and  those  humble  talents  which  the 


(a)  On  Friday,  April  26,  1839,  Stephens 
.  appeared  in  the  Court  of  Queen's  Bench  at 
Westminster,  pursuant  to  a  notice  served  upon 
him  by  the  Sheriff  of  Cheshire,  and  pleaded 
**  not  guilty  "  to  three  several  bills  of  indictment 
found  against  him  at  the  last  assizes  at  Liver- 
pool and  Chester.  He  afterwards  moved  the 
Court  to  order  that  he  should  be  furnished  with 
a  eopy  of  each  indictment,  copies  having  been 
refused  to  him  at  the  Liverpool  Assizes.  His 
application  was  immediately  gpranted.  —  The 
Times,  April  39,  1839. 


Attorney  General  has  been  pleased  to  com- 
pliment, had  been  employed  in  speaking 
against  the  constitution  of  this  kingdom, 
against  the  monarchy,  the  House  of  Lords, 
the  House  of  Commons,  if  I  were  a  man 
whose  public  conduct  had  been  of  this 
description,  then  I  might  well  have  been 
marked  out  as  a  fib  subject  for  a  criminal 
prosecution.    But  it  is  notorious  to  the 
whole  country,  so  far  as  my  proceedings 
have  attracted  the  notice  of  the  public, 
that,  so  far  from  advocating  any  scheme 
for    the    purpose    of    effecting    political 
changes  for  overthrowing  the  constitution, 
one  of  my  principal  endeavours  has  been» 
by  reason  and  Scripture,  by  authorities 
taken  out  of  old  law  books  and  from  the 
Word  of  Grod,  to  disabuse  the  public  mind 
of  all  those  prejudices  of  the  party  to  which 
the  Attorney  General  belongs,  a  party  which 
has  been  mainly  instrumental  in  consigning 
the  people  of  this  country  to  its  present 
unsettled  and  disturbed  state.    It  is  noto- 
rious that  I  have  lived  in  a  part  of  the 
Country  which  for  years  has  been  the  scene 
of  infidelity — overrun    with    principles, 
religious  and  political,  similar  to  those  of 
Thomas  Paine,{a)  Bichard  CarHle,Q))  and 
men  of  that  school — a  district,  the  people 
of  which  have  been  saturated  with  the  false 
and  dangerous  notion  of  "  the  greatest 
happiness   of   the  p;reatest    number/'  as 
though,  my  Lord,  it  was  not  equally  un- 
just and  criminal  to  seek  the  happiness  of 
the  greatest  number  at  the  expense  of  a 
few,  as  to  compass  the  happiness  of  the 
few  at  the  expense  of  the  many.    For  years 
I  have  lifted  up  my  voice  against  the  folly 
of  these  Benthamite,  these  liberal  and  re- 
forming, notions.    I  have  embraced  every 
opportunity  of  showing  to  the  people  that 
the    principles    of  what    is    now    called 
"  Liberalism  and  Beform  **  are  the  most 
dangerous  principles  that  can  be  enter- 
tained by  any.    I  have  shown  the  people 
that,  instead  of  removing  institutions,  they 
ought  to  amend  them — ^that,  instead  of 
asking  for  anything  new  they  ought  rather 
to  go  back,  and  look  to  what  the  wisdom 
of  their  forefathers  so  carefully,  and,  I  will 
add,  my  Lord,  religiously  laid  down,  as 
the  foundation  of  civil  and  political  liberty. 
I  have  taken  every  opportunity  of  showing 
that,  so  far  from  *'  the  people  " — as  the 
party  to  which  the  Attorney  General  belongs 
asserts — being  the  source  of  all  political 
power,  I  have  maintained,  out  of  the  Word 
of  God,  that  all  power  is  of  God — that  the 
powers  that  be  are  ordained  of  G^d — that 
there  are  certain  immutable  principles  of 
truth  which  no  time  can  change,  and  which 


(a)  See  22  St.  Tr.  857  ;  24  St.  Tr.  495  ;  1  St. 
Tr.  N.S.  811,  1041. 

(6)  See  1  St.  Tr.  N.S.  296,  312w,  407,  494n, 
1367,  1387  ;  2  St.  Tr.  N.S.  459. 
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no  circumstances  onght  to  modify,  except- 
ing such  canes  as  do  apply  themselves  to 
the  emergencies  and  the  occasion » withoat 
at  all  altering  their  nature  and  character. 
I  have  maintained  that  these  immutable 
and   everlasting  principles  of   truth,   of  i 
righteousness,  of  brotherly  kindness,  and  , 
of  charity,  contained  in  the  Scriptures,  if  ' 
they  are  to  be  found  anywhere  on  earth 
out  of  the  Word  of  Grod,  are  to  be  found  : 
in  this  country ;  if  they  are  to  be  found  in  i 
any  constitution  on  the  face  of  the  globe,  , 
are  to  be   found  in   the  constitution  of 
England ;  if  they  are  to  be  found  inspiring  ' 
and  animating  any  institutions,  breathing  | 
life  into  any  customs,  and  producing  happi-  ' 
ness  in  any  usages,  they  are  to  be  found  in  , 
the  institutions,  customs  and  usages  of  our  { 
forefathers.    I  scruple  not  to  say,   it  is 
because  I  am  a  man  of  this  description  , 
because  I  hate  from  my  heart  and  sonl  ! 
everything  like  innovation  in  the  insti- ! 
tutions  of  my  country,  that  I  am  brought  I 
here.    I  have  put  myself  to  some  trouble  ;  I 
have  run  some  risk;  I  have  suffered  no  ! 
little  in  opposing  the  party  and  the  mea- 
sures, the  unconstitutional  and  antiscrip-  I 
tural  measures,  which  the  Administration 
to  which  the  Attorney  General  belongs  by 
claim  as  the  brightest  gem  of  the  Grown. 
If  I  had  been  a  man  of  an  opposite  charac-  | 
ter  to  this  I  should  not  have  stood  before  : 
you  to-day.    It  is  tolerated  and  allowed,  I 
both  through  the  press  and  from  the  plat-  I 
form,  to  bring  the  Christian  religion,  as  i 
established  by  law  and  founded  by  God  I 
himself,  into  contempt;  it  is  allowed  to 
revile  Christianity,  to  speak  disparagingly 
and  blasphemously  of  the  Son  of  God. 

Patteson,  J. :  That  is  not  so,  Mr. 
Stephena  ;  it  is  not  allowed. (a) 

Stephens :  Not  by  the  genius  of  our  laws, 
my  Lord  ;  God  forbid  it  ever  shall ;  but  it 
is  allowed  under  the  eyes  of  the  Attorney 
General,  who  comes  here  to  *'  vindicate  the 
law."  It  is  allowed  to  attack  the  monarchy 
— ^it  is  allowed  to  speak  of  the  House  of 
Lords  as  a  house  of  incurables — of  imbe- 
oiles — as  an  excresence  upon  our  Constitu- 
tion to  be  cut  away  with  the  pruning 
knife  of  the  Liberal  party,  to  which  the 
prosecutor  in  this  case  belongs. 

Patteson,  J. :  That  is  not  allowed 
either,  Mr.  Stephens,  unless  you  can  show 
me  any  case  of  a  man  that  has  been  in- 
dicted for  it. 

Stephens :  It  is  allowed,  my  Lord,  in  a 
oei*tain  sense — at  least  it  is  passed  leni- 
ently and  silently  by  without  attracting 
any  notice. 

Fatteson,  J. :  That  I  know  nothing 
about.    It  is  not  legally  allowed. 


(a)  Rex  V.  Carlile,!  St.  Tr.  N.S.  1039;  JRex 
V.  Waddinyton,  ibid,  1339. 


Stephens:  I  am  sorry  your  Lordship 
should  have  so  misanderstood  me.  I  most 
say,  then,  that  it  is  allowed  to  pass  nricen- 
snred  and  unprosecuted.  The  newspapers 
of  the  day  are  filled  with  allusions  of  the 
character  to  whioh  I  have  referred,  and 
yet  of  late  years  at  least  you  have  heard 
of  no  prosecutions  being  issued  against 
parties  so  speaking. 

In  truth  my  Lord,  in  the  case  of  the 
Whigs,  at  the  time  of  the  Reform  Bill,  we 
find  that  meetings  precisely  of  the  charac- 
ter of  those  I  am  charged  with  attending 
were  held  in  every  part  of  the  country ; 
we  find  ensigns,  flags,  and. banners,  in- 
scribed wiih  **  Liberty  or  death,"  **  fieform 
or  vengeance,"  '*  Down  with  the  tyrants," 
caps  of  Liberty,  and  banner  staves  headed 
with  pikes,  and  everything  of  that  descrip- 
tion. We  find  the  people  of  the  country 
recommended  to  stop  the  tap,  to  pay  no 
more  taxes,  to  compel  "Old  Billy,"  as 
those  learned  and  loyal  Gentlemen  under- 
stood to  denominate  WtUiam  4,  the  sove- 
reign of  these  realms,  to  pass  the  Eteform 
BQl.  You  find  "  three  groans  "  proposed 
for  the  Queen,  the  first  female  in  the  land. 
You  find  banners  and  ensigns  depicting  the 
King,  and  a  bloody  axe  and  block,  intimat- 
ing tiiat  unless  the  King  would  pass  "  the 
Bui,  the  whole  Bill,  and  nothing  but  the 
Bill,"  he  was  to  remember  the  fSate  of  his 
predecessors  in  this  and  other  countries, 
^ow,  gentlemen,  I  put  it  to  you,  whether 
you  can  believe  the  honourable  and  learned 
counsel  when  ho  tells  you  that  the  only 
reason  why  he  comes  here  is  to  *'  vindicate 
the  law."  For  what  purpose  do  I  trouble 
your  Lordship,  and  tax  that  patience,  and 
condescension  which  is  always  by  a  British 
judge  awarded  to  a  defendant  situated  as 
1  am  ?  It  is,  to  put  it  clearly  before  yonr 
Lordship  and  before  the  jury,  that  there 
are  a  certain  class  of  persons,  and  of  writ- 
ings, which  are  tolerated,  and  suffered  to 
go  unreproved,  without  prosecution,  and 
without  punishment.  Yes,  my  Lord,  when 
it  suits  tlifi  purpose  or  when  it  conduces  to 
the  stability  of  an  Administration,  we  can 
have  disturbers  of  the  public  peace,  incen- 
diaries ;  men  who  speak  so  as  to  lead  to  a 
subversion  of  the  law,  who  propose  not  a 
repeal  of  the  Poor  Law  Amendment  Act, 
but  a  repeal  of  the  Union  which  connects 
this  kingdom  with  the  adjoining  kingdom 
of  Ireland :  we  can  have  O^ConneU  moving 
through  the  country,  formiuff  and  organis- 
ing societies  in  every  direction,  marshal- 
ling their  members,  counting  their  num- 
bers, receiving  their  money  :  we  can  have 
this  man  publicly  declaring  that  if  they 
wanted  a  re^ieal  of  the  Union  some  50,000 
or  500,000,  or  in  some  cases,  two  millions 
of  fighting  men  were  to  go  and  petition 
the  Crown.  Ye?,  my  Lord,  the  Attorney 
General  does  not  consider  that  illegal.    He 
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does  not  come  forward  to  ''  yindicate  the 
law"  then.  The  Union  may  be  threat- 
ened to  be  dlsiolved ;  two  millions  of 
fighting  men  may  be  paraded  to  compel 
Government  to  give  that  gentleman  as 
mnch  power  as  ho  requires  ;  bnt  no  sooner 
does  a  poor  undefended  minister  of  the 
gospel  of  peace  to  man,  without  talent,  save 
the  talent  of  telling  the  truth  fearlessly, 
and  as  far  as  he  knows  it — a  man  without 
name  and  character  save  the  name  and 
character  of  '*  firebrand  and  incendiary, 
and  assassin  and  madman,  and  demon,"  a 
man  without  influence,  save  the  influence  i 
of  the  widow's  prayer,  and  the  power  of 
truth,  which  is  great  and  will  prevail ;  no 
sooner  does  a  man,  situated  and  charactered 
as  I  am,  step  forward  to  plead  the  poor 
man's  right,  to  speak  on  behalf  of  the 
widow  and  the  fatherleis,  to  express  con- 
stitutionally his  opinions  aid  views  of  the 
Poor  Law  Amendment  Act,  and  the  factory 
system,  upon  the  case  of  the  hand-loom 
weavers  and  similar  practical  grievances 
for  which  he  pro(K>seB  constitutional 
remedy,  than  the  Attorney  General  comes 
down  to  this  assize  at  Chester,  and  prose- 
cutes that  individual,  as  he  tells  you. 
simply  for  the  purpose  of  "vindicating 
the  law." 

He  had  no  intention — the  learned  At- 
torney OeneraZ  and  the  Government,  whose 
servant  ho  is,  have  no  intention  of  re- 
stricting liberties  and  the  opportunity  of 
giving  fair  expression  of  opinion.  He 
prides  himself  upon  having  the  honour  of 
appearing  in  the  prosecution,  because  it  is  a 
prosecution  simply  intended  to  "  vindicate 
the  law."  Why,  gentlemen,  if  this  really 
be  so,  what  course  would  the  learned  and 
honourable  gentleman  have  pursued  P  I 
am  charged,  my  Lord,  with  raising  dis- 
turbance and  discontent  in  the  minds  of 
the  subjects  of  this  land.  I  am  charged 
with  making  sundry  speeches  and  dis- 
courses, having  as  the  Attorney  General 
says,  a  direct,  and  inevitable,  and  neces- 
sary tendency  to  injure  property,  and  lead 
to  loss  of  life  and  violence.  I  am  charged 
with  having  exhorted  the  people  to  arm 
themselves — to  procure  arms — ^to  be  in 
possession  of  arms.(a)  Now,  my  Lord,  with 
these  factS'-taking  these  facts  as  the  At- 


torney General  has  stated,  and  as  he  has  en- 
deavoured to  bring  the  witnesses  to  prove 
— ^to  bring  them  as  facts,  what  is  the 
course  which  the  Attorney  General  had 
pursued,  if  his  object  had  simply  been  to 


(a)  *<  I  stand  before  you  as  the  apostle  of 
armed  resistance,  as  a  man  who  has  thought  it 
his  duty  in  his  individuul  capacity,  and  without 
implicating,  or  wishing  to  implicate,  any  other 
man,  as  an  inducement,  who  has  told  you  that 
the  same  right  by  which  you  ought  to  possess 
the  suffrage  gives  the  possession  uf  arms  for 
your  own  de&nce.  I  should  not  have  men- 
tioned this  but  for  one  circumstance.  I  am 
apeaking  to  hundreds  of  thousands  of  men, 
three  out  of  every  four  of  whom  in  all  likeli- 


hood have  left  their  firearms  at  home;  and 
why  have  they  done  so?  Because  they  were 
afraid  to  bring  them  ?  No.  Why,  then,  have 
you  left  your  arms  at  home?  To  my  own 
knowledge,  many  hunditsds  and,  I  believe, 
many  thousands  have  done  to,  and  the  only 
reason  of  those  hundreds  and  thousands  is  this, 
that  th'i  boroughreeve  and  constables  of  Man- 
chester have  declared  to  this  national  movement 
in  Lancashire  that  they  repose  unlimited  con- 
fidepce  in  the  peaceful  and  loyal  dispositions 
of  the  people.  I  find  from  the  whole  press  that 
there  is  to  be  a  conspiracy  of  the  influential  and 
powerful  of  both  the  great  parties  in  the  SState 
to  put  down  Oastler  and  Stephens,  and  Att- 
wood  and  Fieldeo  and  O'Connor,  and  every 
man  that  takes  the  lead,  and  says  that  the  people 
ought  to  be  free,  and  shall  be  free,  or  will  go 
with  them,  if  needs  be,  even  to  the  battle  fields, 
and  fiiirly  fight  it  out.  If  the  boroughreeve  and 
the  constables  of  Manchester  had  not  made  the 
declaration  they  have  made ;  if  the  mafistrates 
and  local  authorities  of  this  district  had  not 
given  the  power  into  the  hands  of  the  marshals 
of  this  meeting,  and  assured  them  that  no  de- 
monstration of  force  of  an  antagonistic  kind 
should  be  made  to  day,  I  would  have  come 
myself  armed  to  this  meeting ;  I  would  have 
brought  ten  thousand  armed  men  with  me,  and 
would,  if  necessary,  have  an  adjournment  of 
this  meeting  of  South  Lancashire  to  this  day 
month,  and  have  exhorted  every  man  in  the 
county,  nble  to  bear  arms,  to  fl'fck  to  this  stan- 
dard and  to  the  battle  of  the  Constitution.'*— 
Report  "Df  speech  by  Stephens  at  meeting  on 
Kersal  Moor,  September  24,  1838  ;  Place  MSS. 
27,  830.  f.  225.  **  I  challenge  any  man  on  the 
principle  of  universal  suffrage  to  conftite  this 
doctrine,  the  right  of  being  provided  with  arms 
for  defence.  If  you  have  knowledge  enough 
for  the  suffrage,  you  have  knowledge  enough 
for  the  musket,  and  if  you  have  knowledge  and 
virtue  enough  for  the  suffrage,  you  have  know- 
ledge and  virtue  enough  for  the  firelock.  Let 
them  go  together.  Let  one  man  illuminate 
you,  and  one  man  fortify  you;  let  illumination 
and  protection  go  hand  in  hand.  Since  I  told 
Government  that  there  were  5,000  armed  men, 
all  sworn,  before  God,  that  before  they  would 
have  their  wives  and  children  torn  from  them, 
they  would  fight  for  it — since  I  told  the  Go- 
vernment that  fact  we  have  not  heard  one 
word  of  the  new  Poor  Law.  You  are  not 
Radicals.  You  are  not  Republicans.  You  are 
not  Destructives.  No,  you  are  the  kilPem  and 
eat*em  boys.  So  says  the  London  Times,  and 
so  say  I.  Kill  the  beasts  which  God  has  made 
for  you,  the  cattle  upon  a  thousand  hills  which 
God  has  sent  for  the  food  of  man.  Let  this  be 
the  object  of  all  your  struggles,  whether  you 
get  the  sufihige  or  not,  that  labour  shall  be  pro- 
tected ;  and  until  this  be  done  there  is  no  title 
deed  for  any  property  in  the  world." — Report 
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"  vindicate  the  law  "  P  Why,  clearly,  my 
Lord,  he  would  have  taken  the  defendant 
in  this  case,  or  rather  I  should  say,  for  it 
is  so  in  fact,  the  prisoner  at  yoar  Lord- 
ship's bar,  he  would  have  taken  the 
prisoner  at  your  Lordship's  bar,  and 
fought  him  in  another  field ;  he  would 
have  brought  a  case  before  the  Court  and 
the  country  about  which  there  could  be  no 
dispute,  about  which  there  could  be  no 
doubt.  It  either  is  or  is  not  lawful  for 
the  subjects  of  these  realms  to  be  in  pos- 
sestsion  of  arms ;  it  either  is  or  is  not 
lawful  for  individuals  situated  as  I  am 
to  express  their  opinions  on  the  particular 
question,  such  as  the  Poor  Law  Amend- 
ment Act,  or  the  factory  system.  Now, 
my  Lord,  my  opinions  are  known.  There 
need  be  no  Uiree  indictments  ;  no  calling 
of  culled  witnesses;  for  your  Lordship 
will  have  perceived  that,  except  the 
policemen,  tne  witnesses  were  all  cotton 
manufacturers,  or  the  children,  or  the 
cousins,  or  other  relations  of  cotton  manu- 
facturers, and  the  attomies  conducting  this 
prosecution.  The  honourable  gentleman 
reminds  me  that  I  have  forgotten  IKnhler, 
who  is  a  surgeon,  a  man  appointed  under 
the  Factories  Regulation  Act,  a  man 
whose  conduct  I  have  frequently  had 
occasion  to  bring  before  the  notice  of  the 
country.  I  repeat,  there  would  have  been 
no  occasion  for  this  calling  of  witnesses, 
this  bringing  together  into  that  box  a 
family  party,  for  you  have  nothing  else — 
the  families  of  the  Howards,  the  Ashtons, 
the  Tinklere,  and  others,  directly  or  in- 
directly connected  with  this  large  family 
compact. 

If  the  attention  of  the  Attorney  Oenercd 
had  been  to  defend  the  law,  I  submit  that 
he  should  have  proceeded  against  me  for 
some  speech  of  which  there  could  be  no 
manner  of  doubt  whatever.  I  have  not 
done  these  things  in  a  corner.  Why  is  it, 
then,  that  no  speech  of  mine,  even  taken 
down  by  a  shorthand  writer,  has  been 
made  the  basis  of  a  criminal  prosecution  P 
Why  is  it,  my  Lord,  that  while  even  Her 
Majesty's  Secretary  of  State  has  given 
out  in  the  House  of  Commons  on  Friday 


of  Stephens'  speech  at  meeting  on  Heartshead 
Moor,  October  18,  1838.  See  also  Place 
MSS.  27,  820,  f.  295.  "  What  I  found  written 
in  the  Law  and  the  Gospels,  I  spoke  oat  boldly 
to  an  awakened,  a  thinking,  and  a  determined 
people.  I  told  them  from  the  law  books  to  arm 
for  their  own  and  their  countr>'*s  safety — and 
from  God's  Book— if  there  should  be  need— I 
said  to  them,  'Remember  the  Lord,  who  is 
great  and  terrible,  and  fight  for  your  brethren, 
your  sons,  and  your  daughters,  your  wives,  and 
your  houses.'  "—Stephens '  address  to  **  the  men 
of  Northumberland  and  Durham  in  demonstra- 
tion assembled."  See  also  Annual  Register, 
1888,  197,  and  1839,  67. 


last(a)  that  Stephens  inculcated  murder  and 
the  destruction  of  property ;  that  Stephens 
declares  in  his  printed  sermons  that  under 
the  Poor  Law  Arnendment  Act  the  divine 
command,  *'  Thou  shaU  not  steal,"  is  of  no 
force  or  obligation  P  I  either  have  said 
those  things  or  not ;  I  have  either  written 
and  published  them  or  not.  The  Secre- 
tary of  State  has  reported  that  I  have 
said  those  things ;  ana  if  I  have  published 
them,  how  is  it,  I  ask  with  bolaness  and 
confidence,  that  the  Secretary  of  State 
has  not  instructed  the  learned  Attorney 
General  to  proceed  against  me  for  such 
speeches  and  sermons  P  Why,  my  Lord, 
clearly  for  this  reason,  that  when  read 
and  examined,  and  weighed  over — ^when 
brought  to  the  touchstone  of  troth,  and 
applied  to  the  standard  of  your  books — 
my  Lord,  when  brought  to  the  standard 
of  that  book  which  is  part  and  parcel  of 
the  Common  Law  of  the  Lmd,  it  would  be 
found  I  have  inculcated  no  doctrines,  and 
advanced  no  opinions,  but  such  as  are 
strictly  constitutional  and  Christian.  .  .  . 
Therefore,  it  is  that  you  have  brought 
before  you  evidence  a  sample  of  which 
you  have  had  here  to-day,  evidence  from 
which  the  Attorney  General  chooses  to  ask 
you  to  give  a  verdict  that  the  Court  may 
consign  me  to  a  punishment  which  the 
Admmistration  of  which  the  Attorney 
General  is  a  party  wished  me  to  receive. 
My  Lord,  if  this  prosecution  began  to- 
day, if  it  began,  as  TinkUr  says  his  evi- 
dence began,  two  months  ago,  if  it  had 
happened  at  tho  time  that  the  meeting  is 
said  to  have  taken  place,  nine  months  ago, 
I  should  have  thought  myself  very  muoh 
wanting  in  due  respect  to  your  Lordship, 
and  to  the  time  of  the  Court  in  troubling 
you  with  what  I  have  already  said.  But, 
my  Lord,  I  shall  be  enabled  to  show  that 
there  is  indeed  a  conspiracy  in  this  country 
— that  there  is  a  conspiracy  among  certain 
parties— to  oppress,  to  overwhelm,  and  to 
crush  me.  1  shall  be  enabled  to  show 
your  Lordship  and  the  jary — and  I  think 
I  shall  be  entitled  to  do  so,  to  disabuse 
the  minds  of  the  jury  of  the  prejudice 
which  has  been  instiUed  into  their  minds — 
chat  ever  since  I  began  to  advocate  the 
repeal  of  the  Poor  Law  Amendment  Act, 
and  the  amelioration  of  the  factory 
system,  I  have  been  marked  by  the  press 
in  the  hands  of  Her  Majesty's  Govern- 
ment  as  one  of  the  basest  and  most 
criminal  of  men.  My  Lord,  it  is  as  im- 
possible for  publications  of  this  nature  to 
exist,  as  they  do  exist,  without  the  mind 
of  the  jury  being  prejudiced,  and  I  do 


(a)  See  speech  of  Lord  John  Russell,  Angust 
9,  1839,  Hansard,  Pari.  Deb.  Srd  series,  50,  166, 
and  the  Times,  August  10,  1889. 
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conceive,  therefore,  that  I  am  entitled  on 
this  occasion  to  read  to  your  Lordship 
and  to  the  jury  a  few  extracts  fVom  some 
newspapers  in  the  pay  of  the  Administra- 
tion, in  which  this  description  of  the 
character  has  been  applied  to  me,  not 
casnally,  or  loosely,  or  generally  by  the 
press  alone,  bat  by  the  very  ^rt>ie8  who 
are  prosecntors  in  this  case.  That  I  can 
show,  and  that  the  Qovernment  now  pro- 
secnting  me  has  assiduously  persisted  and 
continnously  endeavoared  to  prejudice 
the  mind  of  the  public  against  me.  That 
is,  my  Lord,  an  argument  that  I  am  not 
the  bad  man  I  have  been  represented  to  be ; 
that  this  is  not  a  bond  jide  prosecution, 
but  one  got  up  for  the  purpose  of  crush- 
ing a  man,  and  not  by  the  facts  of  the 
case.  My  Lord,  in  the  morning  Ghronide, 
of  the  10th  November  1837,  it  is  stated 
that  the  Tories  had  been  tampering — ^my 
Lord,  you  see  it  is  a  political  prosecution 
from  beginning  to  end — ^the  Tories  had 
been  tampering  with  the  manufacturing 
classes.  [The  defendant  read  the  eztraot.I 
I  give  you  that  as  a  specimen  of  the 
spirit  and  manner  in  which  my  speeches 
and  discourses  are  professed  to  have  been 
made,  and  are  actually  recorded,  of  the 
inferences  that  are  wilfully  and  malici- 
ously deduced  from  those  supposed  and 
invented  premises,  and  of  the  exnortations 
which  are  delivered  in  those  addresses, 
tending  to  lead,  as  the  Chronicle  observes, 
men  of  property  ift  my  neighbourhood 
very  narrowly  to  look  after  me.  Gentle- 
men you  have  seen  to-day,  you  have  had 
a  proof  to-day,  that  the  men  of  property, 
the  members  of  two  families,  have  very 
narrowly  looked  after  me  on  this  occasion, 
and  it  will  be  for  you  to  say  by-and- 
by  whether  you  believe  the  statements 
they  have  delivered  in  Court.  And  then, 
my  Lord,  in  the  Olohe  of  the  27th  of 
November  last,  immediately  afler  some 
disturbance  that  took  place  at  Todmor- 
den,(a)  a  town  at  which  I  never  was  but 
once  or  twice,  perhaps  twice  at  most, 
there  appeared  a  statement  represent- 
ing me  as  the  CAuse  of  the  serious 
riots  at  Todmorden, — 

"  the  consequences  of  which  fell  upon  the  poor 
deluded  people  who  had  been  goaded  on  to  deeds 
of  violence  by  O'Connor,  Fielden,  Stephens, 
and  Oastler,  and  their  agents  for  similar  pur- 
poses.(6)  On  their  heads  should  fall  the 
heavier  punishment ;  they  are  most  assuredly 
foremost  in  the  crime." 

So  say  I,  my  Lord .  On  the  heads  of  those 
foremost  in  the  crime  let  the  punishment 
come  down.    On  the  heads  of  those  whose 


(a)  See  Ann.   Beg.    18d8,   Chronicle,    160; 
Ann.  Reg  1839,  298. 
(6)  See  Place  MSS.  27,  880,  f.  219. 
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opinions,  whose  teachings,  whose  instruc- 
tions have  led  to  a  breach  of  the  good  old 
laws  of  this  country,  let — I  will  not  say 
the  just  punishment,  but  let  the  ven- 
geance of  the  law — ^whose  vindicator  the 
Attorney  General  is  on  this  occasion — ^let 
the  vengeance  of  the  law  descend  in 
thunderbolts  to  crush  them  ;  for  they  are 
indeed  a  moral  pestilence,  they  are  a 
nuisance  in  society.  But,  my  Lord  and 
gentlemen  of  the  jury,  if  I  were  a  man 
of  this  description,  if  this  had  been  the 
tenor  and  tendency  of  my  speeches  and 
exhortations,  as  I  said  before,  the  Attorney 
General  has  materials  abundant  for  the 
purpose  of  instituting  a  prosecution  against 
me.  But  no,  my  Lord,  the  law  cannot  be 
vindicated  in  tliat  way,  because  I  should 
then  have  had  an  opportunity  of  stating 
fairly,  impartially,  and  truly,  m  black  and 
white,  what  cannot  be  mistaken,  without 
calling  witnesses  to  swear  that  I  spoke 
thirty-five  or  forty  minutes,  and  who  only 
recollect  what  I  said  within  three  minutes ; 
all  the  rest  had  escaped  their  recollection  ; 
they  could  not  bring  forward  another 
sentence,  another  string  of  words,  nor 
even  a  conjunction  or  a  preposition,  or 
even  so  much  as  a  note  of  admiration ! 
No,  my  Lord,  to  such  subterfuges, 
miserable  and  paltry,  and  I  would  add 
disgraceful,  they  are  compelled  to  have 
recourse  in  order  to  crush  me,  if  not  one 
of  their  most  important,  certainly  one  of 
their  most  determined  and  deadly,  enemies. 
Why,  my  Lord,  to  such  a  length  have  the 
Government  gone,  that  in  another  indict- 
ment to  which  I  shall  have  to  answer  by- 
and-by  at  Liverpool,  as  soon  as  this  jury 
has  released  me,  it  is  stated  that — 

"  the  said  Joseph  Rayner  Stephens  made  a 
pause  in  his  said  discourse,  and  used  a  gesture 
by  which  he  meant,  an«l  was  understood  by  the 
said  persons  so  assembled  at  the  said  meeting- 
house to  mean,  that,  in  case  of  refusal  to  redress 
the  said  supposed  grievances,  and  grant  the 
said  supposed  lights,  the  said  Joseph  Rayner 
Stephens,  and  the  said  other  armed  persons, 
would  resort  to  acts  of  violence,  &c.,  against  the 
peace  of  our  said  Lady  the  Queen,  her  Crown 
and  dignity." 

and  all  the  rest  of  it. (a)  Now,  gentle; 
men,  you  cannot  believe,  it  is  impos- 
sible for  any  moral  agent  to  believe, 
that  if  the  object  of  the  Attorney  General 
was  to  "  vindicate  the  law,"  in  the  midst 
of  all  my  discourses,  accounts  of  which 
have  been  reported  by  the  press,  it  would 
be  impossible  for  him  not  to  build  these 
prosecutions  on  those  seditious  discourses, 
if  he  could  succeed  in  proving  them.  But 
it  is  the  consciousness,  the  certainty,  that 
he  would  not  succeed  in  obtaining  a  con- 

(a)  See  the  Times,  April  29,  1889. 
Q   Q 
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them  that  it  is  the  dnty  of  Her  Majesty's 
Government — that  Her  Majesty's  Govern- 
ment would  be  calpable  and  onworthf 
of  her  confidence,   if   they  did  not  act 
upon  that  duty — to  prosecute  the  mffiaii, 
who  had  thus  not  only  outraged  public 
decency,  but  had  held  up  all  the  laws, 
and   all  the  safeguards  of  persons  and 
property  to  this  species  of  contempt,  nay, 
according  to  their  account,  had  gone  so 
far  as    to   excite  the  people  to  destroy 
the  property  and  endanger  the  lives  of 
Her  Majesty's  peaceful  subjects.    It  would 
be   highly  culpable    in  me  were  1  not 
to  bring  before  your  notice  expressions 
which  are  said  to  have  fallen  from  the 
lips,— not  from  an  individaal  in  the  heat 
of  public  debate,  in  a  distant  place,  not 
from  an  individual  collecting  his   infor- 
mation and  receiving  the  tincture  of  his 
opinions  and  prejudices  from  hearsay  evi* 
dence  and  common  rumour, — but  falling 
from  the  lips  of  a  gentleman  of  a  station 
equal  to  that  of  your  own.  of  intelligence, 
too  :  a  man  whose  situation  and  intelli- 
gence  have   been  considered  worthy  to 
place   him  on  tho  magisterial  bench;  a 
gentleman  who  at  the  period  of  my  first 
arrest  was  one  of  my  judges,   and  who 
in  the  interval  of  my  first  and  second 
examination  to  which  I  was  subjected  at 
Manchester — ^in  the  interval  of  these  pro- 
ceedings, pending  the  investigation  upon 
which  my  liberty  and  character,  dearer 
than  liberty,  were  depending— that  gentle- 
man is-reported  to  have  given  utterance  to 
expressions  to  injure  me,  and  who,  when 
they  were  proved  to  be  false,  never  gave 
himself  the  trouble  to  contrudict  them. 
They  were  uttered  at  a  public  dinner  at 
Hvae  on  the  3l8t  December,  by  Captain 
Clarke,  one  of  the  Hyde  magistrates,  I 
having    been    arrested    on    the    27th   of 
December,  and  having  to  appear  again  at 
the  New  Bailey,  Manchester,  on  the  2ith 
January.     Tie  is  reported   thus  to  have 
delivered  himself  at  a  public  meeting : — 

**  There  was  in  that  district  a  firebrand—a 
demon  going  about  sowing  poison  in  the  minds 
of  those  he  deceived.  He  used  to  come  about 
in  times  gone  by  in  the  enviable  character  of  a 
Wesleyan  Methodist,  but  that  only  showed  the 
devil  himself  might  come  before  them  in  the 
garb  of  a  Christian  minister.  There  were 
people  who  thought  the  man  sincere,  but  be 
could  not  for  his  life  believe  it.  If  he  were 
telling  the  truth  then  how  did  it  happen  that 
the  same  parties  believed  him  to  be  telling  the 
truth  now  ? 

*'  It  was  true  that  he  took  in  his  accursed 
hands  the  sayings  of  God,  and  it  was  equally 
true  that  he  selected  passages  with  the  view  of 
aidinf^  his  wicked  purpose.  Now  (^said  the 
Captain  imitating  the  example  of  Quinttu 
Curtius),  if  the  life  of  a  fellow  creatare  were 
all  that  wretched  man  wanted,  if  he  would  spare 
the  cottages  of   the  peaceful  operatives,  and 


viction  that  compels  him  to  have  recourse 
to  this  trifling,  and  I  will  add  trumpery, 
prosecution. 

I  will  now  read  to  your  Lordship  and 
the  jury  the  paragraph  ont  of  which  this 
prosecution  originally  arose,  and  without 
which,  that  is  to  say,  without  the  prejudices 
created  in  consequence  of  it,  and  the 
general  feeling  raued  against  me  through- 
out the  country— the  Attorney  General 
would  not  have  dared  to  come  down  to 
Chester  with  this  prosecution. 

In  the  Manchester  Ouardian  of  the 
12th  December,  four  days  after  the 
bnrning  of  Jowett^e  mill,  appeared  an 
article  (a)  which  was  copied  into  the 
London  press,  and  through  them  into 
the  provincial  press  generally.  [Here 
Stephens  read  the  article  alluded  to, 
which  charged  him  with  haying  instigated 
incendiarieB.]  It  was  to  bring  under 
your  notice  that  paragraph  that  X  read  to 
you  the  whole  of  this  article,  a  considerable 
portion  of  it  not  bearing  on  the  question 
}»efore  you,  in  order  that  you  might  see, 
not  only  the  specific  charge  thus  laid 
against  me  by  the  editor  of  this  newspaper 
for  writing,  as  he  says,  from  information 
communicated  to  him,  but  that  you  might 
also  see  the  spirit  in  which  he  comments 
on  my  proceedings,  and  the  language 
which  he  puts  into  my  mouth,  language 
which,  as  he  puts  it,  I  need  not  tell  you  I 
never  uttered  and  which  no  man  in  his 
senses  could  utter.  Immediately  after 
this — for  this,  gentlemen,  is  only  a  sample 
of  hundreds  of  newspapers  which  I  might 
produce  before  you  it  it  were  necessary — 
but  I  hasten  to  direct  your  attention  to 
nn  important  article,  reported  in  all  the 
papers  at  the  time,  a  speech  said  to  be 
delivered  by  one  of  Her  Majesty's  Govern- 
ment which  is  now  prosecuting  me  on  the 
present  occasion.  Mr.  Fox  Maule{h)  said — 

"  that  so  long  as  their  language  was  moderate 
and  their  actions  free  from  violence,  the  Govern- 
ment allowed  them  to  go  unmolested.  They 
had  proceeded  now  to  such  incendiary  language 
and  to  such  violent  deeds,  and  that  doctrine  and 
that  language  having  been  realised  in  Ashton 
by  the  burning  of  a  factory,  that  it  was  im- 
possible that  it  could  be  allowed  longer  to 
tolerate  the  violent  deeds  of  Mr.  Stephens  and 
his  followers," 

Now,  gentlemen,  I  tell  the  Honourable 
Fox  Mofide,  and  with  him  the  honourable 
and  learned  Attorney  General,  that  where 
language  was  employed,  according  to  his 
laying  down  of  tne  law,  having  a  direct 
and  necessary  and,  as  he  says,  an  inevitable 
tendency  to  lead  to  acts  of'^  violence,  I  tell 

(a)  Entitled  *'  Torchlight  meetings  and  their 
consequences." 

(6)  Under  Secretary  of  State  for  the  Home 
Department. 
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allow  them  quietlj  tn  Airnish  food  for  their 
wives  and  children,  if  he  would  be  satisfied 
with  one  life,  if  the  sacrifice  of  one  single  life 
could  restore  peace,  comfort  and  happiness  in 
the  district,  his  life  could  not  fall  in  a  better 
cause.  (Placing  his  hand  upon  hb  left  breast, 
and  long  continued  cheering.V 

Gentlemen,  I  put  it  to  you  if  any  man 
can  have  a  fair  trial  nnder  ciroamgtances 
of  this  description. 

If  the  magistrates  of  Hyde — and  where 
is  Captain  Cla/rke  on  the  present  occa- 
sion? Where  is  Mr.  Howard,  another 
magistrate,  and  recently  a  friend  of  mine  P 
Where  is  Mr.  Aehton,  who  has  sent  his 
son  to  represent  himP  Where  are  the 
magistrates  and  the  leading  authorities 
of  the  district  P  If  I  had  been  a  man  of 
that  df^scription  no  doubt  you  would 
have  these  men  in  the  box  to-day ;  but 
for  certain  reasons  these  gentlemen  have 
kept  away,  and  you  have  only  two  such 
inaividuals  as  those  that  have  appeared  in 
that  box.  My  Lord,  Parliament  assem- 
bled in  the  month  of  February  last,  a 
little  better  than  a  month  after  my  arrest, 
and  the  Queen  from  the  throne  was 
made  to  giro  utterance  to  the  following 
sentences : — 

**  I  have  observed  with  pain  the  persevering 
efforts  that  have  been  made,  in  some  parts  of 
the  country,  to  excite  my  subjects  to  dis- 
obedience and  resistance  to  the  law,  and  to 
recommend  danfferons  and  illegal  practices. 
For  a  counteraction  of  all  such  desi^  I  depend 
upon  the  strength  of  the  law,  which  it  will  be 
my  duty  to  enforce,  upon  the  good  sense  and 
right  disposition  of  my  people,  upon  their  at- 
tachment to  the  principles  of  justice,  and  their 
abhorrence  of  violence  and  disorder."  (a) 

I  should  not  have  read  that  paragraph 
to  the  jurj^,  supposing  that  such  an 
humble  individual  could  have  drawn 
down  the  anger  of  the  monarch  of  these 
realms,  were  it  not  contained  in  the  de- 
bate on  that  occasion  that  I  was  one  of 
the  indiyiduals  pointed  at  in  Her  Ma- 
jesty's address. 

[After  referring  to  the  report  of  the 
Police  Gonstabula^  Commissioners,  (&)  the 
defendant  said :] 

Gentlemen,  what  effect  can  this  docu- 
ment have  upon  your  minds,  or  even  upon 
the  minds  of^persons  prejudiced  in  favou- 
of  the  prisoner  before  you  P  Why,  gjentler 
men,  if  my  own  father,  whose  principles  I 
have  imbibed,  were  in  that  box,  I  should 
maintain  that  it  is  in  the  nature  of  things, 
even  for  my  own  brother  or  father,  in  wie 
habit  of  reading  reports  of  this  descrip- 
tion, not  to  entertam  a  strong  prejudice 
against  me.    Why,  gentlemen,  you  have 


(a)  Hansard,  Pari.  Deb.  3rd  series,  45,  5. 
lb)  Home  Office  Papers,  Disturbances,  1838, 
14,  Part  I. 


seen  no  reluctance  on  the  part  of  witnesses 
to  appear  in  that  box  ;  you  have  seen  no 
hesitation  on  the  part  of  men  of  property ; 
you  hare  had  none  but  gentlemen  of  pro- 
perty in  the  box  to-day ;  you  have  had  no 
labouring  men,  no  shopkeepers,  no  trades- 
men ;  you  have  had  none  m  the  ranks  of 
middle  life,  apart  from  the  families  who 
are  more  or  less  interested  witnesses  on 
this  occasion.  And  yet  you  are  told  that 
such  is  the  dread,  such  is  the  alarm  exist- 
ing in  the  minds  of  men,  that  even  gentle- 
men in  her  Majesty's  Commission  of  the 
Peace  would  not  give  evidence,  except  on 
condition  that  their  names  should  be 
withheld ! 

[The  defendant  cited  remarks  by  Lord 
John  Bu88bU  in  a  speech  deliyered  in  the 
House  of  Commons  on  August  2,  I8d9,(a)  in 
which  the  defendant  and  Mr.  OasUer  were 
denounced  as  firebrands.  He  commented 
upon  the  insufficiency  of  the  evidence  and 
complained  of  the  prejudice  excited  against 
himj .  When  I  came  into  the  town  (Chester) 
I  could  not  be  allowed  even  to  sit  a  few 
minutes  in  the  commercial  room  of  one  of 
the  hotels  of  this  city ;  not  through  any 
ill-will  of  the  landlord,  who  was  most 
polite  and  courteous  to  me,  but  because 
he  told  me  I  should  be  so  annoyed  by  the 
company  that  frequented  the  house,  that 
for  my  own  sake,  rather  than  for  his,  he 
begged  I  would  relieve  him  [of  my  pre- 
sence. Prejudice  existing  to  that  extent 
that  when  yesterday  I  was  sheltering 
myself  under  one  of  the  arcades  of  your 
ancient  city,  I  saw  two  waggons  laden 
with  musketiy,  and  a  group  of  gentlemen 
who  were  standing  in  the  same  place 
where  I  stood,  making  their  remarks  on 
the  "  bloody  conspirators,"  saying,  "They 
ought  to  be  hanged  without  judge  or 
jury,"  declaring  that  there  was  *'  a  seizure 
of  arms  belonging  to  the  rebels  against 
the  peace  of  our  Sovereign  Lady  the 
Queen ;"  and  when  I  suggested  that  they 
could  not  be  arms  of  that  kind,  I  found 
myself  very  soon  required  to  relieve  them 
of  my  company,  for  I  was  attacked  by 
name,  and  one  of  them  said,  **  That  is 
Stephens,  who  is  worse  than  all  the  rest 
of  the  agitators  put  together,"  and  that 
*'  if  he  were  upon  the  jury  he  would  take 
care  that  a  verdict  of  guiltv  should  be 
brought  in  against  me  at  all  risks  and 
hazards."  I  only  mention  this  to  show 
the  prejudices  arising  from  all  these  cir- 
cumstances, and  from  that  placard — that 
foul,  malicious  placard  which  is  posted 
upon  the  walls — 1  mention  this  in  order  that 
I  may  tell  you  that,  when  on  the  Mon- 
day cited  I  left  the  neighbourhood  where 
I    reside,    no    neighbourhood    could    bo 


(a)  Hansard,  Pari.  Deb.  3rd  series,  49,  1152. 
Q  Q  2 
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more  peaceable.  Haying  liTed  in  it  seven 
years  and  coostantly  officiating  amongst 
the  poorest  classes  of  the  people  from 
time  to  time,  there  never  has  been  since 
I  came  into  that  neighbonrhood,  and  up 
to  the  commencement  of  this  proee- 
cation  against  me — there  never  has  been, 
at  any  one  meeting  that  ever  I  vas 
at,  or  on  any  one  occasion,  in  which  I 
had  the  shadow  of  a  share — there  never 
has  been  a  single  instance  of  a  violation 
of  pnblic  property ;  there  has  never  been 
a  single  instance  of  a  breach  of  the  peace. 
The  morals  of  the  people  have  been 
amended  rather  than  deteriorated.  Their 
habits  have  become  more  domestic — and 
I  am  glad  to  see  their  political  principles 
becoming  more  constitntional,  and  their 
religious  principles  more  fixed  and  devont. 
This  has  been  my  aim,  and  this  being 
known  and  read  of  all  men  in  the  district 
from  which  I  came,  I  am  dragged  here, 
my  Lord,  under  this  legal  mask,  for  it  is 
not  the  true  face  of  tne  prosecution — 
this  the  Attorneu  Oeneral  has  not  dared  to 
exhibit  in  this  Court—bnt  under  this  mask 
alone,  as  though  I  wore  a  pai-ty  to  the 
Convention,  and  to  the  disturbances  in 
Birmingham,  to  the  Charter,  to  annual 
Parliaments,  vote  by  ballot,  universal 
suffrage,  and  all  the  rest  of  that  rigma- 
role, in  which  I  never  had  a  Bhare.(a)  I 
only  came  forward  to  the  men  of  Leigh, 
and  there  declared  my  detestation  of  the 
doctrines  of  Chartism,  declared  that  if  the 
Badicals  were  in  power  my  views  were 
such  that  my  head  would  be  brought  first 
to  the  block,  and  my  blood  would  be  the 
first  blood  that  would  have  to  flow  for  the 
olden  liberties  of  the  country.  Gentlemen, 
this  is  the  individual  who  is  now  brought 
before  you  as  a  Chartist,  and  his  proceed- 
ings made  to  appear  as  though  he  was 
identified  with  all  that  has  lately  taken 
place  in  the  country.     The  learned  AttoT' 


(a)  "He  (Stephens)  was  always  a  Tory- 
Radical  on  principle.  Tory-Radical  was  a  name 
first  applied  by  O'Connell  to  the  Chartist  school 
set  up  by  Feargus  O'Connor."— Holyoake's  Life 
of  Stephens,  p.  184.  **  We  stand  upon  our  old 
rights — we  seek  no  change — we  say,  give  ns  the 
good  old  laws  of  England  unohanffed.  They 
shall  not  be  changed,  the  laws  ot  oar  fore- 
fathers; and  what  are  those  laws?  What  is 
the  constitution  by  which  we  seek  to  abide? 
<  Magna  Charta/  Aye,  '  Magna  Charta,'  The 
good  old  laws  of  English  freedom — freedom  of 
speech — freedom  of  workshops  —  freedom  of 
homesteads — fi«e  and  happy  firesides  and  no 
workhouses  .  .  Qiye  no  heed  to  men  who 
teach  new-fangled  politics — French  politics — 
centralisation  politics  —  politico  -  economical 
politics— stick  to  the  good  old  laws,  the  good 
old  laws  of  England.**  —  Report  of  speech  of 
Stephens  at  meeting  on  Heartshead  Moor, 
October  15,  1838. 


I  ney  General  told  you  that  he  did  not  in- 
I  tend  to  make  «ny  statements  as  to  the 
I  recent  occurrences  in  this  country.  The 
I  allusion  was  sufficient ;  the  innuendo  was 
I  thought  b^  him  to  be  enough  to  connect 
,  and  identify  me  with  them.  As  I  said 
before,  if  I  am  to  be  tried  let  me  be  tried 
in  my  own  person  and  not  in  the  person 
of  Chartism,  of  Badicalism,  torch-lig^t 
meetings,  or  things  of  that  kind.  If  I  am 
to  be  tried  let  me  be  tried  upon  my  own 
opinions,  upon  my  own  principles,  upon  my 
own  authorised  and  puolished  documents. 
[The  defendant  referred  to  the  Poor 
Law  Amendment  Act,  and  oontinned 
thus :]  Gentlemen,  there  never  was  in  the 
annals  of  the  country  a  more  unfair  and 
more  cowardly  prosecution  than  this.  As 
I  said  before  to  you,  m^  opinions  are 
before  the  world.  I  have  ughted  a  torch, 
not  a  literal  but  a  figurative  one,  which 
bv  God's  blessing  will  blase,  and  which 
all  the  waters  out  of  this  cistern  cannot 
extiuffuish.  I  have  taught  the  people  to 
fear  Ood  and  honour  the  Queen;  but  I 
have  taught  them  to  hate  every^iing  that 
is  unconstitutional  and  anti-Christian.  I 
have  told  them  to  take  the  book  of  God 
in  their  right  hand  and  the  book  of  our 
laws  in  the  left  hand;  to  have  the  fear 
of  God  at  their  side,  the  love  of  Qod  and 
their  neighbour  in  their  heart,  and  then 
to  walk  abroad  upright,  fearless  of  At- 
torney Generals  and  all  the  awful  roll  of 
property-law  prosecutors.  Tes,  gentle- 
men, there  was  a  banner,  "  For  chud  and 
wife  we  will  war  to  the  knife."  Gentle- 
men, would  not  you,  every  man  of  yon, 
adopt  that  banner  P  Is  there  a  man  of  you 
in  that  box  who  would  not  war  to  the 
knife  for  child  and  fbr  wife  P  That,  gentle- 
men, is  the  head  and  ground  of  my  ofience. 
I  have  told  the  people  of  England  that  by 
law  their  wives  cannot,  and  weir  children 
cannot,  be  taken  from  them.  I  have  told 
the  people  that  by  law  tiiey  have  a  right 
to  their  own  homesteads ;  that  l^ey  have 
a  right  to  their  own  firesides ;  that  ^ej 
have  a  right  to  their  earnings  after  their 
labour  has  been  honestly  and  faithfully 
done;  a  right  to  their  comforts,  which 
their  labour  ought  to  procure  for  them  in 
society,  for  their  little  ones,  and  for  that 
partner  to  whom  they  have  been  bound, 
and  whom  they  have  sworn  before  Qod 
never  to  desert  until  death  do  them  part. 
I  have  told  the  people  of  this  country  that 
anything  which  professes  to  overthrow 
the  institution  of  Heaven  is  not  a  law 
according  to  our  Constitution,  and  can- 
not be  held  to  be  a  law  in  any  Court  of 
British  jurisprudence,  and  cannot  be  ex- 
pected to  be  obeyed  by  any  x)arty  except 
the  party  holding  power.  Gentlemen,  if 
it  be  better  to  obey  man  rather  than  Ged, 
judge  ye.      As  I  have   told   the  people 


1225] 


The  Queen  against  Joseph  Rayner  Stephens,  1839. 


[1226 


everywhere  to  jadge  by  that  maxim,  upon 
what  the  precepts  of  the  Word  of  God 
eigoin,  every  prmciple  of  right  which  the 
Constitation  of  our  conntry  guarantees  to 
T18, 1  am  willing  to  be  judged ;  and  if  I 
have  offended  show  me  wherein — show 
me  how,  and  at  what  time,  and  I  will 
give  myself  up  to  the  verdict  of  the  law, 
and  then  the  nonourable  and  learned  At- 
tomey  Cfeneral  shall  have  me  in  bis  own 
hands — ^he  shall  be  at  once  judge  and  jury 
and  executioner. 

[The  Attorney  General  should  have  shown 
the  jury  that  the  prisoner  had  a  Tnaltu 
onmtM.i  When  you  turn  over  the  leaves 
of  law  books,  and  see  the  classification  of 
offences,  whether  it  be  theft  or  murder, 
you  are  to  presuppose  written  over  that 
word  the  intention  of  theft,  the  intention 
of  murder  or  malice  aforethought.  Hence 
in  our  old  forms  of  indictment  persons 
are  charged  with  not  having  the  fear  of 
Grod  before  their  eyes,  but  bemg  under  the 
instigation  of  the  devil.  Gentlemen,  I 
love  these  old  forms,  because  they  are  to 
the  spirit  of  the  law  what  the  body  of 
man  is  to  the  soul.  I  love  those  old 
words :  yet  it  may  be  fashionable  to  laugh 
at  the  existence  of  the  devil;  it  may  be 
fashionable  to  reason  away  the  personality 
of  the  great  Fatiier  of  Life.  I  am  a  simple 
man ;  I  take  the  Bible  as  I  find  it.  I  be- 
lieve that  G-od  is,  and  that  there  is  a 
devil ;  that  there  is  a  hereafter,  a  Heaven 
and  a  hell;  and,  therefore,  I  love  those 
old  forms  and  terms  in  our  indictments. 
I  love  to  see  them,  and  I  hope  that  the 
spirit  of  the  age,  the  march  of  intellect, 
the  strides  our  improvements  are  making 
will  not  sweep  away  all  those  forms,  and 
leave  us  to  the  principles  of  '^Marcus **{a) 
and  the  Poor  Law  Amendment  Bill.  You 
must  have  it,  then,  in  proof  that  I  have  this 
mahu  cmvfMM — that.l  entertain  these  hate- 
ful and  hellish  feelings  to  my  neighbour. 

[To  show  that  he  had  no  wicked  or 
malignant  feelings,  the  defendant  read  a 
portion  of  a  sermon  delivered  bv  him 
some  weeks  before,  on  Primrose  Hill,  and 
of  the  20th  chapter  of  the  book  of  Job.(&) 
He  denounced  the  poor  law  as  a  "  law  of 
devHs."  The  power  of  Parliament  was 
limited;  itxcoald  le^slate  only  consis- 
tently with  the  trust  imposed  upon  it.] 

Gentlemen,  it  is  well  known  that  in 
this  country  and  at  the  very  time  when  I 
was  said  to  be  ^oing  about  the  country 
preaching  doctrines  tending  to  the  de- 


(a)  See  Garlyle's  Chartism,  Critical  and  Mis- 
cellaneous Essays,  ed.  1872,  6,  184. 

(6)  "  The  effect  produced  by  the  reading  of 
this  chapter  surpasses  description.  At  the  con- 
clnsion  of  it  the  most  solemn  silence  pervaded 
the  Court  for  some  seconds." — Northern  Star, 
August  17,  1889. 


struction  of  property  and  the  taking  away 
of  life   by  lawless  violence  :    it  is   well 
known  that  a  book  was  published  in  Lon- 
don ;  the  printer's  name  (a)  and  the  pub- 
lisher's name  (6)  being  also  well  known. 
It  is  well  known  that  that  book,  proceed- 
ing upon  the  principles  of  MaUhua — ^upon 
whose  principles  the  Poor  Law  Amend- 
ment Act  was  passed ;  this  book  was  pub- 
lished, containing   a   plan  very  clearly, 
very  ingeniously  laid  down,  very  coolly 
and  temperately  proposed,  very  earnestly 
insisted  on — containing  a  plan,  gentlemen, 
which  went  to  take  away  from  everv  poor 
man,  by  death,  death  immediately  follow- 
ing birth,  by  what  was  therein  called  the 
**  process  of  painless  extinction,"  every 
poor  man's  cnild,  above  the  number  of 
one  or  at  most  two  ;  and  the  writer  says 
"  he  seriously  thinks  they  ought  to  be 
allowed  it."    Gentlemen,  this  book  was 
written  in  earnest,  this  book  upon  this 
table— the  book  of  **  Marous  ";  this  book 
recommending  the  institution  of  murder 
by  law,  saying,  that  there  are  too  many 
for  all  to  be  fed,  and  that  we  are  to  regu- 
late the  population  according  to  our  means 
of  supplying  their  wants,  and  that  the 
only  enectual  way  to  do  this  is  by  cutting 
off  all  children,  above  two  in  a  family, 
by  a  process  which  is  here  described,  and 
which  he  denominated  PaMees  Extinction, 
intended  to  be  taken  as  soon  as  born,  and 
to  be  stifled  by  the  inhalation  of  gas,  ac- 
cording to  the  process  which  he  recom- 
mends.    This  book  was  published ;   this 
book  was  put  into  the  hands  of  all  the 
editors  of  the  pro-Poor  Law  papers  in  the 
kingdom.     This  book  was  circulated  in 
the  manner  I  have  described ;  a  book,  the 
principles  of  which  are  based  on  a  doc- 
trine altogether  and  totally  subversive  of 
all  law,  of  all  authority  and  rule,  both 
human  and  divine,  but  a  doctrine  not  more 
horrible,  a  doctrine  not  more  destructive 
of  the  happiness  of  mankind  and  of  the 
peace  of  society  than  the  principles  and 
aoctrines    contained    in    the    Poor    Law 
Amendment  Act.    This  book,  gentlemen, 
intended  to  be  the  supplement  to  the  new 
Poor  Law,  which  was  intended  to  be  a 
mere  introduction  to  this  book,  so  as  to 
leave  the  people  entirely  to  them  and  to 
''Marcus   — this  booK  has  been  brought 
to  the  notice  of  Her  Majesty's  Secretary 
of  State.    He  has  been  expressly  informed 
of  the  existence  of  this  book,  with  a  wish 
that  it  should  form  the  basis  of  a  pro- 
secution, that  the  Attorney  GenercU  should 
come  down  to  "vindicate  the   law"  of 
God;  "  vindicate  the  law  "  of  marriage  ; 
"  vindicate  the  law  "  of  England ;  the  laws 
of  every  civilised  country ;  the  law  even 

(a)  John  Hill,  Btackhorse  Court,  Fleet  Street. 
(6)  William  Dngdale,  Holywell  Street,  Strand. 
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of  all  men  iu  their  most  barbarous  states 
and  conditions.  And  yet,  gentlemen,  this 
book  is  on  this  table,  unre formed,  nnre- 
buked,  unprosecnted.  But  I,  who  oppose 
these  principles — principles  which  Dear 
affinity  to  these,  and  leading  to  the  same 
consequences — I  am  brought  before  you 
ostensibly  for  the  purpose  of  having  "  the 
law  vindicated,*'  but,  in  reality,  for  the 
purpose  of  getting  rid  of  my  feeble,  but 
most  determined  opposition  to  that  Act 
of  Parliament,  which  I  hold  upon  the 
authority  of  Blizckstone,  Eldon,  Wynford,{a) 
and  a  host  of  others  of  the  highest  moi*al 
rectitude  as  well  as  legal  ability.  I  hold 
my  opinions  only  in  common  with  these 
high  authorities,  and  they  have  spoken 
and  written  respecting  those  principles, 
and  that  law  more  strongly  than  ever  I 
have  done.  Lord  Eldon  said  before  his 
death  that  Parliament  had  no  right  to 
pass  that  Act.  He  said  that  Act  would 
not  be  repealed  by  the  present  Parlia- 
ment ;  that  it  would  onlv  be  repealed 
when  the  people  were  ready  to  repeal  it 
thenLselves.  And  am  I  to  be  brought  to 
^our  bar  for  having  said  the  same  thing 
m  the  self-same  words  P  From  the  olden 
laws  of  our  Dmidical  forefathers,  from 
the  earliest  we  have  any  intimation  of  the 
existence  of  law,  passing  along  the  Anglo- 
Saxon  line,  and  the  Danish  and  Norman 
lines,  and  so  onward  through  all  the  dy- 
nasties that  have  held  their  sway  in  this 
kingdom,  and  under  all  the  modifications 
of  this  Constitution,  it  has  always  been 
held  that  the  poor — that  is,  the  man  who 
either  has  no  work,  or  having  work,  can- 
not work— has  a  claim.  It  iu  not  an  act 
of  mercy,  an  act  of  kindness,  that  may 
be  given  or  withheld  with  impunity,  but 
that  he  has  a  claim  in  reason,  in  law,  in 
nature ;  a  claim  according  to  the  Con- 
stitution, and,  if  there  were  no  claim  from 
any  of  these  sources,  still  a  claim  accord- 
ing to  the  law  of  God.  You  know  well 
the  nature  of  many  kinds  of  propertnr. 
You  know,  however,  property  may  be  sold 
or  re-sold,  let  or  re-let ;  that  though  it 
may  De  held  in  the  first  instance,  and 
may  bo  held  for  a  mere  farthing;  that, 
though  the  next  may  hold  it  for  502.,  the 
next  for  500Z.,  and  the  next  for  5,(X)0{. ; 
although  the  property  may  go  on  increas- 
ing in  value,  yet  you  know  very  well  that 
the  valuable  consideration  of  the  5,000Z., 
which  the  last  tenant  may  expect  to  re- 
ceive out  of  that  land,  cannot  be  his  till 
the  man  above  him  has  had  his  rent ; 
that  the  man  of  5002.  cannot  have  his  con- 
sideration of  5002.  till  the  man  of  502.  has 
received  his  rent,  and  so  on  till  the  last 
man,  even  though  his  rent  should  only  be 
a  pepper  com.      The   ground  rent — the 

(a)  Best,  C.J. 


rent  in  chief—must  be  paid ;  the  landlord 
must  have  it,  and  he  will  have  it  in  spite 
of  all  other  holdings ;  in  spite  of  all  other 
tenancies,  in  spite  of  all  other  titles  that 
have  been  given  to  the  land,  he  first 
claims  his  snare;  no  matter  how  many 
holdings  there  may  be,  the  rent  must  be 
first  received  by  the  first  landlord,  or 
there  can  be  no  holdings  of  it  to  any  of 
the  other  gentlemen ;  it  is  precisely  on 
this  principle  that  the  laws  of  England 
and  the  laws  of  God  hold  the  rifi;ht  of  the 
poor.  All  the  laws  of  England  are  held 
under  the  Crown,  and  they  are  only  held 
in  u»v/ruct  The  original  pepper  com 
rent  is  paid  to  the  landlord  in  chief ;  and 
who  is  this  landlord  in  chief?  What  part 
of  the  State  in  character  of  our  Constitu- 
tion is  the  landlord  in  chief  in  this  case  ? 
Clearly,  gentlemen,  the  poor.  If  you  take 
away  from  the  poor  man  who  is  willing 
to  work,  who  is  eager  to  work,  who  oflfers 
you  his  shoulders  and  his  back  to  bear 
his  burdens,  who  pours  out  his  sweat  to 
do  your  bidding,  who  is  willing  to  do  it 
cheerfully,  to  waste  his  strength  to  serve 
you  ;  if  bv  any  supposed  laws — ^if  laws  of 
this  description  are  worthy  of  the  name— 
if  by  any  supposed  laws  he  should  be 
deprived  of  the  power  to  labour  and  the 
opportunity  to  receive  in  peace  and  enjoy 
in  comfort  the  fruits  of  his  labour,  then, 
gentlemen,  I  contend  that  such  a  law  ia 
altogether  an  innovation  on  our  Consti- 
tution, and  not  to  be  obeyed  for  one 
moment  either  by  the  rich  or  by  the  poor. 
Then,  on  the  very  nature  of  things,  we 
must  have  arrived  at  that  period  when  the 
silken  bands  which  bind  society  together 
will  be  snapped  asunder,  when  the  beau- 
tiful and  sublime  structure  which  our  fore- 
fathers have  reared  will  totter  and  give 
way  and  fall,  and  when  all  that  is  moraUv 
excellent  in  society  shall  become  a  wreck 
and  a  confusion,  to  succeed  the  place  of 
social  order  and  domestic  happiness. 

[There  were  circumstances  in  which 
resistance  was  proper.  If  the  defendant 
recommended  men  to  possess  arms  he  did 
no  more  than  what  was  sanctioned  by  law 
books  and  the  Word  of  God.  The  prose- 
cution was  a  prosecution  of  malice  and 
spite.  A  case  had  been  trumped  up  to 
establish  the  despotism  of  the  I^oor  Law 
Commissioners.] 

.  .  I  stand  before  you  guilty  of  no  other 
crime  than  that  of  endeavourmg  to  recon- 
cile the  difierences  that  unhappily  have 
existed  between  the  masters  and  the  men; 
and  never  since  Ashton  and  Stalybridge, 
and  Dukinfield,  places  that  have  been 
mentioned  so  often  in  this  charge,  never 
since  the  first  stone  of  these  towns  was 
laid,  has  there  been  so  much  peacei  tran- 
quillity, goodwill,  and  good  understanding 
between  the  masters  and  the  men  as  there 
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has  been  during  the  seven  years  of  my 
residence  among  these  people.     .     .     . 

I  am  guilty  of  no  crime  save  that  of 
attempting  to  reconcile  those  differences 
by  placing  the  rights  of  the  rich  and  the 
poor  upon  one  and  the  same  solid  founda- 
tion. You  are  here  to  protect  property ; 
in  what  way  can  you  best  protect  pro- 
perty? Put  it  to  yourselves.  In  what 
way  can  you  protect  your  own  property  ? 
Can  you  best  protect  that  property  by 
pronouncing  a  verdict  of  guilty  on  an 
innocent  man?  Can  you  best  protect 
that  property  by  bringing  in  a  verdict  of 
criminalitv  leading  to  punishment,  against 
a  man  who  has,  at  a  considerable  cost, 
endeavoured  to  promote  peace  and  good- 
will amongst  men.  Yes,  gentlemen,  it 
has  cost  me  nearly  everything  but  my 
life,  and  now  the  Attorney  General  wishes 
it  to  cost  me  my  liberty;  I  am  now  a 
poor,  broken-down,  emaciated  man,  who 
five  years  ago  was  unconnected  with  any 
political  party,  unassociated  with  any 
individual,  when  simply  in  my  closet  I 
had  forced  upon  my  consideration,  under 
the  firiendship  of  Mr.  Howard  and  Mr. 
Aihton,  both  of  whom  I  had  the  hononr 
to  call  friends,  and  wbom  I  should  still 
have  the  honour  to  call  friends,  had  I  not 
conscientiously  gone  against  my  own  in- 
terest, reducing  myself  to  poverty  thereby, 
instead  of  living,  as  I  did  then,  in  com- 
parative affluence.  Grentlemen,  it  is 
because  five  years  ago  I  took  up  the 
question  of  the  circumstances  of  the  con- 
dition of  the  factory  labourers  thus  forced 
upon  my  attention,  and  the  condition  of 
the  poor  as  affected  by  the  Poor  Law 
Amendment  Act,  that  I  stand  before  you 
to-day,  and  it  iA  only  in  connection  with 
those  two  questions  that  I  have  had  any- 
thing to  do  in  public.  I  am  guiltless 
of  everything  else,  whatever  your  ver- 
dict may  be.;  I  have  used  no  talent,  no 
eloquence;  I  have  not  attempted  to  excite 
your  passions,  to  arouse  your  feelings,  or 
to  awaken  your  sympathies  on  my  behalf. 
If  I  had  any  favour  to  ask,  I  should  have 
asked  the  postponement  of  this  trial.  If 
I  had  not  been  guiltless,  I  should  have 
gone  away  until  the  time  of  next  assizes, 
until  there  was  something  like  calmness 
and  tranquillity  in  the  country.  Pnt  all 
these  things  together— look  at  them  singly 
— 4md  let  the  concentrated  impression 
have  weight  upon  your  unprejudiced 
judgments,  upon  your  legal  principles, 
upon  your  Christian  emotions,  as  English- 
men and  Christians,  as  men  who,  with 
myself,  fear  Gh)d  and  honour  the  Queen 
and  all  that  are  in  authority  under  her 
and  over  us.  In  your  own  consciences 
before  God,  in  the  face  of  this  country 
and  of  this  Court,  say  whether  I  am  guilty 
of  this  charge. 


BfPLY. 

[The  Attorney  Oeneral  in  replying  said  ^ 
the  defendant  had  privileges  much  more 
extraordinary  than  those  of  the  Attorney 
Oeneral,  for  he  had  indulged  in  a  line 
of  defence  which  would  not  have  been 
tolerated  in  any  professional  advocate.] 
I  care  little  for  what  may  be  said 
against  me  by  Stephens.  You  have  not 
forgotten,  gentlemen,  that  Stephens  de- 
nounced the  Bishop  qf  London  as  a  blas- 
fhemer  and  grinder  of  the  poor.  That 
may  not  misinterpret  him  X  will  read 
the  very  passage  from  that  long  address 
which  Stephens  read  to  you,  and  which 
is  entitled  "Sermon  the  Third."  Yes, 
this  is  a  sermon  that  he  read  to  you, 
and  it  is  in  the  coarse  of  this  sermon  that 
he  so  speaks  of  that  most  worthy  and 
respected  prelate  the  Bishop  of  London : — 

**  I  have  pablicly  invited  the  Bishop  of  Lon- 
don to  meet  me  on  this  occtision,  but  he  dare 
not  come.  No  mitred  robber  of  the  poor,  no 
episcopal  devourer  of  widows'  houses,  no  wolf 
in  sheep's  clothing  who  was  himself  one  of  the 
chief  of  the  sacrilegious  band  of  blasphemers 
of  the  God  whose  representative  he  impiously 
pretends  to  be,  dare  come  before  a  congregation 
of  the  people  of  his  own  diocese." 

So,  gentlemen,  the  Bishop  of  London 
is  described  by  St^hens  as  a  "  mitred 
robber  of  the  poor,  "an  episcopal  de- 
vourer of  widows*  houses,"  "  a  wolf  in 
sheep's  clothing,"  and  as  a  **  blasphemer  of 
the  God  whose  representative  he  impiously 
pretends  to  be."  And  then  we  have  this 
exclamation : — 

"Alas  for  bishops,  when  they  starve  and 
murder  the  sheep  and  lambs  whom  they  were 
appointed  to  feed,  protect,  and  cherish  I" 

Was  there  ever  such  a  delusion  as 
we  have  in  the  case  of  Stephens,  if  he 
really  believes  he  is  a  sincere  Christian, 
and  18  practising  the  precepts  of  the  divine 
founder  of  our  religion  P  [Having  justi- 
fied the  manner  in  which  the  prosecution 
had  been  initiated  and  conducted,  the 
Attorney  (General  said  that  the  prosecution 
had  nothing  to  do  with  the  merits  of  the 
PoorLaw.l 

Some  are  of  opmion,  and  amongst  those 
I  may  mention  the  Duke  of  WelUnaton, 
Sir  Robert  Peel,  and  Sir  James  Qraham, 
as  well  as  Lord  John  Bmsell,  and  Lord 
Spencer,  that  the  Poor  Law  was  highly 
beneficial,  that  it  had  a  tendency  io  raise 
the  price  of  labour,  to  prevent  indus- 
trious persons  from  receiving  eleemosy- 
nary relief,  to  make  the  poor  and  in- 
dustrious classes  of  this  country  inde- 
pendent of  the  overseer,  and  to  give 
them  a  greater  share  in  the  enjoyments 
of  life  than  they  would  otherwise  have. 
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Others,  I  believe  honestly,  are  of  a  diffe- ; 
rent  opinion ;  but  it  is  wholly  imnxaterial 
to  this  question  which  side  is  right  and  j 
which    is  wrong;   we  are   not  now  dis-  . 
cussing  the  propriety  of  the  Poor  Law 
Amendment  Act. 

Stephens    says    that    he    is  a  devoted 
friena  to  the  ancient  institutions  of   his 
country,    in    so    much    that    be    regrets 
exceedingly   that  a   form    of  expression 
which    he    says    prevailed    formerly    in 
indictments  is  laid    aside,   and    is  very 
much  offended  because  in  this  bill  of  in- 
dictment it  is   not  alleged  that  he  was 
**  seduced  by  the  instigation  of  the  Devil." 
But  was  this  a  meeting  for  the  preserva- 
tion of  the  ancient  institutions  of  the  coun- 
try ?    He  says,  you  see,  how  very  much  he 
disapproves  of    the  reforms  wnich  have 
taken  place    in   our    institutions.    Now,  j 
was  this  an  anti -reform  meeting  P    Why 
what  is  there  in  the  banners  that  stared 
Stephens  in   the  face,  when  he  was  ad- 
dressing the    multitude   from  the  hust- 
ings, and  of  which  he  expressed  no  dis- 
approbation which  animated  his  eloquence 
on  that  memorable  occasion?     Stephens 
says  he  thinks  the  suffrage  is  now  too  much 
extended,  and  that  it  T\as  wrong  to  depart 
from  the  system  of  our  ancestors  in  which 
we  had  close  boroughs  with  ten  or  half  a 
dozen  electors,  and  according  to  which 
system  a  vast  proportion  of  the  people 
did  not  enjoy  the  elective  franchise  at  all. 
Stephems  says    he    approves    of  the  old 
system.    Everything  old  meets  with  his 
approbation,  even  the  old  women  whom 
he  was  to  ply  with  rum.    But  what  are 
the  banners  P'    .     .     .     The    more    flfte- 
phens  inquired    into    the  matter  in  his 
cross-examination,  the  worse  he  fared, 
and  when  he  asked  Mr.  Hibherd,   '*  Did 
I  not  say  something  more  P"  the  answer 
was,  "  yes,  you  said  you  would  lead  them 
on,  and  lose  every  drop  of  blood  in  your 
body  in  this  cause,  if  there  were  a  rismg  P 
What  was  a  rising  P    What  did  he  con- 
template P    These  industrious  classes  ris- 
ing in  a  mass,  and  that  there  should  be  a 
sort  of  Jacquerie  in  this  country;  that 
persons  of  small  or  no  property  should 
rise  against  those  who  had  property,  and 
that  there  should  be  universal  pillage  and 
plunder.    Did  not  these  expressions  prove 
every  count  in  the  indictment?     Find 
your  verdict,   gentlemen,  upon   the   evi- 
dence that  is  laid  before  you,  upon  the 
oath  of  the    witnesses,    since   the    trial 
began.    If  upon  that  evidence,  you  can 
entertain    no    reasonable    doubt    of    the 
guilt  of  the  defendant  on  this  charge, 
you  will  not  shrink  from  pronouncing  a 
verdict  of  guilty — if  he  has  so  debased  the 
holy  character  that  he  fills,  if  he  has  so 
forgotten  his  duty  to  his  Qod  and  to  his 
sovereign. 


I  think  that  little  sympathy  can  be 
entertained  for  him,  and  that  hifi  punish- 
ment may  operate  as  a  most  salutary 
example,  and  may  have  a  powerful  effect 
in  restoring  tranquillity  and  respect  for 
the  laws  of  the  country. 

SumoKGUP. 

PAfCEaov,  J. :  Gentlemen  of  the  jury, 
there  has  certainly  been  introduced  into 
this  case  much  irrelevant  matter  by  the 
defendant ;  and  a  great  deal  of  that  wMch 
he  read,  if  it  had  been  objected  to,  must 
have  been  stopped,  because  it  had  nothing 
to  do  with  tne  question  brought  before 
you.    I  did  not  choose  to  interfere  to  stop 
it  myself.    The  Attorney  General,  on  the 
part  of  the  Crown,  did  not  choose  to  inter- 
fere to  prevent  the  defendant  from  reading 
letters  which  could  not  have  been  given 
in  evidence  if  objected  to;   because  yoa 
must  be  well  aware,  gentlemen,  that,  as  to 
anything  published   by  the  editor  of  a 
Manchester  newspaper,  the  Government, 
who  are  the  prosecutors,  have  nothing  to 
do  with  that ;  and  even  if  they  had,  that 
matter  has  nothing  at  all  to  do  with  the 
question  here,  because  that  publication 
had   reference   to   an   entirely   different 
matter.    I  merely  mention  this  in  order 
that  you  may  put  it  aside,  and  that  we 
may  clear  the  case  of  everything  that  is 
not  really  material  to  the  issue.    [The  de- 
fendant (said  his  Lordship)  had  complained 
that  in  this  case  there  had  been  no  pre- 
vious examination  before  the  magistrates, 
when   he   might   have  heard  what   the 
witnesses  said,  and  have  known  not  merely 
the  nature  of  the  charge,  but  the  way  in 
which  it  was  intended  to  be  established. 
It  was  not  necessary,  and  sometimes  it 
was  considered  a  hardship,  if  complsEints 
of  this  sort  were  brought  before  magis- 
trates and  parties  were  held  to  bail ;  asid 
it  was  very  common  in    misdemeanorB 
that  the  first  step  taken  was  indictment 
at  the  assizes  or  sessions.    Therefore  there 
was  nothing  extraordinary  in  this  proceed- 
ing.   Here  the  first  step  was  by  indict- 
ment at  the  first  assizes  after  the  meeting ; 
and  if  the  Grown  had  even  been  ready  to 
try  then,  the  defendant  would  not  have 
been  bound  to  try  unless  he  thought  fit ; 
and  supposing  he  were  ready,  the  Grown 
were  not  bound  to  try ;  and  if  they  choose 
to  remove  the  case,  as  the  Grown  has  the 
right,  and  as  the  defendant  has  the  right, 
if  he  show  reasonable  cause  (about  which 
we  are  not  very  particular)  in  the  Gourt 
of  Queen's  Bench,  then  it  was  impossible 
to  try  it  at  the  spring  assizes,  because  it 
would  be  necessary  for  the  defendant  to 
appear  and  plead  m  the  Queen's  Bench ; 
all  of  which  steps  would  not  be  practicable 
during  the  assizes.    Therefore  this  is  the 
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earliest  time  when  it  oonld  have  been  | 
tried.  There  was  also  a  complaint  of  i 
some  fire  at  Ashton  having  been  laid  to  I 
the  charge  of  the  present  defendant.  But  ' 
the  Gonrt  did  not  know,  ezce]3ting  from  I 
what  the  defendant  read,  that  it  ever  was 
laid;  and  certainly  what  was  in  those 
papers  did  not  seem  sufficient  to  bear  ont 
the  defendant's  statement  as  to  the  editor 
of  the  Mwnohe^ter  Ouarcdan,  about  which 
nuktter  the  Court  knew  nothing.  As  to 
the  alleged  speech  of  Mr.  Fox  Maule  at 
Perth,  or  that  of  Lord  John  BusseU  in 
Parliament,  the  accounts  of  them  were 
not  verified  in  any  shape;  neither  could 
they  have  been  received  in  evidence  at  all, 
as  they  had  nothing  to  do  with  the  ques- 
tion at  issue.  Stephens  said  he  had  been 
an  object  of  persecution  and  a  marked 
man  ever  since  he  took  a  part  against  the 
Poor  Law  Amendment  Act.  and  suggested 
some  alterations  in  the  Factory  Act.  Had 
this  meeting  upon  the  evidence  anything 
to  do  with  either  of  those  Acts  there 
might  have  been  some  force  in  the  objec- 
tion ;  but,  as  fiur  as  the  evidence  went,  he 
(the  judge)  could  not  see  that  the  meeting 
had  had  anything  at  all  to  do  with  those 
measures.  As  to  the  authorities  to  which 
the  defendant  had  alluded  to  support  his 
assertion,  that,  if  Parliament  passed  a  law 
against  the  law  of  God,  no  man  was  bound 
to  obey  it,  some  passages  which  the  defen- 
dant had  cited  might  appear  to  advocate 
some  such  opinion ;  but  those  passages 
were  taken  singly  and  without  the  context. 
The  writers  on  those  cases  were  writing 
on  a  subject  of  a  very  delicate  and  most 
diffioulc  nature,  and  one  most  dangerons 
to  be  discussed,  because  approachmg  to 
the  point  where  resistance  against  all 
law  becomes  justifiable — a  question  of  the 
most  difficult  and  delicate  nature  that  could 
be  conceived.  The  argument  adduced  by 
the  defendant  seemed  to  be,  that  if  any  of 
Her  Majesty's  subjects  were  of  opinion  that 
a  particular  Act  was  against  the  taw  of  God, 
that  Act  was  not  bin£ng  upon  the  people. 
That,  of  oourse,  was  not  the  meaning  of  any 
of  the  writers  quoted ;  and  it  would  ob- 
viously be  destructive  of  all  law,  for  it  would 
be  impossible  to  know  what  was  law  and 
what  was  not  It  was  competent  to  any  man 
to  object  to  a  law— not  to  disobey  it,  or  to 
call  upon  the  people  in  a  body  to  (Usobey 
it;  but  to  take  the  proper  constitutional 
method  to  draw  attention  to  it,  and  to  show 
that  it  ought  to  be  altered.  But  even  to 
speak  disrespectfully  of  a  law  could  not  be 
tolerated ;  much  less  that  the  subjects  of 
the  realm  should  be  told  that  they  might 
disobey  it  with  impunity ;  still  less  that 
they  might  resist  it  by  force.  It  really 
seemed  to  him  that  the  greater  part  of 
what  had  been  adduced  hj  the  defendant 
to  the  jury  in  his  justification  had  nothing 


to  do  with  that  which  was  the  ]}roper  sub- 
ject of  inquiry.  The  observations  which 
the  defendant  had  made  were  adduced  in 
very  powerful  language,  with  talent  and 
ability,  and  with  a  fluency  and  power  of 
language  which  he  {the  judge)  had  very 
rarely  seen  equalled,  and  which  would 
undoubtedly  make,  as  they  ought  to  make, 
a  great  impression  on  the  minds  of  the 
jury,  provided  that  they  really  bore  on  the 
points  in  question. 

The  great  point  of  the  charge  in  the 
indictment  was  that  the  defendant  was 
present  at  an  unlawful  meeting,  inciting 
the  people  to  unlawful  acts.  The  definition 
of  an  unlawful  meeting  read  from  the 
books  by  the  Attorney  Oeneral  was  per- 
fectly correct,  one  which  was  well  known 
and  generally  adopted ;  viis.,  that  wfaerever 
a  body  of  persons  met  together  in  great 
numbers,  in  such  a  manner  and  under 
such  circumstances  as  reasonably  to  excite 
terror  and  alarm  in  the  neighbourhood 
where  they  were  so  assembled,  that  was 
an^  unlawful  assemblv.  What  was  the 
object  of  the  meeting  r  They  must  collect 
that  from  the  evidence  as  to  what  took 
place ;  and  if  they  found  that  the  defend- 
ant was  at  the  most  material  part  of  the 
meeting  (whether  or  not  he  was  in  the 
procession  was  immaterial),  then,  if  the 
meeting  were  illegal,  if  any  man  joined  in 
an  illegal  meeting,  he  made  himself  an- 
swerable at  all  events  for  what  took  place 
subsequent  to  the  time  he  joinea  it, 
if  not  before.  The  defendant,  in  the  most 
deliberate  part  of  his  address  to  the  jury, 
that  whicn  was  worked  up  with  most 
eloquence,  showing  that  there  could  be 
no  crime  unless  there  were  a  criminal  in- 
tention, said  it  was  for  them  to  see  what 
his  intentions  were.  The  evidence  of  in- 
tention was  to  be  collected  by  the  jury 
from  the  acts  which  they  found  to  have 
taken  place.  And  whatever  those  acts 
were  natural Iv  and  inevitably  calculated 
to  produce,  that  was  to  be  taken  as  evi- 
dence of  the  intention  to  produce  such 
results.  We  could  not  dive  into  the  heartu 
of  men  to  see  their  real  intentions  there ; 
and  we  could  only  ascertain  it  by  attri- 
buting to  men  such  intentions  as  their  acts 
manifestly  seemed  to  imply.  The  circum- 
stance alone  of  this  meeting  being  held  at 
night  and  by  torchlight,  would  not  of 
itself  be  sufficient  to  justify  them  in  saying 
that  it  was  an  illegal  meeting,  but  it  was 
one  of  the  circumstances  to  be  taken  into 
consideration.  The  object  of  the  meeting 
might  be  fairly  collected  from  the  banners 
that  were  carried  and  their  inscriptions : 
**  For  children  and  wife  we  will  war 
fco  the  knife."  '*  Ashton  demands  uni- 
versal Bufirage  or  universal  vengeance." 
The  defendant  said  he  was  of  no  party  in 
politics.  Whig  or  Tory,  or  Badicaf  or  any 
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other  description  of  persons ;  that  he  had 
nothing  to  do  ^ith  Cbartiam  or  nniyersal 
suffrage  or  the  ballot.  If  that  were  so  it 
was  certainly  very  extraordinary  that  he 
suffered  himself  to  be  at  the  meeting 
where  these  banners  were  carried. (a)] 

The  jnry,  after  a  short  consultation, 
found  the  defendant  guilty. 

Pattbson,  J. :  Have  you  anything  to  say 
against  judgment  being  now  patssed  P 

Defendant:  No,  my  Lord,  the  Crown 
has  had  its  own  way  throughout.  I  have 
nothing  whatever  to  ask. 

Fatteson,  J. :  Joseph  Rayner  Stephens, 
the  jury,  after  hearing  the  address  which 
the  Attorney  Oeneral  made,  the  evidence 
on  the  part  of  the  prosecution,  and  the  ad- 
dress— ^the  very  powerful  address — which 
you  have  made  to  them,  have  found  you 
guilty  of  the  charge  laid  in  the  indictment, 
which  is  in  effect  that  of  attending  an 
unlawful  assembly  to  the  terror  of  Her 
^lAJesty's  peaceable  subjects,  and  address- 
ing to  the  persons  then  assembled  sedi- 
tious language,  inciting  them  to  provide 
themselves  with  arms,  and  to  resist  the 
execution  of  the  laws.  In  that  verdict  of 
course  I  entirely  concur,  because  really 
there  is  no  contradiction  in  the  evidence 
of  this  case  at  all  laid  before  us.  The 
evidence  is  all  one  wa^ ;  and  as  to  the 
character  of  that  meeting,  I  think  there 
cannot  be  any  doubt  in  the  mind  of  any 
person  who  has  heard  this  evidence.  I 
am  very  sorry  to  have  to  pass  sentence 
upon  any  person  of  your  talents  and 
ability,  and  of  your  education,  for  an 
offence  of  this  sort ;  and  if  it  be  indeed 
true  that  you  have  hitherto  advocated 
peaceable  doctrines,  and  have  endeavoured 
to  inculcate  upon  persons  whom  you  have 
attended  in  your  ministerial  capacity  the 
notion  of  submitting  to  the  constituted 
authorities  of  the  country,  and  have  only 
upon  other  occasions  advocated  a  resistance 
to  the  Poor  Law  Amendment  Act  and 
nothine  else,  then  indeed,  although  you 
would  have  been  committed,  by  advocating 
such  resistance,  to  a  very  great  extent, 
yet  there  might  be  some  sort  of  reason  for 
saying  you  had  a  mistaken  notion,  that 
you  had  fallen  into  error  in  supporting 
that,  because  that  law,  in  your  judgment, 
was  contrary  to  what  you  think  you  are 
bound  to  obey  in  the  Law  of  God,  there- 
fore yon  were  not  bound  to  obey  that  law. 
But,  on  the  present  occasion,  I  can  see 
no  reason  whatever  for  supposing  for  a 
moment  that  that  meeting  had  anything 
whatever  to  do  with  the  Poor  Law  Amend- 
ment Act.  It  is  most  unfortunAte  for  you, 
if  it  be  true  that  you  have  taken  no  part 
in  politics,   if  it  be  true  that  you  have 


(a)  See  "Liffe  of  Joseph  Rayner  Stephens," 
p.  197. 


not  joined  yourself  to  any  denomination 
of  persons,  either  Chartists,  Radicals,  or 
anything  else,  and  have  only  endeavoured 
to  conduct  yourself,  in  the  observations 
you  have  made,  to  the  parties  you  have 
addressed  from  time  to  time,  according  to 
your  notions  of  what  is  contained  in  the 
Bible— it  is  most  unfortunate  for  you  that 
you  should  have  suffered  yourself  to  act 
at  all  in  anv  way  at  this  meeting ;  because 
I  am  sure  that  a' person  of  your  education 
could  not  at  all  have  been  deceived  as  to 
the  language  contained  on  the  banners, 
and  as  to  the  import  of  those  inscriptionp, 
as  stated  by  the  witnesses.  And,  there- 
fore, if  you  saw,  as  you  conld  not  avoid, 
the  inscriptions  on  the  banners,  which 
were  ranged  in  a  circle  round  the  hustings, 
vou  should  certainly  have  abstained  from 
having  anything  to  do  with  that  meeting, 
according  to  your  own  principles  which 
you  have  stated  here  to-day.  Mow  it  came 
for  you  to  mix  with  a  meeting  like  that, 
if  it  be  true  that  you  are  no  Chartist,  or 
care  nothing  for  universal  suffrage,  I  can- 
not at  all  understand ;  but  certainly  I  oau 
onlv  look  at  the  case  upon  the  evidence 
laid  before  the  jury,  and  upon  the  circum- 
stances of  this  particular  case  only ;  and 
it  is  for  me  to  pass  such  sentence  as  may- 
deter  other  people  from  committing  of- 
fences of  this  sort,  whether  you  have  by  some 
strange  infatuation  suffered  yourself  to  be 
brought  into  this  meeting,  and  have  not 
advocated  such  opinions  at  other  meetings 
and  upon  other  occasions ;  because  really 
it  is  plain  that  unless  persons  who  aro 
instigating  others  to  resistance  to  the 
laws,  and  to  arm  themselves  for  that  pur- 
pose, are  severely  punished,  the  utmost 
confusion,  violence,  and  probably  blood- 
shed will  prevail.  And  the  persons  who 
will  be  apprehended  and  punished  will 
probably  be  those  who  carry  into  effect 
what  is  advised  by  others ;  those  who  give 
that  advice  being  the  most  guilty  persons. 
It  is  therefore  the  bounden  duty  of  every 
Court,  before  which  such  a  charge  is  laid 
against  the  person  who  has  incited  others » 
to  viuit  that  person  with  severe  punish- 
ment, even  more  than  the  persons  who  have 
been  so  excited  and  have  so  acted.  In  this 
particular  case  no  persons  seem  to  have 
acted  on  the  advice  given ;  or  at  least,  so 
far  as  I  know,  nothing  followed  ;  no  vio- 
lence or  bloodshed,  no  serious  injury  to 
persons  or  property,  appears  to  have 
flowed  from  any  advice  given  by  you  at 
the  meeting.  But  the  tendency  of  that 
advice  is  of  a  most  serious  and  alarming 
nature.  Therefore  I  feel  that  I  cannot  do 
otherwise  than  pass  such  a  sentenoe  as  I 
hope  will  have  the  effect  of  deterring 
other  people  from  repeating  or  committing 
similar  offences,  and  of  convincing  yon 
that  such   expressions  as  were  used  by 


1237] 


The  Queen  against  Joseph  Rayner  Stephens,  1839. 


[1238 


YOU  here,  at  a  meeting  on  the  14>bb  of 
r^oTember,  cannot  be  snffered  to  pass 
with  impnnity,  bnt  must  of  necessity  be 
visited  with  severe  punishment.  The 
sentence  upon  yon  is  that  !yon  be  im- 
))ri8oned  in  the  Honse  of  Correction 
at  Knutsford  for  the  term  of  eighteen 
calendar  months,  and  that  at  the  end  of 
that  time  you  find  sureties  for  the  term  of 
five  years  for  yoarself  in  600Z.,  and  two 
sureties  in  250L  each. 

Attorney  General :  My  Lord,  I  shall  not 
proceed  to  trial  upon  the  other  indict 
ments  to  which  Biephens    has  referred 
steadfastly  hoping  and  believing  that  the 
ends  of  justice  are  completely  satisfied. 

Stephens  asked  his  Lordship  whether  the 
sentence  precluded  him  from  the  use  of  I 
pens,  ink,  and  paper.  | 

The  learned  juage  said  he  did  not  know  | 
the  regulations  of  the  gaol.  i 


Attorney  Oeneral:  My  Lord,  ho  may 
have  pens,  ink,  and  paper,  and  books,  as 
far  as  I  am  concerned.  G-od  forbid  that 
he  should  bo  debarred,  as  far  as  my  in- 
fluence extends,  from  anything  that  can 
alleviate  the  safiering  he  must  endare. 

The  judge  was  understood  to  say  that 
the  prisoner  might  be  allowed  to  have 
pens,  ink,  and  paper,  always  taking  care 
that  it  was  forbidden  to  the  defendant  to 
write  for  publication  anything  of  a  similar 
character  to  that  for  which  he  had  been 
convicted. 


Materials  madb  use  of. — The  above  re- 
port is  chiefly  taken  from  the  Northern  Star, 
August  17, 1839.  The  reports  in  the  Tiines  and 
Manchester  Guardian  of  ^tbat  date  have  been 
consulted  and  made  use  of.  Aid  has  also  been 
derived  from  the  Life  of  Stephens  by  Holyoake. 
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CASE  OF  THE  SHERIFF  OF  MIDDLESEX. 


Proceedings  upon  a  Wbtt  of  Habeas  Corpus  in  the  Case  of  the 
Sheriff  of  Middlesex,  before  Lord  Denman,  C.J.,  Littledale, 
Williams,  and  Coleridge,  J.J.,  in  the  Court  of  Queen's  Bench 
AT  Westminster,  on  January  27,  1840.  (Reported  in  11  A.  &  E 
273,  3  P.  &  D.  349,  8  Dowl.  P.C.  461,  and  4  Jur.  70.) 

To  a  writ  ot  habeas  corpus  ad  subjiciendum^  &e.  it  was  returned  by  the  SeTJeant-at-Arms  of  the 
House  of  Commons  that  he  detained  the  prisoners  on  the  following  warrant,  directed  to  him  by 
the  Speaker : — 

"  Martis  2P  die  Januarii,  1840.— Whereas  the  House  of  Commons  have  this  day  resolved  that 
W.  E.  and  J.  W.,  sheriff  of  Middlesex,  having  been  guilty  of  a  contempt  and  breach  of  the  privi- 
leges of  this  House,  be  committed  to  the  custody  of  the  Seijcant-at-AJrms  attending  this  House, 
these  are  therefore  to  require  you  to  take  into  your  custody  the  bodies  of  the  said  W.  E.  and 
J.  W.  and  them  safely  to  keep  during  the  pleasure  of  this  House,  for  which  this  shall  ]|e  your 
sufficient  warrant. 

"  Given  under  my  hand,  &c. 

'<  Chablbb  Shaw  Lefbvbb,  Speaker." 

Commitment  for  Contempt  by  House  of  Comntans^-^urisdiction  of  Court  of  Law, 

Held  by  the  Court,  that— 

1.  A  warrant  of  commitment  by  order  of  the  Honse  of  Commons  for  contempt  of  the  House 

need  not  specify  the  grounds  of  the  order ; 

2.  Whatever  jurisdiction  a  court  of  law  may  have  when  the  grounds  arc  specified  in  the 

warrant,  it  has  no  jurisdiction  to  inquire  into  their  existence  or  sufficiency  when  they  are 
not  specified,  and  in  such  case  the  return  of  the  warrant  is  conclusive ; 

3.  The  Court  will  take  judicial  notice  of  the  office  of  the  Speaker  of  the  House,  and  of  his 

authority  to  give  effect  to  its  order ; 

4.  The  warrant  was  not  vitiated  by  verbal  defects. 


January  23, 1840.— E.  F.  Bicharde  moTed 
for  a  writ  of  habeas  corpus  requiring  Sir 
WUUam  Gcsset,  Knight,  Serjeant-at-Arms 
of  the  House  of  Commons,  or  other  person 
having  the  custody,  &c.,  to  bring  oefore 
this  Court  the  bodies  of  WUUam  Evans, 
Esq.,  and  John  WheeUon,  Esq.,  with  the 
day  and  cause  of  their  being  taken  and 
detained,  &c.,  to  undergo,  &c. 

The  motion  was  made  on  the  afi&davit 
of  Messrs.  Evans  and  WheeUon,  sheriff  of 
Middlesex,  which  set  out  the  various  pro- 
ceedings in  the  cause  of  Btockdate  v. 
JETofMord^,  down  to  the  return  of  the  vendi- 
tioni ogBponas.(a)  It  then  stated  that  they 
liad  declined  paying  over  to  the  plaintiff 


(a)  December  19,  1889.    See  above,  p.  947. 


the  money  levied  without  an  order  of  this 
Court,  having  been  served  by  Messrs. 
Hansard,  the  defendants  in  the  above- 
mentioned  cause,  with  a  notice  informing 
the  deponents  of  certain  resolutions  passed 
by  the  House  of  Commons  on  May  Slst, 
1837,(a)  and  August  1st,  1839,(6)  and  wam- 

(a)  See  above,  p.  787. 

(6)  These  resolutions  had  reference  to  a 
report  published  by  Messrs.  Hansard  under  the 
orders  of  the  House,  respecting  the  islands  of 
New  Zealand  and  declared  that  "to  bring  or 
assist  in  bringing  any  action  against  them" 
(Messrs.  Hansard)  **  for  such  publication  would 
be  a  breach  of  the  privilege  of  this  House " ; 
they  also  directed  Messrs.  Hansard  not  to  de- 
fend an  action  with  which  they  were  threatened 
for  publishing  the  report.  See  Com.  Journ.  94, 
502. 
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ing  them  that,  if  they  proceeded  in  the 
levy,  their  oondnct  womdhe  represented  to 
the  Hoase,  and  they  would  become  amen- 
able to  its  anthority,  as  expressed  in  the 
said  resolntions.  The  affidavit  then  stated 
the  service  upon  the  deponents  of  the  rale 
nisi  granted  Dy  this  Conrt  on  the  first  day 
of  the  present  term,  and  the  order  of  the 
Insolvent  Debtors'  Coart(a) ;  and  that 
they  were  afterwards  served  with  orders 
to  attend  the  Honse  of  Commons,  and 
bring  with  them  all  notices  served  npon 
them  in  respect  of  this  cause,  and  all 
writs,  rales  of  court,  orders,  or  other 
anthorities,  &c.,  in  obedience  to  which 
they  had  acted  therein.  That  in  obedience 
to  such  orders  thev  attended  the  House 
and  were  examined  at  the  bar  touching 
the  execution  of  the  said  writs,  &c.  That 
on  January  21st  the  House  resolved  (as 
appears  by  the  votes  and  proceedings) 
tnat  the  execution  had  been  levied  in  con- 
tempt of  the  privileges  of  the  House ;  and 
that  the  sheriff  should  be  ordered  to 
refund  the  amount,(^)  and  that  William 
Eva/ns  and  John  WheeUon,  Esqrs.,  sheriff 
of  Middlesex,  should  be  then  called  to  the 
bar,  and  the  resolutions  communicated  to 
them  by  the  Speaker.  That  the  deponents 
were  then  called  to  the  bar,  and  the  reso- 
lutions communicated  to  them  by  the 
Speaker,  who  acquainted  them  that,  if 
they  had  anything  to  say  to  the  House, 
the  House  was  ready  to  hear  it ;  where- 
upon the  deponents  withdrew.  And  it 
was  ftirther  resolved  (and  appears  by  the 
votes  and  proceedings  of  cne  House)  as 
follows:— 

"That  William  Evans,  Esquire,  and  John 
YHieelton,  Esquire,  sheriff  of  Middlesex,  having 
been  guilty  of  a  contempt  and  breach  of  the  pri- 
vileges of  this  House,  be  committed  to  the  cus- 
tody of  the  Serjeant-at-Arms  attending  this 
House,  and  that  Mr.  Speaker  do  issue  his  warrant 
accordingly  ."(0 

The  deponents  then  stated — 

"that  they  were  thereupon  taken  into  cus- 
tody of  the  Serjeant-at-Arms,  Sir  W.  Gosset, 
Knight,  for  not  paying  over,  as  they  believe,  the 
said  money  in  obedience  to  the  said  order ;  and 


(a)  See  above,  Stockdale  v.  Haiuiard,  p.  948. 

(6)  The  printed  votes  and  proceedings  of 
January  21st  1840  contained  the  following 
resolutions  of  the  House : — 

**  That  it  appears  to  this  House  that  execution 
in  the  cause  of  Stockdaie  v.  Hansard  has  been 
levied  to  the  amount  of  640/.  by  the  sale  of  the 
property  of  Messrs.  Hansard,  in  contempt  of 
the  privileges  of  this  House,  and  that  such 
money  now  remains  in  the  hands  of  the  sheriff 
of  Middlesex. 

**  That  the  said  sheriff  be  ordered  to  refund 
the  said  amount  forthwith  to  Messrs.  Hansard." 
— Com.  Joum.  95,  16. 

(c)  Com.  Joum.  95,  19. 


they  are  informed,  but  of  their  own  knowledge 
they  do  not  know,  that  some  warrant  or  other 
document  has  been  made  out  by  the  Speaker  of 
the  said  House  of  Conmions,  or  some  other 
person,  under  which  the  said  Serjeant-at* 
Arms  detains  deponents  in  custody;  but  they 
further  say  that  they  have  not,  nor  hath  either 
of  them,  read  the  same  or  any  copy  thereof,  or 
heard  the  same  or  any  part  read  by  any  person 
whatsoever,  but  a  paper  purporting  to  be  a 
warrant  was  shown  to  them  these  deponents. 
That  they  are  not  detained  in  the  custody  of 
the  said  Seijeant-at-Arms  for  or  by  reason  of 
any  cause  other  than  for  the  matters  aforesaid. 
That  throughout  the  whole  of  the  said  pro- 
ceedings in  this  cause,  they  have  acted  bond  fide 
and  to  the  best  of  their  judgment  as  officers  of 
this  Court  in  the  execution  of  the  process  of 
the  Court.  That  they  have  been  committed  to 
the  custody  of  the  Serjeant-at-Arms  of  the  said 
House  by  reason  only,  as  they  verily  believe,  of 
what  they  have  so  done  in  the  discharge  of 
their  duty  as  officers  of  this  Court,  and  in  obedi- 
ence to  Her  Majesty's  writs,  and  to  the  rules 
and  orders  of  the  Conrt;  and  that  they  have 
been  and  are  thus  imprisoned  and  continued 
and  kept  in  prison  in  order,  amongst  other 
things,  that  they  may  thereby  be  induced  or 
compelled  to  pay  back  the  said  money  to  the 
said  defendants  in  the  said  cause,  instead  of 
paying  it  over  to  the  said  plaintiff  in  the  said 
cause,  according  to  the  vrrits,  rules,  and  orders 
aforesaid.  That  they  have  throughout  the 
whole  of  the  said  proceedings  been  earnestly 
desirous,  and  still  are  so,  to  do  their  duty  in 
their  said  office  faithfully  to  Her  Majesty  and  to 
this  Court,  and  that  they  are  hindered  and 
obstructed  and  put  in  peril  and  danger  in  so 
doing,  in  consequence  of  the  said  order  to  re- 
fund the  said  money  to  the  said  defendants,  and 
by  reason  of  their  being  imprisoned  and  de- 
tained as  aforesaid.  That  they  would  not  have 
been  committed  to  custody  at  all  if  they  had 
complied  with  the  said  order  to  refund  the  said 
amount  to  the  said  defendants.'* 

The  rule  was  granted  and  the  writ 
issued  in  the  usual  form,  returnable 
vrmiMdia;t^,(a) 

(a)  3  P.  &  D.  850.  The  writ  is  set  out  at 
length  in  Com.  Joum.  95,  25. 

January  24,  1840.— The  Serjeant-at-Arms 
informed  the  House  that  he  had  been  served 
with  the  writ,  and  that  he  had  not  made  any 
return,  considering  it  his  doty  in  the  first  place 
to  receive  the  instructions  of  the  House.  Where- 
upon it  was  ordered  <<  that  the  Serjeant-at-Arms 
attending  this  House  be  directed  to  make  a 
return  to  the  said  writ,  that  he  holds  the  bodies 
of  the  said  William  Evans,  Esquire,  and  John 
Wheelton,  Esquire,  by  virtue  of  a  warrant  under 
the  hand  of  Mr.  Speaker,  by  the  authority  of  the 
House  of  Commons,  for  a  contempt  and  a  breach 
of  the  privileges  of  the  House." — Cum.  Joum. 
95,  25. 

On  the  day  following  the  service  of  the  writ 
upon  the  Serjeant-at-Arms,  R.  V.  Bichards 
applied  to  the  Court  on  behaJf  of  the  sheriff  of 
Middlesex  for  an  attachment  against  the  Ser- 
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On  Monday,  Jannary  27th,  the  — 

at- Arms  brought  into  Court  Mesare 

and  Wheelton,  the  sheriff,  and  made  the 
following  return  (a) ; — 

"I,  the  said  Sir  William  Gosset,  Knight, 
Seijeant-at-Arms  of  the  House  of  Commons,  in 
the  writ  hereunto  annexed  named,  do  hereby 
certify  and  return,  in  obedience  to  the  said  ^xit, 
that,  before  the  coming  of  the  said  writ  to  me, 
to  wit,  on  the  2 1st  day  of  January,  in  the  year 
of  our  Lord  1840,  I  did  take  into  my  custody, 
and  have  thenceforth  always  hitherto  detained 
in  my  custody,  and  still  do  detain  in  my  cus- 
tody, the  said  William  Evans,  Esquire,  and  John 
Wheelton,  Esquire,  in  the  said  writ  named, 
under  and  by  virtue  of  a  certain  warrant  under 
the  hand  of  the  Right  Honourable  Charles  Shaw 
Lefevre,  Speaker  of  the  said  House  of  Commons, 
which  said  warrant  is  as  follows:  — 

"  Martis  21*  die  Januarii  1840. 

"  Whereas  the  House  of  Commons  have  this 
day  resolved  that  William  Evans,  Esquire,  and 
John  Wheelton,  Esquire,  sheriff  of  Middlesex, 
having  been  guilty  of  a  contempt  and  breach  of 
the  privileges  of  this  House,  be  committed  to 
the  custody  of  the  Serjeant  at-Arms  attending 
this  House  : 

"  These  are  therefore  to  require  you  to  take 
into  your  custody  the  bodies  of  the  said  William 
Evans  and  John  Wheelton,  and  them  safely  to 
keep  during  the  pleasure  of  this  House;  for 
which  this  shall  be  your  sufficient  warrant. 

•*  Given  under  my  hand  the  'ilst  day  of 
January  1840. 

•<  rSiened)  Ciiahlbb  Shaw  Lbfevrk, 
^    ^  "Speaker. 

"  To  the  Serjeant  at-Arms  attend- 
ing the  House  of  Commons." 

"  And  I  do  hereby  further  certify  and  return 
in  obedience  to  the  said  writ,  that  the  above  is 
the  cause  of  my  taking  and  detaining  in  my 
custody  as  in  the  said  writ  mentioned,  the  said 
William  Evans,  Esquire,  and  John  Wheelton, 
Esquire,  the  bodies  of  which  said  William  Evans, 
Esquire,  and  John  Wheelton,  Esquire,  I  have 
hero  ready  as  in  and  by  the  said  writ  I  am 
commanded. 

"William  Gobbet." 

E.  F.  Richards  then  moved  that  the 
return  should  be  filed,  (&)  which  being 
done,  he  moved  that  Messrs.  Evans  and 
Wheelton  should  be  now  discharged, 

B.  F.  Richards,  W,  JET.  Watson,  and 
Kennedy,  in  support  of  the  motion :  The 
present  return  is  bad  on  three  gronnds. 
First,  there  is  in  fact  no  legal  cause  for 
the  commitment.    The  Court  may  inquire 

jeant- at-Arms  for  not  making  a  return  to  the 
writ.  A  rule  was  refused,  Lord  Denman,  C.J., 
saying  that  there  was  "no  sufficient  ground  at 
present  for  this  application."   8  Dowl.  P.C.  474. 

(a)  See  the  return  set  out  in  Com.  Joum. 
95  80.  See  also  Life  of  Lord  Campbell,  2,  129 
red   1881,  by  the  Hon.  Mrs.  Hardcastle). 

(6)  As  to  filing,  see  Leonard  Watson's  case, 
9  A.  &  E.  731, 746,  and  above  p.  976. 


into  this,  by  stat.  56  €ho.  3.  c.  100. 
Section  1,  afW  a  general  recital  that — 

**  the  writ  of  haheas  corpus  hath  been  found  by 
experience  to  be  an  expeditious  and  effectual 
method  of  restoring  any  person  to  his  liberty, 
who  hath  been  unjustly  deprived  thereof," 

and  that — 

**  extending  the  remedy  of  snch  writ,  and  enforc- 
ing obedience  thereunto,  and  preventing  delays 
in  the  exeeution  thereof,  will  be  advantageous 
to  the  public," 

enacts — 

"that  where  any  person  shall  be  confined  or 
restrained  of  his  or  her  liberty  (otherwise  than 
for  some  criminal  or  supposed  criminal  matter^ 
and  except  persons  imprisoned  for  debt  or  by 
process  in  any  civil  suit)," 

a  judge  shall,  on  proper  oomplaint,  award 
a  ha^MS  corpus.  Section  3  enacts  that 
in  all  cases  provided  for  by  the  Act, 
although  the  return  to  the  ha^beas  corpuB 
be  sufficient  in  law,  it  shall  be  lawful  for 
the  judge  before  whom  it  is  returnable, 
to  examine  into  the  truth  of  the  facts 
therein  set  forth,  by  affidavit  or  by 
affirmation,  &c.,  and  to  do  therein  as  to 
justice  shall  appertain,  and  if  the  truth 
of  the  facts  returned  appear  to  hinx 
doubtful  on  such  examination,  he  may 
bail  the  party  and  transmit  the  writ, 
return,  &c,,  to  the  court  of  which  he  is  a 
judge,  whereupon — 

"  it  shall  be  lawful  for  the  said  court  to  proceed 
to  examine  into  the  truth  of  the  facts  set  forth 
in  the  return,  in  a  summary  way  by  affidavit, 
Scc.y  and  to  order  and  determine  touching  the 
discharging,"  &c. 

Sei'tion  4  enacts — 

"*that  the  like  proceeding  may  be  had  in  the 
Court  for  controverting  the  truth  of  the  return 
to  any  such  writ  of  habeas  corptu,  awarded  hs 
aforesaid,  although  such  writ  shall  be  awarded 
by  the  said  Court  itself,  or  be  returnable  therein." 

Now,  an  attachment  for  contempt  is 
not  a  "criminal  or  supposed  criminal 
matter "  within  the  statute.  The  usual 
instances  of  contempt  are  nonpayment  of 
money  or  disobedience  of  rules  or  sub- 
poenas. In  the  present  case  it  is  clear 
that  no  criminal  charge  is  in  question. 
The  words  '*  criminal  or  supposed  criminal 
matter"  are  adopted  from  the  Habeas 
Corpus  Act  of  31  Car.  2.  c.  2.  sects.  1, 
2.  Ex  parte  Beeching  (a)  and  H6bhouse*8 
case(&)  are  amon^  the  cases  which  show 
how  the  words  m  that  Act  have    been 

(a)  4  B.  &  C.  1S6 ;  S.C.  6  D.  &  R.  209. 

(6)  3  B.  &  Aid.  420 ;  S.C,  2  Chitt.  Rep.  207. 
According  to  the  reports  in  3  P.  &  D.  352,  and 
8  Dowl.  P.C.  4.54,  Richards  also  cited  Huntley 
V.  Luscombe,  2  B.  &  P.  530 ;  Wilmot,  Notes  of 
Opinions,  109. 
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conBtmed.  In  the  latter  case  this  Court 
refused  to  enter  into  the  merits  of  the 
commitment,  bnt  there  statute  56  Geo,  3. 
c.  100.  was  not  brought  to  their  notice, 
and  the  case  is  the  only  one,  since  that 
statute,  bearing  on  the  present  question. 
BurdeU  v.  Abbot(a)  was  before  the  statute. 
Then,  if  the  Court  may  inquire  into  the 
truth  of  the  facts,  it  is  shown  here,  on 
affidavit,  that  the  sheriff  is  committed  for 
having  acted  in  the  lawful  execution  of 
process,  and  that  the  proceeding  of  the 
House  of  Commons  is  in  opposition  to  the 
judgment  delivered  in  Stockdale  v.  JETan- 
sardtih)  which,  until  reversed  on  appeal, 
is  the  law  of  the  land.  It  may  be  said 
that  the  statute  allows  only  an  examina- 
tion into  the  truth  of  the  matters  set 
forth  in  the  return,  and  that  the  facts 
here  relied  upon  for  the  sherill'  are  not  so 
set  forth.  But  it  is  not  denied  that  the 
cause  of  committal  is  the  refusal  to  pay 
back  the  money  levied,  and,  if  a  return  is 
so  framed  as  to  involre  a  number  of 
propositions  in  one  general  averment,  the 
Court  will  not  therefore  refuse  to  inquire 
into  the  whole  truth.  Otherwise  a  return 
of  this  kind  might  be  advised  in  bad 
times  for  the  very  purpose  of  excluding 
the  jurisdiction  of  a  court  of  law.  The 
affidavit  here  is  not  offered  for  the  purpose 
of  traversing  the  return  (which,  according 
to  Leonard  Watson's  ca8e,(c)  might  perhaps 
not  be  allowable  if  this  were  considered 
as  a  criminal  matter),  but  of  explaining 
it,  and  of  showing  what  the  supposed 
contempt  is,  by  matter  consistent  with 
the  return.  Five  of  the  ten  judges  who, 
in  1768,  delivered  their  opinions  to  the 
House  of  Lords  on  the  proceedings  upon 
habeas  corjms,  do  not  deny  that  such 
affidavits  may  be  used.(<2) 

Secondly,  this  return  is  bad,  because  it 
does  not  state  the  facts  on  which  the 
contempt  arises.  It  is  true  that  attach- 
ments I  or  contempt  issuing  out  of  this 
Court  are  worded  generally,  but  in  those 
the  process  always  contains  a  reference  to 
the  cause  in  which  it  is  issued,  and  the 
proceeding  is  one  which  only  calls  upon  the 
party  to  answer  and  purge  his  contenipt ; 
It  is  not  final  and  for  the  purpose  of  punish- 
ment like  this  commitment,  which  affords 
no  opportunity  of  purging  the  contempt. 
If  commitments  in  the  present  form  be 
held  ^od,  the  most  obvious  deprivation 
of  justice  may  take  place  without  remedy. 
They  may  oe  supported  by  some  pre- 
cedents, but  preceaent  has  been  adduced, 


(a)  14  East,  1. 

(6)  9  A.  &  E.  1 ;  S.C.  3  P.  &  D.  330 ;  4  Jur. 
68,  and  above. 

(c)  9  A.  &  R.  731,  and  above. 

(d)  4    Bac.    Abr.    140    (7th  ed.),    Habeas 
Corpus  (B)  ;  15  Pari.  Hist.  903. 


in  former  times,  for  exertions  of  prero- 
gative which  have  since  been  deemed 
clearly  unjustifiable,  as  in  Sir  Thomas 
BamsVs  ca8e(a)  and  the  case  of  Shi'p^ 
money. (Jb)  But  there  are  only  three  pre- 
cedents of  parliamentary  commitments 
which  have  been  supported  where  no 
grounds  were  set  forth.  The  first  is  in 
atreater's  case,(c)  which,  from  the  ab* 
surdity  of  the  reasons  by  which  the 
commitment  was  upheld,  cannot  be  con- 
sidered of  any  weight.  The  next  occurs 
in  the  Earl  of  Shafteshury's  case, ((2)  which 
was  decided  in  bad  times,  and  is  not  a 
precedent  by  which  any  subsequent  de- 
cision can  be  supported.  The  proceed- 
ings of  the  House  of  Lords  against  the 
Earl  were,  by  the  House  itself,  in  1680, 
declared  unparliamentary,  and  ordered  to 
be  vacated  in  the  journals,  that  they  might 
never  be  drawn  into  a  precedent. (e)  Yet 
they  were,  at  least,  so  far  justifiable,  that 
Lord  Shaftesbury  was  a  member  of  the 
House,  and  the  alleged  contempt  was  com- 
mitted in  one  of  their  sittings.  This  last 
circumstance  was  noticed  in  Begma  v. 
Patyif)  by  HoU,  C.  J.,  who  did  not,  like  the 
other  judges,  yield  to  the  authority  of  the 
Earl  of  Shaftesbury's  case.((2)  The  third 
instance,  and  the  only  one  since  the  Bevo- 
lution,  was  in  Alexander  Mwrray's  ca8e.(^) 
There,  indeed,  two  of  the  judges, (Ar)  one  of 
whom  relied  on  the  case  of  Lord  Shaftes- 
hiMy,[d)  said  that,  even  if  the  contempt  had 
been  specified,  this  Court  could  not  judge 
of  it;  out  the  third,  Foster,  J.,  appears  to 
have  relied  upon  the  circumstance  of  the 
contempt  being  committed  "jn  the  face 
of  the  House."  And  the  particular  point 
now  in  question  does  not  seem  to  have 
been  taken  at  the  bar.  In  more  modem 
cases  the  grounds  from  which  the  con- 
tempt was  deduced  have  always  been 
stated.  It  was  so  in  Brass  Crosby's  case,(i) 
though  De  Chrey,  C.J.,  said  there  (as  ap- 
pears from  Wilson's  report  ( j)  that  a  re- 
turn stating  the  breach  of  privilege  gene- 
rally would  be  sufficient ;  but  he  seems 
to  ground  that  opinion  entirely  on  the 
Earl  of  Shaftesbury's  case.(<2)      In  Bex  v. 


(a)  3  St.  Tr.  I. 
(6)  8  St.  Tr.  826. 

(c)  5  St.  Tr.  365  ;  S.C.  Style,  415. 

(d)  6  St.  Tr.  1269;  S.C.  1  Mod.  144;  1 
Freem.  453  ;  3  Keb.  792. 

(e)  6  St.  Tr.  1310.  See  the  observation  of 
Lord  EUenborough  in  BurdeU  v.  Abbot ,  14  East, 
124. 

(/)  2  Ld.  Kaym.  1105,  1115;  and  see  the 
judgment  of  Powell,  J.,  p.  1110. 

Cg)   1  WilB.  299. 

(A)  Goald  and  DenisoD,  JJ. 

(0  2  W.Bl.  754;  S.C.  3  Wils.  188;  19  St. 
Tr.  1138. 

O*)  3  Wils.  203. 
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Flower  (a)  the  warrant  was  special;  so  were 
those  in  Sir  Franda  Burdeti^s  ca8e.(&) 
liord  JSUenhorough  there  intimated  that  a 
commitment  stated  to  be  for  a  contempt 
of  either  Honse,  generally,  would  be 
Bnfficient(c) ;  but  the  opinion  is  thrown 
out  chiter  ;  and  he  seems  to  consider  Lord 
Shafteslntry's  caae{d)  an  anthority  for  snch 
a  form.  In  the  case  of  BwrdeU  y.  Abbot,{e) 
in  the  Honse  of  Lords,  Lord  JEldorif  C, 
pat  it  to  the  judges — 

"whether,  if  the  Court  of  Common  Pleas, 
having  adjudged  an  act  to  be  a  contempt  of 
Court,  had  committed  for  the  contempt  under  a 
warrant,  stating  such  adjudication  generally, 
without  the  particular  circumstances,  and  the 
matter  were  brought  before  the  Court  of  Kind's 
Bench  by  retnm  to  a  writ  of  habeas  eorpu»i  the 
return  setting  forth  the  warrant  stating  such 
adjudication  of  contempt  generally ;  whether  in 
that  case  the  Court  of  King's  Bench  would  dis- 
charge the  prisoner,  because  the  particular  facts 
and  circumstances  oat  of  which  the  contempt 
arose  were  not  set  forth  In  the  warrant  ?  " 

and  the  judges  answered  in  the  nega- 
tive. Bat,  in  the  case  supposed,  the 
Common  Pleas  would  be  a  court  of  record 
acting  according  to  the  known  course  of 
the  common  law ;  the  Honse  of  Commons 
is  not  such  a  court  or  so  acting ;  and  the 
Common  Pleas,  in  the  case  supposed,  would 
be  punishing  for  a  contempt  of  court ;  the 
House  of  Commons  here  professes  only  to 
commit  for  a  contempt  of  the  privileges 
of  that  House,  without  showing  what  are 
the  privileges  which  are  supposed  to  have 
been  infringed.  If  the  House  may  declare 
its  own  privilege,  as  the  common  law 
courts  declare  that  law,  it  should  at  least, 
when  it  punishes  for  a  breach  of  privilege, 
point  out  the  privilege,  so  that  the  law  on 
that  subject  may  be  known  in  future. 
Begs  V.  H6bhou8e(f)  is  another  instance  in 
which  the  warrant  specified  the  contempt. 
In  Moore,  839,  several  precedents  are  col- 
lected of  retxirns  to  writs  ofhaheae  corpus 
stating  the  cause  of  commitment  in 
general  terms :  but  in  every  case  the 
prisoner  was  bailed  or  discharged.  (^)    It 

(a)  8  T.R.  314  ;  27  St.  Tr.  985. 
(6)  Burden  Y,  Abbot,  14  East,  1. 

(c)  See  pp.  147-150. 

(d)  6  St.  Tr.  1269 ;  S.C.  1  Mod.  144  ;  1 
Freem.  458 ;  3  Keb.  792. 

(e)  5  Dow,  165,  199. 

(/)  S  B.  &  Aid.  420;  S.C.  2  Chitt.  Rep.  207. 

(gr)  "Collection  of  precedents  of  pnsoners 
delivered  by  habeas  corpus  on  the  return ; 
annexed  to  Glanvile's  case,  Moore,  838.  In 
some  of  these  instances  no  cause  whatever  is 
stated."  —  Note  by  reporters,  11  A.  &  E. 
288.  "  Delivery  of  prisoners  brought  up  by 
habeai  corpus  on  trial  appears  to  have  been 
the  course  pursued  by  the  Court  when  an 
illegal  commitment  was  made  by  the  King's 
Privy  Council,  or  one  of  the  superior  Courts. 


was  one  of  the  articles  of  complaint  laid 
before  Charles  1,  in  the  Petition  of  Bight(a) 
that  divers  persons  had — 

j  "been  imprisoned, without  any  cause  showed; 
and    when    for    their    deliverance    they  were 

I  brought  before  your  justices,  by  year  Majesty's 
writs  of  habeas  ctrrpus,  there  to  undergo  and 
receive  as  the  Court  should  order,  and  their 

'.  keepers  commanded  to  certiiy  the  causes  of  their 

•  detainer ;  no  cause  was  certified,  but  that  they 
were  detained  by  your  Majesty's  special  com- 
mand, signified  by  the  Lwds  of  your  Privy 
Council,  and  yet  were  returned  back  to  semnl 
prisons,  without  being  charged  with  anything  to 
which  they  might  make  answer  according  to  the 
law." 

In  the  judgment  of  Va/ughan,  C.J.,  in 
BwhelVe  case(&)  it  is  said  that  the  writ  of 
habecueorpue — 

"commands  the  day,  and  the  cause  of  the 
caption  and  detaining  of  the  prisoner  to  be  cer- 
tified upon  the  retom  ;  which  if  not  done,  the 
Court  cannot  possibly  judge  whether  the  cause 
of  the  commitment  and  detainer  be  aoeoiding 
to  law,  or  against  it.    Therefore  the  cauee  <rf 

Thus  in  the  free  conference  between  the  Houses 
of  Parliament  in  1628  touching  the  liberty  of 
the  subject  (Lords'  Joum.  3,  722),  Selden  and 
Coke  cited  twelve  cases,  including  two  of  those 
mentioned  in  Moore,  839,  to  show  that  commit- 
I  ments  by  the  Crown  or  Privy  Council  without 
I  cause  expressed  were  void,  and  that  the  Court 
on  the  returns  to  the  haheas  corpus  had  de- 
livered the  prisoners  on  bail.  It  was  objected 
by  the  counsel  for  the  Crown  that  this  practice 
implied  that  the  imprisonment  had  been  legal, 
'  for  bailing  doth  signify  a  kind  of  imprison- 
ment still ;  *  but  it  was  answered  that  '  it  hath 
ever  been  the  discretion  of  the  judges  to  gire 
such  respect  to  a  commitment  by  command  of 
the  King  or  Privy  Council,  which  are  ever 
supposed  to  be  done  in  just  and  weighty  cases, 
that  they  will  not  suddenly  set  them  free,  but 
bail  them  to  answer  what  shall  be  objected 
against  them  on  the  King's  behalf ;  but  if  any 
oUier  inferior  officer  do  commit  a  man  without 
showing  cause  they  do  instantly  deliyer  him.' — 
2  Pari.  Hist.  264.  See  also  the  same  point 
in  the  ar^ment  of  Littleton,  afterwards  Lord 
Keeper,  in  the  second  conference  between 
the  Lords  and  the  Commons  on  the  liberty 
of  the  subject,  2  Pari.  Hist.  321.  So  also 
commitments  for  contempt  by  judges  of  the 
superior  courts  appeared  to  have  been  made 
from  the  earliest  times  without  cause  expressed. 
See  Staundf.  PI.  Cor.  fol.  756.  <  Le  prisoner 
nest  bailable,  si  le  justice  commanda  un  a  prison 
sans  monstrer  cause  pur  que  11  issint  commanda, 
ou  pur  misdemeanor  fait  devant  luy.'  Staund- 
ford  lays  this  down  as  the  construction  of  Stat. 
AVestm.  1st,  c.  15.  It  was  conceded  by  Selden 
and  Coke  tiiat  if  the  warrants  of  the  Sling  or 
Privy  Council  expressed  the  cause  generally, 
as  treason,  suspicion  of  felony,  or  contempt,  it 
was  sufficient." — Note  by  reporters,  8  P.  &  D. 
354. 

(o)   See  3  St.  Tr.  223. 

(6)  Vaugh.  135, 137 ;  S.C  6  St.  Tr.  999,  1002. 
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die  impriflonment  ougbt^'by  the  retom  to  ap- 
pear as  specifically  and  certainly  to  the  judges 
of  the  retorn,  as  it  did  appear  to  the  Coort  or 
person  aathorised  to  commit ;  else  the  retom  is 
msuflScient." 

The  HouBe  of  Commons,  then,  like  other 
jm^lfldictions  which  exercise  tiie  power  of 
committing,  may  be  required »  on  habeas 
carpus,  to  show  the  particalar  grounds,  (a) 
And,  were  this  otherwise,  the  Honses  of 
Farliamont  might  at  any  time  puniah 
offences  against  the  property  or  servants 
of  indiyidoal  members,  under  the  name  of 
contempts,  as  was  done  fonnerly,(&)  that 
the  Court  now  would  not  suffer  this 
practice  to  pass  unquestioned,  though  the 
contempt  might  be  alleged  generally  on 
return  to  a  habeas  corpus,  appears  from 
several  passages  in  the  judgment  of  Lord 
Denfuan,  C.J.,  in  Slockdale  v.  JE[a7hsa/rd.(o) 
The  decision  of  the  three  judges  who 
differed  from  JHbW,  C.J.,  in  Eegina  v. 
FaMd)  cannot  be  considered  as  having 
settled  the  law ;  this  opinion  was  strongly 
intimated  by  Lord  Denman,  C.J.,  in 
Stoehdale  v.  Hansa/rd,(e) 

Thirdly,  in  point  of  foma  the  warrant 
does  not  show  a  suf&cient  jurisdiction  in 
those  issuing  it.  It  does  not  recite  any 
direct  adjudication  that  the  sheriff  has 
been  ^ilty  of  a  contenipt,  but  only  a 
resolution  that  the  sheriff,  "  having  been 
guilty  of  a  contempt,'*  Ac,  *'  bo  com- 
mitted." It  does  not  state  that  the  Honse 
authorise  or  direct  the  Speaker  to  issue 
his  warrant.  To  pass  the  resolution  is 
not  to  order  the  committal.  And,  lastly, 
the  mandatory  part  of  the  warrant  re- 
quires the  Serjeant-at-Arms  to  keep  the 
sheriff  during  the  pleasure  of  "  this 
House,"  not  showing  in  terms  or  by  suffi- 
oient  reference,  what  House  is  meant. 
In  Brass  Crosby's  case,(/)  Bv/rdett  v. 
Ahbot,{g)  Skud  HohhousescaaeXhj  the  words 
used  were  **  during  the  pleasure  of  the 
said  House."  No  language  is  used  hero 
to  show  that  the  person  styling  himself 

(a)  Hichards  here  cited  Glanviie*s  case, 
Moore,  838  ;  Bex  v.  Dugger,  5  B.  &  Aid.  791 ; 
S.C.    1    D.    &   K.   460;    Cropper  v.   UorUm, 

8  D.  &  B.  166. 

(6)  See  Slockdale  v.  Ransard,  9  A.  &  B.  12, 
note  (6) ;  106,  note  (a),  and  above,  pp.  746, 
747n». 

(c)  9  A.  &£.  l,pp.  116, 124,  147,  were  par- 
ticularly referred  to.  See  above,  pp.  866,  862, 
878* 

(d)  2  Ld.  Raym.  1106. 

(«)  9  A.  &  £.  187,  138,  and  above,  pp.  871, 
879.    See  also  the  judgment  of  Coleridge,  J., 

9  A.  ft  E.  230,  and  above,  p.  936,  and  see  also 
14  East,  92,  note  (6)  to  Burdelt  v.  Abbot. 

C/)  3  Wils.  188 ;  S.C.  2  W.  Bl.  754 ;  19  St. 
Tr.  1138. 

(o)  14  East,  1. 

(i)  a  Chitt.  Bep.  207 ;  S.C.  3  B.  &  Aid.  420. 

o    61636. 


"  Sneaker  "  is  acting  in  thai  capacity,  or 
in  tne  oourse  of  proceedings  in  tne  Hjonse 
of  Commons. 

No  one   appeared   in    support  of  the 
retum.(a) 

Lord  Dekicak,  C.J. :  I  think  itAeoessary 
to  declare  that  the  judgment  delivered  by 
this  Court  last  Trinity  Term  in  the  case 
of  Stoehdale  y.  Kansa!rd(h)  appears  to  me 
in  all  respects  correct.    The  Court  decided 
there  that  there  was  no  power  in  this 
coun^  above  being  questioned  by  law. 
The  House  of  Commons  there  attempted 
to  place  its  privilege  on  the  footing  of  an 
unquestionable  and  unlimited  power.    It 
was  arraed  against  that  claim  that  the 
dicta  of  learned  judges  by  which  it  was 
supported  had  in  many  cases  been  hastily 
thrown    out,  and  were    encountered   by 
others  of  a  contrary  tendency  from  judges 
not  less  eminent,  and  by  precedents.     I 
endeavoured  to  establish  that  the  olaim 
advanced  in  that  case  tended  to  a  despotic 
power  which  could  not  be  recognised  or 
exist  in  this  country,  and  that  the  privi- 
lege of  publication  as  there  asserted  had 
no  legal  foundation.     To  all  these  posi- 
tions I,  on  further  consideration,  adhere ; 
all  of  them  I  believe  in  my  conscience  to 
be  true.    And  if  this  were  not  so,  it  ia 
strange  that  the  case  should  not  haye  been 
brought  before  the  other  ten  judges  by 
writ  of  error.      The  House  could  have 
suffered  no  loss  of  dignity  by  submitting 
to  them  the  question  whicn  it  had  already 
laid  before  us.     In  the  last  resort  a  fur- 
ther appeal  might  have  been  made  to  the 
House  of  Lords.    The  efficacy  of  such  an 
appeal  is  not  to  be  disputed  merely  be- 
cause persons  may  choose  to  cast  reflec- 
tions  on  that  body  in  which  by  law  the 
ultimate  decision  is  vested.    That  House, 
too,  had  an  interest  (if  such  motives  were 
supposed  to  prevail)  in  upholding  a  pri- 
vilege which  was  claimed  for  them  as 
well  as  for  the  House  of  Commons.     Be- 
sides, if  our  judgment  and  that  of  the 
Exchecper  Chamber  had  been  adverse  to 
the  plamtiff,  it  is  probable  that  he  would 
not  have  acauiesced,  and  then  resort  must 
have  been  had  to  the  jurisdiction  of  the 
House  of  Lords.     In  deciding  the  former 
case  we  looked  to  the  law  as  our  only  safe 
guide,    discarding  all    considerations    of 
supposed  expediency,  and  under  the  same 
guidance  we  examine  the  question  now 
before  ns. 

The  only  auestion  upon  the  present 
return  is  wnetner  the  commitment  is  sus- 
tained by  a  legal  warrant.    Three  objec- 

(a)  « In  Bea.  v.  Paty,  2  Ld.  Raym.  1106,  and 
in  Brass  Crony's  case,  2  W.B1.  754,  it  is  stated 
that  no  counsel  appeared  to  support  the  commit- 
ment,"—Note  by  reporters  in  II  A.  &  S.  286. 

(6)  9  A.  &  B.  1,  and  above,  p.  849. 
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tionfi  have  been  taken  to  the  warrant  in 
point  of  form  merely.  First,  that  t<he 
words  "  haying  been  gnilty  "  are  no  direct 
adjudication  that  a  contempt  has  been 
committed.  Bnt  in  a  late  case, (a)  where 
the  participle  was  used  in  this  manner  we 
considered  it  as  a  direct  allegation;  and 
it  would  be  childish  to  suppose  that  in  a 
document  expressed  as  this  is  the  gram- 
matical form  objected  to  could  alter  the 
effect.  Secondly,  it  is  said  that  the  war- 
rant states  only  a  resolution  of  the  House 
that  a  contempt  has  been  committed,  but 
no  order  given  by  them  to  the  Speaker. 
This  appears  to  me  unnecessary.  We 
must  notice  that  the  Speaker  is  the  officer 
of  the  House,  and  must  take  it  that  when 
they  adjudged  a  contempt  to  have  been 
committed  he  had  full  authority  from 
that  moment.  Thirdly,  it  is  objected  that 
the  words  "  this  House"  in  the  latter  part 
.of  the  warrant  are  not  connected  by  any 
vreference  with  the  House  of  Commons 
before  mentioned.  But  no  other  House 
is  mentioned  in  the  warrant,  and  the  Ser- 
jeant-at-Arms certifies  in  his  return  that 
the  warrant  is  under  the  hand  of  the 
Speaker.  I  cannot  for  a  moment  so  trifle 
with  a  clear  and  intelligible  document  as 
to  say  that  the  House  of  Commons  is  not 
meant.  It  was  also  obserred  that  the 
warrant  does  not  allege  a  contempt  of 
this  House,  but  "a  contempt  and  breach 
of  the  privileges  of  this  House."  But  the 
fiame  form  was  used  in  the  cases  of  Sir 
Francis  Burdett{h)  and  Mr.  Hohhou8e,{c) 

The  verbal  criticisms,  therefore,  fall  to 
4/he  ground.  The  great  objection  remains 
behind,  that  the  facts  which  constitute  the 
alleged  contempt  are  not  shown  by  the 
warrant.  It  may  be  admitted  that  words 
containing  this  kind  of  statement  have 
appeared  in  most  of  the  former  cases; 
inaeed  there  are  few  in  which  they  have 
not.  In  the  proceedings  upon  the  case  of 
Jay  and  Topham,(d)  where  Sir  Francis 
Pemherion  and  Sir  Thomas  Jones  were 
committed  by  the  House  of  Commons  for 
a  judgment  as  just  and  reasonable  as  any 
ever  pronounced,  the  resolution  as  to  each 
was,  that  he — 

'*  giving  judgment  to  overrule  the  plea  to  the 
Jurisdiction  of  the  Court  of  King's  Bench,  in 
the  case  between  Jat/  and  Topham,  has  broken 
the  privileges  of  this  House." 

I  mention  this  case  chiefly  for  the  pur- 

(a)  "See  Beg.  v.  Lewis,  8  A.  &  E.  881 ; 
B.C.  1  P.  &  D.  112.  Alio  Bex  v.  TheJtutices 
of  Cambridgeshire,  4  A.  &  £.  Ill;  Bex  v, 
Milverton,  5  A.  &  E.  841."— Kote  by  reporters, 
11  A.  &E.  289. 

(6)  14  East,  I. 

(c)  2  Chitt.  Rep.  207 ;  S.C.  8  B.  &  Aid.  420. 

(d)  12  St.  Tr.  821,  834;  Com.  Joom.  10, 
227. 


pose  of  correcting  a  mistake  of  no  small 
maportance.  It  has  been  supposed  that 
the  resolution  to  which  I^  have  referred 
was  passed  by  the  Convention  Parliament, 
and  had  the  sanction  of  Sir  /.  H6U,  as  one 
of  the  members;  but  the  resolution  was 
passed  in  July  l^(a)  and  in  April  of  that 
year  HoU  was  made  Chief  Justice  of  the 
King's  Bench.  In  Brass  Croihy'sAb)  Sir 
F.  Bwdett%(c)  and  Mr.  Hobhouse's(dj 
cases,  words  were  used  showing  tiie 
nature  of  the  contempt.  In  the  Earl  of 
Shaftesbunfs  ca6e(e)  the  form  was  general ; 
and  it  was  neld  unnecessary  to  set  out  the 
facts  on  which  the  contempt  arose.  That 
case  is  open  to  observation  on  other 
grounds;  out  I  think  it  has  not  been 
questioned  on  this.  In  Begina  v.  Paiyif) 
three  of  the  judges  adopted  the  doctrine 
of  that  case  to  the  extent  of  holding  that 
the  Court  could  not  inquire  into  the 
ground  of  commitment,  even  when  ex- 
pressed in  the  warrant.  HoU,  G.J.> 
difiered  from  them  on  that  point ;  but  he 
did  not  question  that  where  the  warrant 
omitted  to  state  facts  the  cause  could  not 
be  inquired  into.(^)  In  Murray's  case,(M 
which  has  often  been  referred  to,  and 
recognised  as  an  authority,  the  warrant 
was  in  a  general  form.  There  is,  per- 
haps, no  case  in  the  books  entitled  to  so 
great  weight  as  Burdett  v.  Abbot  (i)  from 
uie  learning  of  the  counsel  who  argued 
and  the  judges  who  decided  it,  the  fre- 
quent discussions  which  the  subject  under- 
went, and  tiie  diligent  endeavours  made 
to  obtain  the  fullest  information  upon  it 
The  judgment  of  Lord  EUenhorough  there, 
as  it  bears  on  the  point  now  before  us,  is 
remarkable.    He8ays(y): — 

**  If  a  commitment  appeared  to  be  for  a  con- 
tempt of  the  HoQse  of  Commons  generally,  I 


(a)  July  19th.  The  Convention  Parliament 
was  dissolved  February  6,  1689-90.  5  Pari. 
Hist.  539.  Ralph's  History  of  England,  2, 186. 
Sir  John  Holt*s  patent  as  Lord  Chief  Justice  of 
the  Court  of  King's  Bench  is  dated  April  17, 
1689.  Fourth  Report  ofthe  Deputy  Keeper  of 
the  Public  Records,  Appendix  II.,  184. 

(6)  a  W.  BI.  754;  S.C.  3  Wils.  188;  19  St. 
Tr.  1 188. 

(c)  14  East,  1. 

(d>  2  Chitt.  Rep.  207  ;  S.C.  3  a  &  Aid.  420. 

(e)  6  St.  Tr.  1269 ;  S.C.  1  Mod.  144 ;  L 
Freem.  453;  3  Keb.  792. 

(/)  2Ld.Eaym.  1105. 

ig)  *'  He  said  the  cause  of  the  prisoners' 
commitment  being  expressed  in  the  warrant 
excluded  any  intendment  that  they  might  be 
committed  for  any  other  cause  than  that  ex- 
pressed in  the  warrant,  2  Ld.  Raym.  1115.**--^ 
Note  by  reporters,  11  A.  &  E.  289. 

(A>  1  Wils.  299. 

(t)  14  East,  1. 

(j)  Page  150.  See  p.  148  :  "  Upon  this  case 
I  would  observe,"  et  seq.    See  2  Ha^.  P.C. 
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would  neither  in  the  case  of  that  Court,  or  of 
any  other  of  the  superior  courts^  inquire  further ; 
but  if  it  did  not  profess  to  commit  for  a  con- 
tempt, hut  for  some  matter  appearing  on  the 
return,  which  eould  by  no  reasonable  intend- 
ment be  considered  as  a  contempt  of  the  court 
committing,  but  a  ground  of  commitment  pal- 
pably aod  evidently  arbitrary,  unjust,  and  con- 
trary to  every  principle  of  positive  law  or 
natural  justice,  I  sa^,  that  in  the  case  of  such 
a  commitment  (if  it  ever  should  occur,  but 
which  I  cannot  possibly  anticipate  as  ever 
Hkely  to  occur),  we  mast  look  at  it  and  act 
upon  it  as  justice  may  require  from  whatever 
court  it  may  profess  to  have  proceeded." 

Bayley,  J.,  as  woU  as  Lord  EUefi- 
borough,  appears  in  that  case  to  have  been 
of  opinion  that,  if  particular  facts  are 
stated  in  the  warrant,  and  do  not  bear  out 
the  commitment,  the  Court  should  act 
upon  the  principle  recognised  by  Holt, 
C.  J.,  in  Eeg%na  y.  P(Uy{a) ;  but  that,  if  the 
warrant  merely  states  a  contempt  in 
general  terms,  the  Court  is  bound  by  it. 
That  rule  was  adopted  by  this  Court  in 
Bex  Y.  Hobhouseih) ;  and  in  the  late  case 
of  Siockdcde  t.  Hansard(c)  there  was  not 
one  of  us  who  did  not  express  himself 
conformabljT  to  it.  In  the  passages  which 
have  been  cited  from  my  own  judgment  in 
that  case,  as  showing  that  if  a  person  were 
committed  for  a  contempt  in  trespassing 
upon  a  member's  property,  this  Court 
would  notice  the  ground  of  committal,  I 
always  supposed  that  the  insufficient 
ground  should  appear  by  the  warrant. 
The  Earl  of  8hafte8bu/ry*8  case((2)  has  been 
dwelt  upon  in  the  argument  as  governing 
ihe  decisions  of  the  Courts  on  all  subse- 
quent occasions,  but  I  think  not  correctly. 
There  is  something  in  the  nature  of  the 
Houses  themselves  which  carries  with 
it  the  authority  that  has  been  claimed; 
though,  in  discussing  such  question,  the 
last  important  decision  is  always  referred 
to.  Instances  have  been  pointed  out  in 
which  the  Crown  has  exerted  its  pre- 
rogative in  a  manner  now  considered 
illegal,  and  the  Courts  have  acquiesced: 
but  the  cases  are  not  analogous.  The 
Crown  has  no  rights  which  it  can  exer- 
cise otherwise  than  by  process  of  law 
and  through  amenable  officers,  but  repre« 
sentative  bodies  must  necessarily  vindi- 
cate their  authority  by  means  of  their 
own,  and  those  means  lie  in  the  process  of 
committal  for  contempt.  This  applies  not 
to  the  Houses  of  Parliament  only,  but,  as 

c.  15,  s.  78  (vol.  a,  p.  219,  7th  ed.),  which  is  to 
nearly  the  same  effect  as  the  passage  cited  in 
the  text.— Note  by  reporters,  11  A.  &  £.  S98. 

(a)  2  Ld.  Baym.  1105. 

<6)  2  Chitt.  Rep.  207  ;  S.C.  8  B.  &  Aid.  420. 

(c)  9  A.  &  £.  1,  and  above,  p.  786. 

((/)  5  St.  Tr.  1269 ;  S.C.  1  Mod.  144 ;  1 
Freem.  453;  3  Keb.  792. 


was  observed  in  BurdeU  v.  Ahhot{a)  to  the 
courts  of  justice,  which,  as  well  as  the 
Houses,  must  be  liable  to  continual  ob- 
struction and  insult  if  they  were  not 
entrusted  with  such  powers.  It  is  un- 
necessary to  discuss  the  question  whether 
each  House  of  Parliament  be  or  be  not  a 
court ;  it  is  clear  that  they  cannot  exer- 
cise  their  proper  functions  without  the 
power  of  protecting  themselves  aofainst 
interference.  (6)  The  test  of  the  aulSoritj 
of  the  House  of  Commons  in  this  respect, 
submitted  by  Lord  Eldan  to  the  judges  in 
Burdett  v.  Ahhot,{c)  was  whether,  if  the 
Court  of  Common  Pleas  had  adjudged  an 
act  to  be  a  contempt  of  court,  and  com- 
mitted for  it,  stating  the  adjudication 
generally,  the  Court  of  King's  Bench  on  a 
Haheai  corpus  setting  forth  the  warrant, 
would  discharge  the  prisoner  because  the 
facts  and  circumstances  of  the  contempt 
were  not  stated.  A  negative  answer  being 
given,  Lord  Eldon,  with  the  concurrence 
of  Lord  Enhine  (who  had  before  been 
adverse  to  the  exercise  of  j'urisdiction), 
and  without  a  dissentient  voice  from  the 
House,  affirmed  the  judgment  below.  Ajad 
we  must  presume  that  what  any  court, 
much  more  what  either  House  of  Parlia- 
ment, acting  on  great  legal  authority, 
takes  upon  it  to  pronounce  a  contempt  is 
so.((2) 

It  was  urged  that,  this  not  being  a 
criminal  matter,  the  Court  was  bound  by 
stat.  56  Oeo.  3.  c.  100.  s.  3.  to  inquire  into 
the  case  on  affidavit,  but  I  think  the  pro- 
vision cited  is  not  applicable.  On  the 
motion  for  a  habeas  corpus,  there  must  be 
an  affidavit  from  the  peirby  applying,(e)  but 
the  return,  if  it  aiscloses  a  sufficient 
answer,  puts  an  end  to  the  case,  and  I 
think  the  production  of  a  good  warrant  is 
a  sufficient  answer.  Seeing  that,  we  can- 
not go  into  the  question  of  contempt  on 
affidavit,  nor  discuss  the  motives  which 
may  be  alleged.  Indeed  (as  the  courts 
have  said  in  some  of  the  cases)  it  would  be 
unseemly  to  suspect  that  a  body,  acting 
under  such  sanctions  as  a  House  of  Par- 
liament would  in  making  its  warrant  sup- 
press facts  which,  if  discussed,  might 
entitle  the  person  committed  to  his  liberty. 
If  they  ever  did  so  act  I  am  persuaded 
that  on  further  consideration  they  would 
repudiate  such  a  course  of  proceeding. 
What  injustice  might  not  have  been  com- 
mitted by  the  ordinair  courts  in  past 
times  if  such  a  course  had  been  recognised, 

(a)  14  EasU  188. 

(6)  Cited  by  Williams,  J.,  in  Howard    v. 
Gosset,  10  Q.B.  895. 

(c)  5  Dow,  199. 

(d)  See  BradUmgh  t.  Erskine,  47  L.T.  618. 

(e)  See  the  Canadian  Prisoners'  case,  5  M. 
k  W.  82,  and  above,  p.  lOSi. 
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ae,  for  isfitanoe,  if  the  Becorderof  Lonclon 
in  BtuheWe  caBe,(a)  had  in  the  wantmt  of 
commitment  suppressed  the  fact  that  the 
jurymen  were  imprisoned  for  returning  a 
verdict  of  acquittal.  I  am  certain  that 
such  will  never  become  the  practice  of  any 
body  of  men  amenable  to  public  opinion. 

In  the  present  case,  I  am  obliged  to  say 
that  I  find  no  authority  under  which  we 
are  entitled  to  discharge  these  gentlemen 
from  their  imprisonment. 

LiTTLEDALE,  J. :  I  am  of  the  same  opinion. 
I  agree  with  my  Lord  Chief  Justice  that 
the  judgment  in  Stockdale  y.  Hansard  {h) 
is  a  binding  authority.  The  defendants 
might  have  brought  that  case  before  a 
court  of  error,  but  have  not  done  80.(c)  I 
still  concur  entirely  in  the  opinions  there 
delivered.  The  question  before  us  arises 
on  the  return  to  a  writ  of  habeas  corpiu. 
If  the  warrant  returned  be  good  on  the 
IjBfcce  of  it,  we  can  inquire  no  further.  The 
principal  objection  is  that  it  does  not  suffi- 
ciently express  the  cause  of  commitment, 
and  instances  have  been  cited  in  which  the 
nature  of  the  contempt  was  specified.  But 
the  doctrine  laid  down  in  Burdett  v. 
Ahbot,{d)  in  this  Court  and  before  the 
House  of  Lords,  sufficiently  authorises  the 
present  form.  If  the  warrant  declares  the 
grounds  of  adjudication,  this  Court,  in 
many  cases  will  examine  into  their  validity, 
but  if  it  does  not  we  cannot  go  into  such 
an  inquiry.  Here  we  must  suppose  that 
the  House  adjudicated  with  sufficient 
reason  and  they  were  proper  judges.  As 
to  the  verbal  objections,  I  think  that 
*'  having  been  guilty  of  a  contempt "  is  a 
sufficient  averment  that  the  parties  were 
guilty,  and  although  there  is  no  express 
statement  of  an  authority  to  the  Speaker 
to  sign  the  warrant,  we  must  all  take 
notice  that  there  is  such  a  person,  and 
that  by  the  practice  of  the  House,  he  is 
the  person  to  execute  a  resolution  of  this 
kind.  Who  is  to  commit  the  parties  in 
such  a  caseP  The  House  must  do  it 
through  the  proper  officer,  and  we  must 
take  notice  that  the  Speaker  is  that  officer. 
The  expression  **  this  House  "  might  have 
been  ambiguous  if  any  other  "  House  "  had 
been  spoken  of  in  the  warrant,  but  no 
other  is  mentioned. 

Williams,  J.:  Any  observation  on  this 
case  from,  me  might  have  beeu  spared, 
but  for  the  extent  to  which  the  discussion 
before  us  has  gone,  and  the  circumstances 
in  which  the  respectable  gentlemen  mak- 
ing this  application  are  placed*    It  waa  a 

(a)  Vaugh.  185  ;  8.0. 1  Freem.  1;  T.Jones, 
18 ;  6  St.  Tr.  999. 
(6)  9  A.  &  E.  1,  and  above,  p.  786. 

(c)  See  report  of  Select  Committee,  Com. 
Jouxn.  94, 847. 

(d)  14  East,  1 ;  6  Dow,  166. 
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I  startling  admission  in  the  argument  wfaieh 
I  has  been  addressed  to  us,  that,  for  tho 
I  last  oentur]^  and  a  half,  there  have  been 
,  precedents  in  favour  of  this  commitment. 
Acoo^ised  precedents  have  the  force  of 
decisions,  by  which  coiurts  and  judges 
individually  must  hold  themselves  bound. 
I  do  not  think  this  Court  can  suffer  any 
loss  of  authority  by  so  acting  in  the  pre- 
sent case ;  but,  whatever  may  be  the 
I  consecjueuce  we  must  overlook  it  when 
there  is  au  ascertained  rule  of  law  before 
!  us.  If  the  return  in  a  case  like  thia 
I  showed  a  frivolous  cause  of  commitment, 
I  as  for  wearing  a  particular  dress,  I  should 
^gree  in  the  opinion  expressed  by  Lord 
Mllenhorough  in  Bwrdett  v.  Alhot,{a)  where 
he  distinguishes  between  a  commitment 
stating  a  contempt  generally,  and  one 
appearing  by  the  return  to  be  made  on 
grounds  palpably  unjust  and  absurd.  The 
power  of  committing  geuendlv  for  breach 
of  privilege  may  be  admitted ;  although, 
where  the  privilege  is  incidentally  brought 
forward,  and  especially  if  the  House  of 
Commons  by  plea  bring  it  before  ua,  we 
cannot  avoid  judging  of  it.  ;Then  the 
only  point  in  this  case  is  whether  there 
be  on  the  waiTant  an  abjudication,  in 
form,  of  commitment  for  contempt,  which 
the  Court,  according  to  precedent,  is 
bound  to  recognise.  The  verbal  criticisms 
I  scarcely  need  notice.  The  expression 
*'  this  House  "  is  certain  enough,  no  other 
having  been  mentioned ;  and  the  authority 
of  the  Speaker  appears  sufficiently  from 
the  resolution  set  forth.  It  did  not  appear 
more  fully  in  Crosby's  ca8e,(t)  BurdM  v. 
Ahhot{c)  or  Bex  v.  Mohhouse,{d)  The  only 
real  question  is,  whether  we  can  inter* 
fere,  because  the  ground  of  commitment 
is  not  particularly  stated.  On  this  point 
it  is  sufficient  to  cite  the  judgment  of 
JDe  Orey,  C.J..  in  Brass  Crosbys  ca8e,(&) 
which  is  referred  to  with  approbation  by 
Lord  EUenhorough  in  Burdett  v.  Ahbot,(e) 

*<When  the  House  of  Commons  adjodge 
an^rthing  to  be  a  contempt,  or  a  breach  of 
privilege,  their  adjudication  is  a  conviction,  and 
their  commitment  in  consequence  ib  execution, 
and  no  court  can  discharge  or  bail  a  person 
that  is  in  execution  by  the  judgment  of  any 
other  court"(/) 

Be  Gfrey,  C.J.,  addsC^r)  that  the  privi- 
lege  being  in  that  case  brought  in  question 
directly,  and  not  incidentally,  the  Court 

(a)  14  East,  1, 150. 

(6)  3  Wilt.  188 ;  S.C.  8  W.  BL  754 ;  10  St. 
Tr.  1188. 
(c)  14  East,  1. 

id)  a  Chitt.  Bep.  207 ;  S.C.  8  B.  &  Aid.  4S0. 
(0  ]4£ast,  1,148. 
(/)  8  Wils.  199w 
(S)  8  Wils.  802. 
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cannot  interfere.  Whether  or  not  in  the 
present  instance  it  was  right  to  visit  any 
person  with  the  anger  or  justice  of  the 
JBCoTise  of  Commons  is  a  qnestion  with 
which  we  have  no  concern.  On  grounds 
of  law,  the  only  grounds  we  have  a  right 
to  proceed  upon,  we  cannot  order  these 
gentlemen  to  he  discharged. 

CoLEBiDGB,  J. :  I  come  to  my  present 
conclusion  with  great  regret  when  I  con- 
sider the  circumstances,  but  with  confi- 
dence in  its  justice.  As  to  the  former 
case  of  Stockdale  v.  HansardXc^  so  far  as 
regards  the  general  positions  there  laid 
down,  I  most  entirely  agree  in  them,  and 
remain  of  the  same  opinion  as  when  it 
was  decided.  I  formed  that  opinion  with 
great  pains  and  labour,  and  a  candid 
attention  to  the  arguments.  The  part 
I  took  in  the  decision  was  comparatively 
small;  but  the  judgment  of  the  Court 
appears  to  me  perfectly  sound:  and  it 
wotJd  have  been  bettei*  for  those  dis- 
satisfied with  it  to  apply  to  a  court  of 
error  than  content  themselves  with  rail- 
ing against  it  in  terms  which  neither  do 
themselves  credit  nor  invalidate  the  deci- 
sion. The  material  questions  here  are, 
whether  the  return  is  oad  for  not  disclos- 
ing the  particular  grounds  of  the  com- 
nutment:  and  whether  it  is  open  to  an 
answer  by  affidavit ;  or,  if  it  be  so, 
whether  there  is  any  case  made  by  the 
affidavits.  Now,  first,  it  is  too  late  to 
contend  that  the  generality  of  statement 
in  the  warrant  is  any  solid  objectioh.  It 
appears  by  precedents  that  the  House  of 
Commons  have  been  long  in  the  habit  of 
shaping  their  warrants  in  that  manner .(&) 
Their  right  to  adjudicate  in  this  general 
form  in  cases  of  contempt  is  not  founded 
on  privilege,  but  rests  upon  the  same 
grounds  on  which  this  Court  or  the  Court 
of  Common  Fleas  mi^ht  commit  for  a 
contempt  without  statmg  a  cause  in  the 
commitment.  Lord  Eldon  puts  the  case 
in  this  manner  in  Bwrdett  v.  Ahhoi,{c) 
When  a  court  of  competent  authority  has 
committed  the  commitment  is  an  adjudi- 
cation, and  the  grounds  of  it  need  not  be 
stated. 

Secondly,  it  is  a  mistake  (though  I 
need  not  dwell  upon  the  point)  to  treat 
this  as  a  haheaa  corpus  under  statute 
56  Geo.  3.  c.  100.  That  Act  was  passed  to 
remedy  a  defect  in  the  common  law.  I 
think  that  the  Tidbeas  corpus  here  is  at 
common  law,  but  it  is  unnecessary  to  con- 
sider that  question.  It  is  contended  that 
affidavits  may  be  received  to  explain  the 


(a)  9  A.  &  £.  1,  and  above,  p.  736. 

(6)  See  Second  Report  of  the  Select  Com- 
mittee in  Howard  v.  Croaset.  Appendix,  Nos. 
4  and  5 ;  and  Gosset  v.  Howard,  10  Q.B.  459. 

(c)  5  Dow,  165, 199. 


facts  returned.  But  the  return  states 
simply  an  adjudication  of  contempt.  There 
is  nothing  in  the  affidavits  referred  to 
which  controverts  the  fact  of  such  an 
adjudication ;  and,  if  the  House  had 
jurisdiction  to  make  it,  we  can  no  more 
mquire  by  affidavit  whether  they  came  to 
a  riffht  conclusion  in  doing  so  than  we 
ooula  in  the  case  of  a  like  abjudication 
by  the  Court  of  Conunon  Fleas.  These 
gentlemen  must  therefore  be  remanded. 
Prisoners  remanded,  (a) 


(a)  On  the  same  day  that  the  prisoners  were 
remanded  the  Serjeant-at-Arms  commmiicated 
the  fact  to  the  House. — Com.  Joum.  95,  30. 

February  3,  1840. — Motion  by  Mr.  Darby 
that  William  Evans,  Esq.,  and  John  Wheelton, 
Esq.,  Sheriff  of  Middlesex,  be  discharged  from 
the  custody  of  the  Serjeant-at-Arms  attending 
this  House.  Debate  adjourned. — Com.  Joum. 
95,  56 ;  Hansard,  Pari.  Deb.  (3rd  series),  51, 
1109. 

February  4,  1840. — ^Lord  Brougham  pre- 
sented a  petition  from  the  Sheriff  of  Middlesex 
to  the  House  of  Lords,  **  throwing  themselves 
upon  the  just  and  merciful  protection  of  the 
highest  court  of  judicature  of  this  realm  of 
England,"  and  praying  their  Lordships  to  afford 
them  such  assistance  and  relief  as  to  the  House 
should  seem  meet. — Lords'  Joum.  72,  34 ; 
Hansard,  Pari.  Deb.  (8rd  series),  51,  1160. 

Febmary  10,  1840. — The  adjoumed  debate 
in  the  Commons  upon  the  motion  for  the  dis- 
charge of  the  sheriff  out  of  custody  was  re- 
sum^,  and  the  motion  negatived. — Com.  Joum. 
95,  70 ;  Hansard,  Pari.  Deb.  (3rd  series),  52,  7. 

February  11,  1840.— Sir  £.  KnatchbuU  in- 
formed the  House  that  Mr.  Sheriff  Wheelton 
was  extremely  ill,  and  that  his  life  might  be  in 
danger  if  he  were  continued  longer  in  confine- 
ment ;  whereupon,  after  examining  the  sheriff's 
medical  attendant,  the  House  ordered  that,  it 
haying  been  stated  by  Dr.  Broackes,  medical 
attendant  on  John  Wheelton,  Esq.,  that  in  his 
judgment  Mr.  Wheelton's  life  would  be  endan- 
gered by  further  confinement,  Mr.  Sheriff  Wheel- 
ton  be  forthwith  discharged  out  of  the  custody 
of  the  Serjeant-at-Arms  attending  this  House ; 
and  that  Mr.  Speaker  do  issue  his  warrant 
accordingly. — Com.  Joum.  95,  74;  Hansard. 
Pari.  Deb.  (3rd  series),  52,  155.  He  was  dis- 
charged accordingly  without  payment  of  fees. 

February  13, 1840. — ^The  Corporation  of  the 
city  of  London  presented  a  petition  for  the 
release  of  the  sheriff,  in  order  to  assist  in  pre- 
senting an  address  of  congratulation  to  Her 
Mf^esty  upon  her  marriage.— Com.  Joum.  95, 
82  ;  see  Ann.  Beg.  1840,  Chronicle,  p.  28. 

February  14,  1840. — Mr.  Alderman  Thomp- 
son moTed  for  the  discharge  of  Mr.  Sheriff 
Evans  out  of  the  custody  of  the  Serjeant-at- 
Arms,  but  the  motion  was  negatived,  and  so 
also  was  a  motion  by  Sir  Edward  Sugden  (after- 
wards Lord  St.  Leonards)  that  the  resolution 
ordering  the  sheriff  to  refiind  the  money  levied 
in  execution  should  be  rescinded.— Com.  Joum, 
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Matbeials  madb  USB  ov. — ^The  foregoing 
report  is  from   11  A.  &  E.  273.    The  other 

95,  89  ;  Hansard,  Pari  Deb.  (Srd  leries),  52, 
801,  308. 

February  26,  1840.— A  motion  by  Sir  M. 
Wood  that  Mr.  Sheriff  Evans  be  allowed  to  wait 
on  Her  Majesty  to  receive  her  commands  with 
respect  to  the  presentation  of  an  address  from 
the  Corporation  of  Ix>ndon  was  superseded  by 
the  orders  of  the  'day. — Com.  Joum.  95,  116  ; 
Hansard,  Pari.  Deb.  (8rd  series),  52,  646. 

March  S,  1840. — ^The  House  was  informed  by 
Lord  Viscount  Mahon  that  in  the  opinion  of 
the  medical  attendant  of  Mr.  Sheriff  Evans 
Mr.  Sheriff  Evans  was  materially  suffering  from 
his  confinement,  and  that  his  Itfe  would  be  en- 
dangered by  further  confinement.  The  medical 
attendant  (Mr.  Freeman)  was  examined  in  re- 
lation thereto. — Com.  Joom.  95,  187  ;  Hansard, 
Pari.  Deb.  (Srd  series),  62,  850. 

March  4,  1840. — ^The  House,  being  farther 
informed  by  Lord  Mahon  that  Mr.  Sheriff  Evans 
had  been  examined  by  another  medical  man 
(Dr.  Chambers)  who  was  in  attendance,  called 
in  Dr.  Chambers,  and  he  was  examined  in  re- 
lation thereto.  A  motion  that  Mr.  Sheriff  Evans 
be  forthwith  discharged  was  negatived. — Com. 


reports  mentionied  above  have  also  been  coor 
suited. 

Joan.  95, 148 ;  Hansard, Pari.  Deb.  (8id  series), 
52,  878. 

March  7, 1840. — On  the  motion  of  Sir  Jame» 
Graham  it  was  ordered  by  the  House  that  o& 
consideration  of  the  evidence  of  Mr.  Freeman 
and  Dr.  Chambers,  given  at  the  bar  of  this 
House,  with  respect  to  the  state  of  the  health  of 
Mr.  Sheriff  Evans,  who  is  now  in  custody,  he  be 
discharged  for  the  present  out  of  the  custody  or 
the  Serjeant-at-Arms  attending  this  House ;  and 
that  he  be  directed  to  attend  at  the  bar  of  this 
House  on  Monday,  the  6th  day  of  April  next. — 
Com.  Joum.  95,  154;  Hansard,  Pari.  Deb.  (Srd 
series),  52,  1028. 

April  8,  1840. — ^The  order  for  the  attendaaee- 
of  Mr.  Sheriff  Evans  was  discharged,  and  it  was- 
ordered  that  he  should  attend  on  May  6. — Com. 
Joom.  95,  253. 

April  14,  1840.— Royal  assent  to  8  &  4  Viet, 
c.  9. 

April  15,  1840.— On  the  motion  of  Sir  Robert 
Harry  Inglis  the  order  for  the  further  attendance 
of  Mr.  Sheriff  Evans  was  read  and  disehaiged. — 
Com.  Joum.  95,  291 ;  Hansard  Pari.  Deb.  (Srd. 
series),  58,  1126. 
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APPENDIX  A. 


OiHEB  Trials  bstwbkn  1832  ahd  1840. 


The  following  cases  tried  within  the  period 
covered  by  this  yolume  were  sabmitted  to  the 
Committee  by  the  Editor,  but  were  not  thought 
of  sufficient  importance  to  be  fully  reported  in 
the  collection. 

The  Earl  of  WaierfonTs  Claim.  1881, 
September  1  and  6.  183S,  February  17  and 
March  9.  This  case,  which  was  decided  by  the 
Committee  for  PrivUeges,  is  reported  in  6  CI.  & 
F.  183.  The  headnote  is  as  follows:  "A 
digni^  or  title  of  honour  cannot  be  taken  away 
(where  there  is  no  deficiency  or  corruption  of 
blood)  except  by  express  words  in  an  Act  of 
Parliament :  Held,  therefore,  that  the  Irish 
Act,  28  Hen.  8.  c.  3,  vesting  in  the  King,  in 
right  of  the  Crown  of  England,  all  honours, 
manors,  castles,  seigniories,  jurisdictions,  and  all 
other  possessions  and  hereditaments  held  by 
certain  persons,  or  by  any  person  to  the  use  of 
any  of  them  in  Ireland,  did  not  take  away  from 
any  of  them  a  personal  dignity ;  and  that  the 
opinion  of  Lord  Coke  and  other  judges  that  it 
took  away  the  earldom  of  Waterford(a)  was  erro- 
neous in  fact  and  in  law.  The  House  of  Lords 
is  now  the  only  satiififtctory  tribunal  to  determine 
questions  on  claims  to  dignities,  on  reference 
nom  the  Crown(6)  ;  accordingly,  a  Question  of 
law  having  arisen  on  a  peution  (a  an  Irish 
peer,  presented  to  the  House  of  Lords,  claiming 
to  be  admitted  to  vote  at  the  election  of  Irish 
representative  peers,  the  House,  with  a  view  to 
a  more  solemn  abjudication,  recommended  a 
petition  clainung  the  peerage  to  be  presented  to 
the  Crown,  in  order  that  it  might  be  referred  by 
the  Crown  to  the  House,  with  the  report  of  the 
Law  Officers  of  the  Crown  annexed,  and  then  the 
House  acting  on  the  report  of  its  Committee  of 
Privileges,  would  adjudicate  the  right  and 
report  the  same  to  the  Crown.  An  abjudication 
in  that  form  by  the  Irish  House  of  Lords  is  an 
authority  as  binding  on  the  House  of  Lords  of 
the  United  Kingdom  as  a  like  determination  by 
the  latter  House,  or  by  the  English  or  British 
House  of  Lords  before  the  Unions,  in  the  matter 
of  English  or  British  peera^s.  But  a  resolu- 
tion of  either  House,  affimung  a  report  of  ite 
Committee,  and  recognising  a  right  or  privilege 
of  peerage,  is  not  equivalent  to  an  adjudication 
upon  a  reference  from  the  Crown." 

The  King  against  John  Ddang,  The  King 
ogoinat  Naeh,  The  King  againet  Woolahan, 
The  King  agamai  Thomae  Delang  and  others. 
1882.  May  28  to  June  6.  Special  report  of 
trials  before  the  Bight  Hon.  Sir  Charles  Ken- 
dall Bushe,  CJ.,  and  the  Hon.  Baron  Sir 
William  C.  Smith,  Bart,  at  the  Speeial  Com- 
mission at  Maryborough.    By  James  Mongan 

(a)  See  Earl  </  Shrewsbwys  ease,  12  Bep. 
106. 
(6)  See  2  St.  Tr.  N.S.  700. 


(Dublin,  1832).  The  following  extract  from  the 
charge  of  the  Chief  Justice  (Bushe)  to  the 
grand  jury  explains  the  circumstances  under 
which  Uie  Special  Commission  was  opened : — 

<*  It  is  scarcely  two  months  since  the  gaol  of  this 
county  was  delivered  at  an  assizes  which  lasted 
from  the  15th  to  the  27th  of  March,  almost 
three  times  the  period  usually  allotted.  During 
the  greater  part  of  that  time  two  judges  were 
engaged  in  separate  courts  in  criminal  trials ; 
the  Crown  Solicitor,  under  the  orders  of  the 
Attorney  Oeneral,  prosecuted  in  many  cases 
eonneeted  with  public  disturbance;  thirty-five 
cases  were  actually  tried,  there  were  twenty- 
four  convictions,  forty -seven  were  found  guilty, 
five  capitiU  convictions  have  been  followed  by  a 
commutation  for  the  punishment  of  transpor- 
tation, and  twenty-six  were  sentenced  to  trans- 
portation, twenty  four  of  whom  haye  been  trans- 
ported ;  yet  your  prison  again  is  thronged,  not 
with  that  class  of  offenders  whose  crimes  grow 
out  of  the  frailties  of  man  in  his  individual  cha- 
racter, but,  almost  without  an  exception,  with 
insurgents  systematically  confederated  against 
the  laws  and  institutions  of  their  countrr. 

In  that  short  interval  it  appears,  nt>m  the 
reporte  to  the  police  department,  that  more  than 
300  outrages  have  been  committed  of  every 
class,  from  murder  downwards  ;  in  about  sixty 
cases  informations  hare  been  taken,  and  the 
calendar  before  us  exhibits  a  list  of  125  pri- 
soners already  made  amenable.  Therefore  it  is 
that  upon  this  extraordinary  vidtetion  of  public 
justice,  the  Commission  which  you  have  heard 
read  has  been  directed  to  the  presiding  judges, 
in  obedience  to  which  it  has  been  our  duty  to 
call  you  together. 

Under  those  deplorable  circumstances  many 
duties  devolve  upon  you  as  grand  jurors,  magis- 
trates, and  country  gentlemen,  upon  which  it 
would  be  proper  that  I  should  address  and  ex- 
hort you :  but  you  have  lately  heard  an  appeal 
from  this  Bench  upon  all.  those  topics,  which 
you  cannot  have  forgotten,  an  appeal  carrying 
with  it  a  weight,  instruction,  and  persuasiveness, 
upon  which,  placed  as  I  now  am,  1  am  not  left 
at  liberty  to  say  more  than  that  I  will  not  by  a 
worse  than  useless  repetition,  run  the  risk  of 
effacing  the  profound  impression  made  upon 
your  hearts  and  understandings,  and  shall  only 
call  your  attention,  and  that  of  all  persons  of  all 
ranks  assembled  here,  to  a  statement  of  the 
nature  of  those  offences  which  the  King's  judges 
are  now  commanded  to  inquire  into,  and  of  those 
laws  which  it  has  become  necessary  to  put  in 
force,  and  of  the  particular  state  of  your  county 
at  this  moment. 

It  is  nearly  sixty  years  since  an  extraordinary 
state  of  crime  called  for  a  code  peculiar  to  our 
country,  and  the  Legislature  was  obliged  to 
meet  offences  (then  of  no  recent  date)  incon- 
sistent with  civilised  society  by  enactmente 
which  in  other  circumstanoes  woold  be  in  re- 
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pognasoe  to  the  principles  of  British  jorispni- 
dence.  I  speak  of  what  are  well  known  as  the 
Whiteboj  s jstem  and  the  Whiteboy  statutesCa)  ; 
that  system,  as  far  as  we  know,  originates  in 
secret  associations,  and  manifests  itaelf  some- 
times bj  tumultuous  assemblies  and  sometimes 
by  mischief,  clandestinely  and  mysteriously  per- 
petrated, and  by  means  of  both  establishes  that 
reign  of  terror  under  which  a  cruel  despotism  is 
exercised  over  mankind.  Life  and  property 
are  rendered  insecure,  the  public  peace  is  often 
violated  and  always  endangered,  and  from  a 
variety  of  conspiring  causes  the  people  become 
deeply  and  fatally  demoralised.  The  pretence 
has  been  the  redress  of  grievances,  some  alleged 
to  exist  in  one  district  and  some  in  another,  but 
all  substantially  of  the  same  character.  If  a 
landlord  looks  for  a  good  tenant,  if  a  farmer 
proposes  for  a  vacant  farm,  if  a  master  hires  a 
servant  from  another  county  or  province,  if  a 
higher  rent  or  lower  wages  have  been  paid  than 
those  confederates  approve ;  if  the  tithes  of  the 
Protestant  clergy  in  one  county  or  the  dues  of 
the  Roman  Catholic  clergy  in  another,  have 
exceeded  that  minimum  which  those  confede- 
rates have  established,  all  those  have  been  re^ 
presented  from  time  to  time  as  so  many  grie- 
vances, and  the  deluded  people  have  persuaded 
themselves,  or  have  been  persuaded  by  others, 
to  think  that  it  was  their  duty  to  redress  them. 

No  wise  or  good  man  will  think  or  speak  with 
indifference,  or  otherwise  than  seriously  and 
with  regret,  of  the  complaints  and  grievances  of 
his  fellow  creatures.  It  is  the  lot  of  man  in  all 
classes  to  complain  and  have  reason  to  com- 
plain, and  we  are  told  that  the  sorrow  to  which 
we  are  bom  is  as  much  a  law  of  nature  as  that 
<the  sparks  fly  upward.'  Inequality  of  con- 
ditions has  been  in  all  ages  and  countries  the 
dispensation  of  Providence,  and  necessarily 
leads  to  the  humility  of  many,  and  the  poverty 
of  many ;  and  all  that  human  laws  can  do  is  to 
mould  the  institutions  of  society  so  as  to  pro- 
tect all  men,  however  humble,  in  their  lives, 
properties,  and  rights.  As  to  poverty,  the  duty 
of  relieving  and  supporting  the  helpless  poor, 
who  have  not  'ceas'd  in  the  land/  is  every- 
where, and  particularly  in  Ireland,  urgent,  and 
there  never  was  a  period  in  which  the  energies 
of  Government,  the  attention  of  Parliament,  the 
talents  of  enlightened  men,  and  the  bounty  of 
the  benevolent  were  in  such  unanimous  and 
active  co-operation  for  the  amelioration  of  their 
condition.  But  with  them  we  have  here  nothing 
to  do.  I  cannot  recollect  an  instance  in  the 
experience  of  many  years  (and  perhaps  it  is  a 
formidable  view  of  our  situation)  in  which  a 
man  has  been  charged  with  an  insurrectionary 
offence  whose  crime  could  be  traced  to  want  or 
poverty.  It  is  among  the  humbler  classes,  who 
either  subsist  by  labour  or  exclusively  by  farm- 
ing, or  partly  by  one  and  pfurtly  by  the  other, 
that  the  ostensible  disturbers  of  the  peace  are 
to  be  found;   they  seek  to  regulate  property 


(a)  15  &  16  Geo.  8.  c.  21 ;  27  Geo.  8.  e.  15. 
8.  10;  40  Geo.  3.  c.  96;  50  Geo.  8.  c.  102  : 
1  &  2  WilL  4.  c.  44;  5  Vict.  seas.  2.  e.  28; 
20  &  21  Vict.  c.  8. 


upon  a  new  theory,  and  subject  its  acquisition, 

and  circulation,  and  enjoyment  to  their  own 

dominion ;  they  certainly  encounter  a  principle 

which  some  persons  think  it  would  be  diificnlt 

and,  if  possible,  dangerous  to  controL    Whether 

that  theory  be  right  or  wrong,  whether  the  price 

of  property  and  labour  should  be  allowed  to  find 

its  own  level,  or  whether,  on  the  other  hand, 

it  is  not  both  safe  and  wise  to  deal  with,  and 

modify  that  apparent  tendency  of  human  affairs* 

i  are  topics  not  for  this  place,  and  upon  which  in 

'  any  place  I   should  be  incapable  of  judging : 

'  but  it  does  belong  to  this  place,  and  to  you,  and 

I  to  me  to  lament  that  those  delicate  questions 

I  which  the  wisest  statesman  or  lawgiver  would 

'  approach  with  fear  and  touch  with  a  trembling 

^  hand,  should  be  subject  to  the  rude  decision  of 

a  misguided  and    infuriated   peasantry.      We 

>  must  pity  such  infatuation ;  but,  gentlemen,  it 

;  is  not  the  causes  of  this  delusion  we  have  to 

think    of  here,  but  the  effects.      Crime  and 

misery,  those  inevitable  consequences  of  popular 

licentiousness,  both  abound  amongst  yon,  and 

are  traced,  as  yon  will  see,  through  aU  the 

means  which  have  been  always  adopted  by  the 

insurgents  for  accomplishing  dieir  objects. 

Illegal  oaths  are  administered  by  them,  often 
by  compulsion  to  unhappy  wretches  who  attri- 
bute  to  them  an  obligation  which  they  deny  to 
more  legitimate  engagements.  Vengeance  is 
denounced  against  all  who  refuse  to  join  their 
I  associations  or  resist  their  mandates,  or  give  in- 
I  formation  of  their  crimes ;  by  those  means  they 
become  numerous,  and  the  incessant  and  inde- 
fatigable plunder  of  arms  from  aU  descriptions 
of  loyal  and  peaceable  subjects  soon  renders 
them  formidable.  The  destruction  of  property 
follows,  houses  and  barns  and  granaries  are 
levelled,  crops  are  laid  waste,  pasture  lands  are 
ploughed,  plantations  are  torn  up,  meadows  are 
thrown  open  to  cattle,  cattle  are  maimed,  tor- 
tured, killed;  those  persons  who  incur  their 
displeasure  are  visited  by  parties  of  banditti  who 
inflict  cruel  torture  upon  their  persons,  mutilate 
their  limbs,  or  beat  them  almost  to  death.  Men 
are  deliberately  assassinated  in  the  open  day, 
who  have  in  any  way  become  obnoxious  to  the 
insurgents,  or  opposed  their  system,  or  refused 
to  participate  in  their  outrages,  and  sometimes 
the  unoffending  members  of  a  ihmily  are  indis- 
criminately murdered  by  burning  the  habitation 
of  one  devoted  victim.  Entire  classes  are  pro- 
scribed by  them,  especially  those  who  in  anj 
way,  from  the  highest  to  the  lowest  department, 
contribute  to  the  administration  of  justice.  The 
humble  being  who  earns  his  bread  by  serving* 
the  process  of  a  court  of  law  is  held  up  to 
public  hatred,  and  persecuted  like  a  noxious 
animal.  The  witness  who  gives  evidence  in  a 
court  of  justice  is  stigmatised  as  an  infonner, 
and  devoted  to  general  execration,  and  the 
juryman  is  ordered  on  pain  of  death  not  to  dis- 
chuge his  duty. 

mioever  confines  his  estimate  of  the  conse- 
quences of  such  a  confederacy  to  the  mere  out- 
rages and  crimes  it  produces,  has,  I  fear,  but 
superficially  examined  the  subject.  Such  con- 
sequences may  be  occasional  and  transient,  but 
the  moral  influence  upon  society  of  such  a 
diseased  state  of  human  character  must  be  deep 
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and  permanent.  The  bad  passions  let  loose,  the 
chanties  of  life  extinct,  those  relations  dissevered 
which  between  the  higher  and  lower  classes  are 
the  ofEspring  of  reciprocal  protection  and  depen- 
dence. Confidence  displaced  by  suspicion,  and 
fear  and  hatred  in  all  classes  yitiaiing  and  cor- 
roding the  heart  of  man.  These  are  productive 
seeds  which  threaten  a  fearful  growth,  and  if 
the  mischief  be  not  put  down  every  reflecting 
man  will  look  forward  to  the  necessary  influence 
of  such  a  state  of  things  upon  the  future  des- 
tinies of  Ireland  as  operating  far  beyond  the 
local  disturbances  of  a  provincial  district. 

It  is  quite  plain  that  ordinary  laws,  calculated 
for  civilised  communities,  are  not  applicable  to 
a  country  so  circumstanced,  and  one  of  the  most 
lamentable  consequences  which  the  offences  of 
the  people  have  produced  is,  that  they  have 
brought  down  upon  their  own  heads  the  sanc- 
tions of  a  code,  enacted  expressly  for  the  pur* 
pose,  so  uncongenial  to  our  institutions  that 
shortly  after  the  Whiteboy  Act  had  passed  it 
received  this  construction,  (a)  that  though  a  per- 
manent statute,  its  provisions  are  not  in  force 
in  any  district  undisturbed  by  illegal  associa- 
tions ;  except  at  such  times  and  in  such  places 
it  remains  upon  the  statute  book  disowncKl  and 
inoperative,  and  as  has  been  often  said  rests 
like  a  sword  in  the  scabbard  till  drawn  by  the 
crimes  of  the  people.  This  law  meets  the  prin- 
ciple of  unlai^l  assemblies,  in  the  first  instance 
by  enacting,  that  the  mere  act  of  association, 
without  any  other  concomitant  transgression,  is 
a  high  offence  and  subject  to  severe  punishment. 
I  shall  read  to  you  the  15  &  16  Geo.  3.  c.  21. 
s.  2.  This  is  a  very  severe  provision,  and  by  it 
the  mere  assembling  is  a  crime,  although  a  hand 
should  not  be  raised  by  any  of  the  party.  But 
there  is  scarcely  an  act  which  can  be  done  by 
persons  so  associated  which  the  remainder  of 
the  statute  does  not  visit  with  punishments  more 
severe.  Until  very  lately  death  was  the  com- 
mon punishment  of  all  such  acts,  but  the  Legis- 
lature has  substituted  in  its  place  transportation 
for  Ufe,  or  years,  or  at  the  discretion  of  the 
Court,  imprisonment  and  corporal  punishment. 
Several  actions  for  which  men  in  an  undisturbed 
district  would  not  be  at  all  answerable,  or  if 
answerable,  only  liable  to  the  slightest  penalties, 
become  subject  to  those  awful  sentences.  Mere 
trespasses  and  acts  which  are  not  even  tres- 
passes, the  mere  attempt  to  commit  a  crime 
though  never  perpetrated,  the  sending  of  a 
threatening  letter,  or  delivering  a  threatening 
message,  the  slightest  injury  to  property,  an 
attack  upon  a  dwelling-house  without  any  injury 
to  it,  which  is  called  by  a  phrase,  I  believe, 
peculiar  to  this  code,  the  assault  of  a  dwelUng- 
house,  are  all  made  transportable  offences,  not 
only  against  those  who  commit  them,  but  against 
those  who  "  abet,  succour,  excite,  ask,  or  require, 
or  even  endeavour  to  compel  or  induce  others 
to  commit  them.*'  (2nd,  Sid,  6th,  and  7th  sec- 
tion 1  &  2  W^ill.  4.  c.  44.)  Such  are  the  for- 
midable  sanctions  by  which  this  code  visits 
insurrection  ;  but  it  goes  farther,  and  as  jou  well 


(a)  See  Bex  v.  Whelan,  1  Cr.  &  Dix,  C.C. 
180 ;  Rex  ▼.  Carroll,  Jebb,  Cr.  &  Pr.  Cas.  78  ; 
Bnmker's  Digest,  tit.  Criminal  Law,  548. 


know,  imposes  new  duties  upon  magistrates,  and 
gives  them  new  powers  calculated  to  enforce 
the  execution  of  this  law  by  exertions  beyond 
those  required  in  ordinary  times. 

It  is  but  just  to  call  such  laws  severe,  but  it 
is  also  just  to  call  them  merciful;  they  are 
founded  upon  two  sound  principles,  the  pre- 
vention of  crime,  and  upon  the  known  tenden- 
cies of  unlawful  associations  to  produce  it,  In 
the  case  of  individuals  the  progress  from  one 
offence  to  another  is  mostly  gradual,  but  in 
the  case  of  associated  crimmals,  rapid.  It  is 
the  nature  of  unlawful  associations  to  inflame 
the  passions  of  one  man  by  the  passions  of 
another,  and  to  bring  into  general  action  the 
collected  vices  of  many.  The  man  whose  own 
temptation  or  frailty  would  be  insufficient  to 
urge  him  onward  in  the  career  of  guilt,  whose 
own  reason  or  compunction  might  arrest  his 
progress,  is  borne  along  with  the  torrent ;  bad 
example  decides  him,  falra  shame  hardens  him, 
and  he  is  precipitated  almost  necessarily  into 
crime.  It  is,  therefore,  a  humane  as  well  as  a 
wise  law  which  denounces  a  severe  punishment 
against  every  offence,  of  whatever  nature,  which 
id  likely  to  lead  to  a  commission  of  the  highest 
crimes,  and  its  wisdom  has  been  exemplifi^  by 
the  history  of  all  those  associations.  They  begin 
by  incendiaries  spreading  among  an  ignorant 
multitude  the  spirit  of  discontent.  The  ine- 
quality of  human  conditions  is  represented  as  a 
grievance,  every  inconvenience  of  which  they 
can  complain,  however  incident  to  human  society 
in  all  countries,  is  denounced  as  an  abuse ;  they 
are  taught  to  combine  for  the  purpose  of  recti- 
fying all  those  supposed  wrongs ;  the  confede- 
racy requires  arms,  and  procures  them  by  rob- 
bery. Rapine  and  violence  thus  become  fami- 
liar. The  fear  which  never  deserts  conscious 
guilt  makes  them  cruel  and  vindictive.  Every 
moral  principle  is  rapidly  extinguished,  every 
sense  of  obligation  is  lost,  that  consimimation 
of  vice  to  which  an  individual  slowly  habituates 
himself,  a  conspirator  arrives  at  speedily,  some- 
times in  a  single  day,  and  it  has  often  happened 
that  an  unfortunate  and  deluded  wretch  has  in 
the  morning  joined  one  of  these  confederacies  as 
the  champion  of  rights  and  redresser  of  wrongs, 
and  the  evening  sun  has  set  upon  him  covered 
with  crimes  and  stained  with  blood. 

I  have  already  told  you  that  this  code  is 
peculiar  to  Ireland,  and  I  add  that  the  experience 
of  many  years  is  at  once  a  melancholy  attesta- 
tion of  its  necessity,  and  a  convincing  proof  of  its 
efficacy ;  and  there  is  no  instance  (except  where 
open  rebellion  has  raged)  in  wluch  those  Jaws 
have  not  been  found  adequate  to  the  suppression 
of  the  evil.  I  can  conceive  that  some  will  find 
it  difficult  to  reconcile  that  opinion  with  the 
known  and  deplorable  truths,  that  at  the  end  of 
more  than  sixty  }ears  we  are  still  struggling 
with  insurrection  in  the  third  generation  of 
those  against  whom  those  laws  were  pointed. 
But  it  is  not  the  province  or  within  the  power 
of  such  laws,  as  judges,  and  juries  can  ad 
minister,  nor  do  those  Taws  a£fect  to  annihilate 
such  an  evil  as  this.  What  may  be  its  remote 
causes  or  remote  elSects^whether  its  roots  strike 
deep,  and  threaten  higher  and  more  widely  ex- 
tended misohief,  and   if  so,  what   course  or 
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fjstem  is  best  ealeolated  to  endieate  it,  are 
questions  awftU  and  g;n,Ye — they  belong,  bow- 
ever,  to  the  statesman  and  the  legisbUor,  and 
not  to  us  in  this  conrt  of  justice  whose  duty  ia 
to  repress  crime  by  enforcing  the  existing  laws. 
Although  the  call^  upon  us  for  the  discharge 
of  that  duty  are,  alas,  too  frequent,  and  although 
this  mysterious  engine  of  secret  combination, 
shifted  from  place  to  place,  continues  to  be 
wielded  and  worked  by  some  invisible  hand 
from  time  to  time,  now  against  one  part  of  the 
island,  and  now  against  another,  yet  those  who 
have  had  the  experience  of  many  years  of 
official  and  judicial  life,  can  assure  you  that  it 
has  never  been  able  to  stand  against  the 
venerable  authority  of  the  laws  vigorously  and 
calmly  brought  to  bear  upon  it.  It  is  little 
more  than  a  year  since  the  county  of  Clare  has 
been  a^tated  to  a  degree  beyond  what  was  ever 
known  in  Ireland  (short  of  civil  war),  and  the  in- 
surgents had  almost,  if  not  altogether,  taken 
the  field,  but  the  course  of  justice  at  two  assiies 
and  one  special  commission,  was  (contrary  to 
the  apprehensions  of  many)  found  sufficient  to 
put  down  the  mischief,  and  1  believe  I  am  cor- 
rectly informed  in  stating  that  at  this  moment 
tranquillity  is  perfectly  re-established  in  that 
county — that  the  misguided  people  have  become 
sensible  of  their  errors,  and  that  confidence  and 
goodwill  are  restored  amongst  those  classes  so 
lately  arrayed  in  hostility  against  each  other. 
Some  of  those  who  hear  me  remember  the  in- 
surrection of  the  Threshers  in  1806,  when  the 
entire  province  of  Gonnaught,  with  the  ex- 
ception of  one  county  and  two  counties  on  the 
l^orth-west  Circuit  (Longford  nnd  Cavan)  were 
overrun  by  insurgents,  so  formidable  that  the 
King's  judges  upon  a  Special  Commis8iQn(a) 
could  not  move  through  the  country,  except 
under  a  military  escort,  so  formidable,  that  the 
sentence  of  the  law  could  not  be  executed  in  one 
particular  county  town  till  a  general  officer  had 
marched  from  a  distant  quarter  at  the  head  of  a 
strong  force  to  support  the  civil  power ;  yet  in 
the  short  space  of  one  month  that  Special  Com- 
mission, in  the  midst  of  an  inclement  winter, 
visited  five  counties,  and  in  consequence  of  the 
firm  administration  of  the  laws,  supported  by 
the  cordial  co-operation  of  the  magistrates  and 
gentry — such  was  the  triumph  of  justice  that 
tiie  insurrection  dissolved  bdTore  its  influence, 
and  from  that  period,  for  some  years  the  Crown 
Solicitor  of  those  counties  had  no  case  of  public 
disturbance  to  prosecute.  In  some  years  after 
that  similar  disturbances  broke  out  at  intervals 
in  0)rk,  Limerick,  Tipperary,  Kerry,  Water- 
ford,  and  Kilkenny,  some  formidable,  and  some 
made  more  particularly  alarming  by  the  existence 
of  a  war  with  France,  then  governed  by  the 
Emperor  Napoleon.  All  those  counties  were 
visited,  as  you  are  now,  by  Special  Commissions, 
and  all  were  pacified,  some,  I  hope,  permanently, 
some  for  a  long  time ;  and  if  there  be  others 
again  infected  by  this  moral  pestilence,  I  trust 


(a)  See  TriaU  of  the  Threshers.  Beport 
of  the  proceedings  under  a  Special  Commission, 
&e.  for  ffligo.  Mayo,  Leitnm,  Longford,  and 
Cavan,  by  Ridgeway.  Dublin,  1807 ;  Plunket*s 
Speeches,  96. 


that  the  same  effects  will  follow  from  the  same 
causes,  and  that  the  laws  of  the  country  will  be 
alwaya  sufficient  to  subdue  the  disease  aad  stop 
the  oontagion. 

But  let  it  be  remembered  thatkif  that  ex- 
pectation should  be  disappointed,  if  the  deluded 
people  should  continue  incorrigibly  to  incieaat 
in  wickedness  as  they  have  lately  done,  they 
may  have  to  repent  of  the  additional  guilt  of 
bringing  down  upon  their  country  the  operatioo 
of  those  stronger  measures  to  wUch  in  eases  of 
extreme  necessity  the  Legislature  has  often  re- 
sorted ;  you  all  know  what  I  allude  to,  and  many 
whom  I  see  can  remember,  as  I  do,  the  aos- 
pension  of  the  Habeas  Cotpus  Act, (a)  which  at 
this  moment  secures  the  personal  liberty  of 
every  man  who  hears  me.  Many  cao  remember 
the  trial  by  jury,  that  institution  long  envied, 
and  at  last  emulated  by  other  countries,  super- 
seded in  Ireland  by  the  Summary  InsarrectioD 
Act,(6)  and  the  more  summary  court  martiaL(e> 
Every  man  who  recollects  those  days  wishes 
that  they  may  never  return,  but  younger  men 
of  all  classes  only  know  them  by  description, 
and  let  them  be  assured  that  no  description  can 
convey  an  adequate  notion  of  the  horrors  be- 
longing to  such  a  state  of  things.  Some  of 
those  who  are  disgusted  and  alarmed  by  the 
progress  of  insurrection,  and  impatient  of  the 
persevering  foUies  and  vices  of  the  people,  may 
look  to  such  measures  as  a  remedy  more  ap- 
propriate than  our  present  proceeding,  while  the 
audacious  and  infatuated  wretches  now  con- 
federated against  the  peace  of  the  country  may 
be  tanght  by  their  more  criminal  instigators  to 
despise  a  danger  and  defy  a  power  which  th^ 
have  never  experienced;  but  let  bofli  take 
counsel  from  those  who  have  lived  before  them, 
and  they  will  be  told  what  a  fearful  thing  it  ia  to 
live  in  a  country  bereft  of  those  free  institu- 
tions, which,  while  they  restrain,  protect  all 
classes  of  society  in  the  enjoyment  of  their 
respective  rights.  Such  an  evil  is  to  be  depre- 
cated, but  the  time  may  come  when  it  will  be  the 
least  of  two  misfortunes,  and  the  only  means  left 
to  quell  rebellion  and  avert  anarchy.  It  ia  not 
unnatural  that  those  who  witness  and  suffer  by 
daily  and  increasing  outrages  should  think  that 
time  already  arrived,  and  surely,  on  the  other 
hand,  it  will  be  expected  by  every  constitutional 
man  that  the  Legishiture  will  always  pause  to 
the  last  moment,  and  almost  beyond  the  last 
moment,  before  it  will  adopt  that  course,  which, 
however,  the  history  of  all  countries  shows  that 
the  extreme  danger  of  the  commonwealth  may 
call  for  and  justify.  Whenever  that  day  shall 
come  vcte  vicHs,  vae  uictoribus.  Woe  to  the 
vanauished,  woe  to  the  conquerors. 

I  have  called  the  attention  of  those  who  hear 
me  to  the  severi^  and  effectiveness  of  the 
Whiteboy  code,  in  the  hopes  of  suggesting 
useful  reflections  to  all  classes  of   the 


(a)  (1797)  37  Geo.  3.  c.  1.  (Irish  Statatea> 
continued  by  38  Geo.  3.  c.  14  ;  40  Geo.  8.  e.  18. 

(6)  (1796)  36  Geo.  8.  e.  SO.  (Irish  Statutea). 
See  also  37  Geo.  3.  c  38 ;  38  Geo.  3.  c.  31  and 
e.  82. 

(e)  Lord  Camden's  Proclamation,  17th  May 
1797.    See  39  Geo.  3.  c.  11.  (Irish  Statutes). 
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munitj;    bat  I  must  add,  that   a  deplorable 
peculiarity  of  the  offences  and  the  laws  which 
the  judges  are  now  dealing  with,  and  of  the 
state  in  which  we    find  this  country,  is  the 
extreme  difficulty  of  adminifitering   justice  in 
that  spirit  of  mitigating  mercy»  which,  whenever 
it  can    be    acted  upon,  constitutes   our  most 
pleasing  as  well  as  our  most  imperious  duty. 
Every  one  who  has  observed  the  ordinary  ad- 
ministration of  justice  at  the  assizes  aininst 
ordinary    offences,  must    have  witnessed    the 
anxiety  with  which  the  circumstances  connected 
with  each  culprit  and  with  his  offence,  are  in- 
vestigated by  the  presiding  judge  both  during 
the  trial  and  after  the  conviction ;  and  if  youth 
and  previous  good  character,  or  compulsion,  or 
seduction,  or  its  having  been  a  first  offence,  or 
the  pressure  of  poverty  can  be  established  in 
his  favour,  all  discretionary  punishments  are 
graduated  after  giving  their  fair  value  to  all 
such    favourable    circumstances,    and    if    the 
punishment  be  not  discretionary  the  judgment 
IS  merely  recorded  for  the  moment,  and  a  re- 
coDunendation  to  the  executive  government  is 
uniformly  followed  by  a  commutation  of  the 
sentence  from  death  to  transportation  or  im- 
prisonment, or  from  transportation  to  imprison- 
ment, and  the  duration  of  either  is  abri(^ed  as 
far  as  is  consistent  with  that  necessary  example 
which  is  the  great  object  of  criminal  law.    But 
when  justice  has  to  deal,  not  with  one  individual 
transgressor  of  a  particular  law  to  the  injury  of 
another  individual,  but  with  associations  con- 
federated against  all  law,  and  all  the  institutions 
upon  which    society   depends,  there  is  much 
difference,  and  the  judge  who  consults  his  con- 
science will  find  that  with  a  view  to  the  good  to 
be  effected  by  example,  he  is  bound  by  the 
sterner  duty  of  administering  that  code,  whose 
principle  is  that  slight  transgpressions  in  aid  of 
insurrection  are  dimgerous  crimes.     The  last 
assizes  furnished  more  than  one  instance  of 
this,  but  one  in  particular  remembered  by  many 
who  hear  me.    A  very  young  man  was  convicted 
of  his  first  offence — an  act  certainly  of  great 
violence,  but  not  accompanied  by  actual  cruelty. 
He  appeared  to  be  a  respectable  youth,  and  his 
conduct  on  his  trial  was  decorous  and   pre- 
possessing; he  was  an  industrious  tradesman, 
not  interested  in  landed  property  so  as  to  con- 
nect him  with  that  motive  or  pretence  for  un- 
lawful association,  and  he  was  represented,  I 
believe  truly,  to   be  the  only  support    of   a 
widowed  mother.    He  is  now  doomed  to  trans- 
portation for  seven  years— and  at  the  assizes 
the  judge  refused  to  act  upon  the  intercession  of 
a  humane  and  respectable    gentleman,  or  to 
support    any    recommendation    for    mercy  to 
Government.    Afterwards  the  Lord  Lieutenant 
referred  to   the   judge   a   petition   from  this 
unhappy  person,  supported  by  many  attesta- 
tions to  his  former  character  and  good  conduct 
and  desired  to  know,  whether  in  his  opinion 
**  the  convict  was  a  proper  object  of  mercy,'* 
and  the  judge  reported  that  he  was  not ;  and 
stated  his  reasons  for  thinking  so.    This  man's 
crime  was  neither  prompted  by  want,  nor  by 
anger,  nor  by  revenge,  or  any  of  the  ungovern- 
able passions  of  youth,  but  was  perpetrated  in 
pursuance  of  the  objects  of  that  lawless  associa* 


tion  which  still  infests  this  country.  In  the 
day  time  he  and  two  other  men,  armed  with  two 
hatchets  and  a  scythe,  took  advantage  of  the 
supposed  absence  at  a  fair  of  the  proprietor 
and  male  inhabitants  of  a  house  where  firearms 
were  kept,  burst  into  it,  ransacked  every  part  of 
it  in  search  of  those  arms,  broke  the  windows, 
demanded  the  arms  with  savage  threats  fronk 
the  terrified  females,  raised  those  murderous 
weapons  againbt  them,  and  the  prisoner  struck 
a  blow  at  one  woman  with  a  hatchet,  which  did 
not  reach  her,  and  probably  was  not  intended  to 
do  so.  They  failed  to  get  the  arms — ^no  life 
was  lost — no  wound  was  inflicted— no  property 
was  taken.  But  one  of  the  offences  created  by 
the  Whiteboy  Act  was  committed,  and  that  wa» 
neither  more  nor  less  than  an  attempt  to  put  the 
arms  of  honest  men  into  the  hands  of  ruffians,, 
for  the  purpose  of  overawing  the  laws,  and 
bearing  down  the  lawful  institutions  of  the- 
country. 

Such  was  the  crime  exhibiting  the  sad  in- 
fluence of  this  infatuating  conspiracy,  even  upon 
men  of  good  dispositions  and  good  character. 
This  young  man's  petition  was  unaccompanied 
by  the  profession  of  repentance— even  by  a 
pretence  that  the  crime  had  been  committed 
under  compulsion  or  seduction,  >-by  any  aban- 
donment of  the  principles  of  that  confederacy 
to  which  he  belonged,  by  any  compunction  for 
the  offence,  by  any  offer  to  surrender  arms* 
And  when  was  it  preferred?  Not  after  the 
defeat  and  humiliation  of  penitent  insurgents, 
when  Grovernnieut  is  always  happy  to  proclaim 
amnesty,  and  to  dispense  mercy ;  but  while  his 
subdued  associates  (as  they  had  been  doing 
indeed,  at  the  very  moment  of  his  trial,  and 
during  the  entire  assizes)  were  spreading  that 
terror  and  destruction  through  the  country, 
which  has  continued  almost  up  to  the  day  on 
which  I  now  address  you,  as  ^e  necessity  of 
this  Cmnmission  and  the  catalogue  of  crimes  in 
this  calendar  too  plainly  testifies.  Mercy  to 
him  would  have  been  cruelty  to  the  public,  and 
if  I  had  advised  it  (for  I  was  the  judge)  I  should! 
be  responsible  for  all  the  too  probable  conse- 
quences of  encouraging  existing  insurrection  by 
impunity.  Every  feeling  man  commiserates 
the  fate  of  this  victim,  and  wishes  that  he  could 
have  been  spared ;  and  some  may  censure  the 
severity  of  his  sentence ;  but  let  such  throw  the 
blame  upon  those  who  ought  to  bear  it,  upon 
his  confederates,  and  upon  those  who  set  them> 
on.  It  is  they  who  bring  down  justice  upon 
the  deluded  people,  and  shut  the  gates  of  mercy 
against  them,  they  make  the  exiles,  and  the 
orphans,  and  the  widows,  whose  wailing  i8> 
heard  through  the  land* 

From  directing  your  thoughts  to  no  pleasing 
view  of  our  present  situation,  and  to  what  I 
hope  may  be  an  instructive  retrospect,  and  to  & 
warning  consideration  of  what,  perhaps,  is  to 
come,  I  will  conclude  by  recalling  your  atten- 
tion to  all  that  is  in  our  power  to  do,  and  that  is- 
our  duty.  Let  us  do  that  firmly  and  tem- 
perately, I  say  firmly  and  temperately,  for  in 
agitated  times  it  is  hard  to  preserve  the  equable 
balance  of  the  mind.  Fear  is  a  oorrupting 
principle,  and  alarm  operates  in  different  and 
opposite  directions,  in  such  times,  the  influence* 


1271] 


'Appendix  A» 


[1272 


of  panic  has  led  men,  I  am  goirj  to  say,  of  all 
classes,  to  truckle  to  the  insm^nts,  to  decline 
those  daties  which  the  administration  of  justice 
calls  for ;  or  what  is  worse,  to  discharge  them 
in  a  spirit  of  base  compromise,  in  the  sifiy  hope 
of  securing  what  could  never  be  more  than  a 
temporary  and  precarious  safetj,  or  from  the 
mere  abject  ni  )tive  of  earning  an  ignominious 
popularity ;  on  the  other  hand,  panic  is  often 
the  source  of  a  blind,  rash,  indiscriminating 
seal,  an  exasperating  energy,  more  resembling 
the  temper  of  war,  than  the  stayed  step  and 
sober-minded  character  of  justice.  We  should 
always  remember  that  we  are  engaged  in  a  con- 
flict of  law  against  outrage,  and  not  of  one 
violence  against  another;  and  that  in  propor- 
tion a^  the  enormity  of  the  offence  calls  .for 
exertion,  it  also  calls  upon  us  to  distrust  or  at 
least  to  watch  ourselves,  and  to  proceed  cau- 
tiously and  circumspectly,  not  only  because  the 
punishments  to  be  inflicted  are  heavy,  but  be- 
cause it  is  impossible  to  approach  the  discharge 
of  our  present  duties  without  a  deep  and  per- 
sonal interest  in  putting  down  the  existing 
mischief,  an  interest  which  we  are  bound  to 
neutralise  by  the  coolest  impartiality.  In  the  dis- 
charge of  my  duties  at  the  last  assizes  I  had  no 
reason  to  suppose  that  either  of  those  imputa- 
tions could,  with  truth,  be  alleged  against  the 
gentty  of  this  county ;  but  I  have  warned  you 
against  those  extremes  of  error  which  long 
experience  in  many  places  tells  me  are  the 
natural  produce  of  distracted  times,  and  the 
consequence  of  that  demoralisation  which,  once 
introduced  into  society,  is  never  stationary. 
Let  us,  therefore,  co-operate  in  our  several 
departments,  in  carrying  into  execution  the  laws 
of  our  country  ;  and  in  the  grand  jury  room,  in 
the  petit  jury  box,  and  on  the  bench,  enter  into 
a  covenant  with  ourselves,  so  calmly  and  scrupu- 
lously, to  investigate  every  charge  as  to  ensure 
the  conviction  of  every  guilty  man,  and  the 
acquittal  of  every  man  whose  innocence  is  mani- 
fested, or  whose  guilt  is  made  doubtful." 

The  following  observations  of  the  Chief 
Justice  in  passing  sentence  upon  some  of  the 
prisoners  convicted(a)  describe  the  results  of 
liie  Commission:— 

Clerk  of  the  Crown:  Put  John  Whelan  and 
Thomas  Lawlor  to  the  bar. 

BusHX,  C.J.:  ''This  Commission  has  sat  for 
thirteen  days,  and  at  this  moment  thirty-eight 
persons  stand  at  that  bar  to  receive  sentences 
proportioned  to  the  crimes  of  which  they  have 
been  found  gnilty.  We  have  made  every  inquiry 
that  we  possibly  could,  and  have  examined  aU 
the  evidence  given  on  the  different  trials,  in  order 
to  flnd  the  means  of  administering  justice  effec- 
tually, but  at  the  same  time  in  mercy.  Many 
of  the  sentences  that  are  to  be  pronounced  are 
in  their  nature  discretionary,  and  the  dutv  of 
pronouncing  these  devolves  upon  me ;  there 
are  some  not  discretionary,  the  most  tremendous 

(a)  John  Delanev  and  Patrick  Nash  were 
convicted  respectively  of  unlawful  shooting  and 
stabbing,  and  sentenced  to  death.  Sentence  of 
death  was  also  recorded  against  William  Woola- 
ban  and  James  Dowling  for  bnrglary. 


of  all  sentences,  and  the  duty  of  pronovmciiig 
them  remains  for  my  brother  Smhh.    In  the 
pronouncing  of  those  sentences  the  pubfie  wiH 
be  apprised,  not  only  of  each  man's  ponisfament, 
but  of  the  class  of  crimes  to  which  his  gaiH 
belongs,  and  the  several  cases  upon  idiieh  judg- 
ment is  now  to  be  given,  will  illustrate  the  hntory 
and  progress  of  the  insurrection,  of  which  these 
wretched  prisoners  are  the  victims.    Then  is, 
in  the  first  instance,  a  list  of  thirteen  persons 
to  receive  sentence  for  the  most  mitigated  of 
those  crimes,  namely,  the  unlawfully  assembling 
and  carrying  arms,  withont  any  particular  act 
of  criminality  being  imputed  to  them.    To  those, 
as  nearly  of  the  same  class,  mav  be  added  the 
two  men  who  have  pleaded  guilty  to  a  charge 
of  riot  and  rescue.    Fine  and  imprisonment  is 
the   punishment  we  shall  inflict    for    all    the 
offences  of  the  first  cla<«  I  have  mentioned,  and 
we  shall  not  add  to  it  the  corporal  punishment 
which  the  statute  authorises.    We  have  con- 
sidered each  particular  case,  with  a  view  that 
each  sentence  may  be  adequate  and  not  more 
than  adequate  to  the  offence,  and  in  the  hope 
that  those  sentences  may  be  useful  as  a  warning 
to  the  wretched  persons  themselves,  and  bene- 
ficial to  the  public  in  the  way  of  example.    The 
first  of  these  cases  is  that  of  the  two  men  now 
standing  at  the  bar,  'John  Whelan  and  Thomas 
Lawlor.     They  have  been  convicted  of  appear- 
ing in  arms  in  the  streets  of  Portariington  at 
seven  o'clock  in  the  et^ening,  and  one  of  them 
had  a  pistol  in  his  possession  bearing  the  marks 
of  having  been  recently  discharged.    Under  the 
direction  and  questions  left  to  the  jury,  they 
have  found  that  those  two  persons  *•  appeared 
in  arms'  in  the  language  of  the  statute,  'to 
the  terror  of  the  King's  subjects.'    It  does  not 
appear  clearly  that  they  committed  any  offence, 
but  the  evidence  abounds  in  suspicion  that  they 
were  implicated  in  an  offence  committed  on  that 
evening.     We  do  not  act  upon  that  suspicion, 
nor  do  we  allow  it  to  prejudice  them  or  make 
any  ingredient  in  their  punishment,  and  for  that 
reason  a  very  mild  sentence  will  be  pronounced 
upon  them.    That  sentence  is  that  you  and 
each  of  you,  John  Whelan  and  Thomas  Lawlor 
be  imprisoned  for  one  month,  that  you  be  each 
fined  one  pound,  and  that  you  give  security  to 
keep  the  peace  for  seven  years,  each  of  your- 
selves in  fifty  pounds,  and  two  sureties,  each  in 
five  pounds. 

Clerk  of  Ike  Crown  :  Put  Michael  Doran  and 
Thomas  Murphy  to  the  bar. 

BnsHB,  C.J. :  Michael  Doran  and  Thomas 
Murphy,  you  have  been  found  guilty  of  the 
same  offence  for  which  Whelan  and  Lawlor 
have  just  now  been  sentenced.  The  circum- 
stances of  your  case  are  less  favourable,  but 
they  are  not  of  an  aggravated  class,  and  I  trust 
in  God  that  the  moderation  and  mercy  with 
which  you  will  be  dealt  with  now  may  have  an 
infiuence  on  the  rest  of  your  lives.  Ton  are 
each  sentenced  to  six  months'  imprisonment, 
each  of  you  shaU  pay  a  fine  of  one  pound,  and 
each  of  you  is  to  give  security  for  your  good 
behaviour  for  seven  years,  yourselves  in  ^thj 
pounds  each,  andtwo  sureties  in  five  poundsieach. 
Clerk  of  the  Crown  :  Put  Edward  Kilmiartin, 
John  Goonan,  and  John  Phelan  to  the  bar. 
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BusHX,  C.J.  :  Bdwaid  KilmartiB,  John 
Cooiuui»  and  John  Phelan,  70a  have  been  found 
guilty  of  one  of  those  offences  of  assembling  in 
arms  to  the  terror  of  the  King's  subjects,  and 
your  case  is  a  dreadfully  aggrayated  one ;  it  is 
not  the  mere  riotous  movement  of  the  moment, 
but  the  evidence  in  your  case  traces  it  up  almost 
to  the  fountain  head  (wherever  that  is)  of  this 
dreadfhl  conspiracy.  You  were  found  at  night 
armed  with  desperate  weapons,  firearms  highly 
loaded,  in  good  order,  but  what  is  more,  there 
were  found  upon  your  persons  notices  from  tha 
personage  that  is  called  Captain  Bock,  to  be 
served  upon  two  persons,  denouncing  merciless 
vengeance  upon  one  of  them  if  he  did  not  g^ve 
up  his  property,  and  upon  the  other  if  he  did 
not  discharge  his  servant.  If  our  sentence  shall 
appear  heavy,  I  desire  you  to  remember  that 
you  ought  to  thank  God  that  you  were  arrested 
that  night.  The  great  probability  is,  that  if 
your  wicked  course  had  been  allowed  to  run 
another  hour,  that  you  would  be  now  in  that 
blacker  list  to  which  I  am  approaching,  that  list 
of  those  who  are  to  be  sent  from  this  country 
for  the  remainder  of  their  days,  or  perhaps  you 
would  have  fallen  into  that  class  upon  whom 
my  brother  Smith  will  just  now  have  to  pro- 
noimce  sentence  of  death.  You,  and  each  of 
yon,  shall  be  imprisoned  for  twelve  months, 
each  of  you  shall  be  fined  forty  shillings,  and 
your  imprisonment  shall  be  continued  until  you 
give  security,  yourselves  in  fifty  pounds  each, 
and  two  sureties  each  in  ten  pounds  to  keep  the 
peace  and  for  your  good  conduct  for  seven 
years. 

Clerk  of  the  Crown:  Put  Patrick  Brophy 
and  Jeremiah  Kelly  to  the  bar. 

BuBBE,  C.J. :  Patrick  Brophy  and  Jere- 
miah Kelly,  I  have  reserved  your  case  to  the 
last  of  that  class  to  which  you  belong.  It  is  by 
mere  accident  that  you  are  not  now  standing  at 
the  bar  to  receive  sentence  of  death.  You  were 
found  with  arms  in  your  hands,  and  arms  lying 
about  the  place  you  were  found  in,  many  weU 
prepared  arms ;  you  were  found  in  possession  of 
the  parts  of  unextinguished  kindling  of  fire, 
which  I  have  little  doubt  had  been  applied  to 
a  house  in  that  neighbourhood  within  half  an 
hour  before  your  arrest,  that  house  close  to 
which  you  were  taken  was  attacked  just  before 
you  were  apprehended,  and  there  was  not  only 
fire  put  under  the  roof  of  it,  but  a  shot  was 
fired  throuffh  the  door  which  might  have  taken 
away  the  lives  of  some  innocent  persons.  If 
the  police  who  apprehended  you  just  after  the 
dreadful  crime  was  committed  had  seized  yoa 
in  the  commission  of  it,  you  would  now  have  to 
hear  sentence  of  death ;  that  sentence  you  are 
saved  firom,  but  I  shall  sentence  each  of  you  to 
be  imprisoned  for  eighteen  months,  to  pay  each 
of  you  a  fine  of  five  pounds,  and  not  to  be  dis- 
charged from  imprisonment  until  alter  you 
shall  have  paid  that  fine,  and  each  of  you  must 
give  security  for  the  peace  and  for  your  good 
behaviour  for  seven  years,  yourselves  in  one 
hundred  pounds  each,  and  two  sureties  in  ten 
pounds  each. 

Clerk  of  the  Crown,:  Put  Hugh  Galvin  and 
Fatriek  Hurley  to  the  bar. 

BuuB»  CJ.:    Hugh    Galvin    and    Pfttriek 


Hurley,  you  do  not  belong  to  the  class  of  cases 
in  wluch  I  have  been  just  now  pronouncing 
sentence,  but  you  belong  to  a  class  of  persons 
demoralised  in  the  hi^est  degree,  and  under 
the  influence  of  the  most  depraved  spirit  and 
the  most  unfortunate  delusion ;  you  belong  to 
that  class  of  persons  who  seem  to  have  fwom 
enmity  against  the  laws  of  their  country.  It  is 
in  the  general  demoralisation  one  of  the  most 
deplorable  circumstances  that  instead  of  magis- 
trates and  dispensers  of  the  law  bein^  respected 
and  looked  up  to,  as  they  are  in  civilised  coun- 
tries, unhappily  in  this  part  of  Ireland,  every 
man  who  assists  in  the  administration  of  justice 
is  denounced  as  a  public  enemy  and  exposed  to 
violence  and  outrage.  Your  offence  is  this,  a 
magistrate  of  the  county  had  criminals  in  his 
care  bringing  them  to  prison  to  have  them  dealt 
with  according  to  law,  and  you  made  a  riot  in 
the  streets  of  this  town,  and  with  a  set  of 
ruffians  you  assaulted  that  magistrate,  and  did 
your  best  to  rescue  his  prisoners.  I  should  now 
pronounce  a  heavy  sentence  upon  you,  but  that 
by  your  contrition,  evinced  by  your  pleading 
guilty,  you  have  entitled  yourselves  to  a  miti- 
gation of  punishment.  I  shall,  therefore,  sen- 
tence you  under  these  circumstances,  each  of 
you  to  be  imprisoned  for  three  months,  and 
each  of  you  to  pay  a  fine  of  ten  shillings,  and 
give  security  for  the  peace  and  your  good 
behaviour  for  seven  years,  yourselves  in  fifty 
pounds  each,  and  two  sureties  in  five  pounds. 

Clerk  of  the  Crown  :  Put  William  Doody, 
William  Fennell,  Michael  Barron,  and  Thomas 
Humphries  to  the  bar. 

BusHE,  G.J. :  I  am  now  about  to  pass 
sentence  upon  a  class  of  persons  who  have  sub- 
jected themselves  not  to  fine  and  imprisonment, 
but  to  be  torn  from  their  families  and  their 
friends,  never  again  to  see  the  country  of  their 
birth,  and  to  pass  the  remainder  of  their  days 
in  a  foreign,  barbarous  land.  In  every  case  but 
one,  in  which  I  am  to  pass  sentence  of  this 
nature,  the  judges  have  a  discretion  left  to  them 
to  pronounce  sentence  of  transportation  for  the 
life  of  the  criminal,  or  for  seven  years,  or  to 
substitute  imprisonment  in  its  place.  We  have 
done  everything  in  our  power  to  enable  us  to 
exercise  that  discretion,  with  as  much  humanity 
as  is  consistent  with  justice. 

You,  William  Doody  and  William  Fennell, 
have  been  found  guilty  upon  one  indictment ; 
and  you,  Michael  Barron,  upon  another  indict- 
ment ;  and  you,  Thomas  Humphries,  upon 
another  indictment ;  all  distinct  cases — but  all 
the  same  crimes  ;  and,  in  our  judgment,  calling 
for  the  same  punishment ;  and  there  belongs  to 
your  oases  that  which,  I  am  sorry  to  say,  is  a 
true  description  of  every  crime  which  has  been 
now  brought  to  justice  before  us,  with  the  ex- 
ception of  one, — ^that  every  one  of  those  crimes 
was  committed  in  the  short  interval  between  the 
close  of  the  last  Assizes  and  the  opening  of  the 
present  Conunission.  What  is  that  crime  ?  The 
crime  of  demanding  arms — and  what  use  is 
made  of  those  arms?  You  will  be  in  Court 
and  you  will  hear  just  now  sentence  of  death 
pronounced  upon  some  persons  belonging  to 
your  wicked  associations;  and  to  that  sentence, 
that  ignominious  death,  all  those  are  in  inevi- 
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table  progress  who  are  engaged  in  the  taking  of 
arms,  what,  in  the  name  of  God,  do  yon  want 
with  arms  ?  The  implements  of  industry  ought 
to  be  your  only  arms ;  but,  when  I  find  in  diffe- 
rent parts  of  this  county,  from  one  end  of  it  to 
the  other,  a  simultaneous  movement,  often  on 
the  same  identical  day,  of  a  great  portion  of 
the  population  rising  in  search  of  arms,  the 
prospect  of  future  mischief,  independently  of 
existing  crimes,  is  opened  before  me,  and  it  is 
one  that  I  am  afraid  to  dwell  upon.  It  is  in  our 
power  to  sentence  every  one  of  yon  to  trans- 
portation for  the  remainder  of  your  days.  We 
shall  sentence  each  of  you  to  be  transported  for 
seven  years;  some  of  you  may  live  to  come 
back  and  see  those  friends  from  whom  a  word 
ftom  my  lips  might  have  separated  yon  for  ever. 

WiUam  Doody :  Oh,  my  Lord,  I  am  a  poor 
widow's  son.  Do  anything  with  me,  but  do  not 
send  me  out  of  the  country.  Have  mercy  on 
me  ! 

BuBHK,  C.J. :  The  only  mercy  that,  con- 
sistently with  justice,  we  could  administer  to 
you  we  have ;  and  that  is,  to  reduce  your  pun- 
ishment frt>m  transportation  for  life  to  trans- 
I>ortation  for  seven  years ;  and  mercy  beyond 
that  would  be  cruelty  to  others. 

Clerk  of  the  Crown :  Put  forward  Arthur 
McDonnell  and  Andrew  M'Evoy. 

BusiiB,  G.J.  :  Arthur  McDonnell  and  An- 
drew M'Evoy  you  have  been,  providentiaUy 
for  yourselves,  couTicted  only  of  a  crime  that 
subjects  you  to  transportation;  that  crime  is 
the  demanding  of  arms.  But,  under  what  cir- 
cumstances have  you  been  found  g[uilty  ?  You 
are  not  only  identified  with  this  reprobate 
banditti,  by  the  demanding  of  arms,  but  your 
crimes  have  been  accompanied  by  two  most 
dreadful  robberies — robberies  of  property  to  a 
large  amount ;  and,  what  is  worse,  there  belongs 
to  your  crime  that  most  horrid  extreme  of  a 
demoralised  nature,  the  lifting  oi  the  arm  of  a 
man  against  the  person  of  a  woman.  We  can- 
not forget  the  circumstances  connected  with 
your  defence — a  defence  not  to  be  imputed  to 
any  source  but  your  own  subornation  of  de- 
praved participators  in  your  vices.  The  pro- 
duction of  a  young  woman  of  the  name  of 
Anderton  has  exhibited  a  scene  of  peijury  and 
corraption  of  every  kind  that  taints  the  human 
character,  which  calls  upon  us,  in  common 
justice  to  the  offended  laws,  and  to  the  safety 
of  the  country,  to  remove  you  both  from  it  as 
men  unfit  to  live  in  it ;  and,  therefore,  we  sen- 
tence you,  and  each  of  you,  to  be  transported 
for  the.  remainder  of  your  lives. 

Clerk  of  the  Croum :  Put  Thomas  Delany, 
Bartholomew  Malone,  Jeremiah  Weire,  Michael 
Malone,  and  James  Deegan,  to  the  bar. 

BusHB,  C.J.  :  Thomas  Delany,  Bartholomew 
Malone,  Jeremiah  Weire,  Michael  Malone, 
James  Deegan,  you  have  been  found  guilty  of 
an  offence,  which  in  all  its  particulars  is  an 
exact  description  of  the  crime  called  a  "  Whiteboy 
wttsdemeanor,*  and  illustrates  the  dreadful  mis- 
chiefs produced  by  that  association  to  which 
you  belong.  The  crime  of  which  you  have 
been  guilt}'  is,  the  assaulting  and  breaking  into 
^e  dwelling-house  of  a  man  of  the  name  of 
Terrott   Up  to  this  hour  no  one  has  discovered — 


I  have  not  been  able  to  conjeetnie  for  what 
purpose  it  was  that  at  least  thirty  mfl&ans,  in 
the  dead  hour  of  the  night,  broke  into  that  poor 
man's  hooae ;  you  broke  into  it ;  you  demanded 
arms ;  your  crime  was  burglary,  and  you  might 
have  been  capitally  indicted  as  one  of  your 
party  was;  you  treated  the  inhabitants  most 
bru^y,  and  you  were  then  about  to  retire; 
your  crime,  if  it  had  stopped  there,  would  hsTs 
been  a  very  bad  one,  and  your  sentence  which 
might  have  been  death,  would,  even  under  this 
indictnkent,  have  been  a  severe  one ;  but  yonr 
crime  is  now  characterised  by  something  more; 
upon  the  one  hand,  it  is  drndfully  aggravated 
by  what  followed  ;  on  the  other  huid,  it  is  but 
right  to  say  that  what  followed  does  not  i^^pear 
to  have  been  premeditated  by  you  :  I  mesn  the 
brutal  and  savage  attack  upon  Mr.  Miller.  I 
will  do  you  the  justice  to  say,  that  you  did  not 
expect  to  meet  him,  and  that  you  met  him 
aocidently.  But  let  your  case  be  remembered 
by  the  public  as  a  proof  of  this,  that  the  maa 
who  goes  one  step  in  a  Whiteboy  crime  does 
not  know  but  that  the  next  step  may  be  to 
death. 

Thomas  Delany,  your  share  in  this  transaction 
is  worse  than  that  of  the  others.  I  shall 
sentence  you  to  be  transported  for  life. 

Bartholomew  Malone  and  James  Deegan,  you 
stand  before  us  with  some  claims  to  a  mitigation 
of  punishment,  to  this  extent,  that  you  partici- 
pated less  in  the  violence  upon  Mr.  Miller  than 
your  associates  did ;  but,  for  the  sake  of  example, 
you  must  be  transported  for  seven  years. 

Michael  Malone,  I  have  inquired  into  yoor 
case,  and  have  heard  circumstances  favourable 
to  you.  There  is  a  circumstance  very  creditable 
to  you,  and  that  circumstance  is,  that  you  have 
sent  to  the  judges  a  penitent  and  candid  avowal 
of  your  guilt.  In  this  well-prepaied  paper, 
drawn  up,  as  I  am  informed,  from  yonr  own 
lips,  you  have  stated  the  justice  of  the  law,  and 
have  thrown  yourself  upon  its  mercy ;  and  you 
form  a  contrast  fiivourable  to  yourself,  when 
you  are  compared  with  those  who  have  to  the 
last  moment  audaciously  and  impenitently  al- 
leged that  iigustice  has  been  done  to  them.  I 
shall  not  turn  you  loose  upon  the  country.  It 
is  for  your  advantage  that  you  should  be  im- 
prisoned. You  shall  be  imprisoned  for  the 
purpose  of  cutting  off  any  communication  be- 
tween you  and  the  tainted  atmosphere,  in  which 
persons  of  yonr  class,  in  this  part  of  the  country, 
now  live ;  and  I  trust  that,  during  the  time  of 
your  imprisonment,  you  will  avail  yourself  of 
the  opportunities  that  may  be  afforded  to  you  of 
refcrming  and  subduing  your  bad  passions,  and 
of  profiting  by  religious  instruction ;  and  that  at 
the  end  of  the  year,  for  which  I  sentence  you 
to  imprisonment,  you  may  come  oat  a  better 
man  than  you  are  when  going  into  prison.  I 
shall  require  further  of  you  bSore  yon  shall  be 
discharged  at  the  cud  of  the  year,  that  yon 
shall  ^ve  security  to  be  of  the  peace  and  good 
behaviour  for  seven  years,  yourself  in  50/.,  and 
two  sureties,  each  in  5/. 

Jeremiah  Weire,  I  have  had,  from  the  day 
of  your  trial  up  to  this  moment,  many  anxious 
thoughts  about  you.  I  do  not  forget— I  do 
not  Slink  I  shall  ever  forget,  the  manner  in 
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which  Mr.  Henry  Smith  spoke  of  jod.  He 
stated  yoa  to  be  young,  to  be  peaceable,  and 
to  be  humane ;  and  he  swore  to  that  in  which 
I  firmly  believe  he  is  not  mistaken,  that  your 
natural  disposition  is  averse  to  cruelty;  and 
that  it  is  quite  opposed  to  the  dreadliU  crime 
in  which  you  have  participated;  bui  you  are 
one  of  thobC  instances,  which  are  too  frequent, 
of  a  good  natural  disposition,  depraved,  not  by 
bad  passions,  but  by  bad  associations.  You 
are  the  peculiar  representative  now  of  the 
fresh,  and  ingenuous,  and  thoughtless  mind, 
inociUated  and  poisoned  with  this  pestilential 
infection  which  has  made  the  country  that  yon 
live  in,  if  I  may  call  it  so,  a  moral  pest  house ; 
we  feel  for  you,  and  we  shall  give  you  an 
opportunity,  for  my  brother  judge  and  I  have 
had  many  anxious  communications  upon  the 
enbject  of  your  case;  we  shall  sive  you  an 
opportunity  of  penitence  and  rerormation,  of 
wUch  I  do  not  in  your  case  entertain  any 
doubt  that  you  will  avail  yourself.  But  I  have 
something  more  to  tell  you ;  I  have  to  tell  you 
that  you  are  much  indebted  to  the  representa- 
tion made  of  you  by  that  brave,  and  gaUant, 
and  humane,  and  single-hearted  character, 
Thomas  Miller.  Thomas  Miller,  that  man  who 
80  nearly  lost  his  life  by  the  brutal  and  cruel 
violence  of  your  associates,  committed  in  your 
presence,  has  stated  you  to  have  been  a  young 
person  of  good  conduct,  and  a  good  character, 
and  that  good  character  which  he  has  given 
shows  at  once  how  well  he  knew  you,  how 
little  likely  it  was  that  he  could  be  mistaken  in 
swearing  to  you,  and  at  the  same  {time  demon- 
strates we  £Edmess  and  kindness  of  his  nature. 
T[ouT  own  brother,  when  he  was  examined,  was 
lufked  whether  he  knew  Mr.  Miller ;  '  Oh  I  yes,' 
«aid  he,  'and  we  all  liked  him';  that  man 
whom  you  all  liked,  that  man  to  whose  worth 
your  own  family  have  borne  testimony,  that 
man  lay  bleeding  before  you,  and  you  did  not 
raise  your  hand  or  voice  to  protect  him.  What 
revolution  of  your  nature  could  have  thus 
metamorphosed  your  character  and  can  account 
for  this  ?  There  is  but  one  way  of  accounting 
for  it,  and  that  is  the  dreadful  influence  and 
authority  of  the  existing  conspiracy. 

I  had  a  question  put  to  him  since  your  trial, 
with  reference  to  that  part  of  his  evidence 
^rhich  represented  you  as  stooping  over  his 
body  and  looking  in  his  &ce,  then  within  four 
inches  of  your  own,  while  he  lay  weltering  in 
ills  blood — whether  this  might  not  be  attributed 
to  a  return  of  your  natural  good  feeling,  and 
to  your  wish  to  ascertain  the  extent  of  his 
•danger;  when  that  question  was  put  to  that 
honest  man,  he  said  at  once,  '  I  would  be  glad 
to  think  so,  and  I  believe  it  was  so.'  You  shall 
be  imprisoned  for  one  year.  I  have  ascertained 
ithat  your  health  is  bad,  but  I  also  know  that 
I  consult  your  temporal  and  spiritual  interests 
more  by  leaving  you  in  prison  for  twelve 
months,  with  every  care  that  will  be  taken  of 
you  by  the  constant  attendance  of  a  physician 
for  your  body  and  the  physician  of  your  soul, 
than  if  I  were  to  allow  you  to  return  to  that 
.corrupted  society  from  which  you  are  now 
AappUy  separated. 
CUirk  of  ' 


the  Crown :  Put  forward  Laurenee 


Leonard,  Hugh  Slattery,  Owen  Brenan,  Martin 
Brenan,  Thomas  Dunne,  and  William  Dunne. 

BusHis,  O.J. :  You  have  been  all  found 
ffuilty  of  an  offence  of  the  same  class  as  that 
for  which  I  have  just  now  sentenced  those  who 
immediately  before  you  have  been  brought  to 
the  bar,  but  your  offence  differs  dreadfully  in 
d^ee.  in  the  former  case,  the  meeting  Mr. 
Miller  and  the  violence  to  his  person  was  acci- 
dental. In  your  case  the  offence  was  pre- 
meditated, and  your  crime  consists  in  from 
thirty  to  forty  persons  in  the  dead  hour  of  the 
night,  breaking  into  the  house  of  an  unoffend- 
ing and  unprotected  family,  determined  on  their 
destruction ;  that  is  an  a^ul  distinction  between 
your  case  and  the  former. 

But  there  are  other  distinctions — I  need  not 
tell  you  that  you  might  have  been  capitally 
indicted,  and  that  the  two  most  guilty  of  your 
associates  have  been  capitally  convicted;  and 
you  must  be  convinced  that  you  have  been 
mercifully  prosecuted,  when  I  remind  you,  and 
those  who  hear  me,  oif  one  feature  in  your  case  ; 
the  outra^  that  you  committed  upon  Good 
Friday  night  was  the  consequence  of  a  most 
abominable  conspiracy,  the  operations  of  which 
commenced  on  the  Sunday  evening  previous  to 
the  attack,  by  some  of  you  making  a  treacherous 
and  deceitful  visit  to  the  house  of  old  William 
Jacob  for  the  purpose  of  finding  out  the 
accessible  and  weak  points  for  attack ;  for  the 
purpose  of  seeing  how  you  could  lull  to  sleep 
the  apprehensions  of  the  inhabitants ;  for  the 
purpose  of  making  them  think  that  they  were 
under  yourj  protection,  and  afterwards  you 
availed  yourselves  of  those  advantages  so  ac- 
quired, by  committing  a  crime  that  wul  be  long 
remembered  in  this  county,  for  the  many 
extraordinary  and  shocking  circumstances  con- 
nected with  it.  There  are  distinctions,  how- 
ever, among  you;  Laurence  I/eonard,  your 
prosecutors  have  represented  you  as  a  man 
who  acted  with  humanity  towards  them ;  they 
have  represented  you  as  a  person  who  though 
implicated  in  the  guilt  of  that  treacherous  visit, 
yet  interfered  and  saved  their  lives.  At  their 
intercession,  and  the  intercession  and  recom- 
mendation of  the  jury,  we  have  determined  that 
you  shall  not  be  transported ;  but  you  cannot 
be  allowed  to  goat  large;  it  is  for  your  own 
benefit  that  you  should  remain  in  custody,  and 
be  separated  from  the  contagious  association  of 
your  old  confederates.  You  shall  be  imprisoned 
for  one  year,  and  find  security  for  the  peace 
and  your  good  behaviour  for  seven  years,  your- 
self in  fifty  pounds,  and  two  sureties,  each  in 
ten  pounds. 

Owen  Brenan,  you  also  come  before  the  court 
under  mitigating  circumstances,  you  are  very 
young,  you  have  this  also  to  say  for  yourself, 
that  you  were  acting  in  obedience  to  the  orders 
of  your  unfortunate  master,  who  has  forfeited 
his  life  by  this  crime ;  and  you  have  this  to  say 
for  yourself  also,  that  until  the  very  moment 
of  your  trial,  you  had  expressed  contrition  for 
your  offence;  in  my  sight  you  walked  up  to 
the  place  where  you  now  stand,  having  ob- 
tained at  your  own  request,  permission  to  with- 
draw the  plea  of  not  gnilty,  and  to  plead  guilty 
to  the  charge ;  but  you  were  induced  to  change 
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your  mind,  in  eonseqaenoe  of 
which  we  all  witnessed.  We  shall  not  Tisit  that 
npon  jou,  but  will  ^ve  yon  the  fall  banefit  of 
that  contrition  you  originally  manifested.  Ton 
were  taught  to  belieye,  and  perhaps  justly,  that 
such  a  proceeding  on  your  part  would  be 
injurious  to  your  confederates,  and  your  eon> 
duct  was  prompted  by  a  penrerted  generous 
feeling. 

I  am  about  to  pronounce  a  sentence  of  longer 
imprisonment  upon  you  than  upon  Leonard; 
not  that  I  think  your  crime  is  greater,  or  so 
great,  as  his,  but  for  this  reason,  that  in  your 
case  imprisonment  may  be  highly  salataiy  to 
you ;  you  are  young,  the  prison  in  which  we  are 
going  to  leave  you  is  commodious,  the  governor 
IS  an  attCDtive  and  humane  person.  You  can  be 
kept  out  of  bad  company ;  your  mind  may  be 
moulded  into  better  habits ;  and  at  the  end  of 
two  years,  which  I  make  the  measure  of  yoor 
imprisonment,  you  will,  I  trust,  come  out  not 
merely  a  reformed  person,  but,  perhaps,  an  im- 
proved character,  a  better  man  than  even  before 
you  committed  the  crime.  You  must  also  give 
security,  yourself  in  fifty  pounds  and  two  sure- 
ties each  in  five  pounds,  for  keeping  the  peace 
and  your  good  behaviour  for  seven  years. 

But  there  are  four  persons  more  in  this 
number,  Hugh  Slatterj,  Martin  Brenan,  Thomas 
Dunne,  and  William  Danne.  I  am  not  able  to 
state  anything  favourable  of  them  of  the  same 
nature  as  I  have  been  happy  to  discover  and  to 
state  in  favour  of  Leonard  and  that  young  boy ; 
and  we  see  no  possible  alternative  in  your  case 
but  to  sentence  you  to  the  very  heaviest  punish- 
ment which  conviction  on  the  present  indict- 
ment has  subjected  you  to.  Your  crime  has  the 
horrid  aggravation  of  premeditation ;  and  on 
looking  mto  the  notes  of  the  evidence  of  the 
three  trials  I  have  looked  in  vain  for  any  dis- 
tinction among  those  who  went  through  that 
house  that  night  in  arms,  beating  a  helpless  old 
man  and  attempting  the  life  of  an  unprotected 
young  woman,  and  putting  to  the  very  verge  of 
death  an  unoffending  young  man.  Our  sen- 
tence is  that  you,  and  each  of  you,  be  trans- 
ported for  the  remainder  of  your  lives. 

Hugh  Slattery :  I  am  the  father  of  six  children ; 
and,  before  Crod  and  your  Lordship,  I  never 
knew  that  he  was  in  the  country  until  the  next 
day.  I  never  had  hand,  act,  or  part  in  the 
business.  Mercy  I  crave ;  before  God  I  declare 
I  am  innocent. 

Clerk  of  the  Crown :  Put  forward  Francis 
Adams  and  Thomas  Langton. 

BuBHE,  C.J.  :  Francis  Adams  and  Thomas 
Langton,  the  gentlemen  of  the  bar  who  defended 
you  with  great  ability  have  made  an  objection 
m  point  of  law  to  your  conviction,  and  the  judges 
who  preside  here  now  will  put  that  question  into 
a  course  of  inquiry ;  and  if  you  shall  appear  to 
be  entitled  to  the  benefit  of  it  you  shall  have  it, 
and  in  that  case  the  sentence  which  I  am  to  pro- 
nounce upon  you  will  not  be  exeeated.(a)  But  I 
shall  now  pronounce  that  sentence  as  I  should 
have  done  if  no  legal  difficulties  had  bean  sng- 
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(a)  The  objection  was  overruled.  See  Bex 
T.  AdoMM  and  Langton, — Jebb,  Cr.  &  Pr.  Gas. 
1«A. 


getted.  Your  eriae  doea  not  bdong  lo  any 
of  those  eiassea  with  which  I  have  been  hitherto 
dealing.  It  stands  by  itself,  and  manifests  an 
approach  still  nearer  to  the  source  of  the  wicked 
and  profligate  oonspiraey  that  now  aflicts  tin 
Queen's  County.  Tour  crime  is  the  administer- 
ing of  unlawful  oaths,  a  crime  of  the  most 
dreadful  character,  dangerous  to  society,  prs> 
fane  towards  the  Almi^^ty,  and  caleulated  to 
suggest  to  the  minds  of  persons  of  yoor  dais 
very  perverted  notions  of  the  nature  «i  the  legal 
and  religious  obligations  <tf  an  oath;  it  is  a 
melancholy  truth  thht  two  speci«s  of  dcmonlia^ 
Hon  seem  to  be  going  hand  in  hand  tt^^ethsr 
in  this  countiT ;  one  manifesting  itself  m  the 
fidelity  with  which  unlawful  oaths  are  observed, 
and  the  other  in  the  violation  and  contempt  of 
those  oaths  that  are  lawful,  and  taken  in  die 
administration  of  justice.  You,  with  others  in 
arms,  by  compulsion,  administered  an  oath  to  a 
man,  ddling  upon  him  to  give  up  his  property 
merely  because  you  ordered  it.  That  is  an 
offence  in  every  point  of  view  atrocious  and 
dan|;erous,  and  we  sentence  you  to  the  severest 
punishment  the  law  annexes  to  it.  That  yoo, 
and  each  of  you,  be  transported  for  sevea 
years." 

CuviUer  against  Aylwin,  1832.  November 
29.  This  was  an  appeal  from  the  Court  of  Ap- 
peals for  liower  Canada  to  the  Privy  CoonciL 
The  case  is  reported  in  2  Enapp,  p.  72.  Tbe 
head  note  is  as  follows : — '*  An  Act  of  Parliament 
of  Great  Britain  (31  Geo.  2.  c.  31.  s.  2)  declared 
that  all  laws  passed  by  the  Legislature  of  a 
colony  should  be  valid  and  binding  withm  the 
colony,  and  directed  that  the  Colonial  Court  of 
Appeal  should  be  subjected  to  such  appeal  as  it 
was  previously  to  the  passing  of  the  Act,  and 
also  to  such  further  and  other  provisions  as 
might  be  made  in  that  behalf  by  any  act  of  the 
Colonial  Legislature  :  Held,  that  an  Act  having 
been  passed  by  the  Colonial  Lenslature  limiting 
the  right  of  appeal  to  causes  iniere  the  sum  in 
dispute  was  not  less  than  500/.  sterling,  a 
petition  for  leave  to  appeal,  in  a  cause  where 
the  sum  was  of  less  amount,  could  not  be  re- 
ceived by  the  King  in  Council,  although  there 
was  a  special  saving  in  the  Colonial  Act  of  the 
rights  and  prerogatives  of  the  Crown." (<>) 

71i€  King  against  Lovelass.(b)  18S4.  March 
17.  This  was  an  indictment  for  administering  an 
unlawful  oath  contrary  to  37  Geo.  3.  c.  12S.(c) 
The  case  is  reported  in  6  C.  &  P.,  p.  596, 
and  1  M.  &  Bob.  341.  The  head  note  in  the 
former  report  is  as  follows  :  —  "  An  oath  ad- 
ministered in  an  illegal  society  (a  society  desig- 
nated 'The  General  Society  of  Labourers'),  by 
which  the  members  of  it  are  sworn  to  secrecy, 
is  an  unlawful  oath  within  the  statute  37  Geo.  8. 
c.    123,  which  is    not  confined  to   oaths  ad- 

(a)  But  see  In  re  Louis  Marois,  15  Moo. 
P.C.  193 ;  Gushing  v.  Dupug,  5  App.  Cas.  417» 
418. 

(6)  See  Courts  and  Cabinets  of  William  4»2, 
88,  Ann.  Beg.  1834,  Chroude,  58 ;  Htmseard^ 
3,  8.  22,  725. 

(c)  See  02  G«o.  3.  c.  123. 
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minutered  ibr  the  purposes  of  either  sedition 
«r  mutiiij." 

Drummtm^M  Case.  1884.  April  9  and  10. 
This  was  an  appeal  to  the  Privy  Council  from 
an  award  of  the  Commissioners  for  liquidating 
the  claims  of  British  subjects  on  France.  The 
ease  is  reported  in  2  Enapp,  p.  295.  The  head 
note  is  as  follows : — **  A  person  who  possesses 
the  characters  both  of  a  French  subject  under 
the municipallaw  of  Franoe  and  of  a  British 
subject  under  the  statute  18  Geo.  8.  c.  26,  as 
the  grandson  of  a  natural-bom  British  sub- 
ject, although  both  he  himself  and  his  father 
were  bom  in  a  foreign  country,  is  not  entitled 
to  daim  compensation  for  a  loss  he  has  sus- 
tained from  a  confiscation  of  his  property  by 
the  French  Government  under  a  trea^  between 
Great  Britain  and  France,  giying  compensation 
for  fuch  a  loss  to  British  subjects." 

Counteude  Conway* 9  C^ae,  1884.  June  18. 
This  was  an  appeal  from  an  award  of  the  Com- 
inisnoners  for  liquidating  British  claims  on 
France.  The  case  is  reported  in  2  Knapp, 
p.  864.  The  head  note  is  as  follows  ',—**  The 
foreign  wife  of  a  British  subject  is  not  entitled 
to  compensation  for  the  loss  of  her  separate 
property  under  a  treaty  providing  such  a  com- 
pensation for  British  subjects,  unless  she  has 
herself  acquired  a  domicile  in  Great  Britain  at 
the  time  of  her  loss.  A  foreigner  domiciled  in 
Oreat  Britain  is,  under  such  a  treaty,  entitled  to 
elaim  compensation  for  his  losses." 

CowU  WcdVs  Case.  1884.  June  22  and  27. 
This  was  an  appeal  to  the  Priyy  Council  from 
an  award  of  the  Commissioners  for  liquidating 
IBritish  claims  on  France.  The  case  is  reported 
In  8  Knapp,  p.  18.  The  head  note  is  as  foUowe : 
'**  The  son  of  a  British  father  who  had  entered 
Into  the  service  of  France,  and  taken  the  oath  of  a 
Knight  of  the  Order  of  St  Louis,  is  entitled  to 
the  character  of  a  British  subject,  although  he 
himself  was  bom  in  France  of  a  French  mother, 
and  had  served  in  the  French  army." 

The  King  against  Dixon,  1834.  July  23. 
This  was  a  prosecution  under  57  Geo,  3.  c.  19. 
a.  25,  for  becoming  members  of  a  society,  the 
members  whereof  bound  themselves  by  an 
oath.  The  case  is  reported  in  6  C.  &  P.  p.  601. 
The  head  note  is  as  follows  :  *'  Every  person 
who  engages  in  an  association,  the  members  of 
which,  in  consequence  of  being  so,  take  any 
oath  not  required  by  law,  is  guUty  of  an  offence 
within  the  statute  57  Geo.  8.  c.  19.  s.  25." 
The  society  was  a  trades  union  of  operative 
cordwainers  of  Cambridge.  Bosanquet,  J., 
in  directing  the  jury,  aaid :  ^  I  have  no  hesi- 
tation whatever  m  saying  that  confederacies 
like  that  which  appears  to  have  existed  in  the 
present  case  are  as  decidedly  in  contravention 
of  the  law  of  the  land  as  thej  are  pregnant 
with  mischief  to  the  community  and  to  the 
working  classes  themselves.  It  is  for  the  sake 
of  those  who  belong  to  associations  like  that 
of  the  late  cordwainer's  union  of  Cambrid^ 
that  I  now  declare,  that  all  who  engage  m 
jusoeiations,  the  members  of  which,  in  conse- 
quence of  being  so,  take  any  oaths  not  required 
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by  law,  an  guilty  of  an  offence  against  the 
statute,  which,  if  clearly  proved,  would,  upon 
conviction,  be  in  every  case  followed  by  exem- 
plary punishment.  It  is  impossible  that  any 
well-ordered  state  of  society  could  tolerate  the 
existence  of  confederacies  bound  together  by 
secret  compacts  and  oaths  not  required  by  law, 
one  of  the  obvious  consequences  of  such  con- 
federacies beiDg  to  deprive  the  State  of  the 
testimony  of  those  who  are  en^ag^  in  them,  a 
state  of  things  injurious  to  individuals,  sub- 
versive of  the  public  order,  and  striking  at  the 
very  existence  of  the  State,  by  withdrawing  the 
allegiance  of  the  subject  from  the  laws  of  the 
land  to  the  secret  tribunals  of  unlawful  societies, 
constraining  the  conscience  by  oaths,  and  seeking 
to  obtain  their  objects,  whatever  they  might  be, 
by  popular  intimidation."(a) 

Donegani  against  Donegani.  1884.  Dec.  29 
and  80.  1885.  Feb.  2.  This  was  an  appeal 
to  the  Privy  Council  from  the  Court  of  Ap- 
peals of  Lower  Canada.  The  case  is  reported 
in  3  Knapp,  p.  68.  The  head  note  is  as  fol- 
lows :  — **  The  prerogative  of  the  Crown  with 
regard  to  aliens  must  be  determined  by  the 
laws  of  the  particular  colonies  in  which  the 
questions  arise,  and  not  by  the  law  of  Eng- 
land, which  is  only  to  be  looked  at  in  order  to 
determine  who  are,  and  who  are  not,  aliens. 
The  droit  d*aubaine{b^  became  the  law  of  Lower 
Canada,  with  regard  to  aliens,  on  the  ancient 
French  law  being  estabhshed  there,  by  the 
14  Geo.  8,  cap.  83.  The  Judicial  Committee 
will  not  notice  any  alteration  of  rights  that  may 
have  taken  place  between  the  parties  in  conse- 
quence of  an  Act  of  the  provincial  Legislature, 
but  which  do  not  appear  on  the  record." 

The  Brags  Peerage,  1886,  February  26,  to 
1889,  August  15.  This  was  a  claim  to  an 
ancient  barony  referred  to  the  Committee  of 
Privileges.  The  case  is  reported  in  6  CI.  &  F. 
757.  The  head  note  is  as  foUows: — ^'^  On  the 
consideration  of  a  claim  to  an  ancient  barony 
which  has  been  long  in  abeyance,  if  the 
claimant  proves  that  his  ancestor  sat  as  a 
peer  in  Parliament,  and  no  patent  or  charter 
of  creation  can  be  discovered,  it  is  now  the 
establiithed  rule  to  hold  that  the  barony  was 
created  by  writ  of  summons  and  sitting,  although 
the  original  writ  of  summons,  or  enrolment  of 
it,  is  not  produc6d.(c)  A  claimant  of  a  barony 
and  coheir  is  required  not  orily  to  give  notice 
to  the  other  coheirs,  but  also  to  give  primi  facie 
proofs  of  the  pedigree  of  such  of  them  as  decline 
to  claim  the  barony,  to  enable  the  House  to 
make  a  satisfactory  report  to  the  Crown.  The 
proper  course  for  a  coheir  claiming  a  peerage  in 
abeyance  is  to  petition  the  Crown  to  teniunate 
the  abeyance  in  his  favour ;  but  if  he  does  not 
claim  the  dignity,  and  it  appears  from  the  case 
of  the  claimant  that  he  has  an  interest,  the 
House  will,  on  his  petition,  allow  him  to  appear 
before  the  Committee  of  Privileges  and  present 


(a)  See  also  Bex  v.  Bailee  C.  &  P.  568. 
(6)  See  above,  p.  713r. 
(c)  Vaux  Peerage  case,  5  CI.  &  F.  526,  and 
below,  p.  1288. 
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%  oaie  to  protect  his  interett  in  th«  pcenge. 
The  minutes  of  evidence  and  proceedings  before 
the  Committee  of  Privil^es  in  one  case  axe  not 
necessarily  receiyable  as  CTidenoe  in  another 
case.  One  of  the  coheirs  to  a  baronj  in  abej- 
anee  was  attainted  of  treason,  and  his  heirs  and 
descendants  were  restored  in  Uood  by  Act  of 
Parliament.(a)  Held  that  it  is  competent  for 
Uie  Crown  to  terminate  the  abeyance  in  &Yonr 
of  the  heir  of  the  person  so  attainted,  or  of  the 
heir  of  any  of  the  other  coheir8."(6) 

The  Vaux  Peerage.  1836,  March  8,  to 
1$37,  Febmary  28.  This  was  a  daim  by  co- 
heirs to  an  ancient  barony  in  abeyance,  referred 
to  the  Committee  of  Privileges.  The  case  is 
reported  in  5  CI.  &  F.  526.  The  head  note  on 
the  principal  point  in  the  case  is  as  follows : — 
"  On  a  claim  by  coheirs  to  the  dignity  of  a 
baron,  created  in  the  reign  of  Henxy  8,  and  in 
abeyance  from  the  reign  of  Charles  2,  they 
proved  that  their  ancestor  sat  among  the  peers 
in  Parliament  in  the  25th  of  Henry  8  :  that  he 
was  duly  summoned  to  and  sat  in  the  Parlia- 
ment of  the  28th  of  Henry  8,  and  that  he  and 
his  heirs  nude — who  were  also  his  heirs  general 
— ^were  summoned  to  and  sat  in  several  suc- 
ceeding Parliaments,  by  the  style  and  title  of 
Lord  Vaux  of  Harrowden.  To  account  for  the 
want  of  evidence  of  a  writ  of  summons  prior  to 
the  sitting  in  the  25th  of  Henry  8,  they  showed 
that  there  were  no  Lords'  Journals  extant  from 
the  7th  to  the  25th  of  Henry  8 ;  that  the  enrol- 
ments of  writs  during  that  period  were  very  im- 
perfect ;  and  that  although  the  Patent  Rolls 
were  complete,  no  patent  or  charter  of  creation 
of  a  barony  of  Vaux,  nor  any  record  or  trace  of 
such  patent,  was  discovered,  after  the  most 
diligent  searches  in  all  the  offices  for  records. 
Held,  that  the  barony  of  Yauz  was  created  by 
writ  of  summons  and  sitting  in  Parliament,  and 
was  therefore  descendible  to  heirs  general." 

Beaumont  against  Barrett. (c)  1 836.  June  1 7 • 
This  was  an  appeal  to  the  Privy  Council  from 
the  judgment  of  the  Court  of  Errors  of  Jamaica, 
affirming  a  judgment  of  the  Supreme  Court, 
overruling  the  general  demurrers  of  the  appel- 
lant to  the  pleas  of  justification  pleaded  by  the 
respondents  in  an  action  of  trespass  and  false 
imprisonment  brought  against  them  by  the 
appellant.  The  case  is  reported  in  1  Moo. 
P.C.  p.  59.  The  head  note  is  as  follows  : 
«  The  power  of  punishing  contempts  is  inherent 
in  every  assembly  possessing  a  supreme  legis- 
lative authority ;  whether  they  are  such  as  tend 
indirectly  to  obstruct  their  proceedings,  or 
directly  to  bring  their  authority  into  contempt 
The  House  of  Assembly  in  Jamaica,  bdng  pos- 

(a)  7  Jac.  1.  No.  18,  intituled  « An  Act  for 
the  restitution  in  blood  of  the  son  and  two 
daughters  of  George  Brooke,  late  attainted  of 
high  treason." 

(6)  See  below,  the  opinion  of  the  judges  in 
the  Camo^B  Peerage  case,  which  applied  also  to 
this  case. 

(c)  See  as  to  this  case  the  remarks  of  Black- 
bum,  J.,  in  Beg.  v.  Eyre,  64 ;  and  Forsyth's 
Cases  on  Constitutional  Law,  25. 
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of  supreme  legislative  anthoiity  over  that 
bland  and  its  dependencies,  have  such  power, 
and  were  therefore  justified  in  committing  a 
party  guil^  <^  publishing  oertafai  libelloas  panh 
graphs  which  had  been  resolved  a  breach  A  the 
privileges  of  the  House,  to  the  custody  <tf  ttie 
keeper  of  the  common  gaol  in  the  eonnty  of 
Middlesex  in  that  bland,  to  be  detained  during 
the  pleasure  of  the  House.  Qii«r«  whether  the 
warrant  to  the  seijeant-at-arms,dire^ing  him  to 
take  the  appellant  into  custody,  justified  him  n 
oommitting  such  custody  to  die  gaoler  of  fiie 
gaol  in  MMdlesex." 

[In  KieOey  v.  Carstm  (1842),  4  Moo.  P.C.  6S, 
the  Judicial  Committee  after  two  aiguments 
declined  to  follow  their  previous  decbion  in 
Beaumont  v.  Barrett,  three  of  the  same  mem- 
bers of  the  Committee  being  present  and  one 
(Bosanquet,  J.)  being  absent  In  FaUtm  v. 
Hampton  (1859)  11  Moo.  P.C.  347,  the  Judicial 
Conmiittee  followed  KieUey  v.  Carson  in  pre- 
ference to  Beaumont  v.  Barrett.  In  Doyle  v. 
Falconer  (1866),  L.B.  1  P.C.  328,  the  Jadidsl 
CJommittee  again  followed  Kielley  v.  Carjoa 
and  Fenton  v.  Hampton  in  preference  to  Beax^ 
wumt  V.  Barrett.J 

In  re  Adam.  1837.  July  4.  Thb  case  was 
heard  by  the  Judicial  Conmiittee  upon  a  petition 
of  complaint  preseutedjto  His  Majesty  in  Council 
by  Mr.  Adam,  late  of  the  island  of  Mauritiiis. 
llie  case  is  reported  in  1  Moo.  P.C.  p.  460. 
The  head  note  is  as  follows :  '<  The  status  of  a 
party  resident  in  the  Maoritiua  must  be  deter- 
mined bjr  the  laws  of  England,  but  the  rights 
and  liabilities  incident  to  such  a  status  must  be 
determined  by  the  law  of  the  colony.  By  the 
18th  Art  of  the  Code  Civil  (which  prevailed  m 
the  Mauritius  previous  to  its  surrender  to  the 
British  Crown  in  1810)  the  domicile  of  an  alien 
can  only  be  obtiune^  par  Vauiorisation  du 
Gouvemement,  which,  according  to  the  l&w 
and  practice  of  France,  b  an  express  and 
formal  authority  of  the  Government,  and  not 
merely  a  tacit  or  permissive  acquiescence,  for 
the  residence  of  an  alien  firiend  in  the  island. 
Where,  therefore,  an  alien  friend  had,  by  an 
order  of  the  Governor  and  Colonbl  Council, 
been  deported  and  directed  to  quit  the  bbad 
within  a  month,  it  was  held  by  the  Judicial 
Committee,  to  whom  the  case  was  referred  by 
the  Crown,  that  such  order  was  consistent  with 
the  law  of  France,  and  strictly  legal,  notwith- 
standing that  it  appeared  that  the  party  bo 
deported  had  enjoyed  the  privileges  and  exer- 
cised the  rights  of  a  person  duly  domiciled  in  the 
bland."(a) 

Her  Majesty's  Advocate  against  Thomoi 
Hunter,  Peter  Haeket,  Bichard  McNeil,  James 
Gibb^  and  William  Maclean  (<*  The  Glasgow 
Cotton  Spinners'  Case  '').  1838.  January  8  to 
1 1 .  Thb  case  is  reported  in  Swinton's  Justiciary 
Cases,  1,550,  and  2, 1.(6)  There  are  also  special 
reports  by  Archibald  Swinton,  Advocate,  £dm- 
burgh,  1888,  and  by  James  Ifarshall,  Edmborgh, 


(a)  See  Low  v.  Boutledge,  L.R.  1,  Ch.  42; 
Boutledge  v.  Low,  L.B.  8  H.L.  100. 

(6)  See  as  to  thb  case  Alison's  Life  and 
Writings,  1,  887. 
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1888.  There  is  also  a  report  published  by  the 
Glatgow  Committee  of  Trade  Delegate!.  The 
ease  was  tried  before  the  Lord  Jnstiee  Clerk 
(The  Bt.  Honble.  David  Bojle)  Lords  Mae- 
keniie,  Moncrieff,  and  Cockbam,  and  a  jury. 
The  prisoners  were  charged  on  criminal  letters 
-with  illegal  oonspiraoj  of  workmen  forcibly  and 
illegally  to  keep  up  wages  by  means  of  threats 
and  acts  of  violence,  and  also  with  the  mnrder 
of  a  f  eUow  workman.  The  head  note  in  Swinton, 
Justiciary  Cases,  2,  1,  contains  the  following 
passage:— 

"1.  (1)  An  objection  to  an  indictment  oon- 
taining  scTeral  nugor  propositions,  that  each 
minor  could  not  be  specially  referred  to  one  of 
the  majors  which  at  once  reached  and  covered 
it,  repelled.  (2)  A  conviction  of  a  substantive 
oiime,  such  as  murder  or  fire-raising,  is  incom- 
petent under  a  charge  of  conspiracy,  of  which 
an  act  of  that  nature  is  stated  to  have  been  one 
of  the  means.  (8)  An  act  of  murder  having 
been  charged  cumulatively,  as  committed  by 
one  of  five  pannels  under  the  instigation  and 
direction  of  the  rest,  as  also  by  the  whole  five 
directly,— the  first  statement  held  to  be  a  relevant 
charge  of  murder  against  all  the  pannels  and 
the  second  departed  ft'om  as  inconsistent  with  it. 

8.  It  is  no  objection  to  the  admissibility  of  a 
witness  for  the  prosecution  that  arewanl  bas 
been  offered  by  a  rojral  proclamation  to  any 
person  who  should  give  "  such  information  and 
evidence  as  would  lead  to  the  discovery  and 
conviction  **  of  the  guilty  party.  (See  Swinton's 
Special  Report,  p.  64.) 

5.  In  a  case  of  conspiracy,  a  letter  evidently 
relating  to  the  business  of  the  conspiracy,  ad- 
dressed to  one  of  the  pannels,  and  found  in  his 
house  three  or  four  days  after  his  apprehension, 
although  there  is  not  sufficient  proof  that  it  was 
written  by  a  co-conspirator,  is  an  admissible 
article  of  evidence. (a) 

**  I  consider  it' quite  sufficient  to  render  the  let- 
ter admissible  as  evidence  that  it  was  addressed 
to  Hacket  and  found  in  his  house,  and  that  it 
is  reasonable  to  suppose  it  was  there  before  he 
was  apprehended.  The  existence  of  a  letter  so 
addressed  and  so  found  seems  to  me  a  very 
important  article  of  circumstantial  evidence 
connected  with  the  conspiracy  ."—Lord  Macken- 
zie, Swinton's  Special  Report,  p.  181. 

**  It  is  a  Tetter  purporting  to  be  written  by  a 
person  employed  at  the  time  in  the  business  of 
tho  association,  and  in  regard  to  matters  then 
in  dependence.  I  hold  that  we  are  bound  to 
look  into  the  contents  of  the  letter,  and  when 
we  do  so  it  raises  a  difference  between  it  and 
the  document  rejected  in  the  case  of  Hardy(6) 
(though  even  that  decision  may  be  considered 
doubtful,  since  so  eminent  a  criminal  lawyer  as 
Mr.  Justice  Buller  was  in  the  minority),  and 
brings  it  within  the  other  cases.'* — Lord  Mon- 
crieff,  ibid.,  p.  182. 

"  Reading  it  (the  letter),  as  the  Court  are  en- 
titled and  bound  to  do,  we  find  that  it  is  a  paper 


(a)  See  2  Starkie  on  Evidence,  pp.  284,  285  ; 
9  Hume,  396 ;  Burnett's  Criminal  Law,  486 ; 
B,  V.  Har^y  24  St  Tr.  854,  518  ;  R.  v.  WeUson, 
$2  St.  Tr.  360. 

(6)  24  St.  Tr.  19. 


regarding  this  association  and  traced  into  the  pos- 
session of  the  individual  to  whom  it  was  addressed, 
one  of  the  office  bearers  of  the  association.  I  read 
it  as  I  would  read  any  anonymous  letter,  or  any 
paper  or  placard,  or  as  I  would  look  at  a  plan 
or  at  one  of  those  packets  of  combustibles  pro- 
duced in  evidence  yesterday.  I  view  it  not  as  a 
letter,  but  simply  as  an  article  touching  the 
common  cause  and  traced  into  the  hands  of  a 
prisoner.  The  only  English  case  of  all  those 
referred  to  in  which  a  paper  was  produced  not 
as  the  declaration  of  a  particular  individual  was 
the  trial  of  Watson  for  high  treason,  in  which  a 
paper  bearing  no  signature  was  proposed  to  be 
read.  The  objection  by  Sir  Charles  Wetherell 
was  that  there  was  no  evidence  about  it.  But  the 
Court  entertained  a  doubt  in  regard  to  its  pro- 
duction on  a  difl^erent  ground,  which  was  this, 
that  on  reading  the  paper  they  were  not  satisfied 
that  it  was  ever  intended  it  should  be  used  in  the 
common  cause." (a) — Lord  Cockburn,  p.  188. 

7.  Ilie  obtaining  a  certain  certificate  having 
been  founded  on  as  a  ground  of  suspicion 
against  one  pannel,  and  the  fact  of  living 
granted  it  against  four  others,  the  statement 
made  by  the  party  on  applying  for  such  certifi- 
cate, held  a  part  of  the  res  gesta,  and  allowed 
to  be  proved  in  exculpation.  (2) 

8.  A  number  of  witnesses  to  a  defence  of  cUibi, 
who,  shortly  after  the  commission  of  the  crime, 
had  signed  in  presence  of  one  another  a  joint 
certificate,  and  at  the  same  time  conversed  to- 
gether in  regard  to  the  times,  places,  and  cir- 
cumstances to  which  the  defence  referred, 
allowed  to  be  examined  cum  notd,  principally 
on  the  ground  that  there  was  not  sufficient  proof 
of  agency  to  connect  the  pannel  with  the  pro- 
curing the  certificate,  but  a  unanimous  opinion 
expressed  by  the  Court  that  if  the  act  of  one 
pannel  had  disqualified  the  witnesses  from  giring 
evidence  in  his  favour,  they  could  not  have  been 
received  in  favour  of  the  others.(c) 

The  jury  having  found  the  prisoners  guilty  of 
three  of  the  charges  as  libelled,  Lord  Mackenzie 
in  passing  sentence  said : 

<'  I  am  perfectly  aware  that  mere  combination 
for  the  purpose  of  raising  wages  is  not  pro- 
hibited by  the  law  of  Scotland.  It  was  once 
illegal,  but  the  combination  laws  were  repealed. 
1  was  one  of  the  persons  who  approved  of  that 
repeal.  Be  that  as  it  may — no  matter  wha 
approved  or  disapproved — they  were  repealed. 
But  the  conspiracy  in  which  the  prisoners 
joined  was  a  combination  not  merely  to  raise 
wages,  but  to  do  so  by  using  illegal  means.  It 
was  a  conspiracy  to  deprive  the  employers  and 
the  employed  of  their  undoubted  rights,  by 
force  and  violence,  to  rob  the  one  class  of  their 
right  to  employ  labourers  at  such  prices  as  the 
latter  were  willing  to  receive,  and  to  rob  the 
other  class  of  their  right  to  dispose  of  their 
labour  at  such  prices  as  might  be  agreeable  to 
themselves.  A  conspiracy  of  this  sort,  when 
widely  spread,  affecting  a  multitude  of  people, 
and  when  threats  and  violence  and  actual 
assaults  are  used  to  numbers,  and  n«>ed  in  re- 

(a)  82  St.  Tr.  854. 

(b)  Sainton,  Special  Report,  212. 

(c)  Swinton,  Special  Report,  227. 
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seated  instaiioes,  to  promote  its  pnzposes,  I 
maBt  oonsider  as  a  yery  serioiu  crime.  It  is  an 
offence  particularly  against  the  very  dara  to 
which  these  prisoners  themselyes  belong.  That 
class  are  dependent  for  the  sabsistenee  of  them- 
selves and  their  fiunilies  upon  their  labour.  If 
they  are  deprived  of  that,  they  are  redaeed  to 
misery ;  and  yet  here  is  a  power  formed  with 
the  intent  of  so  depriving  them  of  their  labonr— 
a  tyranny  by  which,  if  they  dare  to  exercise 
their  natural  rights,  the^  are  subjected  to 
lawless  yiolence.  The  guilt  of  the  conspiracy, 
proved  by  the  verdict  of  the  jury,  applies,  no 
doubt,  to  all  the  members  of  it — to  all  those 
who,  not  being  forced  into  it,  willingly  joined 
it;  but  it  applies  more  paiticolarly  to  tho 
pannels,  who  were  the  nUing  parties  in  the 
conspiracy — ^through  whose  agency  the  vast 
extent  of  mischief  which  resulted,  has  been 
principally  occasioned.  Under  these  circum- 
stances in  the  execution  of  my  duty  I  feel  it 
incumbent  upon  me  to  propose  a  punishment  of 
A  very  serious  nature.  When  I  look  at  the 
appearance  of  those  persons,  when  I  consider 
their  characters,  respectable  except  in  reference 
to  this  crime,  it  is  most  painful  to  me  to  propose 
^  ^uch  a  sentence.  I  am,  however,  afraid,  that 
though  not  otherwise  disreputable  persons, 
their  characters  have  been  in  one  respect  deeply 
deteriorated.  By  long  connexion  with  tiiis 
association  it  is  plain  that,  to  a  certain  extent,  their 
sense  of  religion  and  morality  was  extinguished, 
and  that  they  came  to  regard  their  own  in- 
terests, and  Uie  interests  of  the  conspiracy  to 
which  they  belonged,  as  paramount  to  all  other 
considerations— tluit  they  came  to  reckon  the 
rights  of  other  men  as  comparatively  nothing. 
It  seems  as  if  their  minds  had  undergone  a  sjpecies 
of  delusion  in  this  respect.  But  these  considera- 
tions cannot  exempt  us  from  awarding  such  a 
punislunent,  as  may  be  adequate  to  their  iruilt, 
and  sufficient  to  deter  others  from  imitating  it, 
and,  therefore,  I  feel  myself  under  the  necessity 
of  proposing  that  the  prisoners  be  transported 
for  the  period  of  seven  years." 

Lord  MoNGRiBFF  added :  "  The  prisoners  are 

5 roved  to  have  been  engaged  in  a  conspiracy, 
t  was  a  most  dangerous  conspiraoy — an  iUegal 
.conspiracy— originating  in  an  association  which 
had  existed  for  many  years,  as  the  minor  propo- 
-sition  of  the  indictment  in  its  commencement 
narrates:  it  was  a  conspiracy  for  the  deliberate 
purpose,  not  of  raising  the  rate  of  wages  by 
^4rithholding  the  labour  of  its  own  members,  but 
of  withdrawing  or  excluding  from  employment 
by  force  and  violence,  by  threats  and  mtimida- 
tion  other  persons  who  had  as  good  a  right  to 
dispose  freely  of  their  labour  as  the  members 
of  this  association  had  to  use  theirs.  And  the 
indictment  further  sets  forth,  under  the  first 
charge,  that  the  association  having  been  formed, 
and  being  of  the  description  which  has  been 
stated  (I  do  not  allude  to  any  part  of  the  indict- 
ment Uiat  is  inconsistent  wi&  the  finding  of  the 
jury),  teok  certain  steps  for  the  promotion  of 
their  object — among  others,  that  they  appointed 
a  guard  committee  to  deter,  by  molestation  and 
threats,  the  workmen  from  attending  the  mills. 
The  jury  have  found  it  proved  that  this  guard 
committee  was  appointed  for  the  purpose  of 


impeding  and  besetting  the  mills— endeavoiiring 
to  deter  the  operatives  from  proeeedmg  to 
labour — and  not  only  to  deter  those  actaally 
employed  from  working,  but  also  to  prevent  or 
deter  all  others  from  aooeptin|^  employment, 
under  the  rate  of  wages  at  which  they  them- 
fdves  were  willing  to  work.  Hus  is  found 
proved  as  a  general  point  in  this  indictment, 
without  any  reference  to  special  acts  of  violence. 
The  conspiracy  which  was  so  formed,  and 
which  was  engaged  in  thoee  proceedings, 
appears  to  have  widely  spread,  as  aU  the 
evidence  shows.  The  indictment  further  states 
two  special  instances,  in  which  the  miUs  were 
in  fact  so  beset  by  persons,  procured  and  hired 
by  die  guard  committee  for  the  purpose  of 
molesting  and  intimidating  the  working  opera^ 
tives.  The  first  was  at  Oakbank,  the  character 
of  which  we  know  from  the  evidence ;  and  the 
extent  to  which  it  went,  and  the  alarming 
character  it  assumed,  are  particularly  made 
known  to  us  by  the  testimony  of  the  Sheriff. 
We  see  that  the  conspiracy  was  of  a  most 
formidable  character — such  as  could  not  bo 
tolerated  in  any  civilised  land — and  that  a 
system  was  carried  on,  which  was  calculated  to 
destroy  the  whole  trade  and  manufactures  of 
this  kmgdom.  Then  the  third  charge,  which 
has  been  found  proven,  relates  to  the  molesta- 
tion at  Mile  End  factory.  That  charge  contains 
a  statement  with  regard  to  certain  persons  who 
were  convicted  for  acts  of  assault  and  violence, 
before  the  Sheriff,  who,  however,  dispensed  with 
pronouncing  sentence,  on  an  undertaking  by  the 
agent  for  toose  persons,  and  who  was  also  the 
known  agent  of  the  association,  that  the  guards 
should  be  withdrawn ;  and  then  a  meeting  of 
the  association  was  held,  when  it  was  resolved 
that  the  guards  should  be  withdrawn  accord- 
ingly. When  we  look  at  the  first  charge  which 
is  found  proven,  in  reference  to  the  nature  of 
this  ffuard  committee,  and  to  the  third  charge, 
which  states  the  manner  in  which  this  transac- 
tion took  place,  can  we  fail  to  see  that  the 
same  system  was  still  carried  on  to  which 
the  first  charge  unquestionably  applies — and 
that  they  did  not  carry  into  effect  the  re* 
solution  held  out,  of  permanently  withdraw- 
ing the  guards  ?  Can  we  overlook  the  fact 
that  after  that  arrangement  or  minute  of 
the  15th  of  June,  those  persons  to  whom  the 
term  of  reproach,  no6,  was  applied  were  still 
molested  ?  The  jury  have  found  the  charge  as 
to  the  appointment  of  a  secret  Relect  committee 
not  proven,  and  we  must  lay  that  aside  ;  but  it 
appears  that  the  guard  committee,  though 
ostensibly  withdrawn,  in  point  of  fact  was  not 
withdrawn.  Looking  at  the  whole  transaction 
—and  not  straining  anything— we  cannot 
exclude  from  our  consideration,  either  that 
minute,  or  the  circumstances  which  occurred 
after  it  was  made,  but  must  see  from  the 
whole  that  the  arrangement  was  not  carried  into 
effect.  We  must  look  to  the  whole  circum- 
stances, so  far  as  they  bear  on  the  charges 
f oimd  proven  by  the  verdict  of  the  jury.  I  con- 
cur in  the  sentence  which  has  been  prc^iosed ; 
and  I  consider  this  association  as  one  of  the 
most  dangerous  conspiracies  that  has  been 
seen  in  this  country  for  a  long  period.    It  is  to 
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me  matter  of  great  aatonishment,  bow  it  should 
be  possible,  for  men  possessed  of  the  nnder- 
standing,  which  it  appears  that  all  or  most  of 
the  prisoners  possess/  so  to  pervert  their 
minds  and  moral  principles  as  to  believe  at  the 
very  time  when  they  are  assertin/[[  their  own 
liberty  to  work  or  not,  that  they  are  entitled  to 
force  their  brethren  to  cease  from  working 
whether  Uiey  will  or  not  ?  It  is  of  vast  impor- 
tance to  the  subjects  of  this  coantry,  that  every 
man  should  be  enabled  to  bring  his  labour  freely 
to  the  best  market  within  his  reach ;  and  surely 
that  must  imply  that  the  liberty  to  labour  or 
not  to  labour  should  not  be  at  the  mercy  of  any 
domineering  power.  One  man  is  as  free  as 
another  to  bring  his  laboar  to  market.  It  is 
impossible  to  say  what  would  be  the  result  if 
such  a  system  of  restricting  labour  as  that  con- 
templated by  the  association  could  be  tolerated. 
It  seems  to  proceed  from  some  unaccountable 
delusion  leading  to  the  most  deplorable  con- 
sequences— ^that  men  should  think  that  they  can 
raise  and  keep  up  the  rate  of  wages  by  destroy- 
ing the  capital  by  which  alone  the  trade  of 
the  manufacturers  is  sustained.  If  the  con- 
spirators could  have  succeeded  in  their  plans, 
and  prevented  everybody  but  themselves  from 
disposing  of  their  labour  as  they  pleased  these 
manufacturers  would  have  speedily  come  to 
utter  loss  and  ruin,  and  the  whole  trade  would 
have  received  a  shock  from  which  it  might 
never  have  recovered." 

The  LoKD  Justice  Clebk  : "  The  verdict  of  the 
jury  has  stamped  this  association  of  cotton-spin- 
ners in  Glasgow  as  an  unlawful  association ;  and 
no  man  that  heard  the  evidence  with  regard  to  its 
nature,  its  character,  and  its  proceedings,  even  for 
a  considerable  period  of  time  previous  to  the  com- 
mission of  those  acts  of  conspiracy,  can  enter- 
tain the  slightest  doubt  that  it  was  unlawful  in 
its  structure,  utterly  unlawful  in  its  objects, 
utterly  unlawful  in  the  means  which  it  resorted 
to  for  the  purpose  of  effecting  those  objects.  I 
save  no  such  opinion  when  I  was  addressing  the 
jury ;  but  I  state  now  the  impression  produced 
on  my  mind  by  the  evidence  disclosed,  which 
was  of  a  most  extraordinary  nature,  and  which 
showed  that  this  was  an  association  of  a  most 
illegal  and  dangeroas  description — illegal  in  its 
nature,  most  injurious  and  dangerous  in  its 
consequences,  not  only  to  the  public,  but  to  the 
members  of  the  association  themselves,  to  pro- 
mote whose  interests  it  professed  to  be  at  first 
established.  When  I  recollect  the  nature  of  the 
general  evidence  laid  before  the  jury,  and  form- 
ing the  foundation  of  that  part  of  the  verdict 
to  which  no  objection  has  been  made — when  I 
recollect  that  that  evidence  is  sufficient  to  appal 
the  stoutest  heart— when  I  think  that  in  the 
heart  of  this  country  an  institution  should  be 
established  for  carrying  into  effect  designs  so 
dangerous,  so  disgraceful  in  their  nature,  I  must 
■ay  that  a  more  fearful  state  of  bondage  never 
was  exhibited  on  the  face  of  this  earth  than  that 
in  which  those  members  were  held,  who  pre- 
sumed for  one  moment  to  exercise  their  legal 
riehts,  and  do  what  they  thought  proper  in  the 
disposal  of  their  laboar.  They  were  under  a 
species  of  slavery  which  was  worse  than  the 
worst  which  has  been  proved  to  exist  in  civilised 


society;  placing  them  in  a  condition  of  sub- 
serviency, ready  to  perpetrate  the  worst  crimes 
at  the  bidding  of  their  ringleaders,  hardened  in 
their  hearts,  and  set  asainst  all  orders  of  the 
community,  and  under  the  pretext  of  promoting 
the  interests  of  the  operative  ootton-spinners, 
bringing  destruction  on  that  manufacture  in 
which  they  were  particularly  engaged.  It  is  the 
bounden  duty  of  this  Court,  to  convince  the 
people  of  this  country,  that  the  practice  of  this 
most  dangerous  system  will  no  longer  be  per- 
mitted to  exist  wiUiin  the  bounds  of  this  king- 
dom. For  the  purpose  of  deterring  others  from 
persisting  in  these  evil  courses,  and  of  bringing 
a  part  of  the  community  back  into  a  state  of 
order — in  order  to  show  the  danger  in  which 
they  aro  involved,  and  to  protect  the  real 
interests  of  the  operative  classes  of  the  com- 
munity, and  particularly  that  class  to  which  you 
belong,  it  is  indispensably  necessary  that  yon 
should  be  visited  with  the  punishment  which, 
under  all  the  circumstances  of  this  case,  not- 
withstanding that  the  other  charges  have  been 
found  not  proven  upon  grounds  which  must  be 
perfectly  obvious  to  yourselves,  we  must  pro- 
nounce. Prepare  yourselves,  therefore,  for 
removal  to  another  country  where  you  will  not 
be  permitted  form  such  unlawful  associations — 
where  no  conspiracy  will  be  permitted  to  exist. 
You  can  only  prosper  there  by  conducting  your- 
selves in  a  legal  and  orderly  and  honest  manner, 
by  not  encroaching  on  the  rights  of  others  in 
any  way  whatsoever,  but  by  submitting  your- 
selves to  that  labour  which  is  necessary,  and. 
which  frill  most  undoubtedly  be  exacted  from, 
you,  and  by  following  a  course  of  uniform  recti- 
tude. At  this  late  hour,  after  such  a  lengthened 
trial,  I  shall  say  no  more  than  that,  while  we 
find  it  our  bounden  duty  to  award  this  punish- 
ment, we  certainly  lay  out  of  consideration, 
entirely,  not  only  the  tenth  charge,  but  also  all 
ihe  o&er  charges  which  the  jury  have  found 
not  proven." 

The  Camoys  Peerage,  1838,  March  27,  to 
1889,  August  27.  This  was  a  claim  to  an 
ancient  barony  referred  to  the  Committee  of 
Privileges.  The  case  is  reported  in  6  CI-  &  F. 
789.  The  head  note  is  as  follows  : — **  One  of 
several  coheirs  to  a  barony  in  abeyance,  which 
had  been  created  by  writ  of  summons  and  sitting 
in  Parliament,  was  attainted  of  high  treason. 
His  son  and  heir  was  restored  in  blood  only, 
by  Act  of  Par]iament,(a)  expressly  excepting- 
honours  and  hereditaments.  Held,  that  it  is 
competent  to  the  Crown  to  terminate  the  abey- 
ance of  the  barony  in  &vonr  of  the  heir  of  the 
attainted  coheir,  or  of  the  heir  of  any  of  the 
other  coheirs,  and  that  the  right  to  terminate 
the  abeyance  in  favour  of  any  of  the  other  co- 
heirs was  not  at  all  affected  by  the  attainder. 
A  claimant  to  a  peerage  in  abeyance  is  bound 
to  give  notice  to  all  the  coheirs  known  to  him  to 
be  existing(6) ;  and  notice  by  letter  through  the 
post  office  is  not  sufficient.    Coheirs  to  a  peerage 


(a)  1  Elix.  Ko.  sa,  intituled  <«  An  Act  to 
restore  in  blood  the  sons  and  daughters  of 
Edward  Lewknor,  Esquire." 

(6)  See  The  Vaux  Peerage  case,  5  CI.  &  F. 
526,  and  above,  p.  1288. 
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in  abeyance  will  be  allowed,  on  petition  to  the 
House,  to  appear  by  eounael  before  the  Lords' 
Committee  for  Pririlegee,  to  watch  the  evidence 
on  behalf  of  a  claimant  whose  petition  to  the 
Crown  is  referred  to  them ;  but  if  he  claims  the 
dignity  he  must  petition  the  Crown.  Old  pedi- 
grees produced  from  the  custody  of  a  person 
whose  ancestor  was  connected  b^  marriage  with 
the  family  described  in  the  pedigree  are  admis- 
sible as  evidence  to  show  the  state  of  that 
family ;  and  an  inscription  on  an  old  portrait  of 
one  of  that  family,  produced  from  the  same 
custody,  is  admissible  for  the  same  purpose/' 

The  opinion  of  the  judges  having  been  de- 
sired as  to  the  power  of  the  Crown  to  determine 
an  abeyance  in  favour  of  a  claimant  through  a 
coheir  who  was  attainted  as  above  stated,  Tindal, 
C.J.,  Vaughan,  Bosanquet,  Fatteson,  Williams, 
Coleridge,  and  Erskine,  J  J.,  and  Parke,  Gumi^, 
and  Maule,  BB.,  attended.  Tindal,  C.J.,  m 
delivering  the  opinion  of  the  judges  (July  15, 
18S9)  said  (6  CI.  &  F.  847) :  "  The  general 
rule  by  which  the  abeyance  of  a  dignity  or  title 
of  honour  is  governed  was  not  disputed  at  your 
Lordships'  bar ;  it  has  indeed  been  the  established 
and  undoubted  law  upon  this  subject  from  a  very 
early  period  of  our  history,  that  in  a  case  off  a 
barony  descendible  either  to  the  heirs  general 
or  to  the  heirs  of  the  body,  if  the  baron  die 
leaving  only  daughters  or  sisters,  or  other  co- 
heirs, the  dignity  is  in  abeyance  so  long  as  more 
than  one  of  such  coheirs  is  in  existence  ;  but  so 
nevertheless  that  the  Crown,  the  sovereign  of 
honour  and  dignity,  may  at  any  time  during 
such  abeyance  determine  it  by  oonferring  the 
dignity  on  whichever  of  the  coheirs  it  pleases  ; 
but  if  the  Crown  do  not  exercise  such  preroga- 
tive, and  the  lines  of  all  the  coheirs  but  one 
become  extinct,  then  the  abeyance  is  at  an  end ; 
and  such  only  surviving  coheir  is  entitled  as  a 
matter  of  right  to  the  enjoyment  of  the  dignity. 
Lord  Coke,  indeed,  in  his  1  Inst,(a)  seems  to 
thmk  that  such  has  been  the  law  from  the  time 
of  the  Conquest,  but  it  has  at  all  events  been 
acted  upon,  at  the  least  as  early  as  the  reign  of 
Henry  6. ;  who,  in  the  case  of  the  Lord  (St>m- 
well  dying  without  issue  male,  and  leaving 
several  daughters,  preferred  the  youngest  (6)  ; 
and  in  more  modem  times  this  exercise  of  the 
royal  prerogative  has  been  repeatedly  put  in 
force ;  as,  amongst  many  others,  in  the  case  of 
the  earldom  of  Oxford,  in  1625,  and  in  that  of 
the  barony  of  Grey  de  Buthin.(6)  But  the 
great  contention  at  your  Lordships'  bar  has 
turned  not  upon  the  fact,  but  upon  the  nature 
and  qualities  of  Uiis  abeyancy,  and  upon  the 
legal  consequences  of  the  attainder  of  one  of  the 
coheirs  pending  such  abeyance ;    •    .    . 

'<  .  .  It  may  be  advisable  to  consider,  in 
the  first  place,  the  properties  of  the  abeyance  of 
a  dignity,  and  tiie  l^gal  consequences  which 
flow  from  such  abeyance;  and,  in  the  next 
place,  how  far  any  right  or  interest  which  can 
by  possibility  vest  in  the  coheir  pending  the 
abeyancy  is  capable  by  law  of  becoming  the 
subject  matter  of  forfeiture. 

'*  My  Lords,  all  the  instances  found  in    the 

(a)  Co.  Litt.  165. 

(6)  Collins,  248, 175,  and  195. 


books  of  the  inheritance  in  land  or  other  tene- 
ments, being  in  abeyance,  have  this  common 
property ;  thist  there  is  no  person  in  existenoe 
who  is  capable  of  taking,  (a)  .  .  And  it  is  an 
admitted  consequence  tlust  where  ^e  right  to 
the  fee  simple  is  in  such  abeyance,  by  poesibOity 
it  ma^  eveiy  hour  come  in  esse  ;  ami  there  tibie 
fee  ample  cannot  be  charged,  granted,  or  ftr- 
fetted  until  it  come  in  e«se.(o)    •    .    • 

"  Further,  the  peculiar  nature  of  the  inheiitance 
in  a  dignity  or  title  of  honour  has  an  importsnt 
bearing  on  the  question  whether  it  is  capable  cf 
vesting  in  coheirs.  That  lands  and  tenements 
of  inheritanoe  vest  in  coheirs  is  undeniable ;  the 
law  of  parcenary  is  too  well  known  to  make  it 
necessary  to  advert  to  it,  but  in  all  the  instances 
in  which  inheritances  are  stated  in  our  books  to 
vest  in  coheirs,  that  is,  in  several  persons 
making  together  one  heir,  it  will  be  fbund  the 
hereditament  is  always  capable  of  being  actually 
enjoyed  by  the  coheirs.  lE.g^  in  the  cases  it 
lands,  advowsons,  villeins,  common  without 
number,  piscary,  estovers,  mills,  and  tolls.]  Bat 
in  all  these  cases  the  subject  matter  is  capable 
of  actual  pernancy  and  eqjoyment,  and  it  a 
absolutely  necessaiy  for  the  purpose  of  having 
such  enjoyment  that  it  should  descend  to  and 
vest  in  the  coheirs ;  the  inheritance,  therefore, 
descends  upon  them,  and  they  settle  and 
arrange  the  mode  of  enjoyment  amongst  them 
selves.  But  far  different  is  the  case  of  a 
dignity ;  it  is  an  inheritance  which  is  peculiarly 
sui  generis  g  it  is  not  only  in  its  nature  impar- 
tible amongst  the  coheirs,  but  in  its  undivided 
state  utterly  incapable  of  being  enjoyed  by  any 
one  coheir.  They  cannot  idl  take  tne  barony ; 
no  one  can  take  it  by  law  in  preference  to 
another,  nor  is  there  any  mode  by  mutual 
arrangement,  concession,  or  otherwise  by  which 
all  can  enable  any  individual  coheir  to  wear  the 
dignity.  The  reason,  therefore,  fails  for  holding 
that  Uiey  take  the  inheritance  of  the  barony, 
when  they  cannot  take  it  for  any  available  pur- 
pose. And  this  consideration  at  the  same  time 
fortifies  and  confirms  the  doctrine  of  abeyance, 
as  nnderstood  in  ancient  times,  which  places  the 
inheritance  anywhere  rather  than  in  the  coheirs. 
And  this  mode  of  reasoning  agrees  with  the  law 
as  laid  down  by  Lord  Coke(c)  .  .  .  ;  and 
again  with  that  of  Whitelocke(</)     .     . 

"  Looking,  therefore,  at  the  peculiar  descrip- 
tion and  properties  of  a  dignity  or  name  of 
nobility,  there  appears  nothing  in  the  nature  of 
the  inheritance  or  in  reason  that  should  d  priori 
cause  it  to  descend  to  and  vest  in  coheirs  who 
are  altogether  incapable  of  taking  in  the  only 
way  in  which  the  subject  matter  can  be  enjoyed, 
that  is,  bv  wearing  the  dignity;  and,  on  the 
contrary,  it  would  seem  much  more  suitable  to 
its  nature,  and  more  consonant  to  reason,  that 
when  it  has  arrived,  in  the  stream  of  descoit,  at 
a  point  beyond  which  it  can  no  longer  proceed 
in  its  regular  course,  when  it  is  confessedly  by 
all  in  a  state  of  abeyance,  that  it  should  revert 


(a)  Co.  Litt.  842  b  ;  Litt  sect  647. 
lb)  Co.  Litt.  843 ;  Termes  de  U  Ley,  tit 
Abeyance. 

(c)  Co.  Litt.  165. 

(<0  Whitelocke  on  the  King's  Writ 
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to  and,  so  loDg  as  such  abeyance  continues, 
remain  in  the  Crown,  that  fountain  of  honour 
firom  which  it  originally  proceeded. 

"  But  there  is  authority  on  this  subject  entitled 
to  the  greatest  weight  {the  case  of  the  claims  of 
the  Lord  Willoughbj  d'Eresby  and  the  Earl  of 
Oxford  to  the  office  of  Lord  Chamberl»n,  and 
the  baronies  of  Bolbeck,  Sandford,  and  Badles- 
mere(a)].  As  to  the  objection  that  there  must 
of  necessity  be  an  actual  descent  and  Testing  in 
the  coheirs,  for  on  no  other  supposition  could 
the  only  sorviying  coheir  claim  a  writ  of  sum- 
mons as  a  matter  of  right,  the  answer  may  well 
be,  that  when  the  number  is  reduced  to  one  the 
only  reason  and  cause  of  any  suspension  or 
abejrance  is  at  an  end,  and  that  the  reason 
ceasing  the  consequence  also  ceases,  and  the 
whole  entire  and  impartible  dignity  may  then  be 
well  supposed  to  fall  upon  the  complete  heir, 
as  in  the  usual  course  of  descent. 

"  Now  if  it  be  the  law  that  the  barony  does 
not  descend  to  the  coheirs,  aod  vest  in  each,  in 
separate  parts  and  shares,  there  is  at  once  an 
answer  to  the  question  whether  whilst  the  dignity 
is  still  in  abeyance  the  attainder  of  one  of  the 
coheirs  shall  operate  as  forfeiture  or  extinguish- 
ment of  such  dignity ;  for  upon  that  supposition 
there  was  nothing  in  the  person  attainted  which 
could  become  the  subject  of  forfeiture;  the 
whole  had  reverted  to  the  Crown  for  the  pre- 
serration  of  the  title  until  the  coheirs  were 
reduced  to  one,  or  until  the  Crown  had  in  the 
meantime  declared  a  preference,  priuatio  pra* 
supponit  habitum ;  and  on  the  supposition  above 
made,  the  party  who  was  attainted  bad  nothing 
in  dignity  to  forfeit. 

[Conceding  for  the  sake  of  argument  that 
pending  the  abeyance  the  inheritance  in  the 
dignity  descended  to  the  several  coheirs,  on  the 
analogy  of  forfeiture  of  land  for  treason  or 
felony,  only  the  share  of  the  attainted  coheir 
would  be  forfeited,  unless  from  the  impartible 
nature  of  the  dignity  the  operation  of  the  for- 
feiture were  enlarged,  which  would  punish  the 
innocent  coheirs  for  the  crime  of  the  guilty.] 

'*  But  I  forbear  to  pursue  the  consideration  of 
these  additional  ar^ments,  because,  as  it  appears 
to  me,  the  very  pnnciple  now  under  discussion, 
vis.,  tiiat  the  attainder  of  one  of  the  coheirs 
shall  not  operate  as  a  bar  to  one  oUuminff  through 
another  of  the  coheirs  to  the  dignity,  nas  been 
virtually  adopted  and  acted  upon  by  your  Lord- 
ships' House  in  several  cases."(&) 

7%e  Queen  again$t  Cardinal  and  others.  1839, 
November  28,  to  1839,  April  8.  Trial  on  a  charge 
of  treason  of  Joseph  Narcisse  Cardinal  and  others, 
before  a  court.martial,  under  a  proclamation  of 
Sir  John  Colbome,  proclaiming  martial  law,  dated 
November  4,  1838>  and  ordinances  dated  No- 
vember 8, 1838.  There  is  a  report  of  the  pro- 
ceedings in  two  volumes,  entitled  **  Report  of  the 
State  Trials  before  a  General  Conrt-Martial  held 


(a)  Collins,  175,  180.  194  ;  W.  Jones,  96 ; 
LOTds'  Jonm.  April  5,  1626. 

(If)  Case  of  the  Powys  barony,  Collins,  897 ; 
S.C.  Cruise,  206 ;  cit.  6  CI.  &  F.  831.  Case 
of  the  Beaumont  barony.  Cruise,  214 ;  S.C.  cit. 
6  CI.  &  F.  833. 


at  Montreal  in  1838-9.  Exhibiting  a  complete 
History  of  the  late  Bebellion  in  Lower  Ca- 
nada^Ca)  (Montreal,  1889.).  When  called  upon 
to  plead  Cardinal  and  others  nuide  certain  written 
objections  (1, 20 ;  1,  76;  1, 139)  to  the  jurisdiction 
of  the  tribunal,  insisting  "  that  in  their  case  the 
ordinary  laws  of  the  province  cannot  be  repealed,  - 
nor  the  ordinary  tribunal  superseded ;  insisting 
also  that  the  Legislature  under  which  the  autho- 
rity of  the  present  Court  is  constituted  has  been 
expressly  restrained  by  the  Act  of  the  Imperial 
Parliament  of  the  1st  Victoria,  c.  9,  from  de- 
parting in  any  way  fh)m  the  practice  of  ad- 
ministering the  criminal  law  of  England  as 
introduced  into  this  province  by  the  Act  of  the 
Lnperial  Parliament  of  the  14th  Geo.  3.  c.  83, 
or  abrogating  the  Statute  of  Treasons  of  the 
25th  Edward  8,  or  any  of  the  various  legislative 
expositions  of  that  statute  by  different  utws  en- 
acted since  that  periodQ6)  ;  and  contending  that 
the  offence  or  offences  with  which  they  stand 
charged  are  cognizable  only  by  a  jury  of  the 
country,  and  tbat  by  the  mode  of  trial  and  the 
means  resorted  to  upon  the  present  occasion, 
they  are  deprived  of  all  constitutional  means  of 
defence,"  &c.  In  the  case  of  Decoigne  and 
others  the  prisoners  applied  to  the  Court 
(1,  204)  that  those  of  them  against  whom  the 
evidence  was  wholly  insufficiently  in  law,  and 
who  were  material  witnesses,  might  be  allowed 
to  give  evidence,  referring  to  Stratford's  case, 
1  East,  313,  mentioned  in  Petersdoff's  Abridg- 
ment, Martial  Law  and  Courts  Martial  (edn. 
1829),  12,  589.  The  application  was  rejected 
(1, 170.)  Of  the  prisoners  found  guilty  some 
were  sentenced  to  death  and  others  to  be  trans- 
ported (1,  73).  Sir  John  Colbome  (Dec.  14, 
1838,  1,  111)  writes:  <* It  appears  tbat  the 
sentence  of  transportation  passed  on  several  of 
the  prisoners  cannot  legally  be  confirmed.  I 
am,  therefore,  compelled  to  desire  tbat  the  Court 
may  be  reassembled  for  a  purpose  of  revising 
the  sentence  of  transportation  passed  on  six  of 
the  prisoners."  The  court  accordingly  re-as- 
sembled and  passed  sentence  of  deatii  with  a 
recommendation  to  mercy  in  each  case  in  which 
the  previous  sentence  was  one  of  transporta- 
tion (1,  76).(c) 

In  the  Matter  of  the  Serjeants^ai'Law) 
1834,  April  25.  1889,  January  10.  Awarrant((f. 
under  the  sign  manual  of  King  William  4,  was 
transmitted  to  the  Lord  Chancellor  (Lord 
Brougham)  and  by  him  communicated  to  the 
Lord  Chief  Justice  (Sir  N.  C.  Tindal)  and  the 
other  justices  (Sir  J.  A.  Parke,  Sir  S.  Gaselee, 
Sir  J.  B.  Bosanquet,  and  Sir  J.  Vaughan)  of 


(a)  Trials  by  Court  Martial  for  treason  and 
other  offences  took  place  also  at  Toronto  on 
March  18,  1838,  and  subsequent  days.  Upper 
Canada,  404,  and  Appendix  I. 

(6)  See  Appendix  I. 

(c)  See  as  to  the  manner  in  which  the 
prisoners  were  disposed  of.  Ann.  Beg.  1838, 
p.  333. 

(d)  The  warrant  was  read  in  Court  (April 
25, 1834)  and  entered  of  record.  It  is  set  out 
in  10  Bing.  571 ;  see  also  Manning's  Serviens  ad 
Legenif  2. 
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the   Court  of  Common   Pleas  containiiig  the 
following  paMages  : —  ; 

**  Whereas  it  hath  heen  repreaented  to  Us 
that  it  would  tend  to  the  general  despateh  of  the 
business  non  pending  in  Our  serenJ  courts  of 
Common  Ijaw  at  Westminster,  if  the  right  of  coun- 
sel to  practise,  plead,  and  be  heard,  extended 
equally  to  all  the  said  courts ;  but  such  object 
cannot  be  effected  so  long  as  the  Seijeants-at- 
law  have  the  ezclusiTO  privilege  of  practising, 
pleading,  and  audience  during  term-time(a)  in 
the  Court  of  Common  Pleas  at  Westminster. 
We  do,  therefbre,  hereby  order  and  direct  that 
the  right  of  practising,  pleading,  and  audience 
in  Our  Court  of  Common  Pleas,  during  term- 
time,  shall,  upon  and  from  the  first  day  of 
Trinity  Term  now  next  ensuing,  cease  to  be 
exercised  exclusively  by  the  Sei^eants-at-law, 
and  that  upon  and  from  that  day.  Our  counsel 
learned  in  the  law,  and  all  other  barristers-at- 
law,  shall  and  may,  according  to  their  respective 
rank  and  seniority,  have  and  exercise  equal  right 
and  privilege  of  practising,  pleading,  and  audience 
in  the  said  Court  of  Common  Pleas  at  Westmin- 
ster, with  the  Seijeants-at-law.  And  We  do 
hereby  will  and  require  you  to  signify  to  Sir 
Nicholas  Conyngham  Tindal,  Knight,  Our 
Chief  Justice,  and  his  Companions,  Justices 
of  Our  said  Court  of  Common  Pleas,  this  Our 
Royal  will  and  pleasure,  reauiring  them  to  make 
proper  Kules  and  Orders  of  the  said  Court,  and 
to  do  whatever  may  b$  necessary  to  carry  this 
Our  purpose  into  effect.'' 

A  petition(6)  to  Her  Majesty  was  presented 
by  the  Queen's  Serjeants— Taddy,  Wilde,(c) 
Spankie,  Atcherley,  and  Merewether, — ^in  June 
1837.  The  petition  represented  that  «the  said 
mandate  is  illegal,  inasmuch  as  it  purports  to 
alter  the  constitution  and  practice  of  one  of  the 
superior  courts  of  justice,  by  the  authority  of 
the  Crown  alone,"  and  that "  the  prescriptive  pri- 
vilege of  the  serjeants-at-law  cannot  be  abrogated 
by  any  authority  but  that  of  an  Act  of  Parlia- 
ment."(cO  The  petition  was  referred  to  the 
Judicial  Committee  of  the  Privy  Council ;  and 
the  question  of  the  legality  of  the  warrant  of 
April  24,  1834,  was  argued  before  the  Judicial 
Committee  (present.  Lord  Cottenham,L.C.,  Lord 
Wynford,  Lord  Brougham,  Lord  Denman,  C.  J., 
Lord  Lwgdale,  M.B.,  Sir  Lancelot  Shadwell, 
V.C.,  Sir  N.  C.  Tindal,  C J.,  Lord  Abinger,  C.B., 
Parke,  B.,  Vaughan,  Bosanquet,  and  Brskine, 
JJ.,  and  Dr.  Lushington,  Judge  of  the  High 
Court  of  Admiralty)  on  January  10  and  Feb- 
ruary 2,  1839,  b^  Sir  William  FoUett  and 
Austin  for  the  petitioners,  and  by  the  Attorney 
General(e)  and  the  Solicitor  General(/)  for  the 


(a)  See  Manning's  Servien  ad  Legem,  p.  2, 
note  (ci). 

(6)  The  petition  is  set  out  in  Manning's 
Servient  ad  Legem,  p.  1. 

(c)  Afterwards  Lord  Truro,  L.C. 

(<0  See  39  Geo.  3.  o.  113;  6  Geo.  4.  c.  95, 
and  Manning's  Serviens  ad  Legem,  pp.  24,  78, 
and  Appendix  No.  VI.,and  below  per  Tmdal,  C.  J. 

(6)  Sir  John  Campbell,  afterwards  Lord 
Campbell,  L.C. 

(/)  Sir  Robert  Monsey  Bolfe,  afterwards 
JjOTd  Cran  worth,  L.C. 


Crown.^  At  the  close  of  the  argument  the  eaaa 
was  ad^umed.  Subsequently  the  solicitors  for 
the  pe^tioners  were  informed  by  the  clerk  of  tiie 
Council  that  no  judgment  would  be  given  until 
further  notioe.(a)  The  proceedings  before  dia 
Judicial  Committee  are  reported  in  **  Ssnricas 
ad  Lepem :  A  report  of  proceedings  before  the 
Judicial  Committee  of  Uie  Privy  Council,''  by 
Manning,  Seijeant  (1840). 

November  2  and  25,  1889.— WUde,  Serjeant, 
applied  in  the  Court  of  (}oomon  Fleas  on 
behalf  of  the  Queen's  Seijeanta,  Taddy,  Span* 
kie,  Atcherley,  and  Merewether,  and  himselfr 
that  their  Lordships  should  call  on  seijeants, 
and  seijeanta  <mly,  to  plead  in  that  Court(6) 

January  20, 1840. — Newton,  on  behalf  of  those 
not  of  the  degree  of  the  coi^  opposed  this  afK 
plication.(c) 

January  21,  1840.~Tindal,  CJT^  having  re> 
ferred  to  the  warrant,  said(tf):  *'At  the  time 
when  this  warrant  from  his  Late  Majesty  wss 
openly  read  in  Court,  in  the  presence  of  all  the 
Serjeants,  if  any  one  of  our  learned  brethren  had 
expressed  a  doubt  as  to  its  validity  or  legality^ 
and  had  called  for  the  opinion  of  the  Ck>urt  upon 
that  point,  we  should  have  felt  it  our  duty  to 
have  paused  before  we  gave  effect  to  that  war- 
rant, and  should  have  given  our  delibeiate 
opinion  upon  the  objections  which  might  have 
been  ursed  in  argument  against  it.  But  no 
doubt  T^tever  was  then  suggested;  indeed, 
Uie  latser  number  of  the  Serjeants  accepted, 
under  the  warrant,  the  grace  and  &vour  of  the 
Crown  in  giving  them  permanent  rank,  with 
respect  to  anv  gentlemen  who  should  heseafter 
be  created  King's  counsel,(e)  and  those  of  our 
brethren  who  hiul  previously  obtained  permaneat 
rank  from  the  Crown,  and  who  arc  the  oaly 
parties  to  this  application,  allowed  the  matter 
at  that  time  to  pass  «h6  siUniio.  Under  these 
circtmistances  it  cannot  be  matter  of  surprise 
that  the  Court  did  not  of  its  own  authority 
interpose  any  objection  to  the  warrant;    the 


(a)  No  judgment  was  given.  The  Attomej 
General  in  the  course  of  the  argument  (Man- 
ning's Serviens  ad  Legem,  p.  119),  said,  "I  own 
that  I  feel  very  great  difficulty  in  saying  that 
this  warrant  is  binding,  and  can  be  supported. 
As  I  am  called  upon  to  give  my  opinion  to  your 
Lordships,  I  am  lK>und  to  state  fairly  the  opinicm 
to  which  I  have  come,  and  it  is  this:  that  this 
was  not  bindi^  upon  the  Court  of  Commoa 
Pleas,  that  the  Cnief  Justice  and  the  other  judges 
of  the  Ck>urt  were  not  at  all  bound  to  act  upon  iL 
I  have  considered  the  question  very  anxiously, 
and  I  own  that  I  do  not  find  any  principle^ 
authority,  or  precedent,  that  can  support  this 
warrant  as  an  obligatory  instrument"  See  also 
p.  155,  and  remarks  of  Wilde,  Serjeant,  6  Bing. 
N.C.  p.  190. 

(6)  6  Bing.  N.C.  187 ;  Manning,  Servient  ad 
Legem,  816,  827. 

(c)  6  Bii^.  N.C.  282 ;  Manning,  Servient  ad 
Legem,  828. 

Id)  6  Bing.  N.C.  236  ;  Manning,  Servient  ad 
Legem^  329. 

(s)  See  warrant  10  Bing.  N.C.  571. 
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more  especially  as  the  object  which  the  warrant 
had  in  liew — that  is,  the  opening  of  the  Court  of 
Common  Pleas— was  that  which  the  Common 
Law  Commissioners  had  by  their  report(a) 
preyioosly  recommended  to  be  adopted  for  the 
benefit  of  suitors ;  though  certainly  with  a  much 
closer  limit  as  to  extent  than  the  warrant  directs. 

*'  Still,  however,  notwithstanding  the  period  of 
acquiescence  under  the  operation  of  this  warrant 
has  been  considerable,  we  see  no  legal  ^und 
upon  which  those  who  joined  in  this  apphcation 
can  be  held  barred  of  their  right  to  call  for  the 
opinion  of  the  Court  upon  the  validity  of  the 
warrant ;  and  we  think  ourselves  bound  in  the 
execution  of  our  duty  of  administering  justice 
to  all,  not  only  to  the  suitors  of  the  Court,  but 
to  all  officers  and  members  of  the  Court,  to 
declare  our  judgment  upon  the  effect  and 
vaUdity  of  the  warrant  in  question,  when  called 
upon  so  to  do. 

**  Now,  we  think  that  the  question  before  us 
turns  upon  the  single  point,  whether  the  ser- 
jeants-at-law have,  by  the  constitution  of  the 
Court,  and  consequently  by  law,  held  and  en- 
joyed the  sole  and  exclusive  privilege,  by  virtue 
of  their  office  or  degree  of  serjeant,  of  practising, 
pleading,  and  audience  in  the  Court  of  Common 
Pleas ;  for  if  they  are  so  entitled  we  think  they 
cannot  be  deprived  of  it  by  a  warrant  from  the 
Crown  under  the  sign  manual,  nor,  indeed,  by 
any  power  short  of  an  act  of  the  whole  legis- 
lature. 

"  That  the  antiquity  of  the  state,  degree,  and 
office  of  a  serjeant-at-law  is  as  high,  at  the 
least,  as  the  existence  of  the  Court  itself  is 
evident  from  all  the  text  writers  and  records 
which  bear  upon  the  point.  The  seijeants 
are  mentioned  in  the  '  Mirror  of  Justice,'(6)  a 
book  of  great  authority,  and  of  the  earliest, 
though  uncertain,  date;  by  Bracton,;c)  who 
wrote  in  the  time  of  Henry  3. ;  and  in  records 
which  are  to  be  found  in  the  Tower,(^)  in  the 
time  of  Edward  1.  They  are  called  to  the 
state  and  degree  of  Serjeants  by  writ ;  which, 
of  itself,  is  a  strong  argument  of  the  antiquity 
of  their  office,  the  form(0  of  such  writ  being 
found  in  the  most  ancient  manuscript  registers, 
in  substance  the  same  with  the  writ  by  which 
they  are  called  to  that  degree  at  the  present 
day.  By  their  oath  of  office,(/)  which  has 
existed  from  the  earliest  time,  an  oath  by  which 
no  other  barrister  is  bound  to  give  attendance 
in  any  particular  court,  they  bind  themselves 


(a)  See  First  Report  of  the  Common  Law 
Commissioners,  1829,  p.  24  ;  Manning,  Servient 
ad  Legem,  p.  20 ;  Pulling,  Order  of  the  Coif,  270. 

(b)  C.  2.  s.  5.  See  Manning,  Serviens  ad 
Legem,  80,  181,  217. 

(c)  3726;  41 2a. 

(d)  See  address  of  Lord  Commissioner  White- 
locke  to  the  new  seijeants,  18  Nov.  1648; 
Whitelocke*s  Memorials,  p.  856  ;  Manning,  Ser- 
viens  ad  Legem,  214. 

(e)  The  terms  of  the  writ  are  given  in  Man- 
ning's Servient  ad  Legem,  p.  200,  and  Pulling's 
Order  of  the  Coif,  p.  81. 

(/)  Manning,  Servieua  ad  Legem,  191; 
FuIUng's  Order  of  the  Coif,  pp.  84,  229. 


'  to  ffive  due  attendance  for  the  service  of  the 
Kin^s  people  in  their  causes.'  As  early  as  any 
authentic  records  exist  the  Serjeants  are  to  be 
found  practising  in  the  Court  of  Common  Pleas  ; 
and  there  is  no  evidence  of  any  other  barrister 
being  allowed  to  practise  or  practising  in  that 
Court.  (See  the  various  authorities  collected  in 
the  speech  of  Lord  Commissioner  Whitelocke 
to  the  newly-created  Serjeants  in  his  Memorials* 
page  356.(a)) 

*'  We,  therefore,  think  ourselves  justified  in 
saying  that  from  time  immemorial  the  serjeanta 
have  enjoyed  the  exclusive  privilege  of  practis- 
ing, pleading,  and  audience  in  the  Court, of 
Common  Pleas.  Immemorial  enjoyment  is  the 
most  solid  of  all  titles (6)  ;  and  we  think  the 
warrant  of  the  Crown  can  no  more  deprive  the 
Serjeant,  who  holds  an  immemorial  office,  of  the 
benefits  and  privileges  which  belong  to  it,  than 
it  could  alter  the  administration  of  the  law 
within  the  Court  itself.  The  rights  and  privi- 
leges of  the  Serjeant,  and  the  rights  and  privi- 
leges of  the  peer  of  the  realm,  stand  upon  the 
same  foundation  ^immemorial  U8age.(c) 

''We  hold,  therefore,  that  the  right  of  the 
Serjeants  to  the  sole  and  exclusive  privilege, 
which  they  claim,  is  still  in  existence,  notwith- 
standing the  King's  warrant ;  and  we  feel  our- 
selves bound,  in  the  due  course  of  administering 
justice,  to  allow  such  right  to  be  still  exercised. 

**  Extreme  cases  may  certainly  occur  in  the 
progress  of  time,  under  which  the  Court  might 
be  called  upon,  for  a  time  at  least,  to  admit 
others  to  plead  and  practise  within  it,  until  the 
circumstances  which  created  such  necessity  had 
passed  over,  and  this,  in  order  to  prevent  a 
failure  in  the  administration  of  justice  to  the 
Queen's  subjects,  for  which  end  all  courts  of 
justice  were  instituted.  Littleton,  J.,  in  the 
case  of  Paston  v.  Genney,  Serjeant-at-LatOtid) 
says: — 

"  *  If  all  the  Serjeants  were  dead,  we  could 
hear  the  apprentices  to  plead  here  by  necessity 
and  in  ease  of  tbe  people." 

'*  To  which  Bryan,  C.J.,  answers: — 

« <  Then,  according  to  you,  no  Serjeant  shall 
be  made  for  necessity.'  "(e) 

The  Presbytery  of  Auchterarder  againtt 
Earl  of  Kinnoull,  1839.  March  18  to  May  3. 
This  was  an  appeal  from  a  decree  pronounced  by 
the  judges  of  the  First  Division  of  the  Court  of 
Session.  The  case  is  reported  in  6  CI.  ft  F.  646, 
and  in  1  Macl.  &  Rob.  220.  The  head  note  ia 
as  follows  :  "  The  statute  10  Anne,  c.  12,  estab- 
lishes the  dvil  right  of  patronage  in  the  Church 
of  Scotland,  and  the  General  Assembly  of  that 
church  has  no  authority  to  make  any  acts  or  regu- 

(a)  Cited  in  Manning's  Servient  ad  Legem, 
214. 

(6)  See  Burke's  Works,  10,  96. 

(c)  See  Manning,  Servient  ad  Legem^  p.  176. 

Id)  T.B.  Trin.  2  Ed.  4.  f.  2.  pi.  4 ;  Manning, 
Servient  ad  Legem,  230. 

(e)  Within  seven  years  after  this  judgment 
the  change  which  the  royal  warrant  of  April 
24, 1884,  failed  to  efBect  was  brought  about  by 
9  &  10  Vict.  c.  54,  which  received  the  royal 
assent  Angnst  18, 1846. 
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lations  which  may  prevent  the  exercise  of  these 
rights.  An  Act  of  Assembly,  therefore,  which 
permitted  the  male  heads  of  families  in  a  parish 
to  dissent,  without  reason  assigned,  from  the  in- 
duction of  a  presenter,  and  declared  that,  if  the 
dissidents  formed  the  majority,  the  Presbytery 
should  not  proceed  to  the  trials  and  settlement 
of  the  presentee,  was  held  contrary  to  the 
statute,  and  consequently  illegal.  The  Court 
of  Session  is  competent  to  entertain  under  such 
circumstances  a  suit  by  the  presenter  against 
the  Presbytery  for  trials  and  ^settlement  accord- 
to  the  presentation." (<<) 

The  Queen  against  Feargue  O'Connor, 
1889.  July  19.  This  was  a  criminal  informal 
tion  against  the  defendant  for  publishing  a  libel 
respecting  the  administration  of  the  Poor  Law 
Amendment  Act  in  the  Warminster  Workhouse. 
The  defendant  was  found  guilty.(6)  There  is  a 
shorthand  note  of  the  trial  before  Coltman,  J., 
in  the  papers  of  the  Solicitor  of  the  Treasury, 
No.  6612.  In  his  defence  the  defendant  said  : 
"  The  paragraph  was  copied  from  a  Wiltshire 
newspaper,  published  and  circulated  in  the 
neighbourhood  of  Warminster,  and  yet  no  in- 
formation had  been  filed  against  that  paper. 
But  it  was  necessary,  I  suppose,  to  have  a 
victim,  and  therefore  the  Star  of  Yorkshire  has 
been  transferred  to  the  archives  of  Downing 
Street.  Gentlemen,  that  Wiltshire  paper  from 
which  this  paragraph  has  been  taken,  was  a 
paper  that  had  no  circulation ;  nor  had  I  any 
particular  connexion  with  Warminster  at  the 
time  this  publication  issued.  But  thanks  to  the 
Queen's  Attorney  General,  that  place  is  now 
one  of  the  strongholds  of  the  Northern  Star. 
If  the  Attorney  General  had  known  only  the 
tender  grounds  on  which  he  himself  treads,  and 
if  he  had  known  the  declaration  of  Mr.  Macau- 
lay  (who  I  may  designate  his  better  half)  in 
Edinburgh  as  to  the  law  of  libel,(c)  he  would 
hate  trembled  before  he  had  ventured  to  have 
awakened  the  law  of  libel  upon  such  slender 
grounds  as  are  involved  in  this  case.  Gentle- 
men, it  is  well  known  that  at  Edinburgh  the 
other  day  Mr.  Macaulay,  in  enlarging  upon  the 
unheard  of  blessin^p  of  the  Whig  Government, 
and  in  drawing  a  distinction  between  the  huma- 
nity of  Whigs  and  Tories,  made  it  a  boast(c) 


(a)  See  as  to  the  proceedings  in  the  Court 
below  in  this  case  **  Report  of  the  Auchterarder 
ease.  By  Charles  Robertson,  1888"  and  16 
D3.M.  66 1 .  See  also  Ferguson  v.  Earl  of  Kin- 
nouU,  9  CI.  &  F.  251 ;  S.C.  Bell,  Sc.  App.  662. 

(//)  He  was  also  convicted  at  York  Assizes, 
April  27, 1840,  and  sentenced  to  imprisonment 
lor  eighteen  months. 

(c)  "Let  us  see  what  within  this  island,  and 
in  the  present  year  a  good  Administration  has 
done  to  mitigate  bad  laws.  For  example,  let  us 
take  the  law  of  libel.  I  hold  the  present  state 
of  our  law  of  libel  to  be  a  scandal  to  a  civilised 
community.  Nothing  more  absurd  can  be  found 
in  the  whole  history  of  jurisprudence.  How 
the  law  of  libel  was  abused  fonnerly  you  all 
know.  You  ^1  know  how  it  was  abused  under 
the  Administrations  of  Lord  North,  of  Mr.  Pitt, 
of  Mr.  Perceval,  of  the  Earl  of  Liverpool;  and. 


that  the  law  of  libel  had  remained  a  dead  letter 
upon  the  statute  book  in  the  hands  of  a  Whig 
Administration. 

Gentlemen,  the  learned  Serjeant(a)  has  praised 
the  new  Poor  Law,  and  therefore  he  should  ap- 
prove of  physical  force,  as  that  law  is  supported 
V  P^7s^<^  force,  and  by  the  most  unconstita- 
tional  description  of  physical  force.  And  yet 
it  is  called  a  boon,  and  as  the  people  axe  so 
ignorant  this  boon  must  be  crammed  down 
their  throats  at  the  point  of  the  bayonet.  The 
learned  Serjeant  has  rested  his  case  upon  the 
physical  force  of  this  pigmy  libel,  upon  the 
word  "  celi  "  being  mentioned  in  it,  and  because 
the  workhouse  had  been  aptly  termed  a  Bastile. 
But,  gentlemen,  "a  rose  by  any  other  name 
would  smell  as  sweet."  And  you  may  call  the 
«  cells  "  a  parlour,|and  the  workhouse  a  mansion, 
if  you  please;  but  white  its  rigour  remains 
popular  hostility  will  continue  undiminished. 
You  have  been  told  that  you  are  only  to  deal 
with  the  legal  question.  But  I  tell  you  that 
you  are  to  deal  both  with  the  law  and  the  facts, 
and  with  the  moral  tendency  of  the  article. 
You  will  observe  how  long  the  morality  of  the 
Attorney  General  has  slumbered,  and  his  cen- 
sure has  slept.  Not  that  the  act  by  keeping  was 
heightened ;  but  he  was  in  hopes  to  catch  me 
upon  a  larger  hook,  and  has  merely  had  re- 
course to  this  nibble  in  despair.  The  paper  has 
been  produced  to  you,  tattered  and  torn  from 
being  bandied  about  from  the  Attorney  General 
to  the  Government  inquisitors.  In  fiict,  it  bears 
evident  marks  of  having  been  bandied  about  for 
some  purpose.  The  Attorney  GKsneral  has  sent 
it  to  Warminster  for  the  guardians  to  see  how 
they  had  been  libelled,  as  they  did  not  know  of 
it  before.    The  guardians  sent  it  back  again  to 

am  Sony  to  say,  it  was  abused,  most  unjustifiably 
abused,  by  Loid  Abinger  under  the  Administra- 
tion of  the  Duke  of  Wellington  and  Sir  Robert 
Peel.  Now,  is  there  any  person  who  pretends  to 
say  that  it  has  been  abused  by  the  Government 
of  Lord  Melbourne?  That  Government  has 
enemies  in  abundance  ;  it  has  been  attacked  by 
Tory  malcontents  and  Radical  malcontents ;  but 
has  any  one  of  them  ever  had  the  eflront^  to 
say  that  it  has  abused  the  power  of  filing  ex  officio 
informations  for  libel  ?  Has  this  been  from  want 
of  provocation  ?  On  the  contrary,  the  present 
Govemmeot  has  been  libelled  in  a  way  in  which 
no  Government  was  ever  libelled  before  I  Has 
the  law  been  altered?  Has  it  been  modified? 
Not  at  aU.  We  have  exactly  the  same  laws 
that  we  had  when  Mr.  Perry  was  brought  to 
trial  for  saying  that  George  the  Third  was  un- 
popular, Mr.  Leigh  Hunt  for  saying  that  George 
the  Fourth  was  fat,  and  Sir  Francis  Burdett  for 
expressing,  not  perhaps  in  the  best  taste,  a 
natural  and  honest  indignation  at  the  slaughter 
which  took  place  in  Manchester  in  1819.  Tlie 
law  is  precisely  the  same ;  but  if  it  had  been 
entirely  remodelled,  political  writers  could  not 
have  had  more  liberty  than  the^  have  enjoyed 
since  Lord  Melbourne  came  mto  power."— > 
Speech  at  Edinburgh,  May  29,  1839.  Macau- 
lay's  Speeches,  177  (ed.  Lend.  1854). 

(a)  Atcherley,  Serjeant,  for  the  Attomej 
GeneraL 
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the  Attorney  General,  and  there  it  lies  before 
yoQj  80  tattered  and  torn,  so  bandied  and  be- 
tbambed,  that  the  yery  paragraph  complained 
of  is  BO  illegible  that  the  learned  Serjeant  him« 
self  has  had  great  difficulty  in  making  it  out  fbr 
yon.  The  mark  of  the  Attorney  General's 
thumbs  are  npon  every  corner  of  the  paper ;  and 
now  he  seeks  to  pat  the  brand  of  his  own  folly 
npon  me. 

Gentlemen,  the  learned  Serjeant  has  told  yon 
that  this  Poor  Law  Bill  underwent  great  dis- 
cussion in  the  House  of  Commons.  Upon  that^ 
occasion  I  did  my  duty,  (a)  I  was  entitled  by 
law  to  do  so,  and  I  still  must  do  so  ;  as  long  as 
I  haye  power  to  express  my  sentiments  as  a 
freeman  of  the  land,  so  long  shall  I  nse  my 
priTilege  to  bring  it  into  disrepute,  not  by  libel- 
lii^;  indiyiduals,  but  by  encouraging  people  to 
petition  against  it  as  the  law  of  the  land,  and  by 
informing  the  people  of  the  unconstitutional 
nature  of  that  law.  The  learned  Serjeant  has 
also  told  you  that  it  was  and  is  still  open  to  the 
people  to  petition  against  the  Act.  Now  you 
will  observe  that  the  right  of  petition  has  been 
invaded,  and  those  who  suffer  from  the  law 
have  no  control  over  it  and  i;o  power  to  exercise 
in  its  mitigation.  Gentlemen,  I  have  stated  that 
I  had  the  privilege  of  striking  off  twelve  of  the 
list  of  jurors,  but  I  did  not  exercise  it.  Al- 
though you  have  perhaps  every  one  of  yon 
oftentimes  expressed  your  hatred  as  to  me  from 
your  detestation  of  my  politics,  yet  I  left  the 
striking  of  the  jury  to  its  usual  course.  Many 
of  you  belong  to  that  order  who  make  money 
of  the  poor,  and  those  hate  me.  So  detestable 
is  the  Star  in  the  eyes  of  some  of  your  class 
that  many  workmen  have  been  driven  from  their 
employment,  and  tenants  ejected  from  their 
miserable  hovels  for  their  attachment  to  it.  It 
is  possible  some  of  you  now  in  that  box  may 
have  so  acted.  Yet  still  the  Star  lives.  I  may 
state,  gentlemen,  upon  the  high  authority  of 
Lord  Stanhope,  that  the  duty  of  reviewing  the 
Star  weekly  and  of  reporting  upon  it  to  the 
Cabinet  has  devolved  upon  a  member  of  the 
Government,  and  notwithstanding  this  close 
watching  and  despicable  surveillance,  this  paltry 
paragraph  is  all  upon  which  they  can  attack 
me.  They  might  have  found  original  matter,  and 
written,  too,  by  myself,  much  stronger  than 
anything  contained  in  the  article  which  forms 
the  ground  work  of  this  pitiable  prosecution. 

You  have  heard  allusion  made  to  the  Poor 
Law  Bill ;  I  deny,  gentlemen,  that  it  is  law.  I 
state  upon  the  authority  of  the  late  Lord  Eldon 
and  upon  the  authority  of  Lord  Wynf  ord,  men 
of  some  legal  authority  as  judges  of  the  land ;  I 
assert  upon  the  authority  of  Lord  Stanhope,  a 
senator  of  high  character  in  the  Upper  House  of 
Parliament,  and  upon  the  authority  of  Mr. 
Fielden,  a  member  of  the  other  House  of  Par- 
liament, that  it  is  no  law ;  and  I  now  assert, 
npon  my  own  authority,  that  it  is  an  usurpation 
of  the  rights  of  the  poor  by  three  Conmiission- 
era,  whose  office  is  foreign  to  the  constitution 
of  this  country  and  who  act  independently  of  all 
law.    You  this  day  saw  put  in  evidence  the  high 

(a)  O'Connor  was  returned  in  1882  for  the 
county  of  Cork. 


authority  of  those  gentlemen,  who  were  by  Mr. 
Hindley  designated  the  three  Eidf^  of  Somerset 
House.  Yes,  and  it  was  proved  that  their 
authority  for  the  appointment  of  their  officers 
was  given  under  their  great  seal  which  has  now 
become  the  seal  of  State.  I  regret  that  one  of 
the  special  jurors,  who  is  a  magistrate  of  Hud- 
dersfield,  is  absent,  because  when  pleading  before 
him  he  allowed  the  rules  and  regulations  of  the 
Commissioners  to  be  established  as  law  over- 
ruling the  Act  of  Parliament.  And  yet  with  all 
their  atrocities,  to  render  this  law  still  more 
odious,  the  Attorney  General  attempts  to  make 
you  believe  that  this  article  will  tend  to  make 
the  law  unpopular,  and  the  learned  Serjeant  has 
told  you  that  it  wiU  gain  credence  with  men  who 
have  not  the  power  of  reasoning  or  judging  of 
its  merits.  Now,  gentlemen,  it  is  not  I  but  the 
law  itself  that  has  made  the  law  unpopular.  It 
is  the  law  which  has  made  you  rich  and  the 
poor  poor.  It  is  the  law  in  which  you  have 
joined  to  stone  and  rob  the  people.  It  is  the  law 
in  which  the  Chancellor  of  the  Exchequer,(a) 
upon  the  production  of  his  last  budget,  proved 
that  he  hod  robbed  the  people  of  five  millions 
annually  for  the  benefit  of  the  landlords. 
I  say  rob,  and  if  I  had  a  stronger  term  I 
would  apply  it.  It  is  the  law  itself  which  has 
made  itself  unpopular,  and  not  the  fbur-line 
parapaph  complained  of.  Gentlemen,  it  is  an 
Act  m  opposition  to  which  before  it  becomes  the 
established  law  of  the  land  many  battles  will  be 
fought,  in  opposition  to  which  many  lives  will 
be  lost  upon  tiie  scaffold,  and  many  more  in  the 
field  of  battle.  It  is  a  law  which  promises  to 
level  with  the  dust  the  lofty  turrets  of  your  lordly 
mansions, 

''Till  the  blackness  of  ashes  shall  mark 
where  they  stood. 
While  the  wild  mother  screams  o'er  her 
&mishing  brood." 

It  is  a  law  for  which  you  ask  peace,  submissive 
obedience,  and  order,  while  you  are  obliged  to 
preserve  an  unconstitutional,  mercenary  force, 
and  an  overgrown  standing  army  for  its  support. 
This  law  has  turned  your  fostering  Government 
into  a  military  despotism.  It  is  a  law  which 
dishonours  humanity,  and  stares  nature  out  of 
countenance.  It  is  a  law  which  makes  poverty 
a  crime  and  renders  character  valueless.  It  is  a 
law  by  the  acquiescence  in  which  the  landlords 
of  this  country  have  abandoned  their  position  of 
national  patrons  to  their  national  clients.  It  is 
an  unchristian  law,  an  infidel  law,  an  atheistical 
law ;  a  law  which  robs  the  poor  man  of  his  right, 
and  pensions  the  idle  upon  his  labour.  It  is  a 
law  which  I  opposed  in  my  place  in  the  House 
of  Commons,  clause  by  clause,  and  which  I  have 
since  lost  no  opportunity  of  denouncing.  Yes, 
gentlemen,  and  should  you  find  me  guilty  to-day 
1  will  seek  the  first  and  every  opportunity  of 
doing  that  to  which  the  learned  Serjeant  has 
invited  me,  of  denouncing  the  law  and  declaim- 
ing against  it  as  long  as  it  dishonours  the  statute 
book.  The  learned  Serjeant  says  it  should  be 
done  constitutionally.  That  I  have  not  done 
otherwise  this  paltry  prosecution  furnishes  ample 

(a)  Bight  Hon.  Francis  Baring. 
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proof.  All  men  deplore  the  ezitdng  ftate  of 
things,  and  asft  the  people  to  obey  uie  law  as 
long  as  it  is  said  to  be  the  law.  From  this  doe- 
trine  I  most  nnequiyocallj  dissent,  becanse  so 
long  as  a  tame  submission  is  rendmd  to  a  bad 
law,  so  long  will  it  remain  law. 

Gentlemen,  for  my  opposition  to  this  law  yon 
eall  me  destructive,  while  I  merely  seek  to  de- 
stroy that  which,  if  not  destroyed,  will  destroy 
yon.  You  have  heard  and  still  heard  the  cry  of 
universal  suffrage  resounding  through  this  land, 
while  you  must  be  aware  that  this  frightful  mea- 
sure has  been  the  greatest  prop  of  the  question  ; 
and  how  do  you  oppose  it  ?  At  this  moment 
the  waJU  of  York  are  placarded  with  "  No  Char- 
tism." Tear  them  down  and  in  their  stead  put 
"No  Poor  Law,"  "No  Bastile,"  and  then  you 
will  go  further  to  destroy  my  power  than  your 
Terdict  of  guilty  will  effect  Gentlemen,  I  am 
not  the  agitator.  This  law  is  the  agitator,  for  if 
the  rights  of  the  poor  man  had  not  been  invaded 
yon  would  not  have  heard  the  loud  and  universal 
demand  for  what  is  called  organic  change.  No, 
gentlemen,  had  any  administratiye  improvements 
taken  place,  had  your  boasted  Whig  Adminis- 
tration remained  quiescent  instead  of  being 
fruitful  in  mischief,  a  confiding  people  might 
have  remained  quiescent  under  thdr  rule.  By 
the  introduction  of  machinery,  which  was  in- 
tended as  man's  holiday,  but  which  by  you  has 
been  converted  into  man*8  curse,  you  have  first 
rendered  the  people  useless  and  then  you  destroy 
them  by  starvation  and  find  me  guilty  of  oppos- 
ing  your  dominion  Gentlemen,  bear  with  you 
to  your  jury  room  the  fact  that  you  cannot  take 
vengeance  to-day  You  cannot  lock  me  up. 
You  cannot  put  manacles  upon  my  wrists  or  a 
gag  upon  my  tongue.  I  clum  no  mercy  at  your 
hands.  I  ask  for  no  sympathy,  no  compassion, 
no  lenity,  but  I  demand  justice.  If  my  life  hung 
upon  your  lips  I  would  scorn  to  hold  it  at  your 
mercy,  or  to  depend  for  my  acquittal  on  the 
abandonment  of  my  opposition.  Gentlemen, 
yon  must  be  the  best  judges  whether  the  Attor- 
ney General  was  justified  in  indicting  me  for 
this  pop-gun  libel,  when  he  has  passed  over  the 
heavy  cannonade  of  the  Metropolitan  Press, 
which  has  been  so  ably,  so  systematically,  and 
continuously  aimed  at  the  monster.  The  liondon 
7'tmes,  the  Herald,  the  Post,  and  the  Standard 
have  escaped  the  watehful  eye  of  the  prosecuting 
Attorney  General,  while  he  has  ferreted  out  this 
obscure  article  in  a  provincial  paper ;  but,  gentle- 
men, I  defy  his  vengeance  and  his  wrath,  for  I 
hope  to  live  down  prejudice,  as  I  have  laughed 
scorn  out  of  countenance,  and  learned  to  smil^ 
at  the  jeer  of  the  oppressor.  Why,  ^ntlemen, 
I  ask  has  he  not  attacked  that  portion  of  the 
press  daily  furnishing  ample  scope  for  his  prose- 
cuting propensities  ?  The  answer  is,  because  he 
dare  not ;  and  I  will  teach  him  ere  long  that  he 
shall  not  dare  to  attack  my  privilege  with  im- 
punity. Gentlemen,  there  is  no  writer  upon  the 
rights  and  privileges  of  the  poor  who  does  not 
admit  the  right  even  of  the  willing  idler  to  sup- 
port in  the  land  of  his  birth.  We  have  Puffen- 
dorf,  Montesquieu,  Grotius,  Locke,  De  Lolme, 
Faley,  and  your  own  great  constitutional  judge, 
Blackstone,  tJl  admitting  the  fact.  I  have  never 
yet  read  a  great  constitutional  writer  who  has 


▼entnred  to  preseribe  the  exact  limite  by  which 
a  starving  man  should  be  bomnd  by  the  laws  of 
the  land.  Mr.  Justice  BhMskstone,(a)  in  his  on- 
equalled  woriE  iqMm  the  rights  of  the  poor,  says* 
in  treating  of  the  48rd  of  BUsiaMth,  that  eveiy 
attempted  intcrftfence  with  this  Uw  has  proTcd 
a  failure.  He  is  opposed  to  <*  bastiles,*'  and 
exhibits  the  industrious  poor  taking  the  raw 
material  to  their  cottages  as  the  small  eapitalisU 
of  the  nation.  They  form  the  rural  commumtica 
of  which  sodcty  was  composed.  Von  have 
broken  than  up.  In  youth  yon  immure  them 
within  unhealthy  walls,  and  in  old  age  and  idle- 
ness, not  of  their  own  procuring,  you  deny  them 
the  right  of  existenoeexcept  in  a  bastile, governed 
by  the  tender  meroy  of  three  foreign  Commis- 
sioners; and  yet  you  would  salve  over  6iia 
atrocity  by  a  verdict  of  piilty  against  bm.  Yea, 
gentlemen,  here  is  the  hbel,  on  a  conviction  of 
which  you  expect  to  reconunend  your  law ;  but 
it  is  n  small  libel  agamst  a  gtM  monster.  By 
this  law  you  have  placed  man  in  too  ardficial  & 
position,  and  to  combat  it  he  will  fall  back  i^kmi 
the  laws  of  nature.  The  ten-pound  householders 
who  made  this  law  had  no  right  to  make  it.  They 
were  not  the  representetives  of  those  fiir  whose 
benefit  it  is  said  to  have  been  enacted ;  they  were 
not  likely  to  be  in  a  sttvation  to  come  under  its 
provisions.  Therefore  it  is  a  boon  for  them,  and 
a  dagger  for  the  poor.  And  yet  you  complain  that 
I  have  made  it  unpopular,  while  it  has  made  you 
unpopular  and  has  engendered  hatred,  deep  and 
lasting,  from  the  highest  authority  down  to  the 
meanest  officer  who  is  employed  in  its  adminis- 
tration. In  your  tender  mercy  you  would  pro- 
vide against  poverty,  while  poverty  is  a  mere 
consequence  of  your  absorption  of  the  poor 
man's  labour.  Is  it  not  a  boast  that,  while 
millions  complain  of  poverty,  there  is  sufficient 
wealth  within  ten  miles  of  Manchester  in  the 
hands  of  masters  to  pay  off  the  National  Debt  ? 
In  the  midst  of  that  boasted  prosperity  you  walk 
from  your  comfortable  mansions  through  squalid 
wretchedness,  pallid  fiEuses,  gaunt  and  emaciated 
frames,  and  moving  spectacles.  You  look  in 
Uie  pale  face  of  youth  and  upon  the  trembling 
limbis  of  the  prematurely  aged;  and  you  t£ 
them  they  have  liberty  in  this  sea-bound  dun- 
geon. It  is  because  my  heart  sickens,  and 
because  my  blood  revolts,  at  this  spectacle  that 
I  am  dragged  by  the  minions  of  a  proeecnting 
Whig  Government  to  be  gased  at  by  the  curious 
as  a  firebrand,  a  destructive,  and  a  traitor. 

Gentlemen,  if  a  never-ceasing  and  an  anxious 
desire  to  see  this  law  destroyed,  and  a  com- 
munity hi4>py,  be  treason;  if  a  desire  to  sea 
peace  restored,  through  plenty  aod  protection* 
be  treason ;  if  a  deep-rooted  hostility  to  despotic 
rule  and  unjust  dominion  be  treason,  then  do  I 
glory  in  being  a  traitor.  I  am  charged  in  the 
second  count  of  this  indictment  with  a  desire  of 
stirring  up  Her  Majesty's  liege  subjects  to  dis- 
order. I  have  not  done  it.  I  do  not  oppose  her 
power  or  dislike  her  sway,  but  I  acknowledgo 


(a)  **  And  the  farther  any  subsequent  plans 
for  maintaining  the  poor  have  departed  from  tiiia 
institution,  the  more  impracticable  and  even  pes^ 
nicious  their  visionary  attempts  have  proved.** 
Bl.  Comm.  4,  488. 
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ft  deep-TOoted  and  implaesble  eiimitf  to  the 
dMtaidly  minions  by  whom  she  is  saironnded, 
by  whose  unjast  authority,  and  by  whose  usur- 
pation of  her  prerogative,  the  people  have  been 
taught  to  look  upon  all  law  as  a  mockery. 

So  much,  gentlemen,  for  the  Poor  Law 
Amendment  Act,  for  my  opposition  to  which 
I  have  been  indicted.  And  now,  gentlemen, 
let  me  consider  the  law  of  libel  and  see  whether 
or  not  this  indictment  as  framed  is  sustainable. 
This  indictment  is  supposed  to  be  by  the  poor 
law  guardians  of  Warminster.  They  are  the 
tools  of  the  Commissioners,  and  are  annually 
ehanged.  The  guardians  of  the  present  year 
are  not  those  who  are  supposed  to  have  suffered 
from  the  libel.  Their  office  is  Tariable  or 
changeable  at  the  will  of  their  masters ;  and  by 
their  masters  I  should  have  been  prosecuted. 
The  Attorney  General,  however,  has  become 
their  champion ;  and  I  regret  that  he  has  not 
had  the  manlinewi  to  come  home  with  this  work 
and  finish  what  he  has  so  well  commenced,  (a) 
'Oentlemen,  this  mild  minister  of  a  mild  Go- 
vernment is  othenrise,  and,  perhaps,  more  bene- 
ficially, engaged  in  making  a  quixotic  tour  for 
the  punislmient  of  the  Chutists.  This  restless 
spirit  after  a  profitable  session  could  not  allow 
^e  recess  to  pass  away  without  the  indulgement 
of  his  fkvounte  propensity.  Gentlemen,  I  beg 
you  will  bear  in  mind  that  the  law  of  libel  is 
the  most  capricious  of  all  laws,  that  it  has  been 
a  pernicious  graft  upon  the  civil  or  Roman  law 
from  which  the  common  law  of  England  has 
sprung.  Its  most  approved  precedents  have 
been  established  in  the  Star  Chamber,  as  I  have 
already  stated,  or  in  those  dark  days  of  monar- 
chial  persecution  when  the  judges  of  the  land 
were  the  minions  of  the  Court  and  held  their 
offices  "durante  bene  ploueito,**  and  which, 
being  interpreted  into  English,  means  "So 
long  as  you  remain  of  that  pUancy  of  disposition 
capable  of  being  moulded  into  any  shape  best 
suiting  the  views  of  a  despotic  monarch,  so  long 
and  no  longer  shall  your  office  continue.''  And, 
l^entlemen,  from  those  days  to  more  modem 
tunes  the  judges  of  the  land  have  been  in  the 
habit  of  capriciously  constraining  precedents, 
and  according  to  the  whims  of  their  predecessors 
when  the  dictum  of  the  Cabinet,  the  quibble  of 
the  judge,  or  the  prejudice  of  the  jury  consti- 
tuted the  law  of  the  limd.  They  have  <£rawn  no 
precedents  from  the  Institutes  of  Justinian,  or 
from  the  Pandects,  for  if  they  had  they  would 
not  in  the  many  volumes  have  found  a  prece- 
dent for  the  insolent  and  contemptible  farce  in 
the  perfoimance  of  which  the  Attorney  Gk^neral 
has  selected  you  for  so  conspicuous  a  character. 
And  that  reminds  me,  gentlemen,  of  what  my 
Lord  Byron  told  the  House  of  Peers  in  terms 
aimilar  to  these,  that  they  may  fill  their  gaols 
with  victims  and  erect  scadfolds  at  the  comer  of 
•very  street  fi>r  the  despatch  of  offenders  against 
the  biw,  but  before  they  could  insure  conviction 
they  should  have  twelve  butchers  for  a  jury  and 
a  Jeffreys  for  a  judge.(6)    Gentlemen,  and  do  I 


(a)  See  Life  of  Lord  CampbeU,  J,  ISl  (ed. 
1881,  by  Hon.  Mrs.  Hardcastle). 

(6)  **  Suppose  it  (the  Frame  Work  Bill) 
passed;  suppose  one  of  these  men,  as  I  have 


say  to  you,  that  if  you  find  a  gentlemen  guilty 
of  an  act  which  he  never  wrote,  dictated,  cam- 
posed,  printed,  knew  of,  or  knowingly  pub* 
lished ;  I  say  that  if  you  give  such  a  verdict 
you  may  go  home  in  peace,  but  you  will  awake 
to  angry  refiections  ;  and  though  you  may  think 
you  have  done  your  duty,  yet  I  ask  will  public 
opinion  justify,  or  common  sense  uphold  the 
act  ?  Gentlemen,  do  you  think  verdict  of  guilty 
against  me  will  stay  the  opposition  to  this  un- 
oonstitotional  law  which  the  Attorney  General 
is  so  anxious  to  uphold  ?  If  you  do  you  are 
greatly  mistaken.  This  law  can  never  be  carried 
effect  until  every  jury  box  is  filled  with  butchers, 
and  every  jud^ent  seat  filled  with  a  Jefireys. 
I  know  you  will  try  me,  not  upon  the  law,  or 
upon  the  fact,  but  upon  your  hatred  and  pre- 
judice, but  so  long  as  there  is  no  dishonour  in 
the  charge,  so  long  will  I  have  no  fear  of  a  jury 
nor  a  dread  of  their  verdict. 

"  Set  honor  in  one  eye,  and  death  i*th  other. 
And  I  will  look  on  death  indifferently." 

Having  told  you,  gentlemen,  the  source  from 
which  ancient  precedents  have  been  drawn,  let 
us  now  consider  the  boast  of  Whig  reformers. 
Mr.  Macaulay  (who,  as  I  have  stated,  may  be 
styled  the  better  half  of  my  prosecutor,  the 
Attorney  General)  when  he  was  addressing  the 
electors  of  Edinburgh  grounded  his  title  to  their 
support  upon  his  fixed  determination  to  sup- 
port the  present  Government.  From  his  views, 
therefore,  I  have  a  right  to  draw  an  inference 
of  their  principles  and  their  practice ;  and  what 
says  this  modem  Lyourc^us  ?  Why,  he  had  the 
matchless  effrontery  to  boast,  as  the  fairest  spot 
of  Whiggery,  that  the  law  of  libel  which  in 
the  hands  of  the  Tories  might  be  turned  into 
an  instrument  of  torture,  was  a  dead  letter 
under  the  dominion  of  the  Whigs.  "  Ecce  eig^ 
num ! "  Here  is  the  proof  of  their  mildness  and 
forbearance!  But  (and  here  I  may  address 
his  Lordship),  indep«ndently  of  the  falsehood, 
I  ask  yon,  my  Lord,  if  ever  a  more  foul  or  un- 
constitutional admission  escaped  the  lips  of 
man  ?  What  I  The  law  to  be  held  as  a  muz- 
iled  dog  in  the  keeping  of  its  respective  man- 
agers, and  to  be  let  loose  by  them,  not  at  the 
invaders  of  the  household,  but  without  notice  or 
snarl  at  those  whom  they  select  for  vengeance  I 
I  say  it  is  unconstitutional  thus  to  hold  the  law 
in  leash,  to  be  slipped  at  the  will  of  the  governor 

seen  them — meagre  with  famine,  sullen  with 
despair,  careless  of  a  life  which  your  Lordships 
are  perhaps  about  to  value  at  something  less  than 
the  price  of  a  stocking  frame  —  suppose  this 
man,  surrounded  by  the  children  for  whom  he 
is  unable  to  procure  bread  at  the  hazard  of  his 
existence,  about  to  be  torn  for  ever  from  a 
frimily  which  he  lately  supported  in  peaceful 
industry,  and  which  it  is  not  his  friult  that  he 
can  no  longer  so  support — suppose  this  man, 
and  there  are  ten  thousand  such  from  whom 
you  may  select  your  victims,  dragged  into  court 
to  be  tried  for  this  new  offence  by  this  new  law, 
still  there  are  two  things  wanting  to  convict  and 
condemn  him ;  and  these  are,  in  my  opinion, 
twelve  butchers  for  a  jury  and  a  Jeffreys  for 
a  judge."— Speech  on  the  Frame  Work  Bill, 
February  27, 1819.    Cobbett,  Pkri.  Deb.  81,  971. 
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of  the  day.  The  law  Bhould  be  yielding  to 
mercy  takH  stem  agamst  opprcerion,  with  an 
Ezecutive  exacting  an  implicit  obedience  to  its 
mild  authority.  No  boon  should  be  sought 
under  it  No  vengeanee  should  exist  under  it 
No  distinction  should  be  made  by  it.  No 
capricious  use  should  be  made  of  it  But  I 
aak  yoiur  Lordship  was  not  this  an  inritation  to 
the  partisaos  of  Whigger^  to  8ui^>ort  the  rule  of 
their  party  by  libelling  without  the  dread  of  the 
law's  vengeance  ?  So  long  as  the  instroment 
was  only  aimed  at  the  Tory  opponent,  was  it 
not  a  direct  inducement  to,  and  a  promised  pro- 
tection for,  all  libellers  who  threw  the  shield  of 
their  slander  and  their  falsehood  over  a  weak  and 
tottering  Administration?  It  is,  howeyer,  mere 
Whiggety  ;  and  in  that  consists  its  protection. 
But  this  poor  article  is  anti-Whig,  and  con- 
sequently anti-despotic ;  and  hence,  through  it, 
my  persecution.  I  will  bear  it,  and  more, 
before  I  will  bear  the  law's  oppression. 

Let  us  now,  gentlemen,  consider  another 
modem  authority  powerful  and  unnoticed,  be- 
cause another  necessary  crutch  for  this  limping 
Government.  St&.  O'Connell,  judging  of  the 
inequalitv  and  caprice  of  the  law  of  libel,  and 
though  the  laws  are  said  to  be  equal  in  England 
and  Ireland,  publishes  in  an  Enjglish  newspaper 
that  which  he  acknowledges  u  publish^  in 
Ireland  would  subject  him  to  prosecution  for 
libel.  Was  ever  more  direct  censure  upon  the 
law  than  this  ?  Now  I  assert,  without  fear  of 
contradiction,  that  no  Irish  jniy  could  be 
packed  to  find  me  guilty  upon  so  mean  and 
despicable  a  charge.  In  what,  then,  consists 
the  difference?  His  libel  serves  the  Whigs, 
while  mine  aims  at  the  destraction  of  their 
power.  I  ask  you,  gentlemen,  what  constitutes 
hbel?  Can  Uiat  be  libel  which  means  no 
injury,  and  from  which  no  damaged  is  suffered  ? 
The  law  says  that  where  there  is  no  injury 
there  shall  be  no  punishment ;  and  I  ask,  have 
their  mightinesses  the  guardians  of  Warminster 
suffered  injury  by  this  paltry  article  ?  If  so, 
upon  what  a  slender  thread  must  their  honest 
reputation  have  hung  I  Now,  gentlemen,  hear, 
I  pray  you,  what  die  law  designates  as  libel. 
The  offence  of  libel  consists  in  the  making  or 
publishing  of  a  written  document  with  intent  to 
defame.  Now,  gentlemen,  mark  the  word  intent  ; 
and  herein  I  differ  from  the  doctrine  of  the 
learned  Serjeant  who  has  told  you  that  you  are 
merely  to  judge  of  the  law,  while  I  tell  you 
that  by  the  82nd  of  George  8.  c.  60,  a  more 
extensive  privilege  is  ffiven  to  juries,  by  which 
independently  of  the  Court,  you  are  nuide  judges 
of  the  law  and  the  fact,  and  by  which,  indepen- 
dently of  the  Court,  you  are  at  liberty  to  pro- 
nounce your  verdict  accordingly.  The  best  com- 
mentators upon  the  law  declare  that  the  fiict  itself 
is  not  the  offence,  but  the  fact  coupled  with  the 
injurious  consequences.  Here,  then,  is  a  total 
absence  of  the  two  principal  charges  which  the 
law  holds  to  be  indispensable  for  sustaining  an 
indictment  for  libeL  A  malicious  intent  has 
not  been,  and  cannot  be,  proved.  In  this 
case  ii^urious  consequences  have  not  been 
attempted  to  be  proved.  The  law  simply  re- 
quires the  proof  of  publication,  so  as  to  show 
that  its  effects  have  been  injurious  to  those  who 


complain  of  the  kB^arj  dona  to  them  by  tbe 
libe] ;  but  in  this  ease  they  never  had  seen 
the  article,  and  never  would  have  heard  of  it, 
if  it  had  not  been  for  my  hostili^to  tyranny, 
and  the  tyrant's  hostility  to  me.  The  Attomsy 
General  is  the  libeller,  the  Attorney  Genwal  has 
been  the  ferretter,  and  the  Attorney  General  will 
be  the  most  extensive  publisher  of  this  UbeL 

Gentlemen  of  the  Jury,  I  have  now  giren 
you  the  law  with  regard  to  libel.  I  have  givca 
you  the  opinion  of  two  legisUtors  with  regard 
to  the  law  of  libel;  and  now  let  tis  eonaidcr 
what  custom  sanctions  and  public  opinion  dic- 
tates in  all  cases  where^e  stnngeney  of  existing 
laws  is  complained  of.  The  law,  if  oppressiva 
and  strongly  complained  of,  thou|^  not  altered, 
is  fpreatly  mitigated  in  its  openSion,  while  the 
excitement  of  public  opinion  is  feverish  againat 
it  Hence  arises  mitigation  of  the  law  in 
capital  cases,  not  yet  reduced  to  the  standard 
of  opinion  by  Act  of  Parliament.  Hence,  also, 
the  more  modified  construction  put  by  the  Irish 
judges  upon  the  laws  with  respect  to  the  oppo- 
sition to  tithes  in  Ireland,  pending  the  inqnie- 
tude  of  public  opinion  and  the  ^tfliamentaiy 
discussions  upon  the  subject  Gentlemen,  I 
have  heard  my  Lord  Spenoer,  when  Chancellor 
of  the  Exchequer,  deelue  that  the  unpopularity 
of  a  lawfbndahes  justification  for  its  repeaL 
If  that  doctrine  be  trae,  then  has  the  Poor  Law 
Amendment  Act  not  become  sufficiently  im- 
popular  to  call  for  its  destruction  ?  Gentle- 
men, without  your  knowledge  public  opinion  of 
itself  makes  law,  or  destroys  law,  or  renden  it 
obsolete.  The  law  of  libel,  the  hw  of  treaaon, 
and  tne  law  of  sedition,  are  pretty  neariy  tlw 
same  now  as  they  were  30  years  ago;  and  yet 
would  you  as  jnrocs  dare  to  convict  upon  tlw 
same  evidence,  or  the  Court  to  award  the  same 
punishment  as  would  be  adjudged  in  similar 
cases  at  the  present  day?  Nothing,  gentle- 
men, can  be  more  capricious  than  the  law  off 
libeL  I  will  give  yon  one  instance;  KneU, 
a  compositor  upon  Best's  Weekly  Journal,  was 
tried  before  Lord  Justice  Baymond(a)  for  print- 
ing and  publishing  a  malicious  libel.  It  was 
proved  in  evidence  that  he  was  a  mere  com- 
positor— that  is,  that  he  set  the  type,  and  merely 
composed  part  of  the  article,  and  which  nniu 
connected  with  matter  composed  by  othen^ 
was  unintelligible— and  yet  did  this  judge  direct 
the  jury  to  acquit  the  defendant  of  pi^lishing; 
and  to  find  him  guilty  of  printing.  He  might 
as  well  upon  an  indictment  for  administering 
poison  have  directed  the  jury  to  find  the  man 
guilty  who  had  blown  the  botUe  in  which  it 
was  contained.  Be  that  as  it  may,  howevar, 
so  pliant  were  juries  in  those  days,  that  tlkey 
found  him  guilty,  and  he  was  sentenoed  to  stand 
twice  in  the  pillory,  and  to  be  k«pt  to  hard 
labour  for  a  period  of  six  months.  Gentlemen, 
I  cannot  give  you  a  stronger  burlesque  upon 
the  law  of  Lord  Chief  Justice  Raymond  than 
the  following  case.  In  the  year  1798,  in  Ire- 
land, the  following  verse  was  composed,  and 
by  an  Orangeman,  who  did  it  with  all  his  heart, 
highly  approving  of  the  sentiments,  but   who 


(a)  1  Bamardiflton,  K.B.  804. 
Libel,  96n. 


See  Holt  on 
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naxTowlT  escaped  proflecation  for  his  derotionto 
monarchy.    The  lines  were  these : — 
*'  I  love  my  coontry,  but  the  King 
Aboye  all  men  his  praise  1*11  sing ; 
Confusion  seize  his  odious  reign, 
That  foe  to  princes,  Thomas  Paine." 
Now,  gentlemen,  you  would  not  suppose  this 
to  he  a  libd  ?    On  the  contrary,  it  is  laadatory 
of  monarchy.    Mark,  howerer,  how  the  printers 
made  the  composer  a  libeller  by  thus  transposing 
the  second  and  third  lines  :  — 

"  I  love  my  country,  but  the  King 
Confusion  seize  his  odious  reig^n ; 
Above  all  men  his  praise  I'll  sing, 
That  foe  to  princes,  Thomas  Paine." 
Now,  gentlemen,  I  ask  you  can  anything  be 
more  ludicrous,  or  can  anything  more  strongly 
brand  the  judgment  of  the  Lord  Chief  Justice 
with  folly  than  the  circumstance  to  which  I  refer? 
But  the  printer  having  abriconded,  nothing  but 
the  possession  of  the  original  manuscript  from 
which  the  article  was  composed,  and  the  high 
character  for  what  was  called  loyalty,  which  the 
composer   received  from  his  brother  Orange- 
men, saved  him  from  the  vengeance  of  libel  law, 
or,  indeed,  from  that  consequence  which,  in 
anotiier,    would   have    been    considered    high 
treason  in  those  days  of  the  law's  equality.  Had 
a  civil  action,  gentlemen  been  brought  against 
me,  I  should  have  been  at  liberty  to  prove 
any  &cts  which  might  have  been  serviceable 
to  my  defence.    But  the  game  was  too  high 
for  the  Attorney  General  to  lose  upon  a  common 
civil  action.    Was  ever  such    pitifhl  malice  I 
Then  there  is  another  instance  which  I  may 
allude  to.    Lawson,  the  publisher  of  the  Times, 
IS  at  this  moment  incarcerated  for  a  libel  pub- 
lished in  that  paper  affecting  the  character  of 
Sir  John  CoDroy  while  Mr.  Walter,  the  pro- 
prietor, is  at  large.(a)    Is  not  this  one  Uw  for 
Mr.  Walter  and  another  law  for  me  ?    Again,  as 
the  learned  Serjeant  has  informed  you,  certain 
rules  are  laid  down  for  the  registration  of  names 
and  liabilities  of  proprietors  and  publishers  of 
newspapers.    But,  as  he  omitted  to  state  the 
material  fiMts,  I  must  supply  them.    Now,  the 
fewjt  is  that,  in  giving  security  upon  the  estab- 
lishment of  a  newspaper,  the  proprietor  merely 
guarantees  the  payment  of  the  advertisement 
duty  by  securities,  while  the  publisher  is  obliged 
to  give  two  securities  against  the  publication 
of  libels  upon  tiie  Government.    By  a  parity  of 
reasoning,  therefore,  in  all  other  crimmal  pro- 
secutions, the  first  proceedings  should  be  insti- 
Btuted  against  the  publisher,  and  especially  when 
the  complaint  is  not  original  matter.    The  pro- 
prietor or  editor  cannot  be  morally  responsible 
for  what  they  never  see ;  and  as  to  the  asser- 
tion that  it  is  their  duty  that  they  should  read 
every  word,  advertisements  and  all,  for  even  an 
advertisement   may  contain  a  libel,  that  is  a 
mere  farce.     It  has  been  for  some  time  in 
contemplation  to  make  alterations  in  this  law, 
to  mitigate  its  penalties,  and  to  open  a  wider 
field  for  slander.    Gentlemen,  I  ask  you  for  no 
licence  to  libeL    No  alteration  in  the  law  would 


(a)  Lawson  was  sentenced,  December  19, 
1838,  to  one  month's  imprisonment  and  fined 
200/.  for  publishing  a  libel. 


induce  me  to  become  a  protected  def amer.  I  des- 
pise the  man  who  would  build  his  character  upon 
the  wreck  of  another's  reputation.    And  while  I 
seek  for  no  protection  by  change,  neither  shall 
the  law,  though  it  were  harsher  and  less  defined, 
deter  me  from  doing  my  duty  to  the  people  even 
at  the  expense  of  the  law's  malice.    If  the 
Attorney  General  wish  for  some  new  prece- 
dents, or  for  some  libel  victim  to  Whig  necessity, 
he  might,  upon  a  recent  discussion,  and  in  a 
recent  publication  upon  the  repeal  of  the  Com 
Laws,  and  upon  the  murder  of  the  lamented 
Lady   Flora   Hast]ngs,(a)    have    found   daily 
refreshment  in  the  London  journals.    Has  not 
the  name  of  the  Queen  been  most  indecently 
mixed  up  with  that  mysterious   and  tragical 
event,  and  have  the  slanderers  on  royalty  been 
brought  to  justice  ?    No,  gentlemen,  they  have 
not,  because  their  columns  are  proof  against  the 
malice  of  the  Whig  persecuting  Attorney  General. 
Gentlemen,  you  have  heard  much  stress  laid 
by  the  learned  Serjeant  upon  the  word  "  starved." 
Have  you  never,  any  of  you,  read,  or  have  none 
of  you  ever  said  that  the  Corn  Laws  were  star- 
vation laws,  and  that  the  landlords  starved  the 
people  i  that  they  were  unchristian  laws,  that 
a  house  of  landlords  had  no  right  to  make 
them ;  that  they  should  be  destroyed  even  by 
revolution  ?    Tes,  this  has  been  your  doctrine, 
and  I  am  a  revolutionist,  although  I  have  never 
joined  in  your  wild  and  revolutionary  schemes. 
I  say  repeal  the  Com  Laws  with  the  sufiErage, 
and  stop  revolution  if  you  can.    But  no,  you 
will  not  receive  wisdom  or  instraction  from  me. 
Yon  would  banish  from  your  mills  my  paper, 
which  is  a  watchman  and  sentinel  to  you,  while 
you  will  read  and  cherish  those  deceitful  jour- 
nals which  pander  to  your  base  prejudices,  but 
whose  columns  will  prove  no  shield  against  your 
weakness.    Ton  will  not  prosecute  them,  and 
yet,  believe  m«,  that   the  ideal  strength  and 
security  which  their  falsehoods  give  you  will 
prove  your  ruin.    What  do  I  care  whether  you 
find  me  guilty  or  not,  when  my  whole  conscience 
approves  of  my  every  act  ?    And  if  you  do  find 
me  guilty,  or  call  me  innocent,  the  infernal  law 
shall  upon  the  first  opportunity,  have  my  most 
stem  opposition,  not  libel  opposition,  but  that 
constitutional    opposition    which   the    learned 
Serjeant  says  every  man  is  entitled  to  use  for  ite 
repeal.    That,  gentlemen,  I  will  use  so  long  as 
a  vestige  or  a  fragment  of  it  is  to  be  found  in 
the  statute  book.  I  am  no  speculative  declaimer 
against  this  law.    I  have  not  cried  for  justice 
and  filled  my  coffers  by  the  perpetuation  of  in- 
justice as  favoured  libellers  have  done,  and  are 
doing.    I  have  not  made  a  stepping-stone  of  my 
country's  wrongs  to  pass  to  comfort  myself.  No ; 
nor  have  I  agitated  this  as  a  party  question  to 
give  strength  to  one  party  at  the  expense  of 
another.    I  am  no  trafficking  politician.  I  have 
spent  my  own,  and  not  my  country's  money,  in 
opposition  to  this  law,  and,  thank  God,  you  can 
neither  accuse  me  nor  find  me  guilty  of  having 
fattened  upon  the  misfortunes  of  the  poor.   No, 
gentlemen,  I  never  in  the  whole  course  of  my 
existence  received  one  penny  from  Whig,  Tory, 

(a)  See  Irving's  Annals  of  our  Time,  pp.  II, 
19,  16 ;  Ann.  Beg.  1889,  307,  463. 
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or  Badieal  for  anr  pofitiealienrice  wlii^  IhftTO 
win  1  ever  do  lo.     There  maj  be 


■ome  magic  in  this,  bat  yoa  cannol  sappose  me 
to  be  so  powerful  a  magician  as  to  be  capable 
of  persnadiog  a  wcU-fed  people  that  tbej  are  an 
tll-fed  people,  a  well-clad  people  that  they  are 
an  ill-cfaid  people,  or  a  weD-hooied  people  that 
they  are  without  shelter.  I  oonid  not  eoniinoe 
tboee  who  are  sheltered  nnder  the  law  that  they 
are  beyond  the  pale  of  the  law's  protection. 
And  yet  the  learned  Seijeant  wonld  oonTince 
yoa  that  this  magic  article  has  had  that  magical 
tendency.  No,  gentlemen,  a  deep-rooted  enmity 
of  this  law  is  sown  in  erery  heart,  and,  so  long 
as  it  exists,  will  stir  np  every  man  to  oppose  it. 
Again,  I  ask,  Do  good  laws  require  the  tender 
mercies  of  despotism  and  brute  force  to  make 
them  palatable?  If  so,  our  Government  is  a 
fit  one,  and  the  law  is  fitting  for  the  times  we 
live  in. 

Gentlemen  of  the  jury,  though  a  character  for 
sobrietT  is  no  proof  of  honesty,  though  a  clut- 
racter  for  chastity  is  no  proof  ^  tendff  hearted- 
neas,  yet  having  lived  an  unexampled  life  of 
busy  turmoil  and  agitation,  without  having 
offimded  personaUy  against  the  law,  is  a  proof 
that  I  am  no  common  slanderer.  I  Hve,  gentle- 
men, in  a  country  where  the  law  is  vety 
watdiful,  and  where  it  is  very  litigious ;  and 
yet  this  is  the  first  time  I  have  ever  appeared, 
except  as  counsel,  in  a  court  of  justice.  I  have 
never  summoned  a  man.  I  have  never  been 
summoned  by  a  man.  I  have  never  prosecuted 
a  man.  I  have  never  been  prosecuted  by  a 
man.  Neither  have  I  ever  stood  as  plaintiflF  or 
defendant  in  suit  or  action  daring  the  whole 
career  of  my  existence.  Perhaps,  however, 
good  character  in  the  times  we  live  in  may  be 
rather  an  aggravation  than  a  palliation  of  an 
offence.  The  Attorney  General  is  not  even 
grateful  for  the  pecuniary  aid  Vhich  the  Star 
newspaper  renders  to  his  tottering  Exchequer. 
Gentlemen,  will  you  believe  me  that  this  paper 
pays  in  taxes  and  duty  directly  and  indirectly 
the  1600th  part  of  the  interest  of  the  National 
Debt  Yes,  gentlemen,  I  pay  S0,000/.  a  year, 
and  yet  you,  gentlemen,  and  the  ragged  editors 
of  your  chosen  papers  would  lead  the  public  to 
believe  that  yon,  and  you  alone,  had  a  stake  in 
the  country,  and  therefore  to  such  only  are 
peace,  law,  and  order  congenial  and  necessary. 
Gentlemen,  I  have  as  great  a  stake  in  the 
country  as  any  of  you.  But  though  I  pay  that 
amount  of  taxes,  I  am  not  the  more  in  love  with 
taxation;  and  it  is  because  I  am  not  in  love 
with  their  system  of  taxation,  that  I  am  brought 
here.  And  though  I  have  applied  its  proceeds 
to  the  interest  of  the  National  Debt,  that 
circumstance  may  not  the  more  reconcile  the 
Attorney  General  to  the  principles  of  the  paper, 
as  its  existence  and  the  existence  of  the  debt 
may,  in  his  opinion,  be  Incompatible.  Gentle- 
men, however  you  may  assist  the  Attorney 
General  in  drawin^r  the  veil  of  delusion  over 
this  pitiful  prosecution,  yet  the  people  will  see 
through  the  disguise,  and  they  will  know  that 
the  object  is  either  to  break  me  down  by  im- 
prisonment, or  to  weigh  me  down  by  excessive 
fines.  God,  however,  has  been  graciously 
pleased  to  ^t  me  with  a  constitution  which 


win  bear  me  np  against  the  one,  and  the  people^ 
the  Jmrnamlate  people,  for  whom  I  hare  lived, 
and  in  whose  canse  I  am  sore  to  die,  will  nDj 
to  my  defence  agamst  the  other.  Geotlenies, 
behold  the  libd  which  has  raised  public  indigna- 
tion against  so  onholy  a  law!  Take  it  with 
yoa  to  your  jury  room,  and  do  that  whidi  the 
learned  Strj/utBt  has  omitted  to  do,  and  whidi  1 
shall  now  do  for  him,  read  the  whole  article, 
the  greater  part  of  which  is  a  statistical  areoant 
of  the  poor  of  Wiltshire,  and  upon  which,  if 
true,  no  foar  lines  eoold  coostitote  a  libd  upon 
the  system  nhieh  prodneed  it.  The  paragraph 
commeoees  as  follows :  —  • 

'  CoVDtnOIl   OF  TKB   POOR. 

'  The  peasantry  of  Wiltshire  are  undergoing 
eater  privations  and  hardships  now  than  Uiey 
kve  experienced  for  the  last  thirty  years.  Bread 
is  now  lOd.  and  10|d.  per  4lb.  loaf,  oot-door 
labourers'  wages  only  Is.  per  day,  with  some 
few  exceptions.  Now  and  then  a  man  gets  9s. ; 
but  many  a  hardy  lad  of  15  or  16  years  of  age 
obtains  no  more  than  4d.  or  Sd.  a  day,  or  2s.  6<f . 
a  week.  Now  I  leave  you  to  judge  how  they 
are  to  obtain  a  sufliciency  of  food  and  dothing 
out  of  this  small  pittance.  I  have  made  some 
slight  calculation  as  to  the  number  of  individoals 
in  each  family  of  agricultural  labourers,  whidi 
will  average,  through  Wiltshire,  man,  wife,  and 
four  children,  and  dl  their  earnings  put  together 
will  scarcely  amount  to  ISm.  per  week.  And 
allowing  each  individual  but  three  meals  a  day, 
and  one  penny  per  meal,  it  will  cost  them  10s.  Sd. 
per  week.  Add  to  this  a  shining  a  week  for  rent 
and  eighteen  pence  a  week  for  soap,  fire,  and 
candle,  it  will  form  a  total  of  thirteen  shillings, 
so  that  there  will  be  nothing  left  for  dothing, 
bedding,  hoosdiold  furniture,  or  implements  for 
labouring.  This  being  the  case,  they  are  obliged 
to  feed  on  barley  brei^  and  potatoes,  and  some 
of  them  cannot  procure  even  a  suffidency  of 
that.' 

That  paragraph  immediatdy  precedes  what  is 
called  the  Kbd,  which  is  as  follows : — 

*  Warminster  Bastile.— A  little  boy  last  week, 
for  some  small  offence,  was  confined  in  one  of 
the  cells  bdonging  to  the  above  workhouse, 
and  was  literally  starved  to  death.  The  poor 
little  fellow  during  his  confinement  actually  eat, 
in  consequence  of  hunger,  two  of  his  fingers 
and  the  flesh  from  his  arm.' " 

H.  against  Neaie  and  others.  1839.  Augu&t 
2.  This  was  a  prosecution  for  riotously  and 
tumultuooaly  assembling  together  armed  with 
offensive  weapons  at  &mmgham  on  July  4, 
1889.  The  prisoners  were  found  guilty.  The 
case  is  reported  shortly  in  9  C.  8c  P.  431. 
The  head  note  is  as  follows  :  —Any  assembly 
of  persons  attended  with  drcumstances  cal- 
culated to  excite  alarm  is  an  unlawful  assembly. 
And  it  is  not  only  lawful  for  magistrates  to 
^sperse  an  unlawful  assembly,  even  when  no 
riot  has  occurred ;  but  if  they  do  not  do  so,  and 
are  guilty  of  criminal  negligence  in  not  patting 
down  any  unlawful  assembfy,  they  are  liable 
to  be  prosecuted  for  a  brc»ch  of  their  duty. 
The  mode  of  dispersing  an  unlawfiil  assem- 
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b)y  may  be  very  different  according  to  the  cir- 
comstances  attending  it  in  each  particuliur 
case;  and  an  nnla^ul  assembly  may  be  so 
fiar  Terging  towards  a  riot,  that  it  may  be  the 
bonnden  duty  of  the  magistrates  to  disperse  the 
assembly ;  and  there  may  be  cases  where  the 
magistrates  will  be  bound  to  use  force  to  dis- 
perse an  anlawfdl  assembly."  In  charging  the 
jury  Littledale,  J.,  said  : 

"  Up  to  the  time  that  Dr.  Booth  went  in  among 
them  (a)  I  do  not  find  that  any  riot  had  taken 
place.  There  does  not  appear  to  have  been  a 
riot.  Bat  it  is  another  question  whether  there 
was  an  unlawful  assembly,  because  there  is  a 
great  difference  between  an  unlawful  assembly 
and  a  meeting  where  they  proceed  to  acts  of 
mlence.  If  there  were  a  meeting  attended 
with  circumstances  calculated  to  excite  alarm, 
that  is  an  unlawfhl  meeting,  and  it  is  unneces- 
sary there  should  be  a  riot.  Whether  there  be 
an  unlawful  assembly  may  depend  upon  the 
resistance  made  to  the  attempts  to  disperse 
them  and  prevent  them  continuing  together.  It 
is  not  only  lawful  for  the  magistrates  to  disperse 
«ny  such  meeting,  but  it  is  their  bounden  duty 
so  to  do,  and  if  they  are  guilty  of  criminal 
negligence  in  not  putting  down  an  unlawful 
mee£ig  they  may  be  prosecuted  for  a  breach 
of  duty.  The  first  question  is  whether  you  are 
of  opinion  that  this  meeting,  constituted  as  it 
was  before  Dr.  Booth  and  the  police  had  made 
their  appearance,  was  an  unlawful  assembly  ? 
If  it  was  the  magistrates  had  a  right  to  disperse 
them.  The  mc^e  of  dispersing  an  unlawfol 
assembly  may  be  ver^  different  according  to  the 
•circumstances  attending  them.  It  may  be  an 
unlawful  assembly  in  a  ver^  slight  degree. 
The  people  may  have  ffot  within  the  pale  of 
what  is  unlawful,  and  ue  appearance  of  one 


(a)  See  above,  p.  1157. 


magistrate  and  two  or  three  constables  may 
disperse  them.  If  it  was  of  that  description 
there  is  no  pretence  for  a  msgistrate  to  go  with 
a  great  police  force  to  disperse  them.  But  all 
these  thmgs  admit  of  a  variety  of  shades.  An 
assembly  mav  be  such  that,  thoagh  up  to  the 
time  the  magistrate  goes  to  it,  it  may  be  so  far 
verging  towards  a  not  that  it  may  be  the  duty 
of  the  magistrate  to  disperse  what  may  become 
an  unlawful  assembly.  Therefore  the  duty  of 
the  magistrate  will  depend  upon  the  circum- 
stances of  the  case.*' 

Pisani  v.  Lawson,  1S89,  November  18. 
Proceedings  on  demurrer  in  an  action  of  libel 
brought  by  the  chief  of  the  dragomans  or  inter- 
preters attached  to  the  British  Embassy  at 
Constantinople,  for  an  alleged  libel  published  in 
the  Times  newspaper,  before  Tindal,  C.J.,  Bo- 
sanquet,  Coltman,  and  Maule,  JJ.  The  case 
ix  reported  in  6  Bing.  N.C.  90;  8  Scott,  182; 
8  Dowl.  P.O.  67;  8  Jur.  1158.  The  head  note 
in  6  Bing.  N.C.  is  as  follows :— "  An  alien  friend, 
though  resident  abroad,  is  entitled  to  sue  in  the 
courts  at  Westminster,  for  a  libel  published 
concerning  him  in  England."  In  the  jndgment 
of  Tindal,  C.J.,  as  reported  in  8  Scott,  197, 
occurs  this  passage  : — **  Undoubtedly  an  alien  is 
by  law  disabled  from  bringing  an  action  in 
respect  of  realty,  because  he  is  disqualified  by 
law  to  hold  land.(a)  This,  however,  is  a 
personal  action,  for  a  wrong  committed  in 
this  country ;  and  so  long  ago  as  the  6th  of 
Henry  8,  it  was  held  that  an  alien  living  in 
France  may  bring  a  personal  action  in  our 
courts  in  time  of  peace.  Dyer,  26.*'  He  also 
cited  Tirlot  v.  Morris,  1  Bulst.  184;  S.C. 
Yelv.  198. 

(a)  But  see  the  Naturalisation  Act»  1870, 
88  Vict.  c.  14.  8.  2. 


APPENDIX  B.(a) 


A  general  court-martial  was  held  npon 
laeatenant-Colonel  Brereton  on  Monday, 
9th  January  1832,  by  virtue  of  a  special 
warrant  from  his  Mafesty  bearing  date 
the  2nd  January  1832.  The  following 
was  the  opinion  of  the  Court : — 

**  The  Court  having  carefully,  minutely,  and 
deliberately  considered  the  evidence  adduced 
before  it,  as  well  as  documentary  as  parol,  and 
also  the  statement  which  has  been  put  in  by 
lieutenant-Colonel  Brereton,  is  decidedly  and 
nnanimously  of  opinion : — 

**  Itt  That  Lieutenant-Colonel  Brereton  or- 
dered the  detachment  of  the  1 4th  Dragoons 
from  Bristol  to  Keynsham  on  Sunday,  the  30th 

(a)  See  above,  p.  30fi. 
o    61636. 


October,  a^nst  the  wish  and  opinion  of  the 
civil  authonties  of  the  city ; 

"2ndly.  That  Lieutenant-Colonel  Brereton 
was  not  justified  by  existing  circumstances  in 
ordering  that  movement ; 

*'  SrcUy.  That  Lieutenant-Colonel  Brereton  as 
commanding  officer  of  the  troops  assembled  at 
Bristol,  in  aid  of  the  civil  authorities,  did  not 
display  that  degree  of  judgment,  activity,  or 
firmness  which  the  circumstances  under  which 
he  was  placed  on  the  29th,  80th,  and  31st 
ultimo  required ; 

*'  The  Court  having  thus  reported  its  opinion 
upon  the  three  points  to  which  their  atten* 
tion  was  more  particularly  directed  by  the 
Adjutant-General's  letter,  it  cannot  close  its 
proceedinffs  witiiiout  adverting  to  the  conduct 
of  the  local  magistrates,  who,  when  apprehensive 
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of  distnrbaneet  (as  proTed  bjtli«ir  appHMtkm 
for  military  aaaiatanoe),  appear  to  have  ne^looted 
to  take  aafficient  measures  for  the  orgamsatjoo 
of  a  eiTil  force  to  oo-operate  with  the  miUtaxy 
at  their  disposal  for  the  soppressioii  of  dieorder 
and  the  protection  of  property. 

**  Under  such  circumstanoes,  of  which  Lien- 
tenant-Ck)lonel  Brereton  must  have  been  fnll^ 
aware,  the  Court  is  of  decided  opinion  that  it 
was  tibe  imperatiTe  duty  of  the  officer  in  com- 
mand of  the  troops  to  have  cheeked,  under 
authority  of  the  local  magistrates,  by  the  most 
prompt  and  determined  measures  the  first 
attempt  on  the  part  of  the  mob  which  en- 
dangered the  security  of  property  or  the  safety 
of  indiyiduals. 

**  It  appears  that  Lientenant-Colonel  Brereton 
was  fuDy  authorised,  and  firequently  required, 
by  the  competent  ciril  aulhoritiea  to  disperse 
the  mob  on  the  Saturday  erening  by  any  ade- 
quate forcible  means  which  he  had  under  his 
orders,  and  the  Court  cannot  but  mainly  attri- 
bute the  outrages,  the  devastation,  and  the 
destruction  of  property  which  took  place  during 
the  following  difty  and  night  to  the  dSsindination 
and  refusal  on  the  part  of  laeuteuant-Colonel 
Brereton  to  allow  the  troops  to  act  with  due 
vigour  and  decision  in  dispersing  the  mobs 
wMch  first  attacked  the  Mansion  House,  as  well 
as  to  his  expressed  disapprobation  of  ihe  con- 
duct of  the  14th  Dragoons,  who  acted  only  in 
self-defence,  and  to  their  consequent  removal 
from  the  city  by  his  order,  in  opposition  to  the 
publicly  declared  wishes  and  opmions  of  the 
civil  authorities  of  the  city. 

**  The  Court  avails  itself  of  the  present  oppor- 
tunity of  expressing  their  decided  opuiion  of  the 


mkehievona  and  dani^efoiis  effeets  whtck  i 
from  brini^ing  troops  mto  contaet  witk  a  Umkm 
and  infunst^  mob  without  pennittin^  them  to 
act  even  in  sdf-defenee,  thus  prodncmg  on  the 
minds  of  tiie  people  a  fieeling  of  confideoee  aad 
seeority  in  the  perpetration  of  outrage,  aad  on 
the  soldier  a  consciousness  of  degnSbtion  the 
sorest  forenmner  of  a  disregard  for  diaeipline 
and  good  order.  It  is  the  painful  duty  of  the 
Court  to  invite  the  attention  of  Laid  HSk  to 
the  foct  that  on  the  Sunday  nif^t,  whilst  many 
parts  of  the  city  (in  which  he  was  the  militaiy 
commandant)  was  in  flames,  Lientenant-Odkuiel 
Brereton  undressed  and  went  to  bed  for  aefrenl 
hours  together,  neglecting  to  attend  to  the  re- 
quisition from  Uie  mayor,  dated  12  o'clock  that 
night,  which  was  delivered  to  him  in  due  ooarse^ 
or  to  take  any  steps  for  the  suppression  of  the 
outragee  which  continued  to  be  peipetcated 
without  oppontion. 

"  The  Court  abstains  from  making  any  obser- 
vations on  the  evidence  which,  in  its  opinioo» 
affects  the  conduct  of  Captain  WaRington,(a)  as 
that  has  aheady  formed  the  subject  of  a  q>eetal 
report.  But  tiie  Court  cannot  refrain  from 
availing  itself  of  the  opportunity  to  express  ita 
highest  admiration  of  the  conduct  of  the  offioew, 
non-commisnoned  officers,  and  men  of  the  14th 
Dragoons  throughout  the  disturbances  which 
took  place  in  the  city  of  Bristol  during  the  S9th, 
80th,  and  31st  of  October,  and  of  tbe  general 
good  discipline  maintained  by  the  squa&on  of 
that  regiment  under  the  circumstances  of  Mosf 
pecuUar  trial." 


(a)  See  above,  p.  SOn. 


APPENDIX  0.(a) 


At  an  inquest  held  on  the  body  of  Robert 
Cully,  C  95,  of  the  Metropolitan  Police,  who 
was  stabbed  in  the  abdomen  with  a  stiletto,  in 
the  course  of  this  same  riot ;  the  coroner's  jury 
found,  on  May  20th,  1888,  the  following  verdict : 
"  We  find  a  verdict  of  justifiable  homicide  on 
these  grounds — that  no  Biot  Act  was  read,  nor 
any  proclamation  advising  the  people  to  disperse; 
that  the  Government  did  not  take  the  proper  pre- 
cautions to  prevent  the  meetmg  from  assembling ; 
and  that  the  conduct  of  the  police  was  ferocious, 
brutal,  aod  unprovoked  by  the  people ;  and  we, 
moreover,  express  our  anxious  hope  that  the 
Government  will  in  fotnre  take  better  precautions 
to  prevent  the  recurrence  of  such  disgraceful 
transactions  in  this  Metropolis." 

"  The  Coroner:  I  do  not  know  how  you  can 
lay  all  these  things  on  the  evidence  wmch  too 
have  heard.  The  only  evidence  you  have  had 
to  show  how  this  man  met  his  death  was  that 
young  woman  who  saw  the  stabs  given  to  a 

(a)  See  above,  Bex  v.  Furs^,  p.  565. 


man  who  was  acting  in  a  laudable  and  imof- 
fonding  manner ;  how  any  one  on  the  juzr  can 
justify  such  an  act  I  cannot  understand.  I  hope 
you,  gentlemen,  will  reconsider  your  verfiet. 
You  are  not  here  to  try  the  conduct  of  other 
persons,  whether  in  the  Government  or  I3ie 
police.  This,  in  my  opinion,  is  no  veidiol. 
(Cries  of  «0h  I  OhI ')  Indeed  it  is  not  It 
was  not  justifiable  homicide.  It  was  «ther 
wilful  mi^er  by  some  one  you  do  know,  or 
some  one  you  do  not  know.  (Laughter  and 
'  Oh  I  Oh'  which  was  suppressed  by  the  oflBoer 
in  attendance.)" 

After  a  long  conversation  between  the  eoto- 
ner  and  the  jury,  the  fbrmer  said,  *"  Gentlemen, 
I  consider  your  verdict  is  disgraceful  to  yon; 
but  I  thank  you  for  your  attention  to  the  ease.'' 
—Place,  MSS.  27,  77»,  f.  57. 

On  the  89th  May  the  Solicitor  General  moved 
the  Court  of  King's  Bench  for  a  writ  of  cer- 
tiorari to  remove  the  inquisition  into  that  Court 
for  the  purpose  of  havmg  it  quashed  as  bad 
in  point  of  law.   The  writ  was  granted.   On  the 
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Mtfa  Mkj  the  inqiiiaitioD  having  betn  remoTed 
into  Covrt  in  accordance  with  the  writ,  the  Solioi- 
tor  General  moved  that  it  shoold  be  quashed, 
and  the  Court  (Deiunan,  C.J.,  littledale,  Farke, 
and  Fatteaon,  JJ.)>  accordingly  quashed  the  in- 
quisition. In  the  Matter  of  Cnlley  5  B.  &  Ad., 
MO;  Place  MSB.  87,  797,  f.  77 ;  Annual  Regis- 
ter,  1838  (Chronicle),  pp.  81  and  8S;  The  Times, 
80th  and  Slst  Maj  1888. 

Thereupon  the  jury  of  the  inquest  petitioned 
the  Honse  of  Commons,  praying  that  the  House 
would  take  the  subject  into  consideration,  and 
pursue  such  measures  as  to  them  might  seem 
fequisite  to  free  the  petitioners  from  blame,  and 
to  secure  to  ftiture  jurymen  the  priTileges  con- 
ferred on  them  by  law.  This  petition  was  pre- 
■anted  on  the  1 8th  June  by  Mr.  Boebuck,  and, 
after  a  debate,  which  was  a4}oumed  to,  and 
resumed  on,  the  14th  June,  it  was  ordered, 
**  That  the  said  petition  do  lie  upon  the  table." 
Com.  Joum.  88, 488, 487  $  Hansard,  Pari.  Deb. 
8td  series,  18,  679,  797. 

On  July  5, 1883,  on  the  motion  of  the  Chan- 
oellor  of  the  Exchequer,  a  Select  Committee  to 
inquire  into  the  circumstances  connected  with 
the  occurrences  in  Calthorpe  Street  was  ap- 
pointed. 

In  the  course  of  his  speech  in  the  debate  the 
8d!&BiUxt  General  (Sir  John  Campbell)  said, 
"The  honourable  member  for  Dublin  (Daniel 
O'ConneU)  had  laid  it  down  as  a  law,  that  no 
public  meeting  could  be  dispersed  without  the 
previous  readmg  of  the  Biot  Act  This  he 
(the  Solicitor  Goieral)  had  protested  against  at 
the  time,  and  he  now  argued  that  it  was  not 
necessary  that  the  Biot  Act  should  be  read 
previous  to  the  dispersing  of  an  illegal  meeting, 
aa  a  magistrate  or  constable  was  quite  competent 
to  disperse  such  a  meeting.  The  Biot  Act 
havmg  been  read,  any  person  remaining  on  the 
gron&d  for  one  hour  afterwards  commits  an 
aet  of  felony ;  and  that  was  the  intended  opera- 


tion of  the  Riot  Act."— Hansard,  Pari.  Deb. 
8rd  series,  18,  690. 

On  the  28rd  August  1883  the  Select  Com- 
mittee reported — 

**  1.  That  it  is  the  opinion  of  this  Committee, 
regard  being  had  to  the  knowledge  possessed  by 
the  Commissioners  of  Police  of  the  character 
and  avowed  intentions  of  the  persons  by  whom 
the  meeting  was  convened,  diat  no  blame  at- 
taches to  tibiem  in  the  arrangements  which  they 
made  for  carrying  into  effect  the  instructions 
they  received  from  the  Secretary  of  State  on  the 
occasion  in  <|uestion. 

**  S.  That  it  is  the  opinion  of  this  Committee 
that  the  conduct  of  the  bodies  of  police  employed 
in  the  actual  dispersion  of  the  meeting  was  not 
attended  with  greater  violence  than  was  occa- 
sioned by  the  resistance  which  they  met  with 
from  a  portion  of  the  meeting,  in  the  execution 
of  their  orders. 

**  8.  That  it  is  the  opinion  of  this  Committee 
that,  after  the  dispersion  of  the  meeting,  some  of 
the  police  employed  in  clearing  the  groimd  were 
suffered  to  follow  persons  to  a  greater  distance 
than  was  necessary,  and  that,  under  these  circum 
stances,  they  were  not  subjected  to  that  efficient 
control  which,  in  a  moment  of  excitement  and 
irritation,  and  after  much  provocation,  could  • 
alone  prevent  individual  instances  of  undue 
exercise  of  power. 

**  4.  That  it  is  the  opinion  of  this  Committee 
that  the  meeting  was  held  with  a  fttll  knowledge 
on  the  part  of  Uie  leaders  that  public  notice  had 
been  given  by  the  Government  of  its  being  con- 
sider^ illegal,  and  that  interference  from  the 
police  might  be  anticipated;  and  your  Com- 
mittee are  further  of  opinion  that  resistance 
in  case  of  interference  was  contemplated,  and 
that,  for  the  purposes  of  such  resistance,  offen- 
sive weapons  of  a  dangerous  nature  were  carried 
and  used  by  some  of  tiie  persona  composing  the 
meetbg."    Com.  Joum.  88,  718. 


APPENDIX  D.(a) 


Taaffe  against  Downes.(b) 
-  r  10,  18,  and  24. 


1812,  June  12, 
1818,  January  29 


November 
and  80. 

Trespass  for  assault  and  false  imprisonment. 

Pleas,7-/*tr#^ :  The  general  issue. 

Seconi:  Not  guilty  as  to  part,  and  to  the 
residue,  justification  for  that  the  defendant  was 
C^i^  Justice  of  the  King's  Bench,  and,  as  such, 
issued  a  warrant  under  his  hand,  containing 
certain  recitals,  and  commanding  the  persons 
therein  named    to    apprehend  and  bring  the 

■^  (o)  See  above,  Dicas  v.  Lord  Brougham,  pp. 
588n,  589n. 

(5)  Lord  Chief  Justice  of  the  Court  of  King's 
Bench  in  Irdand,  afterwards  created  Lord 
Downes. 


plaintiff  before  him  (the  defendant)  or  some 
other  of  the  justices  of  the  King's  Bench,  to  be 
dealt  with  according  to  law.  That  the  plaintiff 
was  arrested  under  the  warrant  by  a  person 
named  in  it,  brought  before  the  defendant,  and 
by  him  delivered  to  bail  for  his  personal  appear- 
ance in  the  King's  Bench  on  the  first  sitting 
day  of  the  then  next  Michaelmas  term,  and  for 
his  attendance  there,  from  day  to  day,  and  from 
term  to  term,  to  answer  aU  such  matters  and 
things  as  should  be  then  and  there  objected 
against  him  on  the  part  of  the  King. 

Third :  Not  guilty  as  to  part,  and  justifica- 
tion as  to  the  residue  similar  to  the  previous 
justification,  but  setting  out  the  sworn  infor- 
mations on  which  the  defendant  issued^  hia 
warrant. 
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Joinder  of  iifiue  on  the  ilnt  pl«a  and  on  the 
sevenl  issues  taken  by  the  second  and  third; 

General  demurrer  to  the  justification  in  the 
second ;  and  (admitting  the  defendant's  appoint- 
ment, &c.) 

Beplication  de  it^uriA  to  the  third. 

A  report  of  the  arguments  and  judgments 
upon  the  demurrer,  by  John  Hatchell,(<f)  bar- 
rister-at-law,  was  published  in  Dublin,  1815, 
and  an  epitome  of  Uie  pleadings,  the  authorities 
relied  on  in  the  arguments  of  counsel  and  in  the 
dissentmg  judgment  of  Fletcher,  J.,  and  the 
judgments  of  the  other  judges  in  hUl,  taken 
firom  Hatchell*8  report,  are  given  as  a  note  to 
Colder  y.  Halket,  3  Moo.  P.O.  p.  86. 

The  following  were  the  material  facts  of  the 
case. 

On  the  9th  July  1811  a  meeting  was  held  in 
the  Old  Theatre,  Fishamble  Street,  Dublin, 
under  the  name  of  an  Aggregate  Meeting  of  the 
Roman  Catholics  of  Ireland,  at  which  it  was 
resolved  *'that  a  committee  of  persons  pro- 
fessing the  Roman  Catholic  religion  should  be 
appointed,  and  requested  to  cause  proper  peti- 
tions to  both  Houses  of  Parliament  to  be  forth- 
with  framed  for  a  repeal  of  the  penal  laws  re- 
maining in  force  in  Ireland,  and  to  procure 
signatures  thereto  in  all  parts  of  Ireland ;  and 
to  take  measures  for  bringing  such  petition 
under  the  serious  consideration  of  the  I«e^s- 
iature  within  the  first  month  of  the  ensumg 
.session  of  Parliament ;  and  that  the  said  com- 
mittee should  consist  of  the  Catholic  peers  and 
their  eldest  sons,  the  Catholic  baronets,  the 
prelates  of  the  Catholic  Church  .in  Ireland,  and 
also  ten  persons  to  be  appointed  by  the  Catho- 
lics in  each  county  in  Ireland,  the  survivors  of 
the  delegates  of  1798  to  constitute  an  integral 
part  of  that  number,  and  also  five  persons  to 
be  appointed  by  the  Catholic  inhabitants  of  each 
4>ari8h  in  Dublin."  And  on  Wednesday,  the  8 1  st 
July  1811,  at  a  meeting  of  the  Roman  Catholic 
inhabitants  of  the  parish  of  St.  Mary,  Dublin, 
held  in  the  Roman  Catholic  chapel  in  Liflfey 
Street,  Dr.  Edward  Sheridan  in  the  chair,  and 
Henry  Edmund  Taaffe  (the  plaintiff)  being 
present,  on  the  motion  of  Thomas  Kirwan,  Dr. 
Edward  Sheridan,  Thomas  Kirwan,  Henry  Ed- 
mund Taaffe,  William  Sweetman,  junior,  and 
Richard  Sheil  were  accordingly  appointed  to 
represent  the  said  parish  on  the  said  committee. 
Tfuiffe  then  took  the  chair  to  express  the  thanks 
of  the  meeting  to  Dr.  Sheridan,  and  the  meeting 
i>roke  up.  On  the  6th  and  8th  August  1811 
three  informations,  deposing  to  the  above-men- 
tioned facts,  were  duly  sworn  before  the  Right 
Honourable  William  Downes,  Lord  Chief  Jus- 
tice of  the  Court  of  King's  Bench  in  Ireland, 
who  thereupon  issued  his  warrant  for  the  arrest 
of  Taaffe  and  others.  Taaffe  was  arrested  under 
this  warrant  on  the  following  day  and  brought 
b^ore  the  Lord  Chief  Justice,  and  by  him  de- 
livered to  bail  for  his  personal  appearance  in 
the  Court  of  King's  Bench  on  the  first  sitting 
day  of  the  then  next  Michaelmas  term,  it  being 
hen  vacation  time. 


(a)  Afterwards  Attorney  General  for  Ire- 
land. 


P«mii,(a)  O*CotifM0,  and  Burnt  tot  the 
plaintiff. 

Fo«eer,(6)  PennrfatherXc)  and  RadeUffe  for 
the  defendant. 

Perrin,  for  the  plamtilE,(iO  cited  S  Hawk.  P.C. 
cap.  18,  sect.  18  ;  Ck>m.  Dig.  tit  Pleader,  E.  15 
(citing  Co.  Litt  232  6.)  ;  2  Hawk.  P.O.  cap.  12, 
sect.  18;  2  Inst.  52 ;  T.B.  17  E.  4,  fo.  5,  pL  I  ; 
2  Hide,  P.C.  79  ;  Windham  r,  Clare,  Cro.  BUs. 
180,  S.C.  L  Leon.  187  ;  Hilly.  Bateman^^StOL 
711;  2  Bac  Abr.  97;  Mosi^  ▼.  FabrtgoM, 
Ck>wp.  161 ;  Oroenvelt  t.  BmnotU,  1  Salk.  896 ; 
S.C.  2  Ld.  Raym.  213,  Gomyns,  76 ;  Hammd 
V.  Howell,  2  Mod.  218 ;  Dr.  Bonham*9  ease,  8 
Rep.  107  ;  Flojfd  v.  Barker,  12  Rep.  28 ;  Rex 
V.  White,  Cas.  temp.  Hardw.  42 ;  2  Hale,  P.C.  5 
(citing  Throgmorton  v.  Allen);  2  RoIL  Abr. 
558;  Y.B.  14  H.  8.  fo.  16,  pi.  8;  Mcropta  T. 
Sloper,  Willes,  85  ;  Gwinne  v.  Poole,  2  Lntw. 
1560;  case  of  the  Marshaleea,  10  Rep.  76. 

Foster,  for  the  defendant,  eited  Fhyd  ▼.  Bar- 
ker, 12  Rep.  28;  Rot.  Pari.  1  H.  4:  i>.  Bom-^ 
hanCs  case,  8  Rep.  107  ;  BusheWs  caae,  1  Mod. 
119,  &C.  Vaugh.  185;  Hamond  r.  HoweU,  I 
Mod.  184,  S.  C.  3  Keb.  382,  2  Mod.  218;  Bur- 
dett  V.  Abbot,  14  East  124 ;  Yin.  Abr.  tit  Judi- 
cial (A.)  4  (citinff  Noy,  157)  ;  cases  collected  in 
(rwinne  v.  PoiSe,  2  Lutw.  988 ;  case  of  the 
Marshalsea,  10  Rep.  69 ;  4  Inst.  71  ;  Bac  Abr. 
tit.  Justices  of  Peace  (A.),  (citing  E)alt  cap.  1, 
and  Bro.  Abr.  tit.  Reoognixance,  pL  14) ;  Lam- 
bard's  Birenarcha,  csp.  8,  f o.  18  ;  2  Inst  189  ; 
Yin.  Abr.  tit  Judges  (L) ;  2  Hale,  P.C  2. 

Pennrfather,  on  the  same  side,  cited  Hamomd 
V.  Howell,  I  Mod.  184  ;  BusheWs  case,  Yaof^fa. 
135  ;  Hanumd  v.  Howell,  2  Mod.  218 ;  Mostfn 
V.  Fahrigas,  Cowp.  179 ;  Floyd  v.  Barker,  18 
Rep.  23  ;  Bamardision  v.  Soawte,  2  Lev.  1 14 ; 
Atkby  V.  Wkite,  2  Ld.  Raym.  938 ;  Miller  ▼. 
Seare,  2  W.  Bl.  1141 ;  SuUon  v.  Johnsttma,  I 
T.R.  948 ;  Le  Caux  v.  Eden,  2  Doug.  594,  per 
Buller,  J.,  p.  602 ;  Eaton  v.  Souihby,  ITTilles,  181 ; 
per  Powys,  J.,  in  Ashby  v.  White,  2  Ld.  Raym. 
944  (citing  Litt.  108)  ;  4  Inst  70  (citing  Bract 
lib.  5,  cap.  7,  fo.  108a) ;  3  Bl.  CJonun.  44  ;  Lam- 
bard's  Eurenarcha,  cap.  3,  fol.  12, 13 ;  2  Hale, 
P.C.  5 ;  1  Hale,  P.C.  588  (citing  Throgmorton 
V.  AUen);  2  RoIL  Abr.  558;  Powell,  J.,  in 
Gwrinne  v.  Poole,  2  Lutw.  1598 ;  GroenveU  ▼. 
Burwell,  I  Salk.  896 ;  S.C.  1  Ld.  Raym.  218  ; 
1  Hale,  P.C.  579  ;  2  Hawk.  P.C.  ci^.  IS.  sect 
11;  Dalt.  Country  Justice,  cap.  70;  Anon.  6 
Mod.  179 ;  4  Bl.  Comm.  287 ;  Anon,  1  Mod.  2 ; 
Sid.  276 ;  Pilton  v.  Darby,Comh.  57  ;  Smith  r. 
Fraser,  1  W.  BL  192 ;  Rex  v.  White,  CJns. 
temp.  Hardw.  42  ;  Bex  v.  Burchett,  1  Stra.  567 ; 
Noy,  157  ;  12  Rep.  28 ;  1  Salk.  477 ;  2  Hawk. 
P.C.  cap.  15,  sect  24  ;  opinion  on  the  writ  of  His- 
beas  Corpus,  Wilmot,  Notes  of  Opinions,  77. 


(a)  Afterwards  a  Justice  of  the  Court  of 
Queen's  Beneh  in  Ireland. 

(6)  Aftenvards  a  Baron  of  the  Court  of  Ex- 
chequer and  a  Justice  of  the  Court  of  Common 
Pleas  in  Ireland. 

Ce)  Afterwards  Lord  Chief  Baron  of  the 
Court  of  Exchequer  in  Ireland. 

(d)  Only  those  reports  in  which  the  passages 
cited  by  counsel  are  to  be  found  are  referred 
to. 
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(y Connelly  for  the  plaintiff  cited  Morgan  v. 
Hughes,  2  T.B.  225 ;  Co.  Litt.  d03  ;  Com.  Dig. 
tit.,  Pleader  £.  17;  1  Bl.  Comm.  850;  St. 
37  Ed.  8.  c.  1.;  4  BI.  Comm.  889,  290;  2 
B  awk.  P.C.  cap.  18,  sect.  18  ;  2  Hale,  F.C. 
llU;  8  Inst.  52;  JTiroamorton  y.  Allen,  2 
Roll.  Abr.  558 ;  Hamond  ▼.  Howdl,  2  Mod. 
218;  Floyd  v.  Barker,  12  Bep.  28;  Barnar- 
dieton  y.  Soame,2  Ley.  114;  Aehhy  y.  White, 
2  Ld.  Baym.  986;  Miller  v.  Seare,  2  W.  Bl. 
1141 ;  Groenvelt  y.  BurweU,  1  Salk.  896;  S.C. 
2  Ld.  Baym.  218 ;  Comyns,  76 ;  Lambaid's 
Eirenarcha,  6,  12,  14;  1  Bl.  Comm.  850; 
Windham  y.  Clere,  Cro.  Eli«.  180;  Eaton  y. 
Southhg,  WiUes,  181;  Rex  v.  White,  Cas. 
temp.  Hardw.  42 ;  Le  Caux  y.  Eden,  2  Dong. 
594. 

'  Badcliffe,toT  the  defendant,  cited  Rex  y.  Neal, 
Cas.  temp.  Hardw.  106 ;  Grocer^  Company  y. 
Archbishop  of  Canterbury,  1  W.  Bl.  770;  Wil- 
mot.  Notes  of  Opinions,  97  ;  Metcalfe  y. 
Hodgson,  Hutton,  120 ;  2  Hawk.  P.C.  cap.  18, 
sect.  20  ;  Rex  y.  White,  Cas.  temp.  Hardw.  42  ; 
Bex  y.  Burchett,  1  Stra.  567  ;  Bex  y.  Almon, 
Wilmot,  Notes  of  Opinions,  265 ;  Damport  v. 
SympjoR,  Cro.  Blis.  520 ;  S.C.  8  And.  47 ;  Aire 
y.  Sedgtoieke,  2  Bolle,  Bep.  197  ;  Lidderdale  y. 
Montrose,  4  T.B.  248 ;  Stone  y.  Lidderdale,  2 
Anst.  588 ;  Flarty  y.  Odium,  8  T.B.  681  ;  2 
Inst  55. 

Bume,  fyr  the  plaintiff,  cited  st.  4A  Geo.  8. 
e.  58. ;  Bex  y.  White,  Cas.  temp.  Hardw.  42 ; 
Bex  y.  Burchett,  1  Stra.  567 ;  i7ex  y.  Almon, 
Wilmot,  Notes  of  Opinions,  265. 

The  following  is  an  epitome  of  the  judgment 
of  Fletcher,  J.,  dissentingCa)  :  — 

(After  stating  the  pleadings)  the  warrant, 
upon  the  pleadings,  must  be  taken  to  haye  been 
illegally  issued.  It  is  said  to  haye  been  a  judi- 
cial act,  but  is  merely  pleaded  as  done  by  the 
Chief  Justice,  as  Chief  Justice,  which  does  not 
necessarily  imply  that  it  was  done  judicially. 
Throgmorton  y.  Allen,  2  BolL  Abr.  558; 
8.C.  Vin.  Abr.  tit.  Trespass  (C.  a.),  yol.  20,  p. 
477 ;  cit.  1  Hale,  P.C.  586 ;  merely  decides  that 
a  warrant  lawful  on  the  face  of  it  is  sufficient 
justification  in  an  action  for  assault  and  false 
imprisonment  against  the  officer  executing  it. 
The  priyilege  of  exemption  from  action  for 
judicial  errors  extends  to  all  persons  exercising 
judicial  functions — Floyd  y.  Barker,  12  Bep. 
28;  Bamardiston  r.  Soam«,2  Ley.  114;  S.C. 
6  St  Tr.  1068.  But  the  functions  of  a  justice 
of  the  Court  of  King's  Bench  are  ministerial 
as;  well  as  judicial.  So  are  those  of  a  justice 
of  the  peace — Lambard's  Eirenarcha,  cap  9.,  pp. 
54,  55,  and  cap.  8.  p.  12.  Issuing  a  warrant, 
either  by  a  justice  of  the  King's  Bench  or 
by  a  justice  of  the  peace,  is  a  ministerial  act. 
The  following  authorities  riiow  the  history  of 
attachment : — ^Lambard's  Birenaroha,  cap.  8. 
p.  12;  Bex  y.  Almon,  Wilmot's  Notes  of 
Opinions,  p.  248  ;  Beg.  Biey.  de  horn,  repleg. 
Fits.  N.B.  152  (2nd  edn.  by  Hale)  ;  the  autho- 
rity  of  Beg.  Brey.  is  supported  by  Nichol- 
son's Sng.    Hist    (ed.    1714),    1,    206,    206; 

(a)  The  judgment  occupies  seyenty  pages  of 
HatohftU's  repoift,  and  took  nearly  five  Lours  to 
ddiTer. 


Selden  on  Fleta,  cap.  9,  s.  1 ;  Bract,  lib.  S 
p.  418 ;  Fleta,  lib.  2,  cap.  12.  The  authority  of 
a  justice  of  the  King's  Bench  is  distinct  from 
that  of  the  Court— 2  lust  58 ;  4  Inst  81,  182 ; 
Wihnot's  Notes  of  Opinions,  p.  100.  The 
Chief  Justice  issued  the  warrant  in  h«s  minis- 
terial capacity  as  consenrator  of  the  peace,  and 
as  such  he  is  mioisterial  to  the  King.  It  cannot 
be  a  judicial  act,  for  it  is  not  the  practice  of  the 
Court  to  issue  warrants  for  misdemeanor  before 
indictment  found  or  certificate  of  information 
filed.  No  warrant  can  issue  for  felony  before  in- 
dictment found  ^4  Inst.  174, 177 ;  citing  Lib.  Ass. 
42  and  68  ;  stat  1  &  2  Philip  and  ^ry,  c.  I., 
and  2  &  3  Philip  and  Maty,  c.  10. ;  Y.B.  4  H. 
8.  fol.  16.  At  Common  Law  no  Court  can 
arrest  on  indictment  found  for  any  trespass — 
Fits.  Abr.  tit  Assise,  17;  citing  82  Hen.  8. 
pi.  10 ;  ibid.  tit.  Process,  pi.  188 ;  Finch,  855  ; 
Y.B.  29  Ed.  8.  pi.  18 ;  12  Bep.  181  ^contra 
Bastell,  268 ;  but  that  is  under  stat.  2  Hen.  5. 
c.  7.)  ;  8  Hale,  P.C.  191 ;  and  stat.  48  Geo.  3. 
c.  58.  The  passage  in  2  Hawk.  P.C.  cap.  18, 
sect  18,  is  not  supported  as  to  misdemeanors  by 
the  authorities  in  margine.  2  Hale,  P.C.  108,  is 
confined  to  felonies :  so  is  4  Bl.  Comm.  187. 
And  the  dictum  at  the  end  of  Beg.  y.  Tracy, 
6  Mod.  179,  is  expressly  oyerruled  by  Bengough 
V.  Bossiter,  4  T.B.  505.  In  order  to  be  pro- 
tected the  act  must  be  judicial,  but  acts  done 
out  of  Court  are  extra-judicial->/'^y<f  v.  Barker, 
12  Bep.  23;  BushelVs  case,  1  Mod.  119.  The 
act  here  was  extra •jndicial^-4  Inst.  78;  Wil- 
mot's  Notes  of  Opinions,  243.  It  does  not 
follow  that  being  done  by  a  judge  the  act  must 
be  judicial.  Bex  y.  White,  Cas.  temp.  Hardw.  42, 
is  not  contra.  The  dictum  in  Bex  y.  Almon, 
Wilmot's  Notes  of  Opinions,  269,  as  to  the 
reason  for  punishing  disobedience  to  a  warrant 
b^  attachment,  is  not  reliable.  The  reason 
giyen  for  the  answer  to  the  seventh  question  on 
habeas  corpus,  Wilmot's  Notes  of  Opinions, 
104,  is  inaccurate — see  per  Lord  North  in  the 
Bioters*  case,  1  Vem.  175 ;  S.C.  1  Eq.  Ca.  Abr. 
441;  Bridgman  y.  Holt,  Show.  P.C.  11). 
Fiats  stand  on  a  different  footing ;  the  capias  is 
issued  by  the  Court.  Novelty  is  no  objection  to 
this  action,  for  every  cause  of  action  must  have* 
been  novel  once.  The  fact  that  the  statutes  as 
to  justices  pleading  the  general  issue  do  not 
extend  to  justices  of  the  superior  courts  is  in 
favour  of  the  plaintiff.  The  action  is  not 
against  public  policy — Bridgman  y.  Holt,  Show. 
P.C.  118. 

The  following  judjp;ments  of  the  majority  of 
the  Court  are  taken  from  Hatchell's  Beport : 

Matne,  J.  :  In  this  case,  however  sorry  I 
am  to  differ  from  the  learned  judge  who  has 
preceded  me  in  pronouncing  the  judgment  of 
the  Court  upon  this  important  case,  yet  I  am 
decidedly  of  opinion  that  the  demurrer  ought  to 
be  oyerruled,  and  that  the  plea  contains  a  bar  to 
this  action.  I  feel  that  the  cause  of  my  diffenng 
in  opinion  from  my  brother  Fletcher  in  owing  to 
his  arguing  on  a  question  that  is  not  before  the 
Court  It  has  been  argued  mostly  at  hai  aud 
bench,  as  if  the  question  was.  whtcher  it  was 
lawful  or  defensible  for  a  judge,  without  any 
offence  committed  or  efaaige  made  upon  oath  of 
orime  or  suspicion   of  crime   committed*  to 
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impfison  a  eiibject— «j;  fnero  moAi— oat  of  his 
mere  caprice  or  malice.  Nothing  in  my  iq[>pre- 
henaion  is  less  like  the  qnestion  before  as.  The 
Chief  Jastice(a)  makes  no  each  qaestion.  It 
is  not  the  question  here  apon  the  record.  (The 
learned  judge  then  read  the  plea  to  which  the 
demurrer  was  taken.)  The  action  is  for  assault 
and  fUse  imprisonment.  The  plea  in  effect  is, 
that  fJl  that  is  necessary  or  proper  for  the  Court 
to  inquire  into  in  this  action  is  that  the  defen- 
dant is  Chief  Justice  of  the  King's  Bench ;  and 
as  such,  and  in  the  course  of  his  office  of  Chief 
Jostiee,  issued  a  warrant^legal  on  the  fiuse  of 
it— to  cause  this  plaintiff  to  do  what  was  neces- 
sary for  his  answering  the  charge  (in  the  warrant 
fully  recited)  of  a  criminal  offence,  fully  also 
recited  to  have  been  sworn  tO|  and  that  the 
on\j  assault  and  imprisonment  was  the  con- 
stable's bringing  the  plaintiff  to  give  bail  in  the 
course  of  this  proceeding  on  that  charge.  The 
plea  of  the  Chief  Justice  does  not  say  that  it  is 
the  right  of  a  judge  to  imprison  without  cause ; 
but  that  it  is  the  right  of  a  judge  not  to  be 
called  on,  in  every  man's  action,  upon  every 
exercise  of  his  official  authority,  to  become  a 
defendant  before  a  court  and  jury,  to  show  and 
make  out  the  case  by  which  it  was  his  duty  as 
a  judge  to  imprison  the  party  charged  with 
crime  or  misdemeanor.  But  what  is  the  fact 
to  be  put  in  issue  ?  It  is  this:  the  plea  of  the 
Chief  Justice  says,  "Ton,  the  plaintiff,  bemg 
imprisoned  under  my  warrant,  have  a  right  to 
try  by  your  action  in  a  court  of  law  whether  I 
am  a  judge  of  the  King's  Bench,  and  whether  I 
did  more  against  you  than  issue  a  warrant 
according  to  the  legal  course  upon  an  alleged 
criminal  charge.  If  I  have  done  more  you  can, 
on  my  plea,  prove  it.  If  I  made  a  warrant  the 
fhindulent  cover  for  oppression,  or  corraption, 
or  malice,  you  can  on  my  plea  aver  that.  If  I 
have  done  anything  agamst  you  not  in  the 
course  of  my  office  you  can  say  so.  If  the 
charge  recited  in  my  warrant  is  no  legal  charge 
of  an  offence  your  demuner  will  serve  you. 
But  I  deny  your  right  to  tzy  before  this  court 
and  a  jury  in  this  action  uie  grounds  of  my 
judicial  acts,  or  the  rectitude  or  legality  of  my 
judgment."  The  plaintiff,  not  content  with  this 
answer,  demurs,  and  thereby  contends  that  the 
Chief  Justice  is  bylaw  boimd  here  in  this  action 
to  come  to  trial,  not  only  of  the  matter  of  &ct 
which  he  offers  for  trial,  but  of  all  the  facts, 
grounds,  details  of  proceedings,  and  circum- 
stances of  offence  charged  against  the  plaintiff; 
and  also  that  he  must  discuss  and  bring  to 
decision  before  this  court,  or  the  judge  at  nisi 
prius,  the  rectitude  and  reasons  of  his  acts  and 
judgment.  The  plea  brings  the  case  to  the 
same  question  as  if  the  plaintiff  had  declared 
that  the  Chief  Justice,  acting  as  a  judge  of  the 
King's  Bench,  issued  his  warrant  in  the  regular 
way,  with  recital  of  informations  before  him  on 
oaUi,  of  a  crime  committed  by  the  plaintiff,  and 
that  he  held  him  to  bail  to  answer  against  that 
charge  in  the  proper  court.  The  Chief  Justice 
Las  done  no  more  than  bring  on  the  record  what 
the  plaintiff  omitted  of  these  truths.  If  the 
plaintiff  had  so  declared,  the  Chief  Justice,  I 


(a)  The  defendant.    See  above,  p.  1817i>. 


presamcy  would  have  demoned,  aad  I  woold 
be  of  opinion  that  snoh  demurrer  ought  to  be 
allowed.  It  is  now  the  same  qnestioD,  vis.. 
Does  the  imprisonment  now  appear  to  this  Coott 
to  have  been  a  judicial  act?  If  it  does»  tbe 
plea  standing  admitted  is  a  bar. 

A  second  question,  scazeely  attempted  to  be 
made  at  the  bar,  will  not  require  much  ajqgn- 
ment,  and  little  more  than  an  observaiioi^ 
namely,  whether  an  action  lies  against  a  judge 
for  lus  judgment  or  judicial  acta.  A  third 
questioi^  rather  mentioned  than  aigued,  was  on 
the  distinction  between  judicial  acts  in  court 
and  out  of  court. 

And  first,  as  to  the  question  whether  an 
action  lies  against  a  judge  for  his  judicial  acta. 
The  Chief  Justice  is  by  the  Common  Law  a 
depository  of  the  King's  authority  for  the 
purpose  of  administering  justice  to  the  nation; 
he  acts  upon  oath  and  upon  high  confidenoew 
and  immediately  with  his  court  represents  the 
King  in  that  sacred  and  important  duty.  The 
King  does  justice  through  his  judges ;  they  are 
his  delegates,  and  they  are  aceountaUe  to  him 
alone  for  the  pure  and  honest  performance  of 
their  trust ;  and  they  and  the  King  are  towards 
the  people  in  dispensing  the  law,  as  it  were,  one 
individual  authority.  There  must  be  some 
place  and  part  in  the  stage  of  proceedings, 
some  point  in  the  administration  of  the  law, 
where  unqualified  confidence  is  to  be  reposed 
and  acknowledged  ;  and  in  the  declaring  of 
justice  to  the  nation  that  place  rests  in  the 
King's  judges.  The  difference  beti?een  the 
judges  of  the  superior  and  inferior  courts  has 
not  been  sufficiently  attended  to.  The  Ktng*8 
judges  stand  next  to  or  with  the  King^  or  S>r 
him,  appointed  by  him,  and  responsible  to  him ; 
and  he  will  have  his  justice  done  by  them,  and 
by  them  alone.  The  inferior  judges  stand 
under,  and  represent  the  authority  of  suljeets ; 
they  have  only  the  responsible  power  of  subjeots 
entrusted  to  them,  or  they  are  placed  at  a  dis- 
tance in  responsibility  from  the  King,  and  axe 
subject  to  the  control  and  direction  of  the 
superior  courts.  An  action  befoK  one  jadge 
for  what  is  done  by  another  is  in  the  nature  of 
an  appeal,  and  is  the  appeal  from  an  eqoal  to 
an  equaL  It  is  a  solecism  in  the  law.  I  say 
that  the  plaintiff's  case  is  against  the  indepen- 
dence of  the  judges.  The  principle  contended 
for  would  annihilate  that  ind^endence.  Judges 
are  to  be  equally  independent  of  the  Ctown  and 
of  the  people.  If  there  must  be  parties  in  the 
nation,  and  one  is  inclined  to  degrade  judges 
and  intimidate  them  into  subjection  to  their 
views,  it  may  also  happen  that  another  party 
may  be  so  inclined  the  next  day ;  the  partisans 
of  a  King  may  wish  to  reduce  them  to  servility, 
the  partisans  of  anarchy  or  revolution  to  render 
them  their  instruments  of  a  worse  despotism 
or  intimidate  them  from  the  performance  of 
their  duty  and  from  restraining  the  first  and 
insidious  efforts  towards  confusion  and  rebel- 
lion. The  honest,  good,  and  constitational  mind 
will  always  wish  to  find  them  entirely  free  and 
unbiased,  and  will  rather  entrust  them  with  a 
high  and  unquestionable  authority,  and  if  guilty 
leave  their  punishment  to  Parliament  alone, 
than  hazard  their  fortitude  and  independenee 
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bj  the  alaim  and  question,  pains  and  expense,  of 
as  many  aotions  as  there  may  be  acts  of  duty 
encountering  the  bad  passions  and  prejadices  of 
mankind.  The  constitutional  idea  of  a  judge 
is  "dignity"  for  the  sake  of  the  King  and 
people. 

Tliere  was  one  case  in  England  where  an 
attempt  somewhat  similar  to  this  was  made; 
an  action  against  the  judges  at  the  sessions  In 
London;  and  there  it  was  soon  decided  that 
no  such  action  lay.  (a)  Liability  to  erery  man's 
action  for  eyery  Judicial  act  a  judge  is  called 
upon  to  do  is  the  degradation  of  the  jud^  and 
eannot  be  the  object  of  any  true  patnot  or 
honest  subject.  It  is  to  render  the  judges  slayes 
to  every  court  that  holds  plea,  to  every  sheriff 
juror,  attorney,  and  plaintiff.  If  you  once 
break  down  the  barrier  of  their  dignity  and 
•abject  tbem  to  an  action  you  let  in  upon  the 
judicial  authority  a  wide,  wasting,  and  haras- 
sing persecution,  and  establish  its  weakness  in 
a  degrading  responsibility.  As  to  the  autho- 
rities upon  the  subject,  no  such  action  was  ever 
sustained ;  and  save  that  of  Hamond  v.  Howell, 
1  Mod.  184,  and  2  Mod.  218,  so  often  men- 
tioned, none  was  ever  attempted  but  once  before, 
and  t^t  in  Ireland,  where  it  was  also  thought 
of,  to  bring  an  action  against  the  chief  governor 
of  the  country.  But,  as  in  the  case  of  the 
King's  judges,  so  in  that  of  his  representative  the 
Lord  Lieutenant  of  Ireland,(6)  the  constitutional 
remedy,  if  there  were  misconduct,  is  before  the 
King  and  the  Parliament.  The  case  attempted 
in  London  was  the  stroogest  imaginable.  The 
Becorder  of  London  was  the  judge  ;  his  act 
was  expressly  declared  illegal  by  the  Court 
of  Oommon  Fleas  upon  discussing  the  case 
on  a  habeas  cof^ut— Yaugh.  185.  Upon  that 
opinion  of  the  Court  an  action  afterwards  was 
Iffought  against  him  in  the  King's  Bench  before 
Lord  Chid?  Justice  Hale  and  his  brothers ;  and 
what  were  Hale's  expressions  ?  That  the  action 
would  not  lie.  That  in  the  case  of  an  erroneous 
judgment,  though  a  writ  of  error  doth  make 
void  the  judgment,  it  doth  not  make  the  award- 
ing the  process  void  to  that  purpose ;  and  the 
matter  was  done  in  a  course  of  justice,  and 
that  they  would  have  but  a  cold  business  of  it — 
1  Mod.  119,  and  afterwards  in  2  Mod.  218  the 
nme  case  came  on ;  and  Howell  having  pleaded 
the  special  matter  the  plaintiff  replied  ae  mjurid 
9mA  prapriA;  and  to  this  the  defendant  demurred ; 
«nd  what  was  the  opinion  of  the  whole  court  f 

"That  the  bringing  of  this  action  was  a 
greater  offence  than  the  fining  of  the  plaintiff, 
and  committing  of  him  for  non-payment ;  and 
that  it  was  a  bold  attempt,  both  against  the 
Goremment  and  justice  in  general."  It  was  an 
airor  cA  judgment  for  which  no  action  would 
lie. 

There  is  no  other  reported  authority,  for 
there  was  no  other  case  of  such  an  action 
attempted ;  but  there  is  plenty  of  solemn  autho- 
rity on  the  law  and  principles  of  such  an  aotion. 

(a)  Hamond  v.  Howell,  2  Mod.  218. 

(6)  Tandy  v.  Earl  of  Westmoreland,  27  St. 
Tr.  1246.  See  Luby  v.  Xorif  Wodehouae,  17 
Ir.  0.  LJL  618  ;  SulUvan  v.  Lord  Spencer,  Ir. 
R.  6  C  Ji.  178. 


Besides  Sir  Bardley  Wilmot  and  Lord  Coke,  the 
authoritiea  of  bou  of  whom  have  been  ques- 
tioned, BoUe,  Hale*  Hawkins,  Blaokstone,  De 
Grey,  and  whoever  else  at  the  bar  or  bench 
have  been  reflured  to  on  the  subject,  are  deci- 
dedly against  the  monstrous  doctrine  contended 
for  by  the  plaintiff.  We  find  in  Floyd  v.  Barker, 
12Bep.  28:— 

**  Jurors  are  not  to  be  drawn  in  question,  nor 
judges.  No  proof  to  be  admitted  against  the 
presumption  that  they,  as  sworn,  will  do  justice. 
They  are  guardians  of  the  King's  oath,  and  are 
to  answer  to  him  alone ;  for  otherwise  it  would 
tend  to  the  scandal  and  subversion  of  all  jus- 
tice ;  and  those  who  are  the  most  sincere  would 
not  be  firee  from  continual  calumniations.  For 
muUa  insidia  atait  bonie.** 

In  MiUer  v.  Seare,  2  Wm.  Bl.  1141,  De  Grey, 
Chief  Justice,  said  s — 

**  It  is  agreed  the  judges  in  the  King's  supe- 
rior courts  of  justice  are  not  liable  to  answer 
personally  for  their  errors  in  judgment;  and 
this  not  so  much  for  the  sake  of  the  jndges  as 
of  the  suitors  themselves.  The  protection  in 
regard  to  the  superior  courts  is  absolute  and 
universal ;  with  respect  to  the  inferior,  it  is  only 
while  they  act  withm  their  jurisdiction ; " 

And  again  we  find  the  followinff  passajre  in 
8  Bl.  Comm.  42  :—  o  *-     -6 

"  Bracton  expresses  the  power  and  dignity  of 
the  King's  Bench  when  he  says  that  the  justices 
of  this  court  are  capitales,  generales,  perpetui, 
et  mt^ores  ;  a  latere  regis  residentes,  qui  omnium 
aliorum  corrigere  tenentur  if\jurias  et  erroresj* 

And  with  those  ancient  and  high  authorities 
in  our  law  is  perfectly  consistent  what  is  said 
by  Wilmot,  104,  in  answer  to  the  question  by 
the  Lords,  whether  if  a  judge  before  the  statute 
of  Charles  had  refused  to  grant  the  habeas 
corpus,  the  subject  had  any  remedy  at  law,  by 
action  or  otherwise,  against  the  judge. 

**  I  think,"  says  he,  « that  the  subject  had  no 
remedy  at  law,  by  action  or  otherwise,  against 
the  judge  for  soon  refusaL  The  denying  a  writ 
stands  upon  the  same  ground  as  any  other 
breach  of  duty." 
And  in  p.  259  he  illustrates  his  doctrine  thus: 
<*  The  Constitution  has  provided  very  apt  and 
proper  remedies  for  correcting  and  rectifying 
the  involuntary  mistakes  of  judges;  and  for 
punishing  and  removing  them  for  any  voluntary 
perversions  of  justice." 

It  is  also  liud  down  in  an  ancient  case  in 
l.BoU.  Abr.92:— 

**  A  man  shall  not  have  an  action  on  the  case 
against  a  judge  of  record  for  giving  a  false 
judgment." 

Again,  we  have  the  opinion  of  an  eminent 
writer  on  oriminal  law,  and  of  comparatively 
modem  authority,^Serjeant  Hawkins  thus  ex- 
presses himself  in  2  Hawk.  P.C.  c.  15,  s.  24  :—. 
*<Th]s  stetute  (Habeas  Corpus  Act)  makee 
the  judges  liable  to  an  aetion  at  the  suit  of  the 
party  grieved  in  one  case  only,  which  is  the 
reftising  to  award  a  habeas  corpus  in  vacation 
time;  luid  seems  to  leave  it  to  their  discretion  in 
aU  other  eases  to  pursue  its  directions  in  the 
same  manner  as  they  ought  to  exeeute  all  other 
laww,  withovt  making  them  subject  to  the  action 
of  the  party  or  to  any  other  express  penalty  or 
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forfeiture:  and  this  if  moet  agreeable  to  the 
general  reason  of  the  law,  whieh  r^nlarlj  will 
not  suffer  A  jadce  to  be  liable  to  an  action  for 
what  he  does  aslndge.'' 

And  obserre,  here  he  was  qpeaking  of  acts 
done  by  judges  out  of  court.  Again,  in  the 
same  book,  2  Hawk.  P.O.  cap.  18.  s.  10  : — 

*<  No  man  is  liable  to  an  action  for  what  he 
does  as  Judge." 

What  says  my  Lord  Chief  Justice  Hale  m 
BuihelVs  case,  1  Mod.  119  :— 

"  I  speak  my  mind  plainly  that  an  action  will 
not  lie.  In  case  of  erroneous  judgment  giyen 
by  a  judge,  shall  the  party  have  an  action  of 
fSUse  imprisonment  against  the  judge?  Ko; 
nor  agamst  the  officer  neither — the  matter  was 
done  in  a  course  of  justice.'' 

And  again,  in  the  same  case,  2  Mod.  318,  the 
whole  court  treats  the  action  as  criminal,  and 
said— 

"that  the  bringing  the  action  was  a  g^reater 
offence  than  fining  the  plaintiff;  and  that  it  was 
a  bold  attempt  against  the  GoTcmment  and 
justice  in  general." 

See  how  such  an  action  was  considered  by  the 
bench  and  the  bar  in  the  celebrated  modem 
case  of  Burdett  ▼.  Abbot,  Speaker  of  the  House 
of  Commons.  In  14  East.  123,  Bayley,  J.,  asks 
the  counsel  this  question.  Would  an  action  lie 
in  the  Court  of  Common  Pleas  -against  the 
judges  of  this  Court,  or  either  of  them,  who 
signed  a  warrant  of  commitment  ?  and  how  is  it 
answered  by  Burdetf  s  counsel,  Mr.  Holroyd  ? 

«  Certainly,  no  action  would  lie  against  judges : 
they  are  accountable  in  another  vray ;  no  com- 
mon proceedings  in  the  ordinary  way  can  go 
against  tiiem.  But,  with  submission  to  the 
Court,  if  they  issued  a  warrant  of  commitment 
in  a  matter  of  which  Uiey  had  no  jurisdiction  at 
all,  and  which  appeared  so  on  the  fitce  of  the 
warmnt,  an  action  would  lie  there  against  the 
officer,  who  arrested  or  imprisoned  the  party 
upon  such  warrant." 

We  find  also  legislatiTe  opinion  upon  this 
point  appearing  in  the  statutes  empowering 
to  plead  the  general  issue,  giving  in  such  cases 
notices  to  magistrates,  limitations  of  actions, 
costs,  &c.  If  this  action  lies  here,  so  it  would 
in  any  of  the  most  inferior  courts  in  the  king- 
dom, the  law  draws  no  distinction.  It  ts 
admitt^  that  no  action  li^s  against  a  witness 
for  what  he  deposes  in  a  court  of  justice,  because 
he  must  be  free  and  unfettered  in  riving  his 
evidence,  and  he  is  brought  there  in  tne  course 
of  law  and  by  the  summons  of  the  King.  As  to 
the  question  whether  the  warrant  here  was  a 
judicial  act,  the  ground  of  argument  arose  firom 
a  confhsion  of  ideas ;  because  it  is  stated  that 
certain  other  persons  besides  judges  have  power 
to  do  the  like  act  in  certain  cases^if  it  did  not 
occur,  that  another,  who  is  not  a  judge  of 
King's  Bench,  issues  such  warrants,  it  would 
not  probably  be  argued  that  when  a  judge  of 
King's  Bench  issues  one,  it  is  not  a  judicial 
act.  Here  is  an  act  done  by  one  who  is  a 
judge — done  in  a  matter  within  his  jorisdietion 
as  a  judge;  and  6011A  fide  intendmg  to  act 
therein  as  a  judge.  How  then  can  it  be  ima- 
gined that  it  is  not  a  Judge's  act?  Why, 
fbrsooth,  say  the  counsel  for  the  plaintiff,  the 


Chief  Justice  is  ajnstiee  of  the  peace  or  a  eoo- 
servator,  and  a  Chief  Justice  distinct ;  and  «e 
tell  you  he  must  have  done  such  an  ontngeoos 
act  as  this  in  his  second  person  and  in  his 
inferior  character  as  a  conservator  and  not  as  a 
Chief  Justice.    If  it  could  be  thought  of  as  a 
serious  question — as  a  good  ground  of  defence, 
the  plaintiff  would  have  replied  so,  and  not 
demurred,  for  by  so  doing  it  is  admitted  dot  if 
there  is  no  legal  impossibility  of  the  act  beiag 
done  as  judge,  it  was  done  as  judge,  and  in  no 
other  character.    But  it  is  said  that  the  Act 
48  Geo.  8.  c.  58.  is  the  only  authority  by 
which  a  judge  of  the  King's  fiench  can  issue 
any  warrant  for  misdemeanor,  before  indict* 
ment ;  and  it  is  truly  said  that  this  wsrrant  is 
not  under  that  statute,  and  is  therefore  void,  or 
h  nothing  more  than  the  warrant  of  a  justice  of 
peace  in  the  person  of  the  Chief  Justice.    But 
read  the  statute ;  and,  I  ask,  does  it  dedaie,  or 
even  imply,  anything  against  the  jud^*s  poirer, 
which  he  has  practised  universally,  tmie  out  of 
mind,  and  which  power  is  recognised  by  die 
authority  of  Hawkins  and  Dalton  ?    Is  not  the 
statute  made  expressly  to  extend  the  kind  of 
proceedings  before  given  in  revenue  cases ;  and 
to  give  warrants  marked  for  bail  in  specific 
sums;  and  to  give  plea  and  appearance   by 
de&ult?    Indeed,  if  this  warrant  is  void  as  a 
judge's  warrant,  I  do  not  see  how  the  justice  of 
peace  got  the  power  to  issue  it,  or  the  conser- 
vator mentioned  by  my  brother  Fletcher.    A 
judge  of  King's  Bench  is  as  much  a  justice  of 
peace  as  he  is  a  constable  or  ooroner.    He  hss 
in  him  the  power  of  all  these ;  but  he  is  not 
thereby  the  less  a  judge :  justices  of  peace  are 
ministerial   often,    judges    of    King:'s   Bench 
never.    It  is  sud  that  they  are  ministerial  to 
tiie  Kinff .    Why  ?    On  the  contrary,  they  have 
his  whole  legal  power  in  matters  toachmg  the 
administration  of  justice ;  and  he  cannot  but  act 
by  them.    See  the  ludicrous  consequences  of 
treating  them  as  ministerial,  or  subjecting  them 
to  an  action.    They  become  amenable  to  eveiy 
other  species  of  correction  by  a  court,  attach- 
ment, &c.    One  hour  at  the  bar,  the  next  on 
the  bench,  of  the  same  or  some  other  court. 
They  would  have  a  busy  and  a  haraswing  time ; 
ffetting  firom  one  station  to  the  other — from  the- 
judge  to  the  accused — ^from  the  corrector  to  tht^ 
corrected.    As  to  another  topic  relied  on  in  the 
course  of  the  argument,  I  must  differ  ficon 
those  who  have  preceded  me ;  for  I  consider 
one  judge's  act  to  be  the  act  of  all  the  Court ; 
and  my  brother  must  be  under  some  lapse  in 
that  respect  in  aig^uing  on  the  contranr  prin^ 
ciple ;  for,  in  my  mind,  a  judge  in  his  chamber 
does  no  act  which  the  Court  may  not  also. 
Bven  his  bailing  is  not  like  a  justice  of  the 
peace's  bailing  ;  but,  according  to  his  discre- 
tion, and  he  has  that  power  in  m  cases  whatso- 
ever^2  Inst  189 ;  nor  was  he  ever  thought  to 
be  affected  by  any  of  the  multitude  of  statutes 
on  which  the  power  and  authority  of  die  justice 
of  peace  depends — his  power  is  by  the  common 
law.    How  does  the  warrant  of  the  Court  differ 
flrom  the  warrant  of  the  judge?     Not  in  the 
least    Consider  the  nature  of  side  bar  roles  and 
other  acts  of  the  same  kind—- fiats  t  taldng  bafl ; 
refusing  it ;  granting  habetu  earpuM*,  refusing 
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it;  discharging  on  it;  remanding  on  it,  &o. 
Would  an  action  lie  for  eveiy  one,  or  for  any 
one  of  these  acts?  What  distmotion  is  there 
between  these  most  solemn  acts  of  the  Court  in 
respect  of  the  protection  of  the  judge  ?  and 
what  difference  between  them  and  this  warrant? 
None  I  It  is  only  a  confusion  of  ideas  ;  because 
it  is  a  thing  which,  in  certain  cases,  can  be  done 
by  others  who  axe  liable  to  the  examen  of  the 
Courts,  by  action,  which  the  judges  are  not; 
and  this  doctrine  and  reasoning  is  amply  sus- 
tained by  the  eeveral  cases  cited  and  commented 
on  at  the  bar,  namely,  Bex  t.  White,  Cas.  temp. 
Hardw.  42,  the  alignments  of  the  judges  in  Bex 
▼.  Wilkes,  4  Burr.  2527,  and  also  by  the  case  of 
GMschnidt  t.  Marryat,  I  Camp.  562.  And  Wil- 
mot  in  the  caee  of  Bex  ▼.  Aimon,p»  868, says: — 
« I  can  make  no  difference  between  a  judge 
acting  in  a  Court,  or  judicially  out  of  it  (speaking 
as  to  the  protection,  privilege,  and  dignity  of 
•a  judge  in  a  case  of  libel),  &c.  He  acts  by 
virtue  of  the  patent  constituting  him  a  judge  of 
this  Court,  and  of  the  power  which  the  law  gives 
him  in  that  character  and  capacity.  When  he 
issues  his  warrant  as  a  conservator  of  the  peace, 
the  Court  punishes  the  officer  who  disobeys  it, 
by  attachment.  Why  ?  Because  it  is  the  act 
of  a  judge  in  his  judicial  capacity,  &c.  (Thus 
confirming  the  case  of  Hex  v.  White,)  Suppose 
ha  was  ctUumniated  for  issuing  such  a  warrant, 
would  not  the  Court  grant  an  attachment  for  it  ?  " 

And  in  p.  97  he  again  says  :•— 

**  The  acts  done  in  Court  and  out  of  Court, 
taken  together,  form  that  system  of  practice  by 
which  the  benefit  of  the  law  is  dealt  out  to  the 
people." 

And,  in  p.  100 : — 

"Judges  issue  warrants  out  of  their  own 
proper  authority,  separate  from  the  Court,  and 
out  of  term." 

Almost  the  same  words  are  used  by  the  three 
judges  in  Wilke^s  case,  4  Burr.  2569  :~ 

''  A  great  deal  that  may  be  done  in  Court  is 
done  by  judges  at  chambers  in  term  time ;  in 
vacation,  a  great  deal  more  is  done  by  them  in 
chambers,  because  it  can  be  done  nowhere  else." 

This  judge.  Sir  £.  Wilmot,  has  been  on  the 
present  occasion,  I  believe,  for  the  first  time, 
assailed  in  his  character  for  knowledge  and 
•  intqnity ;  yet,  in  the  parts  only  of  his  judgment 
in  Rex  v.  Altnon  which  press  on  this  ease  he 
has  other  support  than  my  opinion  of  him — so 
has  the  C^urt  in  which  he  sat;  and  the  able 
reporter(a)  of  their  enlightened  and  unanimous 
decisions.  With  respect  to  the  book  of  his 
Opinions  upon  which  so  much  has  been  said. 
What  is  its  intrinsic  merit  ?  what  its  authority  ? 
Does  it  not  prove  itself  ?  Has  it  not  as  good  a 
dum  to  respect,  and  ought  it  not  to  carry  as 
much  weight  with  the  law  world,  as  other  great 
men's  commentaries?  At  least,  how  did  the 
Court  and  bar  receive  it  in  Burdett  v.  Abbot 
when  Sir  Y.  Gibbs  cited  the  judge's  arguments  in 
Almon'e  case  and  called  it  his  "  admirable  argu- 
ment?"     So  far,  I  think  upon  principle  and 


(a)  Sir  James  Burrow,  Master  of  the  Crown 
Office* 


authority,  there  can  be  no  question  of  the  pro- 
tection of  the  judge  for  acts  done  out  of  Court 
as  well  as  done  upon  the  bench ;  and  now  as  to 
the  act  in  question  being  one  which  he  might 
do  out  of  Court,  see  2  Hale,  P.C.  5,  6  :~ 

*'Any  of  the  justices  of  the  King's  Bench 
may  issue  out  their  warrants  for  apprehending 
of  a  malefactor,  or  for  surety  of  the  peace,  in 
any  county ; " 

And,  p.  105,  as  to  the  power  of  the  King's 
Bench  in  cases  of  breaches  of  the  peace,  and 
before  indictment : — 

**  The  Court  of  King's  Bench  hath  not  only  a 
power  to  issue  writs  upon  indictments  or  appeals 
before  them,  but  have  slso  power  by  oi^er  to 
command  the  sheriff  of  the  county  where  they 
sit,  or  the  marshal  of  the  Court,  to  apprehend 
felons  or  disturbers  of  the  peace,  and  bring 
them  before  the  Court." 

With  respect  to  the  plea  which  is  here  put 
upon  the  record  in  bar  to  the  present  action,  I 
think  there  ought  not  to  be  a  second  opinion  as 
to  the  necessity  and  propriety  of  putting  it  in  by 
the  Lord  Chief  Justice  of  the  King's  Bench.  I 
can  easily  believe  with  Mr.  Badcliffe,  that  the 
Chief  Justice  wished  the  decision  to  be  on  the 
abstract  question,  whether  he  ought  to  give 
other  answer  to  the  action  than  he  has  done  by 
this  plea.  1  think  that  those  who  surmised  that 
this  plea  was  prepared  against  his  approba- 
tion, as  if  it  was  unfit  for  his  candid  and  honour- 
able justification,  took  away  from  him  a  merit  to 
which  he  is  entitled,  and  which  is  a  further 
proof  of  his  just  conception  of  the  judicial 
character,  of  his  constitutional  spirit,  and  of  his 
fortitude  and  personal  disinterestedness.  I  have 
a  perfect  recollection  of  the  learned  and  re- 
spectable defendant  statins  to  the  judges  (when 
takinff  their  opinion  whether  he  sho^d  sit  on 
the  trials  of  Kirwan  and  others)  (a)  that  he  was 
resolved  to  take  no  step  in  this  action,  nor  put  in 
any  plea  that  should  compromise  the  constitu- 
tional right  of  the  judges,  or  desert  that 
dignified  and  constitutional  defence  which  a 
judge  ought  to  make.  It  happened  that  my 
brothers  Fox  and  Fletcher  were  not  present  at 
the  time,  and  it  may  be  a  fact  with  which  they 
are  unacquamted ;  but  I  thought  it  infinitely  to 
the  honour  of  the  Chief  Justice  of  the  King's 
Bench  to  display  a  temperate  but  fixed  resolu- 
tion to  sustain  the  legal  rights  and  privileges 
of  the  judgment  seat  of  which  he  was  the 
trostee.(6) 

Fox,  J.(c):  Two  of  my  brethren  having  given 
their  opinions  upon  this  record,  at  considerable 
length,  it  will  not  be  necessary  for  me  to  occupy 
much  of  the  public  time.  My  brother  Fletcher 
in  giving  his  judgment  differed  from  the  opinion 

(a)  See  81  St.  Tr.  543,  a  report  taken  from 
Bidgeway's  shorthand  report.  Another  account 
of  &ese  trials  is  contained  in  the  Speeches  of 
Peter  Burrowes,  Esq.,  on  the  Trials  of  Edward 
Sheridan,  M.D.,  and  Thomas  Kirwan,  merchant, 
under  the  Convention  Act,  Dublin,  1812.  The 
Lord  Chief  Justice  sat  on  those  trials  with  the 
rest  of  the  Court. 

(6)  The  remainder  of  the  judgment  is  of  no 
l^al  importance. 

(c)  See  above,  p.  770. 


1831] 


AppemUx  L. 


[1888 


pronounced  by  my  brother  Mayne,  who  has 
just  eloMd  his  jadirment  and  his  aigiiinent.  It 
now,  of  courae,  derolves  npon  me  to  state  my 
opinion  and  snch  reasons  as  hare  decided  my 
mind  in  forming  that  opinion,  not  bo  mneh  at 
large  as  either  of  my  brethren  have  done,  for 
in£ed  they  have,  in  their  respective  yiews 
which  they  have  taken  of  the  case,  stated  the 
principles  of  law  and  the  authorities,  together 
with  the  reasons  and  grounds  of  their  opinion 
as  applicable  to  the  present  case,  so  fully  that 
in  followinj^  either  of  them,  I  would  do  injostioe 
to  the  ability  with  which  Uiey  have  argued  the 
question. 

The  questions  which  arise  upon  this  record 
appear  to  be  two;  the  latter  branching  out 
into  different  modifications,  as  appeared  in  the 
course  of  the  argument.  The  first  question 
which  I  deem  myself  bound  to  decide  is  whether 
the  arrest,  as  it  is  stated  by  the  defendant^  is 
legal  or  not.  The  second  question  is,  supposing 
that  the  arrest  as  it  is  stated  upon  the  record  is 
not  legal,  whether  the  plaintiff  is  barred  of  his 
action  by  the  matter  stated  by  the  defendant  in 
his  plea.  I  feel  myself  bound  to  consider  and 
decide  the  first  question,  because  if  I  should  be 
of  opinion  that  the  plea  discloses  sufficient  mat- 
ter of  justification  to  show  the  arrest  legal,  then 
the  second  question  could  not  arise. 

It  is  my  opinion  that  the  matter  stated  by  the 
plaintiff  does  not  justify  the  arrest ;  and  that  the 
arrest  was  not  lawful  in  the  manner  in  which  it 
has  been  pleaded.  It  is  necessary  to  keep  the 
consideration  of  these  two  points  separate  and 
distinct,  and  not  to  let  the  subject-matter  of 
one  question  influence  the  discussion  of  the 
other;  indeed,  I  apprehend  that  some  little 
difficulty,  perhaps  I  might  say  confusion,  has 
arisen  from  drawing  an  inference  too  hastily 
that  the  decision  of  the  first  question  was  to 
close  and  decide  the  second  question,  which 
possibly  was  the  only  one  intended  by  the 
defendant  to  have  been  proposed  to  the  court, 
as  the  other  has  not  been  much  relied  upon  at 
die  bar.  The  plea  states  the  letters  patent 
appointing  the  defendant  Chief  Justice,  that 
being  Chief  Justice  and  by  virtue  thereof,  and 
as  such,  he  made  a  warrant,  reciting  in  the 
warrant  that  a  certain  information  upon  oath 
had  been  made  before  him,  and  that  by  yirtoe 
of  the  warrant  the  arrest  was  made.  It  is  a 
principle  in  law  that  the  liberty  of  any  subject 
of  this  realm  is  not  to  be  restrained  by  any 
magistrate  whatsoever,  unless  by  presentment 
or  due  process  of  law.  In  this  case  the  arrest 
is  stated  to  have  been  made  solely  as  an  arrest 
to  bring  the  party  before  a  judge  of  the  Court 
of  King's  Bench,  and  the  warrant  under  which 
arrest  is  made  is  stated  in  the  usual  course  of 
finch  warrants.  No  principle  of  authority  in  the 
magistrate  is  referred  to,  nothing  more  is  relied 
upon  by  this  plea  to  justify  the  arrest,  save 
barely  a  recital  in  the  warrant  that  an  informa- 
tion was  sworn  before  the  defendant  charging 
the  plaintiff  with  a  certain  offence.  I  think 
that  the  defendant  issuing  a  warrant  of  arrest, 
ought  in  order  to  justify  such  arrest  to  set  out 
and  aver  in  his  plea  the  informations  previously 
sworn.  It  would  be  in  my  opinion  carrying 
the  case  beyond  the  bounds  of  the  law,  and  be 


dangeroos  to  the  liberty  of  the  sobjeot,  to  say 
that  the  Chief  Jattioe  or  any  other  judge  of  the 
Kuig*s  Bc&cK  or  any  magistrate,  has  hi  himaelf 
an  authority  of  arresting  by  warrant  aoy  anb- 
ject  of  the  reahn,  apon  a  bare  snggestioB  in  the 
warrant  that  the  pwty  did  a  partMolar  (siniiial 
acL  In  order  to  eonstitate  the  anest  a  legal 
one,  the  criminal  act  most  be  duly  evideneed  to 
him  by  information  upon  oath.  I  am  peilhcdy 
aware  that  the  highly  rospectable  and  mack 
revered  defendant  in  this  case  was  in  fitet 
authorised  to  issue  his  warrant  by  a  regolsr 
information  duly  taken  and  sworn  before  him, 
but  it  is  not  so  avecred  by  this  plea.  The 
authorities  which  have  been  resorted  to  on  this 
part  of  the  case,  if  aathorities  are  here  neeeasary 
are  4  Bl.  Comm.  289 ;  2  Hale,  P.C.  198,  110; 
and  8  Hawk.  P.C.  cap.  18.  s.  18.  In  giving  this 
opinion  on  the  first  point  in  the  case,  I  most  be 
understood  as  not  imputing  in  anj  way  the 
slightest  irregularity  to  die  defendant  m  this  ease. 
The  point  is  made  by  the  mode  of  pleading,  and 
does  not  in  any  manner  arise  from  any  act  of  his. 

I  now  proceed  to  the  second  question  in  this 
case,  namely,  whether  on  the  whole  matter  dis- 
closed by  the  defendant's  plea  the  plaintiff'  can 
have  or  maintain  his  action  against  him. 

It  has  been  relied  upon  that  the  defendant  has 
alleged  as  Chief  Justice  sufficient  matter  to^  diow 
that  he  acted  in  a  judicial  ca^tacity  and  is  not 
answerable  in  this  action  or  indeed  in  any  aotion 
for  what  was  done  by  him  as  a  judge  in  a  court 
of  justice.  The  principle  at  law  of  exemption 
ftom  being  sued  for  matters  done  by  judges  in 
their  judicial  capacity  is  of  great  impoitaooe. 
It  is  necessary  to  the  free  and  impartial  ad- 
ministration of  jusdce  that  the  persons  admlma- 
tering  it  should  be  uninfluenoed  by  fear  and 
unbiassed  by  hopie.  Judges  have  not  been  in- 
vested with  thb  privilege  for  their  own  protecdon 
merely ;  it  is  calculated  for  the  benefit  of  the 
people,  by  ensuring  to  them  a  calm,  steady,  and 
impartial  administradon  of  jusdce ;  it  is  a  prin- 
ciple coeval  with  the  law  of  the  land,  and  the 
dispensadon  of  jusdce  in  this  country;  and  is 
founded  on  the  very  frame  of  the  consdtntion ; 
it  is  to  be  met  with  in  the  eariiest  books  of  htw ; 
and  has  been  continued  down  to  the  piesam 
time  without  one  authority  or  dictum  to  the 
contrary  that  I  have  been  enabled  to  find.  My 
brother  Mayne,  who  preceded  me,  has  given  a 
clear  and  lucid  detail  of  the  authorides  as  they 
have  arisen  fixim  time  to  time.  Host  of  them 
were  mentioned  in  the  course  of  the  argument 
at  the  bar.  After  the  manner  in  whi<m  they 
have  been  stated  by  him  it  becomes  superfluous 
now  for  me  to  travel  minutely  through  them 
again ;  but  I  think  myself  called  upon,  in  as- 
sertion of  this  principle  so  vitally  necessary  to 
the  administration  of  jusdce,  to  maintain  it  in 
such  a  manner  as  ma^  be  requisite  to  give  ii 
full  effect  and  operation;  stilly  however,  not 
trenching  in  any  manner  on  the  rights  of  the 
subject,  which  this  principle  is  intended  to 
protect;  not  to  ixgnre  or  infringe.  It  appeacs 
to  be  most  necessary  hat  a  iudge  adminwerinir 
jusdce  shall  not  be  liable  to  answer  for  acts 
done  judicially  by  him,  by  the  way  Of  aetion  or 
prosecution ;  they  axe  only  answerable  for  Ihdr 
judicial  conduct  in  the  £Ggh  Court  of  ParliameBt ; 
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and  without  the  existence  of  this  principle  it  is 
utterly  impoMible  that  there  could  be  snoh  a 
dispensation  of  justice,  as  would  have  the  effect 
of  protecting  Uie  liyes  or  propertf  of  the 
subject.  A  judge  must,  a  judge  ought  to  be 
uninfluenced  bj  any  personal  consideration 
whatsoever  operating  upon  his  mind  when  he 
is  hearing  a  discussion  concerning  the  rights 
of  contending  parties,  otherwise,  instead  of 
hearing  them  abstractedly,  a  considerable  por- 
tion of  his  attention  must  be  devolved  to 
himself.  There  is  something  so  monstrous 
in  the  contrary  doctrine  that  it  would  poison 
the  very  source  of  justice,  and  introduce  a 
system  of  servility,  utterly  inconsistent  with 
the  constitutional  mdependence  of  the  judges 
—an  independence  which  it  has  been  the  work 
of  ages  to  establish,— and  would  be  utterly 
inconsistent  with  the  preservation  of  the  rights 
and  liberties  of  the  subject. 

The  leading  case  in  which  this  principle  has 
been  stated  particularly  and  at  large,  has  been 
already  amply  dilated  upon,  I  mean  the  case  of 
Floyd  V.  Barker,  13  Rep.  2S,  in  which  the  prin- 
ciple was  extended  to  magistrates.  The  reasons 
for  extending  U  so  far  are  stated  with  such  ac^ 
curacy  that  no  case  has  occurred  since  that  time 
which  has  not  bottomed  itself  on  that  adjudica- 
tion. Indeed,  it  has  not  been  controverted  that 
for  any  act  done  by  a  jud^e  sitting  in  Court,  he 
is  not  responsible  in  an  action  to  the  party  con- 
odving  himself  aggrieved.  But  this  is  not  the 
extent  of  that  case.  It  embraces  not  only 
judicial  acts  done  by  a  judge  sitting  in  Court, 
but  also  acts  done  by  him  out  of  Court.  After 
mentioning  that  for  acts  done  openly  in  Court 
the  judge  is  not  responsible,  it  proceeds :  ''  nor 
for  acts  done  out  of  Court,  such  as  the  due 
examination  of  causes  out  of  Court,  and  inquiring 
by  testimony  and  other  such  things,  because 
they  are  fit  to  be  done  by  judges,"  here 
expressly  extending  the  principle  of  protection 
beyond  the  limits  of  acts  done  in  Court  to  acts 
done  out  of  Court,  giving  examples  of  each. 
The  present  case  comes  within  the  authority  of 
this  leading  case ;  it  is  within  the  principle  of 
that  protection  which  the  judges  are  clothed 
with  for  acts  done  by  them  as  such.  The  case 
goes  on,  lest  there  should  be  any  mistake,  to  show 
what  acts  are  not  within  this  protection,  **  as  if 
a  judge  hath  conspired  before  out  of  Court,  this 
is  extra-judicial ;  subornation  of  witnesses,  and 
fislse  and  malicious  prosecutions,  out  of  Court, 
to  such  whom  he  knows  will  be  indictors,  to 
find  any  guilty,  &c.,  will  be  an  unlawful  con- 
spiracy." These  are  not  judicial  acts,  they  are 
not  within  the  protection  of  the  principle ;  and 
the  person  who  commits  them,  even  though  he 
be  a  judge,  is  left  open  to  an  action,  because  he 
has  done  that  which  was  not  fit  for  him  to  do-— 
which 'did  not  appertain  to  a  judicial  character, 
''these  are  extra-judicial,"—- making  the  dis- 
tinction between  judicial  and  extra-judicial  acts, 
not,  as  in  argument  here  has  been  contended, 
that  judicial  acts  are  such  only  as  are  done  in 
Court,  if  they  are  necessary  to  the  administra- 
tion of  justice.  Let  us  see,  tiien,  whether  the  act 
disclosed  in  this  case  by  the  defendant's  plea  be 
tneh  an  act  as  fhUs  within  the  reason  and  antho* 
rity  of  this  case.    The  act  stated  by  the  defen* 


dant  is  the  issuing  of  a  warrant,  as  Chief 
Justice,  reciting  an  information  upon  oath  to 
have  been  sworn  before  him.  The  warrant  is 
full— regular  on  the  ikce  of  it;  it  recites  an 
information  to  have  been  taken  upon  oath  in 
order  to  show  that  he  was  acting  in  a  judicial 
course  of  proceeding.  This  recital  is  important, 
though  it  is  not  sufficient  to  bar  the  plaintiff  as 
a  matter  of  justification.  With  the  view  of 
brin^g  the  case  within  the  principle  I  have 
mentioned,  it  is  not  necessaiy  to  make  the  aver- 
ment that  an  information  was  sworn,  to  ground 
the  warrant,  if  the  act  was  done  in  a  course  of 
judicial  proceeding,  because  it  cannot  be  tra- 
versed. It  is  immaterial  to  decide  whether  or 
not  any  error  was  committed  by  the  judge, 
because  if  he  acted  judicially,  even  though  he  is 
in  error,  he  is  protected.  It  is  absurd  to  say 
that  the  protection  is  confined  to  those  cases 
where  no  protection  is  required.  To  say  that 
everything  is  necessary  to  protect  a  judge  from 
an  action  that  would  be  necessary  to  protect  an 
ordinary  magistrate  is  unreasonable ;  when  the 
very  object  of  the  protection  is,  not  to  say  that 
he  is  justified  as  baring  acted  legally,  but  that 
he  did  the  act  in  the  ordmary  course  of  justice, 
and  for  such  an  act  is  not  responsible  in  an 
action  at  law. 

Much  reliance  has  been  placed,  on  the  part 
'of  the  plaintiff,  on  the  analogy  between  the 
act  of  a  judge  of  the  King's  Bench,  and  that 
of  an  ordinary  justice  of  the  peace;  this  ar- 
gument deserves  consideration.  A  judge  of 
the  King's  Bench  has  a  jurisdiction  over  all 
matters  of  crime  within  the  realm.  They  are 
superior  judges  in  criminal  matters.  They  are 
so  by  virtue  of  their  patents  and  their  offices. 
This  power  and  jurisdiction  is  incident  to  their 
office,  and  it  is  therefore  necessarily  incident  to 
their  office  to  have  a  power  of  issuing  a  warrant 
commensurate  with  this  jurisdiction  to  bring  in 
the  party  for  inquiry  and  trial.  It  would  be 
vain  and  idle  to  say  that  the  judges  of  this  high 
Court  have  by  virtue  of  their  offices  jurisdiction 
over  criminal  matters,  generally,  throughout  the 
realm  ;  unless  it  was  at  the  same  time  held  that 
they  had  necessarily  inherent  in  their  office,  and 
flowing  directly  from  it,  a  power  of  issuing  pro- 
cess to  bring  in  the  party  charged  with  crime ; 
without  this  their  jurisdiction  would  be  impo- 
tent, could  never  be  brought  into  action  at  all. 
All  the  ancient  authorities  speak  of  this  power 
of  issuing  process  as  necessarily  incident  to 
their  office,  they  are  conservators  of  the  peace 
not  by  prescription  as  stated  by  sofiie  of  the 
gentlemen  who  argued  this  case.  They  are 
expressly  stated  to  be  conservators  of  the  peace 
virtute  officii,  \  The  distinction  is  recognised 
by  Blackstone,  in  1  Bl.  Comm.  850,  between 
conservators  of  the  peace  virhUe  officii,  and 
conservators  by  prescription.  The  judges  of 
the  King's  Bench  are  stated  to  be  conservators 
of  the  peace  virtute  officii ;  the  Master  of  the 
Bolls  and  others  are  conservators  by  prescrip- 
tion ;  that  is,  the  judges  of  the  King's  Bench 
have  this  power,  aa  incident  to  their  jurisdic- 
tion, and  from  their  patents,  which  constitute 
them  supreme  judges  in  criminal  matters 
throughout  the  realm.  It  would  be  strange  to 
say  t£it  a  process  which  is  necessary  to  give 
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ADimation  to  their  jariBdiction  —to  give  it  opera- 
tion and  effect,  to  enable  it  to  act  at  all,  and 
flowing  from  their  yery  office, — I  mean  the 
israing  n  warrant  to  arrest  for  crime,  should  not, 
in  itself  be  a  judicial  act.  There  is,  as  I  con- 
ceive, a  wide  distinction  in  this  respect  between 
a  judge  of  the  Court  of  King's  Bench  and  an 
ordinary  justice  of  the  peace.  Justices  of  the 
peace  are  not,  indiyidually,  iuTested  with  a 
power  to  hear  and  determine  any  felony  or  other 
offence.  Tbeir  authority  is  to  tiy  before  them- 
selves and  oihert.  No  individual  justice  of  the 
peace  has  that  power ;  but  as  an  individual  he 
has  merely  a  ministerial  power  to  bring  the 
party  acciued  before  others  as  well  as  lumself 
for  the  purposes  of  trial.  This  distinction  has 
been  noticed  by  Serjeant  Hawkins  and  by  my 
brother  Fletcher.  The  distinction  is  this  : 
where  process  is  issued  to  bring  the  party 
accused  before  the  person  issuing  the  warrant, 
and  othen,  for  trial,  it  is  a  ministerial  act — ^it  is 
ministerial  to  the  other  justices,  who  are  neces- 
sarily to  sit  with  the  justice  issuing  the  warrant 
But  in  the  case  of  a  judge  of  the  King's  Beneh, 
he  has  power  and  authority  to  sit  alone  and  try 
the  fact  respecting  which  the  process  issued.  A 
single  judge  is  invested  with  fuU  power  to  try 
the  criminal  matter  in  the  same  manner  as  if 
assisted  by  all  the  judges  in  full  Court.  He  is 
not  ministerial  to  the  others,  but  has  this  power 
as  incident  to  his  office.  But  this  distinction  is 
further  strengthened  when  we  come  to  consider 
the  power  of  justices  of  the  peace,  as  regulated 
by  different  statates.(a)  Justices  of  the  peace 
were  originally  conservators  of  the  peace 
merely ;  imder  the  34th  Edw.  I.  justices  of  Uie 
peace  were  first  appointed  by  commission  from 
the  Crown,  by  which  the  justice  so  commis- 
sioned, and  others,  of  whom  particular  persons 
named  were  to  be  always  present,  were  autho- 
rised to  try  felons.  See  how  that  power  has 
been  abridged  b^  subsequent  statutes.  The 
statute  1  &  2  of  Philip  and  Mary,  c.  18,in  England, 
of  which  the  statute  of  the  10th  Charles  I.  in 
Ireland  is  a  transcript,  obliges  justices  of  the 
peace  to  take  ezaminations(6)  of  all  persons 
brought  before  them  under  charge  of  felony  and 
other  offences  therein  specified;  they  are  to 
certify  the  examinations,  and  to  take  bail  for  the 
appearance  of  the  party  at  the  next  assizes  or 
gaol  delivery,  thereby  depriving  the  justices  of 
all  jurisdiction  whatsoever  which  had  l^een  given 
by  their  commission  in  cases  of  felony,  or  at 
least  suspending  the  exercise  of  that  juris- 
diction, for  the  statute  is  mandatory  upon  them 
to  transmit  to  the  judges  of  assize  the  informs^ 
tions,  examinations,  and  recognizances  taken 
before  them ;  and  a  power  is  given  to  the  judges 
of  ojer  and  terminer  and  gaol  delivery,  if  a 
justice  of  the  peace  does  not  comply  with  this 
statute  to  fine  hjm,  in  their  discretion,  for  snoh 
default.  Here  by  this  statute  the  justices  of 
the  peace,  in  the  cases  therein  mentioned,  are 
clearly  ministerial.  Their  duty  is  confined 
solely  to  the  office  of  taking  informations,  exa- 
mining the  prisoner,  and  returning  those  infor- 


(a)  See  JBuU  t.  Conant,  1  Brod.  &  a  548 ; 
S.C.  4  Moore,  195.    See  also  Gow,  N.P.  84. 
(6)  See  above,  p.  1159. 


mations  and  examinations  to  another  jnm- 
dietion  for  trial  of  the  parties,  under  the  ooereion 
of  being  fined  in  case  of  neglect.  It  would 
be  strange  to  say  that  in  these  respects  tlie 
justice  of  the  peace  was  acting  judicially; 
he  is  not  only  ministerial  in  all  these  particalan, 
but  he  is  ministerial  to  the  judges  of  assise 
and  gaol  delivery,  under  the  responsibility  <^ 
being  fined  in  case  he  does  not  comply.  Where, 
then,  is  the  analogy  between  the  proeess  of 
arrest  issued  by  a  justice  of  the  peace  and  a 
judge  of  the  King's  Bench?  The  justice  of 
the  peace  is  by  law  limited  in  his  jnrisdietioii, 
having  no  jurisdiction  singly  and  alone  over 
the  matter  for  which  his  warrant  might  iasne. 
No  trial  had  by  him  alone  could  be  sustained  in 
law ;  he  must  have  the  co-operation  of  others 
specially  named  for  the  purpose.  It  was  not 
an  authority  fiowing  out  of  his  office,  but  it 
appears  to  have  been  at  all  times,  as  well  before 
the  statutes  were  passed  for  r^^nlating  the 
office  of  justice  of  the  peace  as  smce,  purely 
ministerial.  This  analogy,  therefore,  which 
has  been  relied  upon  as  complete  and  dedaiye 
with  regard  to  the  jurisdiction  of  a  judge  of 
the  King's  Bench,  appears  to  me  not  to  apply. 
A  justice  of  the  peace  has  no  authority  to  try 
by  himself  any  criminal  offence ;  a  judge  of 
the  King's  Beneh  has,  by  virtue  of  his  offiee, 
a  power  to  try  all  criminal  offences  arising- 
within  the  reafan.  He  is  not  restrained  as  to 
the  number  of  persons  who  are  to  ait  in  judg- 
ment upon  the  offender ;  the  trial  may  be  by  a 
single  judg|e ;  and  the  power  of  issuing  prooeta 
to  arrest  is  commensurate  with  his  jurisdic- 
tion ;  it  arises  ftom  his  very  office,  and  is  not 
ministerial  to  any  other  person  whatsoever. 
The  analogy  thus  completely  fails  in  all  its  parta. 
But  it  is  said,  and  it  deserves  notice,  that 
this  act  does  not  appear  to  have  been  d(»ie 
in  a  judicial  course,  because  it  wants  the  neoea- 
sary  concomitant  of  an  information  upon  oath 
to  ground  the  warrant  upon.  I  have  already 
en&avoured  to  show  that  this  is,  in  &et,  con- 
founding  matters  altogether  distinct.  It  is 
saying  uiat  the  principle  of  protection  should 
extend  only  to  cases  where  it  is  not  necessaiy, 
where  the  jurisdiction  is  acknowledged  and 
indemnity  complete,  without  the  aid  of  that 
principle.  It  is  against  the  authority  of  all 
the  cases  and  the  principle  itself,  which  is  to 
protect  judges  where  they  have  erred  ;  and  yet 
to  show  that  it  comes  within  such  a  principle, 
it  is  contended  that  you  must  show  that  no 
error  at  all  exists.  The  case  (of  Hamomd  v. 
HowdC)  in  2  Mod.  218,  which  was  stated  by  my 
brother  Mayne  very  much  at  large  and  with 
great  precision  and  clearness,  was  based  upon 
this,  that  the  judge  acted  erroneously.  The 
point  as  to  the  illegality  of  it  was  decided  by 
all  the  judges.  Bu^heWs  case(a)  was  originally 
before  die  Common  Pleas,  and  afterwards  beforo 
all  the  judges.  They  all  concurred  in  opinion 
that  the  act  done  by  the  judge  was  an  illegal 
act,  yet  they  all  agreed  as  the  act  was  done  in 
a  course  of  justice,  the  judge  was  not  answer- 
able for  it  in  an  action  at  the  suit  of  the  party. 

(a)  6  St.  Tr.  999;  S.C.  Yaughan,  185;  T. 
Jones,  18 ;  1  Freem.  1. 
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Whaterer  doubts  or  diAooltiefl  may  bave 
oeemred  to  my  mind  in  the  progress  of  the 
argoment  I  have  none  now.  I  am  clearly  and 
di^dedly  of  opinion  that  the  demurer  in  this 
case  ought  to  be  overruled;  that  the  matter 
disclosed  by  the  defendant  in  the  second  plea  is 
sufficient  to  show  that  the  act  done  by  him  was 
done  in  a  course  of  justice ;  that  it  was  a 
judicial  act  flowing  from  his  commission.  The 
law  on  the  matter  now  referred  to  us  has 
received  the  sanction  of  many  successive  Judges, 
▼enerable  from  their  experience,  their  know- 
ledge, and  integrity;  their  decisions  have  not 
been  questioned.  There  is  not  to  be  found  an 
adjudged  case  nor  a  dictum  varying  therefrom ; 
neither  can  any  reasonable  analog  be  arffued 
upon  at  all  trenching  upon  this  principle.  I  do 
not  think  it  necessary  to  follow  my  much 
respected  and  highly  talented  brother  Fletcher 
through  that  very  able  argument  which  he  has 
delivmdwith  such  eloquence  and  abiHty.  It 
does  not  appear  to  me  that  the  arguments 
adduced  by  him  apply  to  the  proposition  which 
has  been  contended  for  on  die  second  point, 
though  they  apply  to  the  first  point  arising 
open  this  record,  namely,  that  the  arrest  was 
not  legal.  In  that  I  concur  with  m^  brother 
Fletcher ;  but  I  differ  widely  from  him  on  the 
<K>nclusion  which  he  has  drawn,  that  therefore, 
or  for  any  other  reason,  this  action  is  maintain- 
able. Here  again  I  must  repeat  that  there  is 
not  either  principle,  authority,  reason,  or 
analogy  to  warrant  such  conclusion.  If  we  were 
to  pronounce  the  defendant  liable  to  this  action 
-we  would  decide  contrary  to  the  entire  current 
of  authorities ;  we  would  unsettle  the  law  ;  we 
would  expose  the  judges  to  be  harassed  in  their 
persons,  to  have  their  minds  disturbed,  and 
their  station  degraded,  for  acts  done  in  dis- 
charge of  their  judiciaJ  duties.  I  feel  myself, 
therefore,  bound  to  pronounce  that  in  this  case 
I  am  most  clear  that  the  demurrer  here  taken 
fey  the  plaintiff  ought  to  be  overruled. 

Lord  NoRBUBT,  C.J.  :  After  the  long, 
elaborate,  and  able  discussion  which  this  case 
has  undergone  during  the  course  of  the  former 
and  part  of  the  present  year,  were  it  not  for  the 
singularity  as  well  as  the  importance  of  it,  I 
might  content  myself  by  merely  expressing  my 
assent  to  the  very  satisfactory  judgment  pro- 
nounced by  my  brothers  Fox  and  Mayne  for 
the  defendant;  but  1  owe  it  as  a  matter  of 
respect  to  the  bar,  as  well  as  in  point  of  duty  to 
the  public,  to  assign  my  reasons  for  concurring 
in  that  judgment. 

The  whole  of  this  case  is  spread  on  the 
pleadings.  The  declaration  is  a  trespass  vi 
ef  armis  against  the  defendant,  who  is  therein 
designated  and  styled  Chief  Justice  of  the 
King's  Bench,  who  is  attached  to  answer  the 
plaintiff  in  the  Common  Pleas  for  an  assault 
and  false  imprisonment  without  any  probable 
cause.  There  is  a  further  count  for  beating  and 
ill-treating  the  plaintiff,  in  the  usual  language  of 
complaint  against  unjustifiable  force.  To  this 
declaration  the  defendant  has  pleaded,  amongst 
other  matters,  as  his  second  plea  in  justifica- 
tion, that  which  is  the  subject  of  the  present 
argument.  By  the  plea  in  question  the  defen- 
dant sets  forth  that  he  is  Chief  Justice  of  the 


King's  Bench ;  sets  out  the  King's  F^ttent  by 
whi^  he  holds  his  office  by  the  Boyal  autho- 
rity»  and  that  as  such  Chief  Justice  he  issued 
his  warrant  to  certain  persons  therein  named, 
under  his  hand  and  seal,  reciting  that  it  ap- 
peared to  him,  by  information  upon  oath,  that 
on  the  9th  of  July  last,  a  number  of  persons 
assembled  in  Fishamble  Street,  Dublin,  and 
resolved  to  form  a  committee  to  represent  the 
Roman  Catholics  of  Ireland,  for  the  purpose  or 
under  the  pretence  of  preparing  a  petition  to 
Farliament;  and  that  the  plaintiff,  amongst 
others,  met  and  acted  in  the  appointment  of 
such  representatives  against  the  statute;  and 
that  defendant  issued  his  warrant  to  apprehend 
the  plaintiff  and  bring  him  before  him  or  some 
other  judge  of  the  King's  Bench,  to  be  dealt 
with  according  to  law.  -  In  obedience  to  such 
warrant  the  constable  did  anest  and  apprehend 
the  plaintiff,  and  brought  him  in  custody ; 
and  the  defendant  did  forthwith  deliver  the 
plaintiff  to  bail  for  his  appearance  in  the  King's 
Bench  on  the  first  sitting  day  of  the  then  next 
term.  To  this  plea  the  plaintiff  demurs  as  in- 
sufficient in  law,  by  way  of  justification,  on  the 
following  grounds  : — Ist.  That  the  plea  avers 
no  positive  offence.  2ndly.  That  there  is  no 
averment  of  an  information  on  oath  to  ground 
the  warrant.  Srdly.  That  no  offence  having 
been  chaiged,  plaintiff  could  not  have  been 
legally  arrested  before  indictment  found.  4thly. 
That  the  act  of  the  defendant  cannot  be  con- 
sidered as  a  judicial  act,  but  merely  as  ministerial 
or  extra-judicial ;  and  that  for  such  ministerial 
or  extra-judicial  act  the  C^ef  Justice  is  liable 
to  an  action,  and  responsible  in  damages  to 
the  party  complaining. 

It  must  be  tdlowed  that  if  the  act  in  question, 
as  complained  of,  can  be  legally  considered  as 
imputable  to  the  defendant  in  a  capacity  and 
character  distinct  from  his  judicial  functions  and 
privileges  with  which  his  office  is  clothed,  the 
question  would  be  conclusively  against  the  plea. 
But  it  stands  admitted  by  the  demurrer  that  the 
defendant  acted  in  the  noatter  as  a  judge; 
and  it  has  been  given  up  in  argument  that  in 
order  to  support  the  plaintiff's  positions,  the 
act  must  appear  to  be  merely  ministerial  as 
contra-distinguished  from  judicial ;  as  it  is  con- 
ceded that  for  an  act  purely  judicial,  the  action 
cannot  be  maintained  against  a  judge.  In  the 
progress  of  this  discussion,  no  definition  has 
been  given  or  legal  boundary  established  by 
which  the  act  in  question  Is  proved  to  be  ex- 
eluded  or  put  out  of  the  sphere  of  that  class  of 
official  duties,  properly  called  judicial,  as  dis- 
tinguished  from  ministerial.  If  it  be  once 
established  that  the  act  in  question  emanated 
from,  and  was  appropriate  to,  the  legal  duties 
of  the  office  of  Chief  Justice,  it  must  on  this 
argument  stand  as  an  act  purely  judicial,  and 
as  such  it  must  be  exempted  by  the  law  from 
responsibility  to  the  party  by  action.  Much 
argument  has  been  expended  in  attempting  to 
confine  judicial  acts  to  such  only  as  are  done 
in  open  Court.  But  it  has  been  demonstrated 
that,  whether  such  acts  as  that  in  question  be 
done  by  the  judge  in  chamber  or  sedente  curid, 
the  privileges  connected  with  the  duties  of  the 
judge's  situation,  and  which  are  given  for  the 
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pvblie  MfetT  and  adnrntftge,  in  idiioli  ike 
rity  and  independence  of  the  judge  are  inter* 
woren,  must  neeessarily  await  npon  endi  aocs, 
if  they  are  judieial.  The  petition  which  I  lay 
down  is  supported  hy  ohYions  principles,  and 
the  estabKshed  anthori^  of  Floyd  ▼.  Barktr^ 
18  Bep.  28,  whioh  has  been  niufonnly  recog- 
nised. Upon  the  face  of  the  pleadings  it  ap* 
pears  that  the  act  of  the  defendant  which  is 
oQfnplained  of  is  the  judicially  issuing  a  legal 
process  to  compel  an  appeanmce  in  a  matter 
within  the  jurisdiction  of  the  judge,  and  relat- 
ing to  the  Court  of  which  he  is  the  Chief 
Justice.  It  further  appears  by  the  plea,  and 
it  stands  an  admitted  fact,  that  the  plaintiff 
who  complains  here  has  been  apprehended  by 
the  warrant  of  the  defendant;  and  has  been 
held  to  bail  to  appear  in  the  King's  Bench 
where  the  cause  ox  the  committal  and  the  In- 
vestigation of  the  offence  thereby  imputed,  are 
Tested  and  attached,  and  are  put  in  the  usual 
course  of  legal  investigation,  as  matter  which 
is  incident  and  peculiarly  belonging  to  that 
Court.  The  warrant  set  out  is  good  on  the  fiuse 
of  it,  and  is  the  regular  process  to  bring  the 
party  into  that  Court  in  cases  of  similar  mis* 
demeanors.  The  issuing  of  that  process  is 
directly  analogous  to  those  orders  for  writs, 
from  this  and  other  law  courts,  called  fiat$t 
which  are  duly  and  hourly  issued  in  chunber 
by  every  judge  in  the  hall,  in  every  civil  action, 
in  conformity  to  the  law  of  England  and  Ire- 
land for  centuries.  But  in  matters  which  relate 
to  breaches  of  the  peace— whioh  belopg  to  the 
jurisdiction  of  the  King's  Bench  and  its  respee- 
tive  judges,  all  their  acts  in  lueh  matters  and 
in  relation  to  that  Court,  are  considered  as 
judicial  aets;  that  is,  they  are  tiie  acts  of  a 
judge,  within  the  sphere  of  his  judicial  duty, 
which  is  all  that  is  necessary  for  the  present 
argument.  Here,  tlien,|is  the  head  and  front 
of  that  offending,  which  the  plaintiff  complains 
of,  and  on  which  much  elaborate  argument  has 
been  expended,  to  show  that  Magna  Charta  has 
been  violated,  and  that  the  palladium  of  British 
liberty  has  been  outrageoudy  assailed.  But  it 
is,  in  fact,  a  complaint  moving  from  a  man  who 
in  the  case  now  before  you  plunges  out  of  the 
tribunal  where  he  stands  as  a  criminal  to  be 
tried,  and  drags  the  judge  who  rendered  him 
amenable  there  into  this  Court,  that  has  no  cog- 
nizance of  a  case  to  which  we  must  for  ever 
be  strangers  so  &r  as  relates  to  the  criminal 
offence,  which  the  King's  Bench  only  is  com- 
petent to  try.  The  conmion  and  statute  law 
of  these  reslms  have  wisely  secured  the  inde- 
pendence of  the  judidal  order  in  the  exercise 
of  their  functions  against  the  vexatious  suits 
and  attacks  of  irritated  parties,  as  well  as 
agiunst  the  overbearing  authority  of  the  Crown ; 
otherwise  the  judges  from  the  ordinary  infir- 
mities of  man  might  become  timid  adminis- 
trators of  justice  and  inadequate  guardians  of 
the  peace,  the  rights,  and  liberties  of  the  sub- 
ject. In  the  particular  case  where  the  statute 
has  given  an  action  to  the  party  aggrieved 
against  the  judge  who  refbses  the  writ  of  habeas 
corpus  in  vacation — 2  Hawk.  P.C.  e.  16.  sect. 
24 ;  2  Burr.  856 ;  and  3  Burr.  1437,  in  com- 
menting on  that  subject  the  language  of  the 
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laws  is  lAol  m  aU  Mtr  eases  Ikmf  are  ai  Uberty 
to  ersresss  tkair  mmmd  dhcrwHon  widUnU  Astaff 
UMs  to  ihsadurndf  the  party  f  **ami  Om^ 
say  the  books,  **  is  wnui  agresable  to  iks  gtuanU 
remsom  sf  tks  kns,  wkieh  rsffularbf  wUi  mU 
smffer  ajmige  to  hs  liMe  to  tm  aeHon  fir  whai 
Ks  doss  asjwigsJ*  It  Is  iqiposite  to  tfie  preset 
ease  to  observe  that  the  passages  alluded  to,  aa 
relating  to  acts  In  vacation,  can  only  be  appli- 
cable to  the  aets  of  a  judge  done  in  chamber. 
8neh  aets  of  a  Judge  of  the  Sng^s  Bench  in 
the  chamber,  if  they  belong  to  his  offiee  and 
relate  to  his  Court,  are  constantly  reeognlsed 
and  adopted  as  the  acts  oi  the  Court  at  laige, 
althou|rii  no  oanse  should  be  then  depending. 
So  in  RsM  V.  WhiU,  Cas.  temp.  Hardw.  42,  the 
Court  attached  the  party  lor  disobedience  to 
the  Chief  Justlce^s  warrant,  as  a  contempt  of 
the  Court  to  wliibh  the  judge  belonged,  when 
he  was  acting  within  the  sphere  of  his  ofiee 
and  the  jurisdiction  of  the  Court.  Upon  tfaia 
principle  In  the  eases  of  Rex  v.  Wilkes  and 
Rex  V.  Almon  much  has  been  published.  In 
the  valuable  book  published  by  the  title  of 
"Notes  of  Opinions  and  Judgments  of  Lord 
Chief  Justice  Wilmot,"  p.  81,  that  ^reat  and 
venerable  man  ^>pears  to  have  given  his  opinion 
in  1758  upon  the  Habeas  Corpus  BUI  then  de- 
pending, pursuant  to  the  order  of  tiie  Lords. 
In  that  opinion,  so  solemnly  delivered  to  them 
and  now  published  in  that  well  anthenticatod 
volume,  the  acts  done  by  judges  in  their  eham- 
bem,  as  well  as  the  acts  done  in  Court,  are  said 
to  **form  that  system  of  practice  hy  which  the 
benefit  of  the  laws  is  dealt  out  to  thepeopW 

(p.  »r). 

In  the  case  of  a  motion  for  an  attachment 
against  Almon,  the  printer.of  a  libel  (in  the  same 
volom^  p.  243)  against  the  Chief  Jnstioe,(ci) 
for  havmg  rectified  by  an  order  in  chamber  a 
clerical  mistake  in  the  record  of  an  infonnatioii 
against  Mr.  Wilkes,  it  had  been  argued  there, 
as  here,  that  the  act  of  the  judge  as  bong  in 
chamber  was  not  a  judicial  act,  and,  of  eonrw, 
that  the  libeUer  could  not  be  punished  as  fiar  a 
contempt  summarily.  The  libel  was  admitted 
to  be  gross  on  the  individual ;  but  it  was  con- 
tended that  the  Court  could  not  take  cog^ 
nisanee  of  It  by  attachment.  But  hear  flie 
words  of  Sir  Bardley  Wifanot  :—- 

"  This  is  a  gross  char]^  upon  a  judge  of  tiiis 
Court,  of  his  endeavourmg  to  subvert  the  con- 
stitutional liberty  of  the  subject" 

And,  p.  259  :— - 

*'  The  constitution  has  provided  very  apt  and 
proper  remedies  for  correcting  and  rectifying 
the  involuntary  mistakes  of  judges,  and  for 
punishing  and  removing  them  for  any  voluntary 
pcrrenionB  of  justice.  .  .  Isitpoesihle  toslab 
that  authority  (of  a  Court)  more  &tally  tlian  by 
chai|m  the  Court,  and  partienUtfly  the  Chid 
Justice,^'  by  such  an  act?  And  in  p.  268  he 
proceeds:^ 

*<  I  can  make  no  difl^renoe  between  a  judge 
aeting  in  Court,  or  judicially  out  of  Court,  but 
that  he  has  not  the  same  plenitude  of  power. 
But  still  he  acts  by  virtue  of  the  patent  oonsd- 


(a)  Lord  Mansfield. 
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toting  him  a  Jndge,  Ac  When  he  israee  his 
marant  m  eouMnrator  of  the  peaee,  the  Court 
punishes  the  offleer  who  disobeys  it  by  attach- 
ment. Why  ?  Beoanse  it  is  the  act  of  a  judge 
in  his  jndieial  capadty." 

JUte  libel  is  on  his  conduct  in  his  official 
capacity  of  judge,  for  what  he  does  in  his 
chambtf,  "imputing  to  the  King  a  breach  of 
that  oath  which  he  takes  at  the  coronation,  to 
administer  justice,  to  his  people  "  ;  and  p.  265 : 
**  Striking  a  judge  in  walking  along  the  streets 
would  not  be  a  contempt  ** ;  but  it  is  otherwise 
if  he  is  in  the  exercise  of  his  duty ;  it  is  **for 
the  sake  of  the  public,"  Such  is  the  powerful 
reasoning  of  that  upright  man  of  authoritative 
wisdom.  It  remained  for  times  like  the  present 
to  make  such  an  experiment  as  this.  The  silence 
of  the  law  through  all  the  histoiy  of  its  records 
is  equal  to  a  trumpet-tongued  argument  against 
this  novel  attempt,  and  overpowers  the  loudest 
and  most  plausible  advocate  that  would  make 
the  worse  appear  the  better  reason.  And  you 
find  the  opposite  doctrine  recognised  almost  as 
an  axiom  in  the  well-known  case  of  Sutton  v. 
Johnstone,  1  T.R.  498  (see  p.  513),  that  no 
action  lies  against  a  jud^  for  acts  done  in  that 
capacity.  The  law  rais^  a  presumption  in 
favour  of  the  judge,  and  will  not  (as  in  ordinary 
cases)  suffer  that  presumption  to  be  rebutted. 
If  otherwise,  it  would  deter  them  from  doing 
their  duty. 

In  Le  Caux  ▼.  Eden,  2  Dou£^.  602,  an  **  unl- 
Tcrsal  silence  in  Westminster  Hall  is  a  strong 
argument  to  prove  that  no  such  action  can  be 
sustained ;  *'  and  "  there  is  no  Court  equal  to 
the  trial  of  a  superior  judge." 

Tet  here  the  Court  of  Common  Fleas  is  called 
upon  to  try  the  Chief  Justice  of  the  King's 
Bench  for  having  acted  in  the  preservation  of 
the  public  peace,  over  which  he  has  the  primary 
superintendence  and  jurisdiction,  and  over 
wldch  we  have  no  jurisdiction  whatsoever.  Is 
that  great  Court  to  have  its  functions  paralysed 
in  the  oause  now  vested  and  in  progress  there, 
and  to  wait  until  the  Common  Fleas  examines 
the  conduct  of  the  Chief  Justice  and  the  nature 
of  the  offence  which  he  has  presumed  to  bring 
within  his  co^isance  by  means  of  that  very 
process  which  is  the  subject-matter  of  our  pre- 
sent investigation,  and  which  has  held  the  pre- 
sent plaintiff  to  be  amenable  in  alienoforo  f  As 
to  the  arptments  that  have  been  adduced  by 
the  plaintiff's  counsel  from  the  case  of  Bridgman 
T.  Holt,  Show.  F.C.  122,  they  are  founded  on 
the  statute  of  Westminster,  which  gives  the 
remedy  to  the  party  aggrieved  when  the  judge 
shall  refuse  to  put  his  seal  to  a  bill  of  excep- 
tions, and  gives  an  action  against  the  sheriff  for 
a  false  return — 2  Inst  427, 452.  That  particular 
tight  of  action  flows  from  the  statute ;  and  so  it 
is  in  all  statutes  commanding  a  thing  to  be  done 
as  a  ministerial  act ;  and  so  says  I^rd  Keeper 
North.  Suppose  no  such  statute  existed  as 
that  which  I  hare  just  mentioned,  the  reasoning 
In  Bridgman  t.  Holt  demonstrates  that  the 
right  of  action  in  that  particular  case  is  founded 
on  the  statute  only ;  and  it  was  strongly  con- 
tended by  the  pliuntiffs  in  that  cae  Siat  the 
proper  mode  of  redress  was  by  appeal  to  Far- 
hainent,  and  no  record  exists  of  any  such  action 


having  been  brought,  and  no  opmion  was  given 
by  tiie  Lords  in  Bridgwan  v.  Holt,(a)  At  all 
events  there  is  nothing  in  that  ease  that  bears 
upon  the  present.  The  question  here  comes  to 
this,  whether  this  Court  can  erect  itself  into  a 
court  of  control  over  the  Chief  Justice  and  his 
brethren  of  the  Court  of  King's  Bench  in  mat- 
ters of  their  peculiar  jurisdiction.  But  let  us 
pause  for  a  moment  to  consider  the  character, 
station,  and  public  responsibility  of  the  Lord 
Chief  Justiee  of  the  King's  Bench.  The  law 
has  imposed  upon  him  the  high  duties  incident 
to  his  judicial  office  of  being  a  principal  oon< 
servator  of  the  peace.  He  is  the  trustworthy 
guardian  of  that  portion  of  the  King's  preroga- 
tive which  affords  the  protection  of  the  law  to 
his  people.  **He  should  be  ready,"  say  the 
books,  4  Inst.  71,  and  II  Rep.  98,  «  to  act  with 
promptitude  and  vigour  vro  salute  reipubiica. 
He  is  intrusted  with  the  highest  jurisdiction,  not 
only  in  capital  cases,  but  also  as  to  all  misde- 
meanors whatsoever  of  a  criminal  nature,  tend- 
ing to  a  breach  of  the  peace  or  oppression  of  the 
subject,  or  of  the  raising  of  faction  or  any 
manner  of  misgovemment ;  and  it  is  not  neces- 
sary to  show  a  precedent  of  the  like  crime 
having  been  acted  against;  wherever  it  is  against 
the  principles  of  justice,  or  dangerous  in  its  con- 
sequences, it  should  be  restrained  by  the  cuatoe 
morum  and  principal  conservator  of  the  peace 
of  the  realm."  CH  such  description  is  the  de- 
fendant, against  whom  the  plaintiff  brings  his 
suit  to  be  reprised  in  damages  by  a  jury  for 
having  exercised  his  bounden  duty  as  a  judge. 

I  have  mentioned  the  privileges  with  which  the 
Common  Law  has  closed  the  judjge,  as  ema- 
nating firom  the  King  as  the  fountain  of  justice 
and  the  general  conservator  of  the  peace  of  the 
kingdom.  27  Hen.  8.  c.  2.,  after  redtinfr  many 
of  the  prerogatives  of  the  Crown  touching  the 
administration  of  justice,  declares  the  sole  power 
of  the  King  to  make  judges.  To  that  King  in 
his  Parliament  the  judges  have  an  awful  respon- 
sibUity.  By  the  12  &  18  Will.  3.  c.  2.  s.  8,  at 
the  era  of  renovating  the  liberties  of  Bnghmd, 
the  judges'  commissions  were  made  **  quamdiu 
ae  bene  ge»9erit,**(h)  By  the  uniform  usage  of 
many  ages  our  Kings  have  delegated  their  whole 
judiciid  power  to  the  judges  of  the  several 
Courts.  In  the  first  year  of  the  auspicious 
reign  of  his  present  Msjesty,  the  statute  1  Oeo.  8. 
c.  28.  recites  the  monarch's  declaration  from 
the  throne,  **  that  the  independency  and  upright- 
ness of  the  judges  are  essential  to  the  adminis- 
tration of  justice" ;  and  it  continues  their  com- 
missions beyond  the  demise  of  the  Crown,  with 
a  proviso  that  they  mav  be  removed  by  address 
of  both  Houses  of  Parliament  By  the  21  &  22 
Gteo.  8.  c.  50.  (Ir.  Stat.)  these  great  privileges 
are  confirmed  to  the  judges  of  Ijreland(c)  ;  the 
power  of  removing  them  for  misconduct  is  re- 
cognised ;  and  the  right  to  impeach  them  before 
the  King  in  Parliament,  according  to  ancient 
law  and  usage,  is  matter  of  right  to  those  who 


(a)  The  suit  was  compromised  on  the  medii^ 
tion  of  the  King.    Fobs,  Judges,  7,  891. 
(6)  See  38  &  89  Yict.  c.  77.  s.  5. 
(c)  See  40  &  41  Yict.  c.  57.  s.  18. 
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may  luffer  from  their  corrnptions  or  oppreasioni ; 
and,  as  Bailer,  J.,(a)  wyi  in  MaUyn  ▼.  Fabrigas^ 
**  For  error  of  judgment  or  mistake  a  judge  is 
not  answerable  to  the  Kin^  or  the  party;  for 
that  this  would  expose  the  justice  of  the  nation, 
and  no  man  would  undertake  the  office  at  peril 
of  action  or  indictment  tor  his  judicial  acts." 
And  such  is  the  language  of  BusMPs  case, 
Vaugh.  134  :  "U  judges  have  given  corrupt 
judgments  they  have  in  all  ages  been  com- 
piamed  of  to  the  King  in  the  Star  Chamber  or 
Parliament ;  and  so  says  Andrew  Home  in  bis 
Mirrour  of  Justice8(6) ;  and  so  in  the  case  of 
Ship  Money r{c) 

As  to  the  objection  that  there  is  no  aver- 
ment in  this  plea  of  an  information  upnon 
oath  to  ground  the  warrant.  Were  the  plain- 
tijff  brought  up  on  haheaa  corpus  to  be  en- 
larged without  bail,  upon  a  return  of  the  war- 
rant and  commitment,  this  Court  wonld  remand 
him.  The  warrant  is  good  on  the  face  of  it. 
In  Wilkes* s  case,  2  Wils.  151,  on  a  similar 
motion  and  objections,  Lord  Chief  Justice 
Piatt  said  that  the  setting  out  the  evidence 
was  not  essential  to  the  validity  of  the  war- 
rant ;  and  he  takes  the  distinction  as  to  Rud" 
yard's  case,  2  Vent.  22,  which  was  a  com- 
mitment in  execution  on  a  conviction  of  an 
inferior  court,  which  conviction  must  set  out 
the  evidence  that  the  superior  court  maj  judge 
of  it ;  but  that  Coke,  Hale,  and  Hawkms  had 
not  considered  that  essential  in  a  warrant  to 
arrest ;  and  he  goes  on,  "  I  rely  on  the  silence 
of  the  case  of  the  Seven  Bishops  when  the 
similar  warrant  was  not  objected  to  by  defen- 
dants' counsel,  the  greatest  lawyers  of  the  day, 
and  all  lovers  of  liberty." (d)  But  the  argument 
as  put  here  would  be  to  disarm  the  conservator 
of  his  most  salutary  powers.  If  all  the  for- 
malities contended  for  are  to  be  observed  by  the 
Chief  Justice  and  his  brethren,  what  will  become 
of  the  public  safety  in  the  variety  of  instances 
mentioned  in  Hale  P.C.  and  2  Roll.  Abr.  IS4, 
where  the  judge  may  order  his  tipstaff  to  arrest 
ore  tenus  and  without  warrant  ?  If  there  was 
not  such  a  power  justifiable  and  ready  in  acting 
on  the  pressing  occasions  of  imminent  danger, 
the  sudden  bursts  of  outrage  would  scoff  at  the 
impotence  of  the  first  magistrate  in  the  law.(  e) 

I  oome  now  to  a  part  of  the  plaintiff's  argument 
which  would  endeavour  to  obviate  the  glaring 
consequence  of  clashing  jurisdictions.  Upon 
this  plea  thus  demurred  to  it  appears  that  in 
consequence  of  the  warrant  and  arrest  the  party 
plaintiff  and  the  cause  in  which  he  is  held  to 
bail  are  in  contemplation  of  law  sub  judice  in  a 
cause  in  the  King's  Bench.    The  present  action 

<a)  Counsel  for  the  plaintiff  in  error. 
<6)  P.  296  ;  ibid.  265  (Fr.  ed.  1646). 
(r)  3  St.  Tr.  826. 

(d)  In  the  report  in  2  Wils.  158,  the  passage 
is  slightly  different  "  In  the  case  of  the  Seven 
Bishops  their  counsel  did  not  take  this  objec- 
tion, which  no  doubt  hot  they  would  have  done 
if  they  had  thought  there  had  been  any  weight 
lAii." 

(e)  A  passage  of  no  legal  importance  is  here 
omitted  for  the  sake  of  brevity,  as  in  the  note 
in  3  Moo.  P.C.  on  p.  67. 


is  sought  to  be  converted  into  a  species  of 
certiorari  to  remove  that  original  caose  into 
this  Court  Intfaeoaseof^ardef^v.  jiMoC»aa 
f ull^  reported  in  14  Bast,  64,  Holroyd  for  ilia 
plaintiff  in  arguing  the  demurrer  to  the  defisn- 
dant's  plea  wnich  set  forth  the  order  of  the 
Commons  and  relied  upon  it  Holroyd  for  the 
plaintiff  there  admitted  that  if  the  matter  had 
coQie  before  the  Court  on  a  return  to  a  habeas 
corpus  the  Court  would  have  remanded  the 
plaintiff ;  **  because,*'  said  he,  "  he  is,  as  it  were, 
in  custody  in  the  committing  court "  (so  situate 
exactly  is  the  plaintiff  hero)  ;  and  Holroyd  goes 
on  to  argue  that  if  the  Court  wero  to  discharge 
the  plaintiff  it  would  be  assuming  a  jurisdiction 
over  proceedings  of  another  court  But  he 
proceeds  to  ar;^e  that  the  party  may  have  his 
action  if  aggneved,  disputing  the  privilege  to 
commit.  Lord  £llenborough  immediately  ob- 
served, "Then  ^ou  give  up  BusheWs  case(a) 
which  was  a  similar  interference."  Holroyd 
then  makes  the  distinction  that  BuskeWs  case  was 
a  committal  by  a  court  of  oyer  and  terminer. 
Lord  KUenborongh  then  questions  the  position 
in  BushelTs  case  that  the  committal  and  the 
cause  of  it  ought  to  be  made  appear  to  the 
Court  where  the  habeas  corpus  is  returned  as  it 
appeared  to  the  court  committing.  Holroyd 
then  starts  another  distinction  between  a  com- 
mittal as  in  BurdetVs  case  being  a  sentence  of 
punishment,  and  a  committal  for  trial  which 
must  take  place  in  a  reasonable  time  or  the 
prisoner  be  discharged,  in  which  case  Holroyd's 
argument  necessarUy  infers  that  in  such  a  case 
of  an  arrest  (as  here)  by  way  of  process  to  hold 
to  bail  in  another  juris^ction  (and  that,  too,  Uie 
first  criminal  court),  it  cannot  be  questioned. 
In  page  128  of  the  volume  last  cited,  during  Mr. 
Holroyd's  veiy  ingenious  argument,  Bayley,  J., 
observes  to  him  that  he  had  not  answered  the 
question  that  was  put  to  him,  viz.,  **  whether  an 
action  oould  lie  in  the  Court  of  ()ommon  Pleas 
against  an  officer  of  this  Court  (of  King's 
Bench)  executing  its  warrant  for  a  contempt,  to 
question  the  legality  of  such  a  commitment ; " 
or  '<  whether  an  action  would  He  against  the 
judges,  or  either  of  them,  who  signed  the  war- 
rant ?  "  Holroyd  answers, "  (^rtamly  no  action 
would  lie  against  judges  ;  they  are  accountable 
in  another  way  ;  no  common  proceedings  in  the 
ordinary  way  can  go  against  them."(6)  Here, 
then,  the  counsel  for  Mr.  Taaffe  in  Ireland  have 
got  a  fall  answer  and  refutation  from  Sir 
Francis  Burdett's  counsel  in  Westminster  Hall. 
Holroyd  there  supposed  a  case  where  the  judges 
might  issue  a  warrant  in  a  matter  of  which  they 
had  no  jurisdiction,  and  which  appeared  so  on 
the  face  of  the  warrant  on  return  to  the  habeas 
corpus.  Lord  EUenborough  asks, "  Is  there  any 
case  in  which  when  the  discharge  of  a  penon 
committed  for  contempt  has  been  refused  on 
habeas  corpus  that  any  court  has  held  out  by 
way  of  consolation  to  him  that  though  they 
could  not  discharge  him  for  fear  of  breeding  a 


(a)  6  St  Tr.  999 ;  S.C.  Vaugham  185 ;  T. 
Jones,  IS ;  1  Freem.  1 . 

(6)  The  language  of  HatcheH's  Report  is 
here  slightly  altered  so  as  to  give  the  extracts 
from  East  verbatim. 
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conflict  between  different  jarisdictions,  yet  that  he 
had  another  remedj  bj  action  for  damages  ?  "(a) 
Lord  EllenboroQgh  fhen  adverts  to  the  cases  of 
Cro9by(hi)  and  Oliver,{c)  and  sajs  that  Ser- 
jeant Glynn  never  advised  an  action  of  trespass 
after  they  were  remanded ;  and  none  was  ever 
brought  to  leave  the  matter  of  law  to  the  jury. 
Demonstrably,  too,  that  is  the  straggle  by  the 
plaintiff  here ;  and  that,  too,  without  adverting 
to  the  principle  in  Morgan  v.  ffugkea,  2  T.B. 
285,  where  it  was  incumbent  on  the  party  in  an 
action  for  malicious  arrest  to  show  the  cause  at 
an  end;  but  here  the  pleadings  as  they  now 
stand  in  this  case  lay  a  foundation  to  presume 
that  the  present  pliuntiff  may  be  a  convicted 
criminal  in  the  Court  of  King's  Bench,  seeking 
from  a  jurj  in  the  Common  Fleas  to  make  the 
Chief  Justice  reprise  the  plaintiff  the  full 
amount  of  the  fine  which  he  may  have  been 
sentenced  by  the  King's  Bench  to  pay  to  the 
Grown.  When  Magna  Charta  is  said  to  be 
infringed  by  the  issuing  of  the  process  or  war- 
rant in  question  we  should  recollect  that  the  plain- 
tiff complains  of  an  unauthorised  force  of  the 
defendant  in  issuing  the  judicial  process  spread 
in  the  plea  which  is  demurred  to.  The  argu- 
ments in  BushelPs  case(<i)  have  been  resold 
to,  where  much  encouragement  was  given  to 
bring  an  action  against  the  Becorder  of  London 
and  others  of  his  court  in  a  case  which  savoured 
strongly  of  oppression;  yet  Hale  and  his 
brethren  in  the  King's  Bench,  on  a  motion  in 
that  Court  on  the  part  of  the  defendant  for  time 
to  plead,  that  just  and  constitutional  judge  thus 
expresses  himself ,  without  doubt  or  hesitation, 
that  the  action  would  not  lie ;  and  that,  although 
the  judgment  of  committal  had  stood  reversed 
by  the  proceeding  on  the  habeas  corpus  in  the 
Common  Pleas,  yet  no  action  could  be  main- 
tained against  the  judge  for  such  judicial  act 
That,  indeed,  was  a  case  of  actual  imprisonment; 
but  diis  is  a  complaint  of  one  who  disdains  to  be 
rendered  amenable  to  that  court  where  in  con- 
templation of  law  he  is  in  custody .(«) 

S^om  the  21  Jac  1.  to  the  48  Geo.  8.  a  great 
code  of  statutes  exist  in  England  and  Ireland 
defining  the  powers  of  justices  of  the  peace  and 
officers  of  the  law  and  revenue.  The  same  laws 
afford  them  great  advantages  of  defence,  of 
notice,  and  of  pleading  the  general  issue  without 
the  embarrassments  of  pl^ding  special  justifi- 
cations; and  the  law  remunerated  them  with 
double  costs  if  sued  without  foundation.  But 
where  are  the  similar  protections  in  the  statute 
books  for  the  judges  of  the  land  ?  There  are 
none  such,  and  the  necessaiy  inference  is  that 
the  immemorial  sense  of  the  legislature  is 
that  that  privileged  order  is  protected  by 
peculiar,  inherent,  and  unquestioned  privi- 
leges ;    otherwise  they  never  could   have  re- 


(a)  This  passage  is  taken  verbatim  from  Bast, 
and  not  given  as  in  Hatohell. 

(6)  19  St.  Tr.  1187 ;  S.C.  8  Wils.  188 ;  2  W. 
BL  754. 

(c)  2  W.  Bl.  758. 

((0  Hamond  v.  Hotoell,  1  Mod.  184. 

(«)  A  passage  of  no  legal  importance  is  here 
omitted  n>r  the  sake  of  brevity,  as  in  the  note 
in  8  Moo.  P.C.  on  p.  69. 
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mained  unprotected  against  vexatious  litigation 
upon  evety  frivolous  occasion.  Some  dimcnlty 
arose  in  the  case  of  General  Warrants  reported 
in  11  St.  Tr.  820,(a)  and  Bex  v.  Earbury,  2 
Barnard.  K.B.  298,  as  to  the  privileges  to  which 
a  Secretary  of  State  was  entitled  in  issuing  his 
warrant  for  minor  offences.  It  is  not  for  me 
to  animadvert  upon  the  judgment  of  the  great 
man  who  pronounced  a  judgment  in  that  case 
with  popular  applause;  but  I  find  Ijord  Kenyon 
in  Despard*s  case,  of  modem  authority,  ques- 
tioning that  decision  (^Bex  v.  Vespard,  7  T.B. 
742).  But  was  it  ever  doubted  in  that  or  any 
other  case  until  the  present  that  the  privileges 
of  the  office  of  the  Lord  Chief  Justice  attend 
upon  him  as  incident  to  his  office  in  every  de- 
partment of  his  official  duty  and  in  every  part 
of  the  realm  within  which  he  is  Lord  Chief 
Justice  ?  The  power  of  a  judge  sitting  in  Court 
during  the  terms  does  not  amount  to  one  fourth 
part  of  each  revolving  year.  Is  it  for  that  short 
period  only  that  the  Chief  Justices  are  to  be 
considered  as  judicial,  and  on  all  other  occasions 
as  merely  ministerial  and  liable  to  action  ? 
There  is  no  question  that  the  justice  of  peace 
in  his  ministerial  capacity  is  liable ;  but  could 
the  King's  Bench  entertain  complaint  on  in- 
formation against  one  of  its  own  judges  in  his 
own  court  for  having  issued  the  process  of  thdr 
court?  The  King's  Bench  could  not,  would 
not,  ought  not.  But  it  is  argued  that  the 
Common  Pleas  would,  could,  and  ought ;  and, 
in  the  language  of  the  law,  that  great  law  officer 
the  Chief  Justice,  is  now  attached  to  answer, 
and  awaiting  our  decision  whether  we  shall  re- 
tain him  as  a  defendant  to  answer  for  the  exer- 
cise of  his  judicial  discretion  in  matters  within 
his  special  jurisdiction  and  of  high  importance 
to  the  public  peace  and  most  properly  submitted 
to  his  judicial  wisdom. 

The  transaction  in  question  arises  out  of 
an  Act  of  Parliament  creating  offences  spread 
on  the  &ce  of  the  warrant  as  set  forth  in 
the  plea,  which  Act  was  made  to  guard  against 
a  prevalent  mischief  that  the  history  of  oar  own 
times  had  evinced  to  be  productive  of  danger 
to  the  state.  It  was  a  matter  of  no  incon- 
siderable moment  to  have  the  highest  judicial 
sanction  to  the  process  and  warrant  framed 
upon  a  modem  statute  and  giving  operation 
to  the  law.  The  offence  described  in  the 
warrant  is  founded  on  the  Convention  Act  of 
1798.(6)  We  all  ^  know  the  histoiy  of  that 
law,  the  principle  of  which  was  soon  fbllowed 
by  the  l^;islatare  of  England  in  her  enactments 
to  meet  the  prevalent  mischiefs  of  the  self-elected 
societies  and  the  tumultuous  assemblies  who 
filled  the  audiences  of  such  enlightened  revolu- 
tionists as  orator  Thelwa]l.(c)  When  Lord 
QrenviUe  in  the  House  of  Lords(<0  enforced  the 
necessity  of  those  laws  he  wisely  observed  that 


(a)  19  St  Tr.  1080. 

(6)  88  Geo.  8.  c  29.  (Ir.  Stat),  repealed  by 
42  &  48  Vict  e.  26.  s.  1. 

(c)  See  the  trial  of  Mr.  John  Thelwall  for 
high  treason  reported  by  a  student  in  the  Tea* 
pie.  Lond.,  1794.  See  also  24  St  Tr.  282  $  85 
St  Tr.  748. 

(d)  See  82  ParL  Hist  527. 
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thoie  clabe  and  tocieties  in  imitation  of  the 
similar  toeieties  in  France  were  foanded  on 
what  were  called  the  rights  of  man ;  thej  were 
rights,  howeyer  (as  they  explained  diem),  such 
as  were  incompatible  with  law,  religion,  order, 
and  morality.  These  societies  had  eloquent 
parti aans ;  petitions  crowded  the  table  of  the 
House  of  Commons;  and  Magna  Charta  and 
the  Bill  of  Bights  were  sounded  forth  with 
popular  confidence.  Lex  dawpu  lata.  This 
hiw  of  the  Irish  legislature  was,  in  principle, 
adopted  in  England ;  and  the  political  fame  of 
Sir  William  Grant  in  the  course  of  the  debates 
on  that  subject  raise  him  to  conspicuous  emin- 
ence by  his  luminous  argument  which  settled 
the  vibrating  opinion.  (a>  The  laws  in  each 
ooontry  in  part  wuUerid  were  the  same  in  prin- 
ciple. The  licentious  spirit  in  England  was  put 
down  by  the  rigour  of  the  law  and  the  returning 
good  sense  of  the  people.  When  it  was  of  late 
unfortunately  become  imperatively  necessary  to 
bring  that  Convention  Act  into  operation  here  I 
cannot  subscribe  to  the  confident  assertion  of 
its  having  been  unbecoming  to  the  high  office 
of  the  Chief  Justice  to  grant  a  warrant  which 
might  have  been  issued  by  a  common  magistrate. 
As  this  aignment  has  been  obtruded  upon  the 
case  I  thii&  it  right  to  say  that  in  my  opinion 
it  was  a  well-adnsed  measure  to  resort  to  the 
lidghest  judicial  authority  who  was  competent 
to  give  his  sanction  to  the  warrant  which  de- 
lineates and  defines  the  offence  with  legal  and 
technical  accuracy.  The  present  action  is  a 
bold  effort  to  render  the  law  inoperative  in 
Ireland.  If  the  defendant  had  been  an  inferior 
magistrate,  slanderous  publications  and  liability 
to  action  might  create  terror  in  the  humble 
mind  of  an  oMinary  justice  of  the  peace  to  deter 
him  from  issuing  his  warrant  in  the  first  instance 
of  acting  upon  the  statute ;  but  the  Law  OfficerB 
of  the  Crown  would  have  been  culpable  in  the 
extreme,  where  the  peace  of  the  country  was  at 
stake,  if  they  had  not  taken  the  most  effectual 
means  to  pfevent  the  inchoate  mischief  with 
the  aid  of  t^e  first  criminal  judge,  to  make  the 
party  amenable  to  the  highest  criminal  tribunal, 
to  be  dealt  with  according  to  law.    If  matters 

(a)  See  82  Pari.  Hist.  897. 


had  not  been  so  conducted  the  law  mi^  have 
been  condemned  as  a  dead  letter,  and  become 
rusty  as  old  armoury  in  the  Tower ;  the  faetioua 
might  then  exult  that  they  had  worked  a  virtual 
repeal  of  the  law.  In  the  case  of  Tlu  King  ▼. 
Detpard,  7  T.R.  786,  when  Fergoason  moved 
for  the  prisoner's  discharge,  who  was  committed 
for  treasonable  practices,  as  the  warrant  had 
not  delineated  lus  offence  with  certainty,  and 
it  was  argued  there  as  here  that  there  was  no 
adjudged  case  upon  the  point,  it  was  well ''an- 
swered (a)  that  if  no  point  is  to  be  considered 
as  law  uidess  it  has  htea  judicially  decided,  then 
farewell  the  law  of  the  land,  and  it  is  sufficient 
if  it  has  been  considered  law  at  all  times.  It 
has  been  observed  also  that  no  such  plea  as  the 
present  ever  was  judicially  sanctioned ;  that  ia 
probably  true,  for  no  such  action  was  ever 
brought  before  s  and,  as  Lord  Kenyon  observed 
in  the  case  I  have  last  cited,  **  though  experi- 
ments of  this  kind  have  been  frequently  made 
in  courts  of  justice,  they  seldom  succeed.  I 
will  not  overturn  the  law  of  the  land  as  it  has 
been  handed  down  to  me;  it  is  not  for  the 
judf^,  who  are  to  watch  over  the  law,  to  over- 
set it  I  am  clearly  of  opiniou  that  if  we  were 
to  yield  to  this  application  we  should  forget 
the  duty  we  owe  to  the  public" 

Before  I  conclude  let  me  compose  the  hitherto 
undisturbed  ashes  of  Lord  Chief  Justice  Wilmot, 
of  whose  character  and  opinions  much  has  been 
misconceived.  On  the  present  occasion  I  can- 
not humiliate  that  great  man's  memory  by 
entering  into  a  laboi^ed  vindication  of  one  of 
the  purest  judicial  characters  that  ever  adorned 
Westminster  Hall.  There  Wilmot  has  ever  been 
considered  clarum  et  veneraJtnle  nomen.  His 
opinions  and  his  judgments  are  there,  as  I  hope 
they  will  be  here,  of  high  authority,  and  are 
treated  with  respect  whenever  they  are  cited, 
as  in  the  late  case  of  Burdett  v.  Abhot,  when  the 
Attorney- Greneral  resorts  to  his  admirable  argu- 
ment as  he  calls  it  in  The  King  v.  ^/iium.(6) 


(a)  Per  Lord  Kenyon,  C.J.,  on  p.  742. 

(6)  Wihnot,  Notes  of  Opinions,  248.  The 
remainder  of  Uie  judgment  continues  the  pane- 
gyric on  Lord  Chief  Justice  Wilmot 
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In  answer  to 
Officers  at  the 
Stote— 

«  Whether  the 
of  the  Canadian 
moval  to  convict 
8.  17,  or  to  the 
7  Wni.  4.  c.  18. 
be  carried  out," 


a  question   put  to  the    Law 
instance  of  the  Secretary  of 

Secretary  of  State  can  dispose 
prisoners  by  ordering  their  re- 
hnlks  under  the  5  Geo.  4.  c.  84. 
general  penitentiary  under  the 
s.  1,  until  their  sentences  can 


(a)  See  above,  p.  968. 


The  Attorney  General  and  Solicitor  General, 
Law  Officers,  save  the  following  repljf(5)  : — 

"  We  are  of  opinion  that  under  the  iTiE  sec- 
tion of  5  Geo.  4.  c.  84,  the  Secretary  of  State  can 
dispose  of  the  three  prisoners  pardoned  after 
conviction  by  ordering  their  removal  to  convict 
hulks,  but  that  he  cannot  so  dispose  of  prisonen 
pardoned  before  arraignment  under  die  provi- 
sions of  the  local  Act 

(h)  Opinion  Book,  1897-4S,  S14. 
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"  We  think  it  Tery  doabtftil  whether  under 
7  Will  4.  e.  13,  mj  of  the  priioners  can  be  re- 
meyed  to  the  penitentiary.  Though  the  lan- 
;0aage  of  the  Act  is  general,  yet  we  think  it 
•open  to  strong  aigument  that  it  applies  only  to 
oifencee  committed  in  Great  Bntain,  and  we 
therefore  cannot  advise  the  Secretary  of  State 
to  assume  the  power  of  sending  away  the  pri- 
soners to  the  penitentiary. 

J.  Cam PBBLL. 
B.  M.  BoLFx. 

Temple,  34th  January  1889. 

Asked  to  advise  whether  after  the  decision  of 
the  Courts  of  Queen's  Bench  and  Exchequer,(a) 
'"  The  order  for  transportation  under  Uie  condi- 

(o)  See  above,  p.  1014,  1086. 


tional  pardon  is  a  valid  order  and  ought  to  be 
carried  into  efSBCt." 

The  Attorney  General  and  Solicitor  General 
advised  as  follows  (a)  : — 

**  We  are  of  opinion  that  the  order  for  trans- 
portation is  a  valid  order   and  ought  to  be 
carried    into   effect,    and   that    the    necessary 
direction  should  be  given  for  the  purpose. 
J.  Campbell. 
B.  M.  Bolts. 
Fbbd.  Pollock. 
Wm.  Wiohtmav. 
Temple,  18th  May,  1889. 


(a)  Papers  of  Solicitor  of  Treasury,    No. 
2160. 


APPENDIX  F.(a) 


The  following  is  an  extract  from  Mr. 
Baron  Aldenan't  charge  to  the  grand  jnry, 
>deliTered  at  the  Monmonth  Sammer  As- 
sises, 1889  (h)  :^ 

"Tliere  is  one  case  in  the  calendar  as  to 
which  it  is  desirable  that  I  should  address  you. 
In  that  case  four  persons  are  charged  with 
having  '  on  the  19th  «f  April,  at  Newport;  nn- 
lawfnfiy  met  with  divers  other  persons  calling 
themselves  Chartists,  unlawfully  intending  to 
disturb  the  peace  of  this  realm,  and  to  excite 
discontent,  disaffection,  and  hatred  to  the 
Government  and  Constitution  of  the  country.' 
This  is  a  misdemeanor  of  a  serious  nature,  if 
satislBetorily  proved,  and  it  will  be  for  you  to 
say  upon  the  evidence  whether  these  persons 
have  outstepped  the  line  of  their  duty,  and, 
instead  of  confining  themselves  to  the  temperate 
and  proper  representation  of  such  grievances, 
which  they  eitiier  endure  or  think  they  endure, 
have  constituted  themselves  into  that  which  in 
point  of  law  is  an  unlawful  assembly  of  the 
people.  To  ascertain  what  is  an  unlawAil 
assembly,  it  is  well  that  we  should  see  what  our 
best  lawyers  have  laid  down  with  respect  to 
enlawful  assemblies.  Mr.  Serjeant  Hawkins, 
one  of  the  best  authorities  on  this  subject 
<1  Hawk.  P.C.  c.  65.  s.  9),  says  that  <any 
meeting  whatsoever  of  great  numbers  of  people, 
with  suoh  circumstances  of  terror  as  cannot  but 
endanger  the  public  peace,  and  raise  fears  and 
jealousies  among  the  King's  subjects,  seems 
properly  to  be  called  an  unlawful  assembly,  as 
where  great  numbers  complaining  of  a  common 
grievance  meet  together  armed  in  a  warlike 
manner  in  order  to  consult  together  concerning 
the  most  proper  means  for  the  reoovery  of  their 
interests,  for  no  one  can  foresee  what  may  be 
the  event  of  such  an  assembly.'    So  in  Mr. 

(a)  See  lUg,  v.  VincetU  above,  p.  1087. 
(6)  See9C.  &P.98a. 


Hunt's  case,  which  was  tried  at  York,  and  after- 
waids  came  before  the  Court  of  King's  Bench 
(1  St.  Tr.  N.S.  171,  489),  Mr.  Justice  Bayley 
(than  whom  no  man  was  more  learned  in  laws 
or  more  enlightened  in  his  views)  says, 
'If  the  persons  who  assemble  together  say, 
"  We  wifi  have  what  we  want,  whether  it  be 
according  to  law  or  not,"  a  meetioff  for  such  a 
purpose,  however  it  may  be  masked,  if  it  be 
really  for  a  purpose  of  that  kind,  is  illegal.  If  a 
meeting,  from  its  general  appearance,  and  from 
all  the  accompanying  oiroumstanees,  is  calcu- 
lated to  excite  terror,  alarm,  and  consternation, 
it  is  generally  criminal  and  unlawful.' 

"  These  are,  as  I  take  it,  the  clear  principles 
of  law ;  an  unlawful  assembly  differing  in  this 
respect  from  a  riot,  that  a  riot  must  go  forward 
to  the  perpetration  of  some  act  which  the  un- 
lawfiil  assembly  is  calculated  to  originate  and 
inspire.  Something  must  be  executed  in  a  tur- 
bulent manner  to  constitute  a  riot ;  but  in  these 
cases  it  must  be  some  enterprise  of  a  private 
nature,  because  if  .the  enterprise  be  of  a  general 
and  public  nature  it  savours  of  high  treason, 
and  there  is  no  doubt  that  if  you  find  these 
persons  assembled  together  b^  delegates,  dis- 
persed from  any  central  jurisdiction  in  this 
kingdom,  and  those  persons  so  meeting  together, 
in  consequence  of  a  delegation  from  a  central 
body,  commit  any  act  of  violence  for  the  pur- 
pose of  carrying  into  effect  any  general  political 
purpose  they  run  the  risk  of  being  charged  with 
high  treason,  and  it  is  well  that  they  should 
know  that,  before  they  attemj^^^e  accomplish- 
ment of  such  a  purpose ;  but  it  is  far  better  and 
far  more  humane,  fiff  wiser  and  hi  more  politic, 
to  stop  these  thmp  in  their  early  stages ;  it  is 
f^  better  that  the  mdividuals  should  be  stopped 
before  they  proceed  to  outrage  and  violence,  as 
a  small  amount  of  punishment  in  the  first 
instance  will  probably  save  a  ffRat  amount  of 
crime  afterwards.  I  am,  therefore,  glad  to  see 
that  the  magistracy  of  this  county  have  inter- 
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posed  in  th«  early  stage  of  the  proceeding* 
Ton  will  inyestigate  the  eirenmetanoee  under 
which  Uie  Msembly  took  place— whether  the 
indiTidnals  who  preeided  and  were  preaent  were 
ao  hy  previooa  concert,  or  by  aoeidentally 
haTing  met,— and  if  they  met  by  preriooa  con- 
cert you  wUl  inqniie  whether  they  were  met  at 
nnaeaaona  ble  honrs  of  the  nigfat^^-4f  they  hare 
met  under  cireomstaneea  of  Tiolence  and  danger, 
— ^if  they  have  been  armed  with  oflbnaiTe  wea- 
pons or  used  violent  language, — ^if  they  have 
proposed  to  set  the  different  classes  of  society 
at  variance  the  one  with  the  other,  and  to  put 
to  death  any  part  of  her  Majesty's  snljects ;  if 
any,  all,  or  most  of  these  things  shonld  appear 
before  ;f on,  there  will,  I  think,  be  little  difficulty 
in  saymg  that  an  assembly  of  such  persona, 
under  such  circnmstances,  for  such  purposes, 
and  using  such  language,  is  a  dangerous  one, 
which  cannot  be  tolerated  in  a  country  governed 
by  laws ;  and  it  is  but  doing  to  others  as  you 
would  that  they  should  do  unto  yon  to  repress 
meetings  of  that  description,  because  what  right 
have  any  persons  to  do  that  which  produces 
terror,  inconvenience,  and  dismay  among  their 
fellow  subjects  ?  Let  me  not,  however,  be  mis- 
understood. There  is  no  doubt  that  the  people 
of  this  oountiy  have  a  perfect  right  to  meet  for 
the  purpose  of  stating  what  are,  or  even  what 
they  consider  to  be,  their  grievances.  That 
right  dxey  always  have  had,  and,  I  trust,  always 


will  have ;  but  in  order  to  traasmit  that  riglht 
unimpaired  to  posterity  it  is  neeesaaiy  that  it 
shonld  be  regulated  by  law  and  restrainad  by 
reason.  Therefore  let  Ihem  meet,  if  they  wiD, 
in  open  day  peaceably  and  quiedy,  and  fhey 
would  do  wisely  when  diey  meet  to  do  so  nnder 
the  sanction  of  those  who  are  the  constitated 
authofttiea  of  the  countxy.(a)  To  meet  under 
irresponsible  presidency  is  a  dangerous  thing  ; 
nevntheless,  if,  when  ihey  do  meet  under  that 
irresponsible  presidmey,  they  conduct  them- 
selves with  peace,  tranquillity,  and  order,  they 
will  perhaps  lose  thor  time  bat  nothing  dee. 
They  will  not  put  other  people  into  alarm, 
tenor,  and  consternation;  they  will  probably, 
in  the  end,  come  to  the  conclusion  that  they 
have  acted  foolishly;  but  the  constitution  oi 
this  country  does  not  (God  be  thanked)  poniah 
persons  who,  meaning  to  do  that  which  ia  right 
in  a  peaceable  and  orderly  manner,  are  only  in 
error  in  the  views  which  they  have  taken  on 
some  subject  of  political  interest." 


(a)  "  It  was  undoubtedly  true  that  the  people 
had  a  right  to  meet  for  the  purposes  of  discussing 
public  measures ;  but  then  it  was  equally  true 
that  those  meetings  should  be  called  l^  the 
Lords  Lieutenant  of  counties,  the  mayors  of  cor- 
porations, or  other  official  persons." — ^Lord 
Grenville's  speech  on  the  Seditious  Meetings 
Bill,  December  9,  1795.    8S  FarL  Hist  528. 
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An  investigation  of  the  oondnct  of  the  magis- 
trates of  Birmingham  on  the  occasion  of  the 
riot  having  been  entered  into  at  their  own  re- 
quest, the  following  letter  was  addressed  to  Mr. 
Scholefield,  late  mayor,  by  the  Marquis  of 
Normanby,  Secretary  of  State  :— 

"Whitehall, 
'<  Gbhtlskxii,  December  20, 1889. 

I  hjlTB  the  honour  to  inform  you  that, 
having  considered  the  evidence  adduced  in  the 
inquiry  at  Birmingham  into  the  conduct  of  the 
magistrates  on  we  occasion  of  the  outrages 
which  took  place  on  the  15th  of  July  last,  I  do 
not  perceive  any  suffident  ground  to  impute 
either  to  the  mavor  or  the  other  magistrates  any 
wilful  neglect  of  duty. 

(a)  See  above,  p.  1152, 1158. 


I  am  of  opinion  that  it  would  have  been  more 
prudent  if  the  magistrates,  instead  of  ordering 
the  police  not  to  act  in  their  absence,  had  made 
arrangements  for  the  constant  attendanee  of  one 
at  least  of  th^  body  at  the  Public  Office,  and 
although  the  magistrates  mi^t  have  supposed 
that  by  the  directions  left  there  they  had  ^to- 
vided  for  immediate  attendance  in  case  of  emer* 
gency,  I  still  regret  diat  the  other  coarse  was 
not  taken;  but  I  see  no  reason  whatever  to 
charge  the  magistrates  on  this  acoount  with  any 
wilful  neglect  of  duty  or  want  of  seaL  I  regret 
that  I  have  not  been  able  sooner  to  oonunmueate 
to  you  my  opinion. 

I  am.  Gentlemen, 

Your  obedient  Servant, 

'*•*••    ^      '«  •  1  .  NOBX^lTBT. 

and  the  Magistrates 
of  Birmingham." 


> 
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The  following  letter  describes  the  sen- 
te&oefl  on  the  Ohartists  tried  at  York 
Asflises  in  March  18<li0 :« 

«Yoric, 
Satnzday,  March  21, 1840. 
'*Mt  dbab  Szb, 

Thb  foUowing  are  the  sentencea  of  the 
Chaitiats.— 
Holbenrj,  4  jeers'^ 

Thomas  Booker,  8  yeara  I 
Diifljr,  8  yeara  wmpriaonmenta. 

William  Booker,  2  yeara  I 
1  year  ^1 


Wella, 

Clayden, 

Manhall, 

Penthorpe, 

Benniaou, 

Pedie, 


1 


2  years  each. 


8  years'  hard  labour  in  the 
House  of  Correction. 

Brook,  8  years'  imprisonment. 

Drake,  18  months'  imprisonment. 

P.  Holdsworth,  12  months'  hard  labour  in  the 
House  of  Correction. 

Rishworth, 

Walker, 

Naylor, 

Biding, 

(a)  See  above,  1146,  1184,  1282. 


} 


2  years'  hard  labour. 


Hnlton, 

Smithies 


}■• 


months'  hard  labour. 


"Erskine  read  the  Kiot  Act  to  them  in  a 
manner  calculated  to  do  much  good,  and  as 
secured  ample  accommodation  for  all  the 
reporters,  provincial  as  well  as  others,  I  trust 
his  observations  will  meet  with  wide  circula- 
tion. 

''He  oould  give  hard  labour  only  to  those 
who  were  found  guilty  oi  rioting,  but  he  gave  it 
to  all  he  could.  Those  who  have  got  imprison- 
ment only  will  floe  bat  little  better  than  those 
who  have  hard  labour,  for  they  will  all  be  made 
to  work  and  put  upon  the  silent  system.  I  got 
Erskine  to  send  them  all  to  the  different  houses 
of  correction  in  the  county  which  were  farthest 
away  from  their  own  homes,  and  all  the  worst 
are  to  go  to  North  Allerton,  where  they  are 
worst  fed  and  hardest  worked. 

Believe  me, 

Yours  very  truly, 

John  Batlet. 

To  Qeorge  Maule,  B8q."(a) 


(a)    Papers  of  Solicitor  of    Treasury,  No. 
2680. 


APPENDED  I,(a) 


-  The  following  was  the  joint  opinion  of  the 

Attorney    and    Solicitor    General    (Sir    John 

Campbell  and  Sir  B.  M.  Bolfe)  as  to  the  power 

of  the  Governor  of  Lower  Canada  to  proclaim 

martial  law  : —  .,  m       i 

"  Temple, 

"  Mt  Loud,  January  16,  1888. 

Wb  have  to  acknowledge  the  receipt  of 
a  letter  from  your  Lordship  of  yesterday's  date, 
together  with  the  copy  of  a  letter  addressed  by 
the  Earl  of  Go8ford(&)  to  the  Attorney  and  Soli- 
citor General  of  Lower  Canada,  and  their  reply, 
on  the  subject  of  the  power  vested  in  the 
Governor  of  that  province  to  proclaim  martial 
law ;  your  Lordship  desires  that  we  should  take 
these  papers  into  our  consideration,  and  report 
to  your  Lordship  our  joint  opinion  whether  the 
views  expressed  by  the  Law  Officers  of  the 
Crown  in  Lower  Ginada  are  correct  in  point  of 
law.  We  have  now  the  honour  of  reporting  to 
your  Lordship  that  in  our  opinion  the  Governor 

(a)  See  above,  p.  963. 

(6)  President  of  the  Canada  Commission. 


of  Lower  Canada  has  the  power  of  proclaiming, 
in  any  district  in  which  large  bodies  of  the 
inhabitants  are  in  open  rebellion,  that  the 
Executive  Government  will  proceed  to  enforce 
martial  law.  We  must,  however,  add  that  such 
proclamation  confers  no  power  on  the  Governor 
which  he  would  not  have  possessed  wiUiout  it. 
The  object  of  it  can  only  be  to  give  notice  to 
the  inhabitants  of  the  course  which  the  Govern- 
ment is  obliged  to  adopt  for  the  purpose  of 
restoring  tranquillity.  In  any  district  in  which, 
by  reason  of  armed  bodies  of  the  inhabitants 
being  engaged  in  insurrection,  tiie  ordinary 
course  of  law  cannot  be  maintained,  we  are  of 
opinion  that  the  Governor  may,  even  without 
any  proclamation,  proceed  to  put  down  the 
rebellion  by  force  of  arms,  as  in  case  of  foreign 
invasion,  and  for  that  purpose  may  'awfully  put 
to  death  all  persons  en^^iged  in  the  work  of 
resistance ;  and  this,  we  conceive,  is  all  that  is 
meant  by  the  language  of  the  statutes  referred 
to  in  the  report  of  the  Attorney  and  Solicitor 
General  for  Lower  Canada,  when  they  allude  to 
tike  <  undoubted  prerogative  of  His  Majesty  for 
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the  pnUio  safetf  to  resort  to  the  exereise  of 
martial  law  againfft  open  enemies  or  traitors.' 
The  right  of  resorting  to  soeh  an  extremity  is 
a  right  arising  from,  and  limited  by,  the  neces- 
sity of  the  case— ^uoff  neeesntoM  copit,  drfmdit. 
For  this  reason  we  are  of  opinion  that  the 
prerogatiye  does  not  extend  beyond  the  case  of 
persons  taken  in  open  resistance,  and  with 
wbom,  by  reason  of  the  suspension  of  the 
ordinary  tribunals,  it  is  impossible  to  deal 
according  to  the  regular  course  of  justice.  When 
the  regiUar  courts  are  open,  so  that  criminals 
might  be  delivered  oyer  to  them  to  be  dealt 
wi&  according  to  law,  there  is  not,  as  we  con- 
ceive, any  right  in  the  Crown  to  adopt  any  other 
course  of  proceeding.  Such  power  can  only  be 
conferred  by  the  Legislature,  as  was  done  by 
the  Acts  passed  in  consequence  of  the  Irish 
rebellions  of  1798(a)  and  1808,(6)  and  also  of 
the  Irish  Coercion  Act  of  ]888.(c) 

From  the  foregoing  observations  your  Lord- 
ship will  perceive  that  the  question,  how  &r 
martial  law,  when  in  force,  supersedes  the  ordi- 
nary tribunals,  can  never,  in  our  view  of  the 
case,  arise.  Martial  law  is  stated  by  Lord 
Hale  (<f)  to  be  in  truth  no  law,  but  something 
rather  indulged  than  allowed  as  a  law,  and  it 
can  only  be  tolerated  because,  by  reason  of 
open  rebellion,  the  enforcing  of  any  other  law 
has  become  impossible.  It  cannot  be  said  in 
strictness  to  tuperaede  the  ordinary  tribunal, 
inasmuch  as  it  can  only  exist  by  reason  of 
those  tribunals  having  been  already  practically 
superseded.  It  is  luudly  necessary  for  us  to 
add  that,  in  our  view  of  the  ease,  martial  law 
can  never  be  enforced  for  the  ordinary  purposes 
of  civil  or  even  criminal  justice,  except,  in  the 
latter,  so  far  as  the  necessity  arising  from 
actual  resistance  compels  its  adoption." 

J.  Cavfubll. 

The  Lord  Qlenelg,(e)  B.  M.  Bolfb. 

&c.        &c. 

The  following  is  a  report(/)  by  the  Attorney 
General  of  Upper  Canada  as  to  certain  Cana- 
dian prisoners,  citit ens  of  the  United  States  of 
America : — 

Attorney  General's  Office, 
Toronto,  1st  May  1888. 

To  His  Excellency  Major  Greneral  Sir  George 
Arthur,  K.C.B.,  Lieutenant  Governor  of 
Upper  Canada,  &c.,  &c.,  &c. 

Mat  it  plbasis  Youb  ExcatxBKCT, 

Mt  attention  has  been  for  some  time 
past  directed  to  the  case  of  the  prisoners, 
citizens  of  tke  United  States  of  America^  who 
were  captured  on  board  the  schooner  ^iia,  in 
the  month  of  Januair  last,  at  Amherstberg  in 
the  Western  District,  m  the  attempt  to  invade 

(a)  See  Irish  Statutes,  89  Geo.  8  c.  11.  and 
40  Geo.  8.  c.  2. ;  also  41  Geo.  8.  c.  14  (U.K.). 
(6)  See  44  Geo.  8.  c.  9. 

(c)  8&4Wm.  4.C.  4. 

(d)  Hale's  History  of  the  Common  Law 
of  England,  42  (ed.  Lend.  1820,  by  Serjt.  Bun- 
nington). 

(e)  Secretary  of  State  for  the  Colonies. 
(/)  Treasury  Solicitor's  Papers,  No.  6619. 


this  Province,  and  of  those  taken  in  the  moBlh 
of  March  last  at  PcMUt  Pel^  engaged  in  a  like 
design,  with  a  view  to  advise  your  Excelleney 
upon  the  measures  proper  to  be  adopted  for 
their  final  disposal. 

With  reference  to  the  prisoners  first  alluded 
to,  although  they  were  taken  in  arms  in  the  set 
of  l«vying  open  war  against  Her  Majesty,  and 
in  the  attempt  by  force  to  seise  upon  the  town 
of  Amherstberg,  and  althou|^  they  had  with 
them  cannon  and  other  arms,  fired  upon  the 
town,  and  committed  injury  to  the  houses  and 
property  of  the  inhabitants,  yet  being  alieni, 
they  cannot  be  punished  for  Kigk  treason^  as  in 
the  eases  of  Theller,  Chase,  and  Brophy,  neither 
can  they  be  treated  as  pirates,  aldioagh  that 
term,  firam  the  lawless,  and  wholly  unprovoked 
character  of  their  aggressions,  haa  been  gene- 
rally applied  to  them.  I  was  at  one  time  dis- 
posed to  think  that  they  might  legally  be 
indicted  for  the  crime  of  **  wtalicums  shoo&sg^ 
but  the  dombts  I  from  the  first  entertained  upon 
this  point,  have  been  considerably  increased  by 
a  more  attentive  consideration  <%  the  subject,, 
and  the  evidence  .within  my  reach,  and  I  have 
therefore  for  the  present  abandoned  that  inten- 
tion, and  now  consider  it  more  advisable  that  a 
rd^erenoe  diould  be  made  of  the  whole  matter 
to  Her  Majesty's  Government  before  adopting 
any  measure  in  relation  to  those  oftndenu 
Which  when  determined  upon,  it  is  desirable 
on  every  account  should  be  a  final  proceeding. 

The  advantage  and  propriety  of  an  appeal  to 
the  Secretary  A  State  for  instructions,  is  in  mj 
opinion  greatly  increased,  by  considerations 
arising  from  the  peculiar  character  of  the  crime 
committed  by  the  prisoners.  They  are  in  coSp 
tody  for  an  offence  in  direct  violation  of  the 
laws  of  all  nations,  and  of  peculiar  atrocity  as 
respects  the  people  of  tliis  I^vince,  and  bong 
prisoners  of  war  are  subject  to  whatever  punish- 
ment their  captors  may  think  fit  to  inflict  upon 
them,  excluding  of  course  (in  consequence  of 
the  acceptance  of  their  submission)  the  punish- 
ment of  death.  It  is  not,  I  apprehend,  necessary ^ 
and  it  has  not  been  the  custom  with  other 
nations  in  like  cases,  to  bring  the  parties  to 
trial  at  all,  but  if  thought  ex^dient  they  may 
be  committed  to  prison  for  life;  they  may  be 
put  on  board  the  hulks  and  kept  to  hard  labour, 
or  made  subject  to  whatever  treatment  His 
Majesty  may  be  pleased  to  direct,  and  it  is  not 
improbable  that  the  Imperial  Government  may 
desire,  in  a  case  involving  questions  deeply  in- 
teresting to  the  whole  empire,  to  retain  in  its 
own  lumds  tiie  punishment  necessary  to  be 
awarded  against  foreigners  guilty  of  the  offences 
of  the  enormity  committed  by  the  prisoners. 

For  Uie  foregoing  reasons  I  respectfully  re- 
commend, that  the  persons  taken  on  board  the 
schooner  Ann,  who  are  foreigners,  should  be 
detained  in  custody,  until  the  pleasure  of  Her 
Majesty,  with  respect  to  their  final  disposal  i» 
known,  and  that  they  should  be  sent  to  such 
place  of  confinment  as  yoiir  Excellency  may 
deem  most  safe  and  appropriate. 

With  respect  to  the  prisoners  taken  at  Peini 
PdS,  I  have  advised  the  Solicitor  Ckneral,  as  I 
have  already  mentioned  to  your  Exeellen^»l^ 
put  them  upon  their  trial  for  micri(sr,  «t  the 
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approaehing  aMiies  for  the  Western  District. 
They  are  in  my  opinion  liable  to  be  so  indicted, 
and  the  wanton  invasion  of  this  Proyince,  and 
the  sacrifice  of  human  life  consequent  thereupon 
among  Her  Majesty's  soldiers  and  subjects 
serving  as  militiamen,  appear  to  me  to  demand 
exemplary  ponishment,  and  when  such  punish- 
ment can  be  inflicted  through  the  ordinary  ad- 
ministration of  the  laws,  I  have  no  hesitation  in 
recommending  that  resort  should  be  had  to 
them,  in  preference  to  any  other  course  of  pro- 
ceeding. 

All  which  is  nevertheless  respectfully  sub- 
mitted. 

Chris.  A.  Haobrxan, 

Attorney  General. 

Nora. — It  may  be  necessary  to  remark  that 
the  case  of  the  prisoners  above  referred  to 
differs  from  that  of  Sutherland,  tried  and  con- 
victed by  court-martial,  in  these  respects  ;  the 
prisoners  taken  on  board  the  **  Ann  "  were  cap- 
tared  before  the  law  was  passed  under  which 
Sutherland  was  tried,  and  those  taken  at  Point 
PeU  are  not  proved  to  have  joined  themselves 
to  subjects  of  Her  Majesty  in  their  attempt  to 
invade  the  Province,  and  therefore  are  not 
Uable  to  be  punished  under  its  provisions. 

C.  A.  H. 

The  following  was  the  joint  opinion(a)  of  the 
Queen's  Advocate  (Sir  John  Dodson)  and  the 
Attorney  and  Solicitor  General  (Sir  John 
Campbell  and  Sir  R.  M.  Rolfe)  on  the  same 
subject : — 

*<  Doctors'  Commons, 
«  Mt  Lord,  May  28,  1888. 

Wn  are  honoured  with  your  Lordship's 
conunands,  signified  in  your  Lordship's  letter  of 
the  24th  instant,  transmitting  a  despatch  which 
your  Lordship  has  received  flrom  the  Lieutenant 
Governor  of  Upper  Canada,  reporting  the  case 
of  Edward  Alexander  Theller,  who  was  con- 
victed of  high  treason  before  a  special  commis- 
sion of  oyer  and  terminer  in  that  province,  and 
against  whom  sentence  of  death  has  been 
recorded.  In  the  enclosures  to  that  despatch 
your  Lordship  is  pleased  to  observe  that  we 
shall  find  a  petition  to  the  Queen  from  the 
prisoner  stating  certain  legal  objections  to  the 
conviction,  with  the  opinion  of  the  Chief  Justice 
and  the  Attorney  General,  and  the  Executive 
Council  of  the  Province;  and  requesting  that 
we  would  take  these  documents  into  considera- 
tion, snd  at  our  earliest  convenience  report  to 
TOUT  Lordship  our  joint  opinion,  whether  there 
IS  any  valid  objection  in  point  of  law  to  the 
conviction. 

In  obedience  to  your  Lordship's  commands 
we  have  the  honour  to  report  that  we  are  of 
opinion  that  there  is  no  objection  in  point  of 
law  to  the  conviction. 

We  feel  it  our  duty  to  observe  that  the  pro- 
vincial authorities  seem  to  have  fallen  into  an 
important  error,  with  reference  to  the  case  of 
foreigners,  who  have  been  taken  in  the  province 
while  participating  in  the  rebellion.  They  are 
all  clearly  guilty  of  high  treason  just  as  much 

(a)  Ck>lonial  Office  Papers,  Upper  Canada, 
10,411. 


as  the  natural-bom  subjects  of  the  Queen. 
From  the  moment  they  came  within  the  pro- 
vinoe  they  owed  to  Her  Majesty  a  temporary 
allegiance,  the  violation  of  which  subjects  them 
to  the  penalties  of  high  treason. 

In  the  case  of  Theller  the  application  of  this 
principle  is  unnecessary  as  he  wss  clearly  a 
natural-bom  subject.  How  far  it  may  be 
deemed  fit  to  carry  into  efiect  the  sentence,  is 
not  a  matter  on  which,  on  the  information 
before  us,  we  are  competent  to  offer  advice; 
but  we  feel  it  right  to  apprise  your  Lordship 
that  we  see  no  distinction  in  point  of  law 
between  his  ^It  and  that  of  the  Americans 
who  were  jomed  with  him  in  the  same  enter- 
prise. 

We  have  the  honour  to  be, 

J.  Dodson. 

J.  Campbell. 

B.  M.  Rolfs." 

In  a  fiirther  opinion  dated  Ma^  31,  1838,  the 
same  law  officers  gave  it  as  their  just  opinion 
that— 

<<  The  American  citizens  in  question  (if  it  be 
thought  expedient)  may  be  dealt  with  in  the 
same  manner  as  British  subjects  guilty  of  a 
similar  offence.  The  law  of  nations  affords  no 
protection  whatever  to  subjects  of  one  State^ 
who,  in  time  of  peace,  enter  the  territories^  of 
another,  and  there  commit  the  offence  of  high, 
treason." 

The  following  is  a  further  joint  opinion(a)  of' 
the  Queen's  Advocate  (Sir  John  Dodson)  and 
the  Attorney  and  Solicitor  General  (Sir  John 
Campbell  and  Sir  B.  M.  Rolfe)  on  the  s^une 
sulject : — 

'*  Doctors'  Commons, 
«Mt  Lord,  August  21,  1888. 

"  Ws  are  honoured  with  your  Lordship's 
commands,  signified  in  your  Lordship's  letter  of 
the  llth  instant,  with  reference  to  your  Lord- 
ship's letters  mentioned  in  tlie  margin,  and  to 
our  answers  of  the  28th  and  Slst  of  May  and 
7th  of  June  last,  and  transmitting  therewith 
copies  of  two  letters  addressed  to  the  Lieutenant 
Governor  of  Upper  Canada  by  the  Chief  Jus- 
tice(6)  and  the  Law  Officers  of  that  province, 
controverting  the  opinions  expressed  by  us  as  to 
the  liability  of  foreigners  invading  Her  Mijesty's 
territories  to  suffer  the  penalties  of  high  treason 
in  the  same  manner  as  any  of  Her  Majesty's 
natural-bom  subjects,  or  as  aliens  domiciled 
within  the  British  dominions.  Tour  Lordship 
is  pleased  to  request  that  we  would  take  these 
documents  into  our  consideration,  and  report  to 
your  Lordship  whether  we  see  any  reason  to 
retract  or  qualify  the  opinions  we  have  before 
expressed  on  this  subject.  Should  we  continue 
to  adhere  to  our  fbrmer  opinion  your  Lordship 
is  pleased  to  request  that  we  would  state  the 
grounds  of  that  opinion  at  length,  for  the  in- 

(a)  Colonial  Ofilce  Papers,  Upper  Canada^ 
10,  41 1.  See  life  of  Lord  C;ampbell,  2, 1 19  (ed. 
1881,  Inr  Hon.  Mrs.  Hardcastle). 

(6)  The  objections  of  the  Chief  Justice  are 
stated  in  a  letter,  August  6, 1887,  addressed  to 
the  Governor  of  Upper  Canada. 
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ftitmation  of  the  Jndget  and  Law  (Mtten  of  the 
Crown  in  Upper  Canadii. 

**  In  obedience  to  your  Lordabip'B  eommandu, 
we  have  the  honour  to  report  that,  after  a  moat 
attentiye  and  respeotfol  conaideiation  of  the 
objeetionfl  of  the  legal  ftmetionaries  in  Panada, 
and  an  anxious  refeienoe  to  all  the  anthoritiei 
to  be  fbund  in  the  English  law  books,  we  see  no 
reason  to  retract  or  qnaliiy  the  opinions  we  have 
before  expressed  on  this  subject.  We  continue 
to  think  that  an  alien,  a  natire  of  a  State  at 
peace  with  oar  Queen,  and  not  in  the  service  of 
a  Stale  at  war  with  our  Queen,  who  levies  war 
within  her  dominions,  is  liable  to  be  tried  for 
high  treason,  although  he  entered  her  dominions 
in  a  hostile  manner.  Treason  certainlj  consists 
in  the  breach  of  idlegiance,  and  where  no  alle- 
giance is  due  there  can  be  no  treason.  For  this 
reason  an  alien  enemy  cannot  be  tried  for  trea- 
son, for  while  in  arms  within  the  British  terri- 
tory he  owes  allegiance  only  to  his  own  Sove- 
reign ;  and  while  observing  the  laws  of  war  he 
is  ndly  justified  in  any  act  of  hostility  which  he 
may  commit.  But  we  conceive  that  an  alien 
amif  does  owe  allegiance  to  the  Queen  within 
her  dominions,  and  both  according  to  the  tech- 
nical form  of  an  indictment  for  treason  and  on 
principle  the  question  is,  whether  allegiance  is 
dtie  from  him,  whether  he  owes  obedience  to  the 
law  of  the  territory  which  he  has  entered  ?  The 
-obligation  of  allegiance  does  not  arise  from  the 
protection  which  de  facio  he  has  enjoyed,  but 
from  the  protection  to  which  he  is  entitled  and 
which  he  might  have  enjoyed  if  he  had  thought 
fit 

"  An  alien  enemy  occupies  a  portion  of  the 
British  territory  as  the  territory  of  his  own 
Sovereign ;  the  laws  of  his  country  are  supposed 
to  prevail  there  as  far  as  he  is  concerned  and 
he  owes  exclusive  and  undivided  allegiance  to 
his  own  Sovereign.  If  he  is  captured  he  is  to 
be  treated  as  a  prisoner  of  war;  he  can  in  no 
shape  be  tried  as  an  offender  for  any  act  of 
hostility  in  which  he  may  have  participated. 

*'  An  alien  amy  is  subject  to  the  law  of  the 
country  where  he  is,  and  he  cannot  be  permitted, 
without  authority  firom  his  own  or  any  foreign 
Government,  to  absolve  himself  from  Uiis  obli- 
gation by  ssying  that  he  entered  the  country  as 
an  enemy. 

"  He  cannot  claim  to  be  treated  as  a  prisoner 
of  war,  or  to  be  ransomed  or  exchanged. 

**  If  he  may  not  be  tried  for  treason  he  is 
guilty  of  no  offence  whatever ;  he  is  entitled  to 
demand  his  inmiediate  discharge,  and,  enjoying 
entire  immunity,  he  may  again  repeat  his  hostile 
acts  without  any  apprehension  of  punishment 
at  any  time  before  he  has  once  submitted  him- 
self peaceably  to  the  law  of  the  country  and 
voluntarily  sought  its  protection. 

«For  hostilely  invading  a  country  to  assist 
r^els  and  bring  about  a  revolution  he  could 
not  be  tried  for  piracy ;  and  it'  he  were  to  kill 
an  English  soldier  in  action,  we  apprehend  that 
he  could  not  tie  tried  for  murder  if  he  is  not 
liable  to  be  tried  for  treason. 

*'  In  the  old  law  books  there  is  much  said 
about  martial  law;  but  in  such  a  case  as  the 
present  this  would  afibrd  no  remedy.  Martial 
law  is  merely  a  cessation  from  necessity  of  all 


Bonieipal  law,  and  what  neeeseity  requires  it 
jwiiiea.  An  alien  amf  hoatilely  invadmg  tlie 
Bn^ish  territory  while  m  arms  mi^t  lainully 
be  pat  to  death,  and  when  taken  prisoner,  if  Ins 
immediate  execution  were  necessary  to  the  sup- 
preaskm  of  insurrection,  he  might  be  executed 
immediately,  without  any  reference  to  municipal 
law.  But  Uie  insurrection  b&ng  quelled  and 
tranquillity  restcMed,  and  the  ordinary  tribunals 
proceeding  regulariy  in  the  administration  of 
justice,  an  alioi  amy  who  had  been  taken  in 
arms  could  not  be  lawfully  put  to  death,  either 
with  or  without  the  form  of  being  tried  by  a 
court-martial,  and  all  who  should  take  part  in 
such  execution  would  be  iruilty  of  murder. 

**  We  think  that  the  alien  amy  is  liable  to  be 
tried  for  treason  in  the  same  manner  as  if  he 
were  a  native-born  subject  Although  he  mig^t 
have  been  put  to  death  in  a  summary  manner 
flagranU  beUo^  he  cannot  complain  that  such  a 
rij^ht  is  waived,  and  that  he  is  reserved  to  take 
his  trial  as  if  he  had  been  bom  within  the  alle- 
giaaoe  of  the  British  Crown. 

"  The  case  we  have  been  considering  is  clearly 
disdnFuishahle  from  that  of  a  foreigner  assisting 
in  a  civil  war.  Where  an  insurrection  against 
a  Government  has  become  so  formidable  as  to 
assume  the  aspect  of  an  equally  balanced  civil 
war,  the  laws  of  war  are  to  be  observed  between 
the  Government  and  the  insurgents ;  and  native- 
bom  sul^ects  taken  prisoners  could  not  be  tried 
as  traitors.  Even  were  the  alien  aaiy  in  the 
ranks  of  the  insurgents,  he  would  be  dealt  with 
as  a  native-bom  subject. 

"  But  let  us  put  the  case  of  Her  Mijesty  being 
at  Brighton,  and  a  Frenchman  landmg  from  the 
opposite  coast,  instantly  firing  or  preparing  to 
fire  a  pistol  at  her.  Were  he  tried  for  treason  in 
compassing  the  Queen's  death,  contra  Ugeantut 
aum  de6tAMi,(a)  would  it  be  any  defence  to  him 
that  he  had  loaded  the  pistol  at  Calais,  that  be 
had  cocked  it  a  league  from  the  shore,  and  that 
he  came  to  England  for  the  express  purpose  of 
patting  the  Queen  to  death  ? 

^  The  conviction  of  an  alien  amy  for  treason 
under  such  circumstances  would,  we  conceive, 
be  in  no  respect  contrary  to  the  law  of  nations, 
and  could  afford  no  ground  of  complaint  to  his 
own  Government  Any  State  might  pass  a  law 
enacting  that  if  a  foreigner,  the  native  of  a 
friendly  country,  should  within  its  territories 
attempt  the  life  of  the  Sovereign,  or  levy  wsr 
against  him  within  his  dominions,  the  foreigner 
should  be  deemed  ^Ity  of  a  capital  offence, 
although  he  came  with  the  express  purpose  of 
committing  it  Therefore,  if  the  Canadian  Courts 
should  hold  the  associates  of  Theller,  who  ace 
American  citixens,  guilty  of  treason,  Uie  Govern- 
ment of  the  United  States  could  not  complain  or 
interfere. 

«  The  reasons  for  holding  that  an  alien  amy  is 
liable  to  be  tried  for  treason,  though  entering 
the  British  territory  with  a  hostile  intent,  ^»pMff 
to  us  BO  strong  that  they  must  prevail  ante 
there  be  some  decisive  authorities  in  the  books  to 


(a)  See  Cranbwme*9  case,  18  St  Tr.  SS6. 
Bex,  V.  Tucker,  1  Ld.  Raym.  1 ;  S.C.  Skinner, 
860,486,442;  Carth.  817;  Holt,  678;  8  Lev. 
396 ;  4  Mod.  162;  18  Mod.  51 ;  Salk.  680. 
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the  oontntfy.  Bnt  the  authorities,  when  properly 
ooiuideted,  appear  to  as  strongly  to  support  the  ^ 
yiew  we  have  laken. 

"  In  Brooke's  '  Abridgment/  a  work  of  great 
authority,  is  the  following  passages  :  — '  Nota  q  si 
alien  nee  de  pays  q  est  m  amitie  et  peaoe  ore 
cest  realme,  veigoe  en  le  lealme  ove  traytors 
Anglois,  et  leTe  guerre,  c'est  treason  in  touts, 
oontr  si  le  pays  T^en  fuit  in  guerre  ts  Angle- 
te^,  car  donqs  Pahen  poet  este  oocide  p  mar- 
shaU  ley '  (P.  4,  Marie).— See  tiUe  <  Treason,'  33. 
"  In  the  case  of  Perkin  Warbeck,  referred  to 
by  Lord  Coke  in  Cahin^$  ease  (7  Bep.  6),  it 
is  said  that  he  (Warbeck),  being  an  alien,  could 
not  be  tried  by  the  oommon  law,  but  before  the 
eonstable  and  marshall  who  had  special  com- 
mission  to  hear  and  determine  the  same  accord- ' 
iag.  to  martial  law.  The  Judgment,  howcTer, 
was  that  he  (Warbeck)  should  be  hanged,  drawn, 
and  quartered,  which  is  the  Judgment  in  trea- 
son I  and  Lord  Bacon,(a)  in  his '  Life  of  Henry 
Vn.,'  expressly  says  that  Warbeck  was  executed 
for  the  tretuons  committed  by  him  in  this  realm, 
so  that  the  distinction  seems  to  have  been  in 
the  mode  of  trial,  not  in  the  nature  of  the 
offence. 

*'  But  the  decisive  authority  in  point  is  that  of 
Shirley,  a  Frenchman,  who  was  tried,  convicted, 
and  attainted  of  treason  in  1557.  The  narrative 
of  the  faets  is  to  be  found  in  a  Holinshed, 
p.  1183,  Stow,  p.  630,  and  Godwin's  Annals, 
p.  325.  It  appears  from  these  writers  that  one 
of  the  sons  of  Lord  Stafford  collected  in  France 
a  body  of  men,  consisting  partly  of  English 
fn^tives  and  partly  of  foreigners,  and  with 
this  force  invaded  England,  assuming  the  title 
of  Protector,  and  succeeded  in  taking  Scarbo- 
rough Castle.  This  rebellion  was  soon  put 
down,  and  several  of  the  party  (including 
Shirley)  were  taken;  Shirley  was  thereupon 
indicted  for  high  treason,  and  was  tried  and 
convicted,  and  had  judgment  for  treason.  A 
question  arose  as  to  the  mode  of  trial  in  this 
case,  which  is  to  be  found  in  the  Beports  of 
Chi^  Justice  Dyer,  144,  A.,  and  towards  the 
end  of  the  report  is  this  passage  :  '  And  note  in 
the  ease  above  the  indictment  teas  against  the 
duty  of  /us  allegiance,  when  he  was  not  a  subject 
of  Uiis  realm ;  but  this  is  of  no  signification ;  in 
this  time  of  peace  between  England  and  France, 
to  levy  war  with  other  English  rebels  was  suffi- 
eient  treason,  and  if  it  were  in  time  of  war  he 
should  not  be  arraigned,  but  ransomed.X6) 

*'  This  doctrine  was  recognised  by  the  Parlia- 
ment in  the  case  of  the  Duke  of  Hamilton  in 
1649  (see  6  State  Trials,  1182),  but,  consider- 
ing the  state  of  things  when  that  trial  took  place, 
we  should  not  feel  justified  in  placing  much 
reliance  on  what  was  then  done. 

"  We  are  aware  that  Hawkins  in  his  '  Pleas 
of  the  Crown '  has  a  passage,  in  his  chapter  on 


high  treasafn,(a)  which  is  opposed  to  the  view  we 
take  of  this  subject.  He  says  in  section  6  of  that 
chapter: 

'* '  But  it  seemeth  that  aliens  who  in  a  hostile 
manner  invade  the  kingdom,  whether  their 
King  were  at  war  or  peace  with  ours,  and  whe- 
ther they  oome  by  thfunselves  or  in  company 
with  English  traitors,  cannot  be  punished  as 
traitors,  but  shaU  be  dealt  with  by  martial  law." 

**  And  a  similar  doctrine  is  laid  down  in 
5  Bacon's  '  Abridgment,'  p.  112.  The  authority 
of  Hawkins  is  certainly  very  high,  but  it  must 
be  observed  he  speaks  with  evident  distrust  of 
what  he  is  stating,  and  he  refers  to  no  authorities, 
except  those  which  we  have  already  mentioned, 
and  a  passage  in  the  8rdlh8titufe,(&)  which  clearly 
does  not  warrant  him  in  the  doctrine  he  lays  down. 

^  We,  for  these  reasons,  cannot  but  adhere  to 
the  opinion  we  have  already  expressed.  We 
feel,  however,  that  the  scruples  of  the  legal 
authorities  of  Upper  Canada  are  entitled  to 
great  respect,  and  would  therefore  suggest  that 
any  eases  of  foreigners  coming  within  the  local 
statute  of  that  province  should  be  tried  by  a 
court-martial,  as  thereby  directed,  rather  than 
as  for  treason  at  common  law.  That  statute 
authorises  the  Court  to  award  the  punishment 
of  death,  or  any  milder  punishment,  and  there- 
fore secures  all  which  could  be  done  on  a  con- 
viction of  treason. 


"To  the  Bight  Hon. 
Lord  Glenelg, 
&c.        &c." 


'J.   DODSOK. 

*J.  Campbbll. 
'  B.  M.  BoLFS. 


(a)  Works  by  Spedding,  6,  203  (ed.  Lond. 
1858). 

(6)  See  also  Hobbes,  Dialogue  of  the  Ck>m- 
mon  Laws  (English  Works  by  Molesworth, 
1840),  6,  73 ;  1  Hale  P.C.  59  ;  Eeg,  v.  McCaf- 
fertg,  10  Cox  CC.  603 ;  Bishop's  Criminal 
Law,  s.  1235  (6th  ed.  2,  677). 


The  following  is  the  joint  opinion  of  the 
Attorney  General  and  Solicitor  General  (Sir 
John  Campbell  and  Sir  B.  M.  Bolfe)  on  the 
establishment  of  a  Court  in  Lower  Canada  for 
the  trial  of  offences  committed  during  an  insur- 
rection in  which  martial  law  had  been  pro- 
claimed : — 

Mt  Lord,  Temple,  January  22, 1839. 

Wb  have  the  honour  to  receive  your 
Lordship's  letter  of  the  1 9th  instant,  transmitting 
to  us  the  copy  of  a  confidential  despatch  from 
Sir  John  Colborne  respecting  the  measures 
which  he  had  taken  for  the  establishment  of  a 
court  for  the  trial  of  offences  committed  during 
the  late  insurrection,  the  proceedings  of  that 
court,  and  his  intention  to  allow  the  execution 
of  two  of  the  persons  who  had  been  sentenced 
to  death ;  and,  with  reference  to  the  ordinance 
of  the  Governor  and  Special  Council  of  Lower 
Canada,  2  Vict.  c.  3,  desiring  us  to  take  Sir 
John  Colbome's  despatch  into  consideration, 
and  to  report  to  your  Lordship  our  opinion 
whether  the  opinion  entertained  by  the  Solicitor 
General  of  the  incompetency  of  Uie  court  esta- 
blished under  the  ordinance  in  question  to  try 
prisoners  under  the  charge  of  treason  rests  on 
any  valid  foundation. 

Unfortunately  we  are  not  informed  of  the 
reasons  irhich  have  induced  the  Solicitor  General 
of  Lower  Canada  to  come  to  this  opinion ;  but 

(a)  1  Hawk.  P.C.  c.  17.  s.  6. 
(6)  8  Inst.  11. 
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we  have  eiven  the  subject  the  most  delibente 
consideration,  and  we  haye  to  report  to  joor 
Lordship  that  in  onr  opinion  the  court  established 
under  the  ordinance  in  question  is  competent  to 
trj  prisoners  under  the  charge  of  treason. 

We  adhere  to  the  opinion  which  we  hare 
repeatedly  expressed,  that  the  Special  Council 
estabUsfaed  in  Lower  Canada  bj  1  Vict  c.  9,  is 
not  restrained  from  passing  ordinances  wluoh 
may  alter  the  criminal  law  in  Canada,  and  make 
it  difterent  from  the  criminal  law  of  England,  as 
it  existed  at  the  passing  of  the  Canada  Act, 
14  Geo.  8.  We  conceive  that  the  power  of  the 
Special  Council  to  le^^islate  respecting  criminal 
law  and  the  administration  of  it  in  Lower 
Canada  is  supreme,  as  was  the  power  oi  the 
former  Legislature  of  Lower  Canada  before  it 
was  superseded.  If  this  be  so,  it  is  impossible 
to  make  any  distinction  in  point  of  law  between 
an  ordinance  altering  the  mode  of  trials  of  com- 
mon assaults,  and  sntjecting  them  to  the  snnif- 
mary  jurisdiction  of  a  magistrate  instead  of 
beinff  referred  to  a  jury,  and  an  ordinance 
altering  the  mode  of  toial  in  treason,  and  enact- 
ing that  instead  of  a  jory  they  shall  be  tried  by 
a  court^martiaL    In  1  Vict.  c.  9,  there  is  no 


exception  with  regard  to  treason,  and  the  mode 
of  trying  it  maybe  altered  as  much  as  any  other 
offence.  It  has  been  said  by  Lord  Denmaa 
that  any  ordinance  of  the  Special  Council  con- 
trary to  the  first  « principles  "  of  equity  and 
justice  is  Yoid ;  but  this  doctrine  does  not  pro- 
ceed upon  any  express  restriction  upon  its 
powers,  but  must  be  equally  applied  to  the  acts 
of  any  sup»reme  legislature.  That  the  mode  of 
trial  preeoribed  by  the  ordinance  8  Vict  e.  8,  is 
such  as  cannot  lawfully  be  prescribed  by  a 
fupreme  Ic^lature,  it  is  impossible  for  any  one 
to  contend  m  a  British  court  of  justice  after  the 
late  Irish  Coercion  Aet,(a)and  varions  other  Acts 
to  be  Ibund  in  the  Statnte  Book  of  the  United 
KingdooL  If  necessity  will  justify  what  is 
called  martial  law  by  proclamation  (which  is  a 
cessation  of  all  law),  while  the  necessi^  endures, 
no  objection  can  reasonably  be  made,  while  the 
same  necessity  exists,  to  a  modification  and  miti^ 
gation  of  criminal  law  by  legislatire  enactment 
J.  Cajopbuj^ 
To  Lord  Glenelg,  B.  M.  BoLn. 

&c        &c. 


(a)  8  &  4  Will  4.  c.  4. 
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BBOOEE   (JOHN)— Witness  in  Rex 

V.  Fursey  -  .  -     545 
recalled      -           -           -           -     550 

BBOXJGHAH,  L.C. — See  Cameron  v. 
Kyte,  Mayor  of  Lyons  v.  Ea»t 
India  Company  -        607, 647 

— ~  action  against,  by  Dicas    -  -     569 

^—  relations  with  Lord  Lyndhurst        -  588XL 

—  judgment  in  Mayor  of   Lyons  v. 

East  India  Company  -  -     704 

present  at  argument  in  Stockdale  v. 

Hansard  (2nd  action)  -  -  764n 

interposes  as  amicus  curia  -        812,  S24 

speech  as  to  Vincent  -  1086& 

remarks  as  to  biul  in  Reg.  y.  Col- 
lins     .  -  -  1162n 
-.»  speech  as  to  Collins  and  LoYett      -  1183 

as  to  Stephens  -  -  1198 

see  In  the  matter  of  the  Serjeants^ 

at-Law  '  '  -   1294 

BBOWN    (JAMES)— See    Canadian 

Prisoners'  Case  -  -     966 


BBOWN  (WnUAK  HENBY)— 

Warden  of  the  Fleet,  witness  in 
Dicas  Y.  Lord  Brougham         -      574 

BBUNEL  (ISAKBABD)— Witneas 

in  Rex  ▼.  Pinney  -  -     481 

BUCHANAN  (OILBEET)— Appel- 
lant in  Jephson  v.  Riera  -     501 

BTJLOIN  (HENBY)  —  Witness   in 

Rex  y.  Pinney  ...     I93 

BULWEB  (BEV.  JAUES)  -  Wit- 

ness  in  Rex  v.  Pinney  -  -     449 

BUBOE  (WnJilAK),  KC-Connsei 

in  Cameron  y.  Kyte     •  -     612 

BUBOES    (DANIEL)  —  WHness  in 

Rex  Y.  Pinney  ...     ^1 

BUBNE— Counsel  in  Taaffe  y.  Downes  1330 

BUSH  (JAICES)— Witness  in  Rex  y. 

Pinney  -  -  -     331 

BUSHE,  C  J.— Charge  to  Grand  Jury 
at  Maryborough  Special  Com- 
mission, 1882    ...  1362 

sentences  on  prisoners        -  -   1271 

BYBNE  (JAMES)— Witness  ini^ex 

y.  Pinney         -  -  -     453 

BYBON    (LOBD)  — Speech    on    the 


Framework  Bill,  1818 
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C ALU U TT A— A  ceded  colony-  -     706 

CALLENDEB    (BICHABD    BOU- 

CHEB)— Witness  in   Rex  y. 
Pinney-  -  -  -      447 

CAMEBON  (DONALD  CHABLES) 

— See  Cameron  y.  Kyte  -      607 

CAICPBELL  (JA]CES)-Counsel  in 

Jephson  y.  Riera  -  -     596 

CAJCPBELL,  L.C.— Counsel  in  Rex  y. 

Pinney  -  -  -         18 

— —  counsel  in  Rex  y.  Fursey\  -  -      543 

— — > in  Dicas  y.  Lord  Brougham  -     590 

arguments  for  defendant     -        578,  588 

counsel  in  Mayor  of  Lyons  y.  East 

India  Company,  argument  for 
Crown  ....     093 

— in  Stochdale  v.  Hansard 


speech  for  defence  in  Ist  action 

— -.  argument   on  demurrer  in  second 
action  -  .  -  - 

member  of  Select    Committee  in 

Stochdale  v.  Hansard  - 
—  counsel    in    Canadian    Prisoners' 
Case    in    Court    of    Queen's 
Bench  .... 

argument  against  quashing  return  - 

showing  cause  against  attach- 
ment    -  -  «  . 


734, 
.741 
727 

748 

848 

965 
991 

lOid 
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CAKPBEUi,  L.C.— coiiiiAtiAi. 

reply  -  -  -  102511 

counsel    in    Canadian   PrUoner^ 

Case  in  Court  of  Excheqaer     -  1032 

_  in  Reg,  v.  Hovfdl      -  -    1148 

'^—  opening  ipeech  for  the  Crown         -  1090 

reply  -  -  .  .   1126 

counsel  in  JReg,  v.  Collins,  opening 

speech  for  the  Crown    -  -    1151 
reply           -           -            -  .  1174 

—  counsel  in  Beg.  v.  Lovett  -  -  1177 
'•'—  opening  speech  for  the  Crown         -   1179 

—  counsel  in  Reg.  v.  Stephens  -  1189 
-— ^  opening  speech  for  the  Crown  -  1191 
reply           .           .           -           .  1230 

—  counsel  in  the  Case  of  the  Serjeants- 

at'Law-  -  -  .  1296 

mBeCuUy   -  -  -  1316 

— —  speech  as  to  reading  Riot  Act  -  1317 
•— ^-  opinion  as  to  disposal  of  Canadian 

prisoners  -  -  .  1347 

— ^ as  to  proclamation  of  martial 

law  in  Canada  .  -  -  1353 

-^—  -— ^  as  to  high  treason  by  aliens    - 1367| 

1358 

— as  to  establishment  of  colonial 

criminal  court  ...  1362 

CANADA — ^rebellion  in.  See  Canadian 
Prisoner^  Case,  Reg.  v.  Car- 
dinal    -     963,1293,1347,1363- 

1364 

CABDINAL  (JOSEPH  NAB- 
CISSE)-Trial  of,  for  high 
treason-  -  -  - 


1293 
178 
662 


CABPENTEB  (LANT)— Witness  in 
Rex  V.  Pinneg  -  -  - 

CABPENTEB  (WILLIAM)— Wit- 

ness  in  Rex  v.  Furseg  - 

CABBINGTON  (FBEDEBICE 
AUGUSTUS)  —  Counsel  in 
Stochdale  v.  Hansard      -      739,  961 

CASTELL  (AirrONIO)-See  Jeph- 

son  V.  Riera     -  -  -     592 

CHATHAM    (IiOBD)-Cited    as   to 

Wilkes's  case   -  -  -     846 

CLABH  (JOHN)— Wituess  in  Reg.  t. 

Collins-  -  -  1165X1 
in  Reg.  Y.  Louett        -            -  1179 

CLABESON  (WILIiIAM)-Coun8el 

in  Rex  v.  Fursey  -  -     543 

CLAXTON     (CHBISTOPHEB)  — 

Witness  in  Rex  v.  Pinney         -     463 

CLEASBY,  B. — Counsel  in  Jephson  y. 

Riera   ...  -     599 

diEBK   (SIB   aEOBGE)— Member 

of  Select  Ck)nmiittce  in  Stock- 
dale  y.  Hansard  -  -     842 

COCHBANE  (LOBD)— Escape  from     ^ 

prison,  1815      ...  941]I 


OOCKBUBN   (IiOBD)-See  Glasgow 

Cotton  Spinners*  Case  -  1285 

CODBINGTON  (CAPTAIN  Wllr 

LIAM)— Witness  in  Rex    t. 
Pinney-  -  -  -     265 

COHE,  C.  J.~<^ted  as  to  issue  of  habeas 

corpus  in  vacation         -  -  1009 

COLfiOBNE    (CHABLES)~'Witne88 

in  Reg.  v.  Collins 
__  in  j^^g^  Y,  Lovett 

COLBOBNE  (SIB  JOHN,  AFTEB- 
WABDS  LOBD  COL- 
BOBNE)—-Governor  of  Lower 
Canada  -  -  . 

See 


1165 
1179 


984 
643 


COLDBATH  FIELDS-Riot  in 

Rex  V.  Fursey  - 

COLEBIDaE,  J.  — See  Stochdale  y. 
Hansard,  Canadian  Prisoners* 
Case,  Case  of  the  Sheriff  of 
Middlesex,    Camoys     Peerage 

Case       -      723,963,1239,1291 
counsel  in  Rex  t.  Pinney  -  *       18 

—  judgment  on  demurrer  in  Stochdale 

Y.  Hansard  (2nd  action)  -     925 

—  —  on  motion  for   payment  by 

sheriff  in  Stochdale  v.  Hansard 

(3rd  action)      ...     954 

^—  -— »  on  motion  to  yerify  return  in 

Canadian  Prisoner^  Case      -   1021 

—  .^—  on  motion  for  attachment  in 

Canadian  Prisoners^  Case       -  1030 

—  —  in    Ca^e  of  the  Sheriff  of 

Middlesex        -  .  .  1257 

COLLINS  (JOHN)— Trial  of,  for  sedi- 
tious Ubel         ...  1149 
sentence     -  -  -  -  1188 

COLTMAN;  J.— See  Reg.  y.  Feargus 

iy  Connor,  Pisani  y.  Lawson   -  1299, 

1314 


1295 


OOTTENHAM,  L.C.— See  the  Case  of 
the  Sefjeants-at-Law    - 

COMFTON  (JAMES)  —  Witness  in 

Rex  y.  Fursey  -  -  -     553 

COMTN.  CB.— Cited  as  to    issue  of 

habeas  corpus  in  vacation         -  1009 

COOKE  (ISAAC)— Witness  in  Rex  v. 

Pinney-  -  -  .     159 

COOKE  (CAPTAIN  JOHN)  -  Wit- 

ness  in  Rex  v.  Pinney  -  -     414 

COBBETT   (JOSEPH)  — Witness  m 

Reg.  y.  Lovett  ...   1185 

COSSENS  (JOHN)— Witness  in  Rex 

Y.  pinney  -  -  -       71 

COVBTNEY  (JAMES  MICHAEL 
AUSTIN)— Witness  mRex  y. 
Fursey-  ...     562 
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CSAirWOBTH»  L.C.  — CouMel  in 
Mtttfor  of  Ly<m$  v.  Etut  India 
Campamf,  Canadian  Prisoners* 
Case,  In  the  matter  of  the  Ser- 
Jeants^t^Law  -  6939  966.1022, 
1033»  1295 

—  argamexit  in  Mayor  of  Lyons  v. 

East  India  Company  -  -     696 

«— -  opinion  am  to  disposal  of  the  Cana- 
dian priaonen  •  -  -  134f 

—  — —  respecting    proclamation  of 

martial  law  m  Canada  -  -  1363 

—  opinions  respecting  high  treason  by 

aliens    -  -  -    1367,1368 

— i—  opinion  respecting  establishment  of 

colonial  court  of  criminal  law  -  1862 

CRAWFORD    (WILLIAK)  -  Ap- 

pointed  inspector  of  home  dis- 
trict prisons      ...     726 

CB07T  (Snt  ABCHES)— See  Stock- 

dale  T.  Hansard  -  -  782IL 

CBOMPTON,  X  — Connsel  in  Stock- 
dale  ▼.  Hansard  (Ist  action)     -     734 

CBOlOirEIiL    (OLIVEB)— Adminis- 

tration  of  justice  under  -     793 

CBOWDEB,  J.— Counsel  in  Dobree  ▼. 

Napier,  argument  for  defendant    686 

CULLY  (BOfiEBT)— Police  constable, 

inquest  on         -  -  -  1316 

cmranNGHAH  cjaices)- wit- 
ness in  Rex  v.  Pinney  -  -    469 

CTJBWOOD  (JOHIT)  —  Counsel  as- 
signed in  Stockdale  t.  Hansard 
(1st  action)       -  -  -  734]l 

— —  counsel  assigned  in   Stockdale  y. 

Hansard  (2nd  action)  -  -  73611 

—  argument  for  plaintiff  -  -     741 
reply          -                      -           -     846 


DALBTMPLE      (MAJOB-OENE- 

BAL    SAMUEL)  —  Acting 
Qovemor  of  Berbice,  1810        -     609 

DAJHEL  (HENBT)— Witness  in  i{ex 

T.  Pinney  ...     420 

DAKIEL    (WILLIAM    THOMAS 

SHAW)~Counsel  in  Reg.  w, 
Howell'  -  -  -  1148 
defence  of  Wilkes  ...   1088 

DEALTBT  (P£BEaBINE)-Mas. 

ter  of  the  Crown  office  -        540,  976, 

991n 

DELAinr    (JOHN)  — Trial    of,    for 

Whiteboy  offences        -  -   1261 

—  sentence      -  -  -  -    1271 

BELANT  (THOMAS)— Trial  of,  for 

Whiteboy  offences        -  -   1261 


DBHMAV,  CJ.— See  Rex  v.  Pinn^, 
Stockdale  ▼.  Hansard,  Cana- 
dian Prisoners^  Case,  Case  of 
tke  Skeriffof  Middlesex,  Case 
of  tke  Serjeants-at'Law,  Re 
Cully  -  -  11,723,963,1239, 

1296,1317 

—  counsel  in  Rex  v.  Pinney   -  -        17 
•**»  opening  speech  for  the  Crown        -       26 

reply  -  -  -  -     475 

snmminff  up  in  Stockdale  y.  Han- 
sard (}9t  action)  -  -     732 

^—  jndgmoit  on  motion  for  new  trial  -     736 
order  as  to  suing  in  formd  pau- 
peris,   Stock£de   y.    Hansard 
(Snd  action)     -  -  .  736]l 

—  Judgment  on  demurrer        -  -     849 
-^— —  on    motion   for  payment   by 

sheriff,  Stockdale  y.  Hansard 

(8rd  action)      ...      ggj 

— ^  -^—  on  motion  for  attachment      •     969 

in  Canadian  Prisoners*  Case 

on  issue  of  kabetu  corpus  in 
yacation  ...     974 

— .—  on  sufficiency  of  return  -  1008 

on  motion  for  yerification  of 

return  and  rule  nict  for  attach- 
ment     ...  -    1Q19 

-^—  ii..-.  on  cause  shown  against  at- 
tachment ...  X026 

in  the  Case  of  tke  Sker^  of 

Middlesex  .  .  1260 

DEVIZES—Chartist  riot  at      -  10631L 

PICAS  C  JOHN)— Action  against  Lord 

Brougham         ...     539 

DICKENSON  (JOHN)-Trial  of,  for 
conqiiracy  and  unlawful  as- 
sembly -  ...  1Q37 

—  sentence     ....  X086 

DINIDOE  (SAMUEL)— Witness  in 

Rex  y.  Pinney  -  -  -     223 

DOBBEE— See  Dobree  y.  Napier         .     621 

DODSON  (SIB  JOHN)— Queen's  ad. 
yocate,  opinions  on  high  treason 
byaUens  -  .     1367,1368 

DOWDESWELL  (JOHN  EDWABD) 

—Master  in  Chancery  -  -  575n 

DOWNES,  C  J.— See  Taaffe  y.  Downes    1317 

D'UBBAN  (Snt   BENJAMIN)- 

Goyemor  of  British  Guiana 


DUBHAM  (LOBD)— Ordinance  of,  as 
to  Canadian  rebels 

DUTCH  WEST  INDIA  COMPANT 

■    See  Cameron  r.  Kyte 


616n 
984 
614 


EADES  (WILLIAM)  —  Witness  in 

Reg,  y.  Howell  -  .  1126 

EAST  CSIB  HTDE)— See  Mayor  of 

Lyons  y.  East  India  Company      647 

EAST  GBEENWICH— Lands  held  as 

of  themanor-of  -  .  684lL 


1378] 


Index  of  Proper  Names. 


[1879 


EAST    DTBIA    COMPAITT-See 

Mayor  of  Lyons  ▼.  East  India 
Company  ...     547 

EDGEWOBTH  (FBAKCIS)  -  Wit- 

neM  in  Bex  y.  Pmney   -  -     181 

XDWABBS  (ENOS,  SENO-^Witnew 

\n  Reg,  Y,  Howell         -  .   UM 

EDWABBS  (ENOS,  JUN.)— Witnew 

in  B.eg,  v.  Howell         >  .    1105 

EDWABDS  (WILLIAH)-Trial  of, 
for  conspiraej  and  unlawful  as- 
semblj  -  -  -  -  1037 

— ^  indictment  of,  for  conBpiracj  103711 

ELDON,   L.C.— Witnens    in    Dicas  y. 

Brougham         ...     577 

cited  as  to  issue  of  habeas  corpus  in 

vacation  ...  1009 
cited  as  to  poor  law  -  -  1227 

ELEIK  (WILLIAH  MOEBIS)  — 

Witness  in  Vicas  y.  Brougham      578 

ELLEHBOBOnGH,  C  J.— Cited  as  to 

duty  of  soldiers  in  riots  -       29 

-^— as  to  power  of  House  of  Com- 

mons  to  comnut  for  contempt   -     893 

ELLIOT  (CAPTAIN)— See  Dofrree  v. 

Napier-  -  .  -  622ll 

TeTtflKfT^IW,  J.— See  Jmhson  y.  Biera, 
Cameron  ▼.  Kytey  Mayor  of 
Lyons  y.  East  India  Company , 
Camoys  Peerage  Case,  Case  of 
the  Serfeants-al'Law  -  591|  607} 
647,1291,1295 

EBSKINE,  L.C.— Speech  on   Sir  F. 

BurdetfsCase  -  -     874 

EVANS    (CHABLES)  —  Witness  in 

Beg.  y.  Howell  -  -    1112 

EVANS  (WILLIAM)-See  Stockdale 
y.  Hansard,  Case  of  the  Sheriff 
of  Middlesex    -  -       947,1239 

committal  of,  by  order  of  the  House 

of  Commons     ...     049 

—^discharge    ...  -  1259 

PALCONEB  (THOMAS)-  Ck>un8el  in 

Canadian  Prisoners'  Case        •    966, 
1024, 1032 

FABBINGTON  (THOMAS)  -  Wit- 

ness  in  Beg.  y.  Lovett  -  -   1185 

PISHEB  (JOHN)— Witness  in  Bex  y. 

Pinney  ...     433 

PLETCHEB,  J.—Judgment  in  Taaffe 

V.  Downes        -  -  .  1321 

FLOBIDA— Treaty  of  Versailles  as  to  -  593ll 

POLLETT  (SIB  WILLIAM)-Coun. 
sel  in  Bex  v.  Pinney,  Dicas  y. 
Lord  Brougham,  Stockdale  y. 
Hansard,  Case  of  the  Serjeants- 

18,574,739,746,1895 

Committee   in 


at'Law 
member  of  Select 


Stockdale  y.  Hansard  - 

POSTER  B.  —  CV)uniel  in   Taaffe 
.  Doum^s 


848 
1380 


POSTEB,  J.— Cited  as  to  habeas  corpus 

975, 1022 
POX,  J.— Proceedings  against,  in  Par- 
liament- ...     770 

judgment  in  Taaffe  y.  Downes       -  1330 

PBANCIS    (PHILIP) -As  to  sove- 
reignty of  India  -  -  707111 
PBANKS,  J.— Calcutta  Supreme  Court, 

1832 669 

Witness  in  Beg, 

-  1058 
PBIPP  (DANIEL)— Witness  in  Rex 

y,  Pinney  -  -  -     430 

PBOST  (JOHN)— See  Reg,  y.  Vincent 

103711,1042 
PBT  (ALPBED)— Ck>unsel  in  Cana- 

dian  Prisoners*  Case  966, 1024, 1032 
PUBSET  (GEOBGE)— Trial  of,  for 

felonious  stabbing         -  -     543 
statement  in  his  own  defence          -     559 


PBASEB  (JOHN) 

y.  Vincent 


SABDINEB  (CHABLES)— Witness 
in  Bex  v.  Pinney 

GABNEB  (WILLIAM)— Witness  in 
Beg.  V.  Lovett  -  -  - 

GASELEE,  J.— See  Bex  y.  Fursey 
summing  up  -  .  - 

GIBB  (JAMES)— Trial  of,  for  con- 
spiracy  and  murder,  Glasgow 
Cotton  Spinners'  Case  - 

GIBBONS  (JAMES  WILLIAM)- 
Witness  in  Bex  y.  Pinney 

GIBBS  (HENBT)— Witness  in  Beg, 
y.  Howell  -  .  . 

GIBBALTAB— History  of  title  to  land 
in  -  -  -  - 

•^-—  charters  of  justice  to  -  - 

capitulation  and  cession  of  - 

—  law  of  England  preyails  in 

GILLOTT  (JOSEPH)  —  Witness  in 
Beg.  y.  Collins 

GLASGOW— See  Glasgow-Cotton  Spin 
nen?  Case 

GODOLPHIN  (LOBD)  — East  India 
award,  17U8      ... 

GOLDNET  (SAMUEL  OVIATT)- 

Witness  in  Bex  y.  Pinney 

GOBDON  (BOBEBT)  — GJoyemor  of 
Berbice,  1810    - 

GOSPOBD  (LOBD)  —  President  of 
(Janada  Commission  1839 

GOSS  (EDWABD)— Witness  in  Bex 
y.  Pinney  ... 

GOSSET  (SIB  WILLIAM)  -  Ser. 

jeant-at- Arms.    See  Cau  of  the 
Sheriff  of  Middlesex    - 

GOULBVBN    (EDWABD).    SJL- 

0>unsel  in  Beg.  y.  Cotlins 

-^  speech  for  defence  • 


146 

1185 
543 
564 


1284 
464 


1110 

594 
59811 
60311 

604 

1174 

-  1284 

686 


609 
1353 


261 


1239 

1151 
1171 
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OSANT  (JOHN)— See  Camadian  Pri- 
soners' Case      ...     955 

ORANT  (Snt  WILLIAM) -speech 

in  fayonr  of  Seditioos  Meetinn 
Bill      -         -  -         -1347 

GRESH  (BEK JAMIN  HOLDEB)- 

Witnew  in  Bex  y.  Pinmey         -      301 

OBENyiLLE   (LORD)  —  Speech  m 

faTour  of  Seditions  Meetings  Bill 

1346,1352n 
ORET,   C.J.  —  Of    Galcatta   Sapreme 

Court,  1832       -  -      67311,689 

GRIFFITHS  (HENRT  MOORE)- 

Witness  in  Beg.  Y,  Bowdl       .    Ilia 

GROTE—Motion  on  baUot        -  1083lL 

GXJDOE— Witness  in  Stockdale  v.  Han- 
sard (^Ist  action)  -  -     731 

GUNlOHa  (F.)--Coan8el  in  Dicas  ▼. 

Lord  Brougham  -  •     590 

OUJUUSr,   B.— See   Camogs  Peerage 

Case     ^  -  -  .  1291 

GURNET  (RUSSELL)— Coausel  in 

BexY,Furseg  -  -  -    543 

HACEXT  (PETER)  —  Trial  of,  fbr 
conspiracy  and  murder  (^Glas- 
gow Cotton  Spinners'  Case)     -  1284 

HAGERMAir  (CHRISTOPHER 
ALEXANDER)  —  Attorney 
Gfeneral  for  Upper  Canada, 
opinion  as  to  high  treason  by 
aliens    -  -  -  .  1355 

HALE,  C.J.  — Cited   as  to    issue    of 

habeas  corpus  in  vacation         -  1009 

HALES  (WILLIAM)— Witness  in 

Bex  V.  Furseg  -  -  -     553 

HALL  (WILLIAM)— Witness  in  Beg. 

▼.  Howell  -  -  -    im 

HALLAM  (GEORGE)— Vendue  mas- 
ter in  Berbice    ...     QQQ 

HALLYDAY— Cited  as  to  prerogative  -     618 

HANSARD  (JAMES)— See  StochdaU 

V.  Hansard       -  -  .     723 

HANSARD    (LURE   GRAVES)— 

See  Stockdale  v.  Hansard        -     723 

HANSARD  (LUKE  HENRY)— See 

Stockdale  v.  Hansard  -  -     723 

HANSARD  (LUKE  JAMES)— See 

Stockdale  v.  Hansard  -  -     723 

HARDWICEX,   L.C.  — C^ted  as  to 

haheas  corpus  -  -  -     975 

HARE  (WILLIAM  ODY)-Witness 

in  Bex  v.  Pinney  -  .     328 

HARMER  (WILLIAM)— Witness  in 

BexY.Pitmeg-  -  -     435 

HARRIS   (EDWARD)-Witness  in 

Beg.  V.  Vincent  -  -  IO82 

HARRIS  (WINTOUR)— iritaesB  in 

Bex  Y.  Pinney  <>  -  .     230 


HASTINGS  (LADY  FLORA)— Be- 

ference  to  case  of         -  -    1310 

HAWXnrS   (WILLIAM),   at- 

Qted  as  to  principals  and  aeoes- 
sories  in  felony  .  .  1133 

as  to  aotiiniB  against  judges  -  1327 

as  to  unlawful  assembly      -  -  I349 

HAYMAN  (THOMAS)— Witness  in 

Bex  V.  Pinney  -  -  .     igy 

FKTJiTCAR  (VALENTINE)-Wit- 

ness  in  Bex  v.  Pinney  >  .     456 

HERAPATH   (WILLIAM)  -  Vice- 

president    of   Bristol    Greneial 
Union  .  -    116,360,851 

HIBBERD  (EDWARD)— Witness  in 

Beg.  V,  Stephens  -  -  1201 

HIGHAMC JOHN)- Witness  in  Beg. 

V.  Howell  ...  1102 

HILL  (CHARLES)— Witness  in  Beg. 

r.HoweU         .  -  .    i^^^ 

HILL  (MATTHEW  DAVENPORT) 

— Counsel    in   Canadian   Pri- 
soners' due.  Beg.  v.  Howell, 
Beg.  Y.  Stephens     966,1024,1062, 
1148,1189 
pamphlet  on  S«oc*iafev.£raji«irrfby  9612L 

—  reply  in  Canadian  Prisoners'  Case    1002 
-^—  examination  of  prisoner  in  Beg.  v. 

Collins^  -  .  . 

HOBART,  CJ.—Dictum  as  to  impri- 
sonment by  contract     - 

HOBBS  (JOHN)— Witoess  in  Bex  v. 
Pinney  •  -  .  . 

HODGETTS  (GEORGE)— Witness  in 
Beg.  Y.  Loveit  -  -  . 

in  Beg.  v.  Cottins 

HOLLAND  (HENRY)— Witness  in 
Bex  Y.  Fursey  -  .  « 

HOLUNGSWORTH  (ARTHUR 
ROLLOCE)  —  Bespondent  in 
Cameron  v.  Kyte 

HOLT,  C.  J.— Cited  as  to  colonial  law  - 
as  to  law  of  Parliament 

HORNE  (SIR  WILLIAM),  A.G.- 

Counsel  in  Bex  v.  Pinney 

witness     in     IHcas     v.      Lord 

Brougham 

HOWARD  (CHARLES)— Witness  in 

Beg.  Y.  Stephens 

HOWARD  (THOMAS  BURTON)— 

Attorney  in  Stockdale  v.  Han- 
sard    ^  .  ^  ,  734n 

repnmanded  for  contempt  of  House 

ofO>mmons     ...  950lL 

conmiitted  to  Newgate       -  -  956jl 

released      •  .  .  .955^ 

HOWELL  (JEREMIAH)— Trial  of, 
for    felonious    demolxtioii     of 

^— •tatament  in  hu  defenoe     -  -  11^ 
NDtniM     .          .          .  .  n^ 


U59 

lOU 

458 

1179 
1165 

653 

607 
705 
853 

17 

578 

1300 
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HOWICK  (LORD)— Member  of  Select 
Committee  in  Stockdale  t.  Ifan- 
Mord         •  .  .  -     843 

^UXPHBIES  (OEOROE)— WitneBs 

in  Bex  y.  Pinney  -  •     182 

HUITTEB  (THOKAB)— Trial  of,  for 
conspiracy  and  morder  {Glas- 
'     gow  Cotton  Spinner^  Case)     -  1284 

.HUSLET  (BICHABD)— Witness  in 

Meg.  Y.Howell  .   HQQ 

-HXllK— In  Cheshire,  nnlawfal  assem- 
bly at,  see  Beg,  v.  Stephens      -   1189 

nraiJS  CJAICES)— witness  in  Beg, 

v.  Howell         ...    mo 

IKGLIS  (SIB  BOBEBT  HABBY) 

— Member  of  Select  Committee 
in  Stockdale  t.  Hansard  -     842 
motion  as  to  Mr.  SberifT  Evans    -    126(hl 


JAFFIEB  ALLT— Treaty  with  East 
India  Company  in  1757 

JEFFBEYS,  L.C.— Anecdote  o^  con- 
oeming  transportation  - 

JEKKUrS    (JAHSS) —Witness   in 
Bex  V.  Pinney  -  -  - 

JENNEB  (Snt  BXBBEBT)  -  See 

Cameron  t.  Kyte 

JEPHSON  (BEV.  JOHN)— Appellant 
in  Jephson  v.  Biera 

JEPHSON        (SIB       BICHABB 

HOUNTNEY)— See  Jephson 
Y,  Biera  -  -  - 

JEBVIS,  CJ— Counsel  in  Beg.  ▼. 
Stephens  ... 

JOHNSTON  (DAVID)-Appellant  in 
Jephson  Y.  Biera 

JOHNSTON  (SIB  ALEXANDEB) 

— See  Mayor  of  Lyons  v.  East 
India  Company 

JOHNSTONE  (JOSEPH)  —  Witness 
in  Beg.  v.  Vincent 

JONES  (DAVID)— Witness  in  Beg.  y. 
Vincent  -  .  - 

JONES,  J.   (SIB  THOMAS)-Pro. 

ceedings  against,  in  Parliament 
{Jay  V.  Topham) 

JONES,  J.  (JONAS)  —  Justice  of 
Queen's  Bench,  Upper  Canada  - 

JONES  (JOHN)— Trial  of,  for  felo- 
nious demolition  of  houses  (Beg. 
Y.Howell) 

—  sentence-    -  -  -  . 

JONES  (J0SEPH)-Witne8s  in  Beg, 
-    Y.  Howell  -  -  . 

JUNIUS— Cited  as  to  privilege  of  p^. 
liament ... 


HABNES  (EDWABD)-Witaefe<, 

.    Beg.^Y.  Vincent  -      ' 


o    61636. 


)P 


707 
981n 
208 
607 
691 

591 

1189 

591 

647 
1061 
1062 

809 
966 

1087 
1146 

IIU 

944 

1063 


[1883 
1086 


HEATING,.    J.— Counsel   in    Beg.  v. 
Vincent  •  -  . 

KBEaAN  (JOHN  KOBBIS)— Wit- 

ness  in  Bex  v.  Pinney  -  -     I74 

KELLY,  C.B. — Counsel  in  Vicas  y. 
Lord  Brougham,  Cameron  y. 
Kyte,  Stockdale  y.  Hansard   -    590, 

612,  958 
KELYNO,   CJ.— Proceedings  against, 

-     in  Parliament        -  -    767,  739 

cited  as  to   issue  of  habeas  corpus 

in  vacation        ...    IQIO 

KENNEDY  (CHABLES  BANN)— 
Counsel  in  Stockdale  y.  Han- 
sard, Case  of  the  Sheriff  of 
Middlesex   .         .    947,  950,  1243 

—  pamphlet  on  privilege  -  -  962n 
KEYES     (ISAIAH    WATEBLOO 

-     NICHOLSON)— Witness     in  . 
Beg.  Y.  Vincent  -  -  1060 

KINGSDOWN  (LOBD)— Ck>un8el  in 
Cameron  y.  Kyte,  Mayor   of 
.     Lyons  y.  East  India  Company 

611,  678 

—  argument  for  appellants  in  Mayor 

of  Lyons  y.  East  India  Com- 
pany    -  -  -  -     682 

pamphlet  on  Stockdale  y.  Hansard-    743 

KIBWAN    (THOMAS)— See   Taaffe 

Y.Downes         -  .    1319,1330 

KNIGHT  (JAMES  LEWIS)-Coun. 
sel  in  Mayor  of  Lyons  y.  East 
India  Company  •  .  678ll 

KYTE  (CHABLES)— See  Cameron  y. 

Jfyte  .    -         .         .         -    607 

KYTE    (MABY)  —  Respondent    in 

Cameron  y.  Kyte  .     607 

LANGDALEdiOBD),  M.B.-Counsel 

in  Jephson  Y.  Biera     -  -     fi96 
See  Case  of  the  Serfeants-at-Law  -  1295 

LAW  (HON.  CHABLES  EWAN) 
—  Recorder  of  London.  See 
Bex  Y,  Fursey  -  -  -     543 

LAZTON   (CHABLES)- Witness   in 

Beg.  Y.  Collins  ...   1164 

—  witness  in  Beg.  y.  Lovett    -  .  1179 

LEFETBE  (CHABLES  SHAW)- 

Speaker  of  the  House  of  Com- 
mons. See  Case  of  the  Sheriff 
of  Middlesex    -    '        -  -  1239 

LEWIS    (JAMES    CBOSSLEY)- 

Trial  of,  Ibr  murder  -  -    9^  278 

UTTLEDALE.  J.— See  Bex  y.  Pin- 
«iey,    Stockdale    y.    Hansard, 
CaoMdian     Prisonert^      Case, 
jReg.  "v.  HoioeU,  Reg,  y.  Col- 
linAy'BMg.y.  Looett,  Ccue  of  the 
SKeriff  of  Middlesex,  Reg.  v. 
ivji,  Re  Cully      -   U,  723, 963, 
10^7,1149,1177, 
.       \2^^,  1312, 1317 
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LmiiEDALE,  J.— oMimtMrf. 

'^—  mmmiiig  ap  in  Rex  ▼.  Pinney        -     505 

application  to,  in  Res  r.  Fmruff      •  5i8lL 

—*»  order  as  to  pleas  in  Siockdale  t. 

ffatuard  (Ist  actioD)   -  -  785ll 

—  Judgment  on  demurrer  in  Siockdale 

Y.  Hansard  (2nd  action) 

—  — ~  on  motion    to    staj   inooiiy 

for   damages    in    Siockdale  y. 
HoMeard  (did  action)  - 
_.  _  on  motion  for  payment  by  she- 
riff       ...  - 

>  on  motion  for  attachment  of 


947 
953 
959 


Yenfy  return 


to  Yerif  Y 
Frie&nerr 


1020 
1028 
U88 
U46 
U75 


sheriff    - 
^— — ■  on    motion 

in  CoModian  Prit&nert^  Caee 
_•  —  on  motion  for  attachment 
,      summing  np  in  Reg,  y.  HowM 
~—  sentence  on  Howell  and  others 

—  ramming  np  in  Reg.  y.  CoUine 

—  ruling  as  to  eYidence  of  publication 

of  libel  in  Reg,  y.  LoveU  -  1182 

summing  np  -  -  -  1186 

— -~  sentences  on  0>llins  and  LoYett  -  1187 
_.  judgment  in  Case  of  ike  Sheriff  of 

Middlesex  -  -  1256 

SLOTS  (EDWABD  J0Hir)-Ooiin- 

sel  in  Mayor  of  Lyons  y.  East 
India  Company  -  -     685 

-^—  argument  for  respondents    -  -     691 

LOVETT  (WILLIAID-Trial  of,  f<» 

seditious  Ubel   -  -  -   1177 

—  speech  in  his  own  defenoe  -  -  1182 
— — -  — -  in  arrest  of  jndgment  -  -  1187 

—  sentence  on  -  -  -  -  1188 

LUDLOW    (EBEIfEZEB)^   8 JL  — 

Witness  in  Rex  y.  Ptnney        «      377 

LITSHIKOTON  (BIGHT  HON. 
STEPHEF)  —  Counsel  in 
Jettison  Y.  Riertif  Cameron  y. 
Kyie  .  -    596,611 

See  Case  qfihe  Serfeanis-at'Law  -  1295 

LTFDHTJBST.  L.C.  — See  Dicas  Y. 

Lord  JEfrougham  -     569 

-— —  relations  with  Lord  Brougham        -  588lL 


HACABTH7  (DANIEL  THOMAS) 

— Witness  in  Rex  Y.  Ptnney    •*      147 

MACAXJLAT    (LOBD)  -  Speech   on 

libel  Uw  at  Edinburgh  1889  -    1299ll 

ICACDONALD  (GENERAL)  -  See 

JJohree  y.  Napier         -  -  62211 

ILACKENZIE  (IiORD)-See  GUugom 

Cotton  Spimier^  Case  -  -  1285 

IIACKWOBTH  (MAJOR  DIGBY) 

—Witness  in  Rex  y.  Pinney    -     403 

recalled       -  •  -  -417 


MACIiKAW  (WIIiLIAM)-Trial 
for    conspiimey    and 
(Glasgow      Coiion     Suinmm* 
Case)    -  -  1294 

MACNEIL  (RICHARD)-Trial  of, 
for  conspiracy  and  murder 
^Glasgow  Cotton  Spimmers' 
Case)    -  -  -  .1294 

MALCOLM  (nNLAT)-See  Camor* 

dian  Prisoners^  Case)  -  -     966 

MANLET  (WILLIAM>-Witneis  in 

Reg.  Y.  Siepkens  •  -  1194 

MANSFIELD  (L0RD),CJ.-Ob  dnty 

of  soldiers  in  ease  of  riot  -       29 

— ^  practice  as  to  habeas  corpus  -    975 

—  as  to  declarations  of  law  in  Parlia- 
ment    -  -  -  -    672 

<<  MARCUS  "—Book  on  Painless  Ex- 
tinction- ...  1220 

MARIA  (DONNA)-Qaeen  of  Portu- 

gal.    See  Dobree  y.  Napier     -     621 

MARTINy   B.— <>>iuiBel  in  JOobree  y. 

Napier'  ...    f28 

MARTIN  (CLAnDE)-8ee  Mayor 
of  I^fons  Y.  Ea»t  India  Com^ 
pony     -  -  -     649 

MARTIN  (CHRISTOPHE)— Appel- 
lant in  Mayor  ofLyoms  t.  East 
India  Company  -  -    647 

MARTIN  (FRANCOIS) -Appellant 
in  Mayor  of  Lyons  y.  East 
India  Company  -  -     647 

MARTIN  (GEORGE) -Witness  in 

Reg,  Y.  Lovett  -  .         .  -  1179 

— —  witness  in  Reg,  y.  Collins  -  -  1163 

MARTIN    (MARIE     DESORAN- 

GE8)— Appellant  in  Mayor  of 
Lyons  y.  East  India  Company 


647 

MAULE,  J.— Oounsel  in  Siockdale  y. 

bansard  .  -  -    739,  746 

— ^  See  Camoys  Peerage  Case,  Pisani 

Y.  Lawson         -  -    1291»  1314 

MAULE    (POX)-Speech   about  Ste- 

phens    -  -  -  .  lalw 

MATNE,  J.— Jndgment  in  Twiffe  y. 

Doumes  •  -  •  1382 

MELBOURNE  (LORD)-Petition  to, 

in  case  of  the  Dorchester   la- 
bourers-  -  -  -  1971 

MEREWETHER    (HENRY    AL- 
WORTH),  SJL-See  Case  of 

the  Serfeants^at'Law   •>  -  12V9 

MiaUEL    (DON)— See    IMree    y. 

Napier-  -  -  -  62» 

MILLER    (GEORGE) -Witnen   in 


Reg.  y.  Siqthens           -  -1196 

MILLER    (ROBERT) —Counsel  in 

Reg,  V, Howell'           -  -1148 

—  defence  of  Jones     .           •  •  W 
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XILLEB  (UNVS   WILLIAIC)- 

See  Canadian  Prisoner^  Case-     Q66 

KIHOBCA  —  Changes  of  BOTeieifnty 

from  1708  to  1808         -  -  fi92n 

MONCBIEFF  (LOBD)— See  Glasgow 

Cotton  Spinners*  Case  -    1286,  1287 

HOOBE   (CHABLE8)  — Witness  in 

Beg,  T.  HoweU  -  -  -    1112 

HOBBIS    (MOBBIS)- Witness    in 

Beg,  y,  Vincent  -  -  1057]i 

MOBBIS    (BOBEBT)— Witness    in 

Bex  T.  Finney  -  -  .      175 

NAPIEB  (ADMIBAL  CHABLES) 

— See  Dohree  y,  Napier  -     821 

NASH    (PATBICK)-Trial    of,    for 

Whiteboj  offences        -  -  1261 

*— •  sentence  on  -  -  _  1271  n 

mBEDHAM   (WILLIAM)-Witness 

m  Beg.  v.  Vincent        -  -   IQgl 

NEWCOMBE  (JOHN  WALKEB)— 

Witness  in  Bex  v.  Finney       -       49 

HEWPOBT   (MONMOUTH)-Cha^ 

tist  riots  at,  see  Beg,  v.  Vin- 

<^t     '         '         ^         •  1087 

KEWTON  (A.)— Connsel  in  the  Case 
of  the  Serjeants-at'Laxo 

ITOBBUBT.  C J— Judgment  in  Taaffe 
V.  iJownes         ... 

irOBHANBT  (LOBD)— On  conduct 
of  Birmingham  magistrates  at 
riots      -  .  .  . 


I^tidex  ofPropefT  Nomss. 
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PABO,    B.— See 

DAUB. 


PABOB    (JOHir)-See 

Frisoners*  Case 


Lord    Wbvblbt- 
Canadian 


966 


1296 
1338 


ITOBIH,  C.J.— Cited  as  to  pririlege  of 
JParliament        ... 

ITOBTON    (SIB   PLETCHEB)  — 

Opinion  as  to  rights  of  inhabi- 
tants of  conquer^  oountry 

as  to  aliens  holding  land  in  North 

America  and  West  Indies  -    695 

HOTTINGHAM,  L.C.~Cited  as  to 
issue  of  habeas  corpus  in  yaca^ 
tion       -  .  .  . 

KUaENT  (LOBD  GE0BOE)~Ap- 

pellant  in  Jephson  y.  Biera 


1351 
857 

716 
,697 

1010 
591 


PATTESON,  J.  —  See  StoekdaU  v. 
Hansard,  Beg.  v.  Stmhens,  Co- 
moys  Feerage  Case,  Be  Cully  .    723, 

1189,  1291,  1317 

judgment  on  demorrer  in  StoekdaU 

y.  Hansard  (2nd  action) 

"— ~  — —  on  summons  for  payment 
by  sheriff  in  Stockdale  y.  Han- 
sard (3rd  action) 

summing  up  in  Beg.  y.  Stephens    - 

— -  sentence  onJStephens 

PEEL  (Snt  BOBEBT)— Member  of 

Select  Committee  in  Siockdale 
y.  Hansard      ... 

—  introduced  Bill  for  7  &  8  Geo.  4. 
c  80      • 

— -  fbonded  Metropolitan  Police 

PEmEBTON  (THOKAS)  —  See 
Lord  KuiasDowir. 

PEHBEBTON,  C.X— As  to  making 
law        -  .  .  . 

proceedings  against,  in  Parliament  - 


-    905 


948 
1232 
1235 


843 

1064 
1152 


776 
809, 
869 


CCONNELL  (DAiriEL)— Beferences 

to  -  -  -    562,1066 

——member    of   Select   Committee   in 

Stockdale  Y.  Hansard  -  .     842 

counsel  in  Taaffe  y.  Doumes 

CCONKOB    (PEABGUS)-Trial  of, 

forUbel  -  -  .  I299 


PALET  (ABCHDEACOK)— Cited  as 

to  nature  of  property    _    ^*h  i** 


PENKEFATHEB.  C.B.~Counsel  in 

Taaffe  y,  Doumes         -  -  1320 

PENSAM  (JOHN)— Witness  in  Dicas 

Y,  Lord  Brougkam       -  -     573 

PEKTONVILLE-Newport     (Mon.), 

Chartist  meetings  at     -  .  1053 

in    Taaffs  y. 

-  1320 
PHILLIPS  (CHABLES)-Counselin 

Bex  Y.  Fursey  -  -  »     5^ 

PHILLIPS  (THOKAS)— Witness  in 
^eg.  y.  Vincent  -  -  1953 

PHILPOTTS     (THOICAS     GBIF- 

PIH)— Witness  in  Beg.  y.  Vin- 
cent       .... 


PEBBIN.    X—Counsel 
Jjownes 


PICEFOBD  (JOSHUA)— Witness  in 
Beg,  Y,  Stephens 

PIHNEY  (CHABLES)— Trial  of,  for 
neglect  of  duty  as  a  mains- 
trate      ... 


1059 
1199 

U 


f  property 
PABIS,  TBEAT7  OF-As 


1078 


borca 


PASS,   X— Order  of,  in  StocA 


to  j^- 


,  592X1 


V  *:  73** 


PLATT,  B.— Counsel  in  Vicas  y.  Lord 
Brougham,  Stockdale  y.  Han- 
sard     •  ^  ,       571,947 

PLATT8  (WmJAH)— Witness  in 

Bex  y.  Finney  -  -  -     218 

POLLOCK,  CB.— Counsel  in  StochdaU 
^y.  Hansard  and  CanocKoii  Fri- 
9wxre  Cote       -      739, 746, 966, 
1022,1032 

.Taexx\\6e  ol  ^V«ct  Comsntiee  in 

^UicWlale -v.  Hansard  -  -     343 

.M%K&^ffli«»  ^  ^VC«1  d  Canadian 
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FOBTITGAIr-See  Doftree  ▼.  JV«(pi€r    -     621 

PBOTHEBOE    (WILLIAID-Wit. 

ness  in  Rex  v.  Pinmqf  -  -      311 

PBOWSE  ( JAmS)*— Witii€n  in  Rex 

Y,Pume9  -     139 

FYK  (Sni  WILLIAM)-AppellBnt 

in  Jepheon  y,  Riera      -  -     591 


QunrroN  chsitet  CHiBasT)— 

WitneM  in  Rex  ▼.  Pinne^         -     165 


EADCUFFE— Counsel  in   Taaffe  v. 

Dtmmes  ...  1320 

BALPH  (BENJAmr)— Witness  in 

Rex  y.  Pinney  ...     234 

BSDWOOD  (BXNBT  CHANCE)- 

Witness  in  Rex,  v.  Fursey        •     550 
— -  recalled       -  -  .  -     557 

BETVOLDS  (THOMAS)-Witness  in 

Rex  ▼.  Finney  ...     188 

BETKOLDS  ( WILLIAX)  -See  Ca^ 

nadian  Fneanera*  Ca$e  -     966 

BICHABDS  (BOBEBT  YAVGHAF) 
— Counsel  in  Cawtercm  y.  Kyte^ 
StochddU  T.  Haneard,  Reg.  v. 
Vincent,  Caee  of  the  Sheriff  of 

MiddUaex  -  612n,  950, 958, 1086, 

1243 
BICEABDS  (WATSINS)-Witness 

in  Reg,  ▼.  Vincent        -  -  1057 

BIEBA  (FBANCISCA)— Respondent 

in  Jepheon  v.  Riera      -  -     591 

SIEBA   (MICHAEL)— See  Jephson 

▼.  Riera  ...     521 

BIEBA   (PATBICIO)-See  Jepheon 

Y.  Riera  -  -     594 

BOBEBTS— Witness  in  Dicas  v.  Lord 

Brougham        -        "    -  -     574 

BOBEBTS    (FBAirCIS)-Trial  of, 

for     felonious     demolition  of 

houses  {Reg,  t,  Howell)  -  1087 

'—-  speech  in  his  own  defence  -  -   1124 

—  sentence      -           -           -  .  1146 

BOBEBTB  (THOMAS)— Witness  in 

Rex  V.  Finney  ...      151 

BOEBUCE    (JOHN    ABTHUB)— 

Member  of  Select' Committee  in 
Stockdale  ▼.  Hansard  •  .     842 

—^counsel    in    Canadian    Frieoners* 

Caee  and  Reg,  y.  Vincent        -    966, 
1024, 1032, 1086 

B08E   (THOMAS)— Witness  in  Reg, 

V.  Howell         -  -    1111 

BUFF  (JAMES)— Witness  in  Reg,  r. 

„  Lovefi  -  -  -  -   1185 


BV88ELL  ( JOHM)— SecreCaiy  of  Na- 
tional  Union  of  the  Woikinir 
ClasM^.  .66Sa 

RUSSELL  (LOBD  JOHN)- Appoints 

inspectors  of  prisons     -  -     72S 

brings  in  0>antj  Police  Bill*  1899   10541L 

— ^  orders  Lords  Lieutenants  to  accept 
-   armed  assistance  against  Cfhar- 
tists     -         .         -         -1056E 
-*—  statement  as  to  Birminij^iam  riots  -  UOln 
— -  speech  as  to  Stephens  -    1215 

BUSSELL  (BEY.  WHTTWOBTH) 

— fnspector  of  Home  District 
Prisons-  ...     725 

—  witness   in  StockdaU  ▼.  Haneard 

(Ist  action)       -  .  -     731 

BXrSSELL  (SIB  WILLIAM  OLD- 
-*   NALL) — CHted   on  principals 

in  felony  ...  1140 


SALT  (THOMAS  GLUTTON)— Wit- 

..   ness  in  Reg.  v.  ColUne  -  -   1165 

SABTOBIUS  ( ADMIBAL)  —  See 
Dobree  v.  Napier 

SCARLETT  (SIB   JAMES) -See 

Lord  Abikobr,  C.B. 

SCHOLEFIELD  (WILLIAM)— Wit- 

ness  in  Reg.  t.  CoUine  - 

Reg.  V.  Lovett 

SELFE  (SAMUEL)— Witness  in  Rex 
..    y,  Finney  ... 

SEBAJA  DOWLAH— Treaty  with 
East  India  Company,  1757 

SHABWELL,  Y.C— See  Dicae  y. 
Lord  Brougham,  Jephson  y. 
Riera,  Case  of  the  Serjeants- 
at-Law     -  -    57211, 501, 

SHEPHEBD  ^HENBY  JOHN)— 
(Counsel  in  Rex  ▼.  Finney 

SHEPPABD    (THOMAS)— Witness 

in  Rex  v.  Finney 

SHEBIBAH  (DB  EDWABD)— See 

Taaffe  v.  Downes         -     1319^ 

SMITH,  B.— See  Rex  y.  Delany 

SMITH    (CHABLES)  — Witness  in 

Reg,  Y,  Howell  -  -  . 

SPAIH— Law  as  to  descent  of  land      - 

SPAEHIE  (BOBEBT),  SJi.— Advo- 
cate-Creneral  of  East  Lidia  Com- 
pany- ...  - 

counsel  in  Mayor  ef  Lyons  y.  East 

India  Company 
—  speech  for  respondents 
— -  petition  in  the  Case  of  the  Serjeants- 

at'LttW'  ... 

ST  ALLWOOD     (NATHANIEL)  — 

.  Witness  in  Rex  v,  Fursey 
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1295 
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1330 
1261 
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686 
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STANLEY  (LOBD)-— Member  of  Se- 
-   lect  Committee  in  Stockdale  ▼. 

Hansard  -  -     842 

STEPHEN  (HENBT  JOHN),  S JL 

— Counsel  in  Dobree  v,  Napier     628 
reply  -  -  -     640 

STEPHENS  (JOSEPH  SATNEB) 

— Trial  of,  for  unlawful  assem- 
blj  and  seditionB  words  -   1189 
— ^  speech  in  his  oif  n  defence  -  -  1201 
sentence      -           -           -           -  1237 

STEVENS    (JAICES)— Witness   in 

Beg.Y.HotaeU-  -  -    lUl 

STOCKDALE  (JOHN  JOSSPH)- 

See  Stockdale  v.  Hansard        -     723 
*-^-  speech  in  first  action  -  -     727 

rtply  -  -  -  -     732 

-^—  motion  for  new  trial  -  -     736 

—  second  action  -  -  -     735 

third  action  -  -  .     945 

— .  committal  bj  House  of  Conmions  -  94911 
—^  fourth  action  -  -  -  96611 

committal  to  Newgate  ,       -  -  9661L 

^— fifth  action  -  -  -  -  95711 

—  release  from  Newgate         -  -  968ll 

STOBT,  J.— Opinion  as  to  Stockdale  v. 

Hansard       ^    .        .    -  .  946ll 

STBETELL  (EDWABD)— Advocate- 
General  of  East  India  Com- 
pany    -  .  -     659 

STBICKLAND  (SIB  GEOBOE)- 

Member  of  Select  Committee  in 
Stockdale  v.  Hansard  -  -     842 


TAAFFE   (HENBT  EDMTTND)— 

See  Taaffe  v.  Downes  -  -   1317 

TADDT  (WILLIAM),  S.L.— Petition 
in  the  Case  of  the  Serjeants-at- 
Law     '  -  -  -   1396 

application  in  the  Common  Pleas    -  1296 

TALFOUBD,  J.— Counsel  in  Reg,  ▼. 

Vincent  -  -  -   1086 

'—  speech  for  the  Crown  -  -  1040 

TANCBED  (HENBT  WILLIAM), 

K.C.— Member  of  Select  Com- 
mittee in  Stockdale  y.  Han- 
sard     -  -  -  .     842 

TAUNTON,  J.— See  Rex  v.  Pinney    -        U 
•—  special  Commissioner  at  Bristol      -  1 

TATLOB  (MICHAEL  ANGELO)- 

Examination  of  prisoner  by      -   1173 

TEMPLE  (BOBEBT  GBIFFITH8) 

— Counsel  in  Reg.  v.  Stephens  -   1189 

TENTEBDEN,  C.  J.— See  Rex  v.  Pw- 

fwy       -  -  -  -        11 

— —  last  appearance  in  court      •  -     231 


THELLEB  (EDWABD  ALEXAN- 

DEB)— Opinions  of  Law  Offi- 

cers  on  case  of  -  -  -  1367 

THELWALL  (JOHN)  (''OBATOB") 

-  — Referred  to  - 

THBELFALL    (WILLIAM)  -  De- 


puty vendue  master  in  Berbice  • 

Til  U  BLOW,  L.C.-;-On  duty  of  soldiers 
in  case  of  riots  ... 


1346 
609 
29 


TINDAL,  C. J.— See  Charge  to  Grand 

Jury    of  Bristol,    Dobree    y. 

Napier,  Camoys  Peerage  Case, 

..   Case  of  tke  Serjeants-at'Law, 

Pisani  v.  Lawson      -      1,  621, 1291, 

1294, 1314 

judgment  in  Dobree  y.  Napier       -     642 

-^^  the  Cose  of  the  Serjeants-at' 

Law     .... 


1296 
1196 


678 
700 

U9 


-  1037 


TINXLEB  (WILLIAM)  — Witness 
in  Reg,  y.  Stephens 

TINNET  (WILLIAM  HENBT), 
H.C. — Counsel  in  Mayor  of 
Lyons  v.  East  India  Company, 
aignment  for  appellants 

reply  .... 

TOWNSEND  (JAMES)'-Witnes8  in 
Rex  ▼.  Pinney  ... 

TOWNSEND     (WILLIAM     AN- 

SELM)— Trial  of,  for  conspi- 
racy and  unlawful  assembly 
(^Reg,  ▼.  Vincent) 

TBESnJAN,  C. J.— Answers  as  to  pri- 
vilege   .... 
impeachment  of      . 

TBVBO,    L.C.— Counsel    in    Rex    y. 

Pinney,    Dobree     v.     Napier, 

Stockdale  y.  Hansard  -  18,  628,  739 
member   of   Select  CJommittee    in 

Stockdale  y.  Hansard  -  .  842 
petition  in  Case  of  tke  Serjeants-at- 

Law     •  -  .  -  1296 


DTBECHT,    TBEATT  OF— As  to 

Gibraltar  ... 

—  as  to  Minorca 


778 
786 


692II 


YALLS    (PETEB)— See  Jephson    y, 

Riera   -  -  -  -     693 

YAUGHAN,  J.— See  Camoys  Peerage 
Case,  Case  qf  the  Serjeants-at- 
Law     ^  -  .     1291,1296 

YEN     (J.    P.)— Secretary    of    Bristol 

Political  Union .  .        467,  468 

YEBSAILLES,  TBEATT  OF— As 

to  Minorca        ...     593 

YINCENT  (^ENBT)— Trial  of,  for 
conspiracy  and  unlawful  assem- 

biy      -         -         -         -  1037 

sentence     -  -  -  .   1086 

indictment  for  another  conspiracy  -1037ll 
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YILLIEB8  (CHABLBS) -Member 
of  Sel0et  CkMunittee  in  Stock- 
dale  V,  Hansard  -  -     842 

YIZABD    (W.)— Secieury   of  baak- 

mptB  to  Lord  Brongbam  -     573 

WADBnrGTOV       (HOSATIO)- 
Oonngel  in  lUg.  t.  HowM,  Reg. 
T.  CoBins,  Reg.  t.  Looett         -  1148, 
U61,U77 

WALKBB  (BOBSBT)-*See  Cam^ 
diam  Prisoners^  Case    - 


WAEDTG   (BAICUSL)— Witness  in 
Rex  y.  Pinney  ... 

WASfiDTOTON  .    (CAFT AUT)  - 

Court-martial    on,    for    Bristol 
riots      -  - 


966 
80 

son 


WATEBFOBD  (EABL  OF)--Claim 
to  vote  at  election  of  Irisb  repre- 
sentative peers  ...  1861 

WATSON  (CHABLEB)-Witness  in 

Reg.  Y.  CatUna  -  -  -  1166 
Reg.y.LooeU            -  -  1179 

WATSON  (L£ONABD)-See  Coao- 

dian  Prisoners^  Case    -  -     963 

WATSON  (WniilAK  HENBY)- 

Counsel  in  Stockdale  y.  JTioa- 
sard.  Case  of  the  Sheriff  of 
Middlesex       -  -      950,1243 

WEBB  (ALFBED)— Witness  in  Reg, 

Y.Howell         -  -  .    nil 

WEBBEB    (HENBT)— Witness    in 

Reg,  y.  Vincent  -  -   1058 

WELLINGTON  (DUKE  OF)— Speech 

on  the  Binningham  riots  -1093ll 

WEL8BT  (WILLIAK  NEW- 
LAND}~Counsel  in  Reg.  t. 
Stephens  ...   1189 

WENSLEYBALE      (LOBD)-See 

Rex  y.  Pinney,  Rex  y.  Fws^, 
Jephson  y.  Riera,  Cameron  y. 
JTyte,  Ddbree  y.  Napier,  Mayor 
of  Lyons  y.  East  India  Com' 
pony,  Camoys  Peerage  Case, 
Case  of  the  Serjeants-ai-Law, 
Re  Cully  .  11,  543,  591,  607, 639, 
647,1291,1295,1317 
WEST,  L.C.— Cited  as  to  exercise  of 
prerogative  bj  colonial  gover- 
nor       -  -  -  -     617 

WETHEBELL  (SIB  CHABLES)- 

See  Rex  v.  Pinn^        -  U,  290 

WHATELET  (WILLIAM)~Coun- 

sel  in  Reg.  v.  Vincent  -  -  1086 

WHEELTON  (JOHN)— See  Case  of 

the  Shenff  of  Middlesex  -  1239 

— —  committal  fbr  contempt      -  -     949 

—  release        ....  1258 


WHTTTON  (CHABU»)-Wifa 

mReg.Y.HomeU  -  UIO 

WIGHTXAN,  J.— Coanad  in  Rex  t. 
Pimtey,  Rex  ▼.  Fmrseyt  Dieae 
▼.  Lord  Brongkam,  StoekdaU  t. 
Hastsard^  Camadian  Prisomenf 
Case  .  18,543,588,739,966, 
1088,1038 

—  drew  return  in  Canadian  Prisoner^ 

Case    -  -  -1025a 

-^^  opinion  as  to  disposal  of  Canadian 

prisoners  .  .  -  X347 

WILDE  (THOICAS),  S  Ju-See  Low 
Tbubo. 

WILKES  (HENBY)— Trial  of,  for 
felonioas  demolitioa  of  booses 
(^Reg.  v.  Howell)  -  -  1087 

acquittal      ...  -  II45 

WTTJiTAMB  (HENBT)— Witness  in 

Reg,  V.  Vincent  -  -  1059 

WILLIAIIS,  J.-See  Stockdale  y. 
Hansard,  Canadian  Prisoners^ 
Case,  Case  of  the  Sheriff  of 
Middlesex,  Camoys  Peerage 
Case  728,968,1239,1291 

— —  judgment  on  motion  for  payment  hy 
sheriff  in  Stockdale  v.  Hansard 
(Srd  action)      ...     953 

— — on  motion  for  attaehmeni  oi 

sheriff  ....     960 

—«.  -.^  on  motion  to  veriiy  retom  in 

Canadian  Prisoner^  Case        -10211L 

^-^ in    Case   of  the    Sheriff  of 

Middlesex         -  -  .  125t 

WmiOT,  C  J.--Cited  as  to  issue  of 

'   habeas  corpus  in  vacation  -  974^  1009 

— -  as  to  refusal  to  issue  -  -  1326 

character  of  .  .  -  1349 

WILSON    (JOHN   WALLACE)- 

Witness  in  Reg,  v.  Lovett        -   1184 

WIXON    (BANBALL)-See   Osaa- 

dian  Prisoners'  Case    -  -     966 

WOLFE   (JAMES)— Witness  in  Rex 

V.  Pinney  -  -  -  -     172 

WOOD   (JOHN)— Witness  in  Rex  y. 

Pinney-  -  -  -     466 

WOODBUFF  (OEOBGE)-See  Dicas 

V.  Brougham     ...  57^ 

WOOLAHAN  (WILLIAM) -Trial 

of,  for  Whiteboj  offenoes  -  1261 

— —  sentence     ...  -1271n 

WBIQHT  (WILLIAM)-Witnes8  m 

Reg.T.LoveU      .  .  -   1184 

WYNFOBD   (IiOBD)-See  Case  of 

the  Serjeants-at'Law   -  -  129S 


YOBK— Sentences  on  Chartists  tried  at, 

in  March  1840-  -  -  1353 
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ACQXnESCEKCE  OF  CBOWH— In 

orders  of  Colonial  Governor  not 
equTalent  to  express  authority      616 

ACnOKS  AGAUrST    JUDGES- 

Foraets  done  in  jndicial capacity 
will  not  Ue  -  -    569»1317 

''AOOBSaATE    MEETIHG"— Of 

the  Roman  Catholics  of  Ireland    1319 

ALIEHS— Holding  property  in  Bengal  708 
——wife  of  British  sul^ect,  claim  to 

compensation    .  »  .  1281 

— ~  possessing  also  character  of  British 

subject,  daim  to  compensation  -  1281 
—  British  subject  serving  in  foreign 

army,  claim  to  compensation    -    1281 

rights  of  domicile  in  British  colony    1284 

-»—  right  to  bring  personal  actions  in 

English  courts  -  -  -  1314 

— »-  high  treason  may  be  committed  by, 

opinion  of  Law  Officers  that     -  ISS?) 

1358 
AFNITAL    PABLIAMEirrS— One 

of  the  five  points  of  the  People's 

Charter  -  -  -  1063 
Airri4X)ftN  LAWLEAGXEB-For. 

mationof         -  -  -  1075 

ABXS. 

See  BiOT.    2. 

«—  use  of,  by  private  persons  in  sup- 
pressing riots   -  -  -  4 

ATTACHMEM'T  —  For    not    making 

return  to  habeas  corpui  -  12421L 

— —  finr  making  fiJse  return       -  -  1014 

— —  for  non-payment  of  money  by  sheriff     956 

BAIL— In  Reg.  v.  CoUin$      -  -  1162X1 

' in  Reg.  ▼.  Stephens  -  -  120811 

BALLOT— Remarks  by  Aldeison,  B., 

as  to  -  -  1082 
Mr.  Grote's  motion  in  favour  of      1083n 


—  voting  by,  one  of  the  five  points  of 

the  People's  Charter     - 

BAKKBUFTCT. 

See  Trbspass.    1. 

—  jurisdiction  of  Lord  Chancellor  to 

commit  for  contempt  in 

appeal  from  Lord  Chancellor  sitting 

in         -  -  - 


1063 


569 


■        traffic  in  commissions  of     - 

IffATtj  TEIAL  AT— Motion  for,  when 

made    -  -  -  * 


-  583 

-  58611 


1711 


BABONT  —  Abeyance   of,   power   of 

Crown  to  terminate       -  -  1290 

— i—  by  summons  and  sitting,  presump- 
tion as  to         -  -  •  1282 

"BASTILES"  — Chartist    name   for 

workhouses       ...  1058 

BILL  OF  BIGHTS. 

See  Statutbb. 

BLASPHEMOUS  LIBEL— Observa- 
tion of  Patteson,  J.,  as  to        -  1211 


CASES  COKKENTED  UPON:— 

ilium  (ilfoore,  67)  -            *           *  939 

— —  ArmeSf  case  of       ^           -           -  4 

Ashbg  V.  White     -  875,  915,  940 

Attcm^     General     v.      Chester 

iBishopof)  -  "  -  721 
— -ilttoriMy  General  t.  Ironmongers* 

Company          .            -            -  TIQ 

— —  Attorney  General  v.  Lepine  -  722 
.^.^^  Attorney    General     v.     LloMiaff 

{Bishepof)  -  -  -  719 
— —  ul/toTMy      General     v.     London 

iMayorof)      -           -           -  722 

Attorney  General  v.  Stephens       -  722 

Attorney  General  v.  Stewart  -  605,  705 

Bamqrdiston  v.  Soame      -            -  857 


Beaumont  v.  Barrett 

-^—  Beaurain  v.  Scott  - 
—  Beeehing,  ex  parte  - 

Benyon  v.  Evelyn  - 

Blankard  v.  Galdy 

Brass  Crosby's  case 


-  1284 

-  584 

-  973 
868,915,940 

-  705 
-  858, 935, 1252, 

1256 
,-^^  Bridgman  Y.  Holt  '  -  -   1341 

Bwdett  V.  Abbot  -  853,  865,  892,  937, 

1254,1255,1256,1327,1344 

Burdett  v.  Colman  -        812, 824 

Bushes  case   1255,1327,1336,1343 

Cadel  V.  Grant      -  -  -     722 

Calvin's  case  -  605, 705, 713 

Campbell  v.  Hall  -    605,  615,  705,  713 

Chambers  Y.  Donaldson     -  -     646 

Chancey's  ease       -  -  -  1022 

ColUngwood  v.  Pace  -  -     718 

Crowley's  gase       -  -      973, 1009 
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CunUiery.Aylwin  -  -128(hl 

— >  Dica»  y.  Lord  Brougham  -    583ll|  589ll 

Downe  ▼.  Wakh^  -  -         915,  938 

Du  Bo9t  Y.  Beruford        -  -     639 

Duttonr.HaweU  ...      705 

-^^  Edinburgh   (^Prwost,  fft,  of) 


Aubery 

Emery  v.  If  iff 

— ^  EnUck  V.  Carrmgton 
-^—  ^OtfUMDI  ▼.  /»ef      - 
— ^  Ferrers*  caee 

—  FHzharru^s  case    - 

F/byrf  ▼.  Barker     - 

— —  Ftoyde*9  eau 

Jreemaii  ▼.  Fatrlie 

Griffin*9  {Admu-al)  eaee    - 

—  Hamiiion's  {Duke  of)  cats 

—  Hamond  v.  Howell 

Hughes  v.  Cornelius 
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^—  Jenkes*s  ccLse 

Jephson  V.  iZiera  - 
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— —  Lechmere  Charlton's  ease  - 
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•^—  Murray's  (^Alexander')  case 

Nottingham  Bioters'  case  • 

— —  O/ipAont  V.  Hendrie 

—  PostoR  V.  Genfu;y  - 
.^—  Perkin  Warheck's  case 

Bedford  v.  Birley 

BUla 

B,  ▼.  Abingdon  {Lord) 

B,  V.  Almon 

B.y.  Bait  - 

B"y,  Burdett 

B.  V.  Clarke 

—  U.v.  Creevey 

Ufv.  Dangerfield 

2J.  V.  JDespard 

jR.  V.  Earhury 

•»—  jR.  y.  Hobhouse 


720,732 
721 
1346 
928 
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if. 
B. 
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1326,1333 

-  852 
714,  715 
850,889 

-  1361 
1325,1336 
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868,1251 

-  1010 

-  619 
869,915 

881,895,921 

-  635 

-  941 
874,941 

-  721 

-  1326 

-  721 

-  1345 
858,1252 

-  1109 
720, 722 

-  1298 

-  1361 

-  1104 

-  618 
882,  896 

-  1329,1340 

-  1143 
1180,1251,1252 

•  974 
882,  899, 914 

-  863 

-  1346 

-  1346 
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1256 

Y,Hunt  -  -  -   1350 
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936 
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Ship  Money  ease   -  -  -     852 

Shsrley's  case        -  -  1361 

Sidney's  case  -    1181 

Somerset  (Ihichess  of)  ▼.  Earl  of 

Manchester      -  -      915 

Stochdale  Y.Hansard        •   1250,1855, 

1257 

Sutton  Y,  Johnstone  -  -    1341 

Thorpe*s  case  857,  914^  939 

Tirlot  V.  Morris     -  -  -    1314 

Wilhins  v.  Despard  -  -     646 

CESSIO    BONOBUK-In    British 

Guiana  ...     818 

CHALLENGE    TO    JUBOBS-In 

misdemeanor,  for  caoae  only     -  1178 

CHAirCELL0B,L0RD. 

See  TRB8PAS8, 1. 
jorisdictioa  to  commit  for  contempt 

in  bankruptcy  ...  569 
— -  committal  to  Fleet  for  contempt  by  580 
— ^  i^peal  frqm»  in  bankruptcy  -     583 

CHABTEBSOF  JUSTICE— Calcutta 

(14  Geo.  S.)     -  -  -     685^ 

Gibraltar  -  598ll,  603,  604,  605 
CHABTISTS— Biota  at  Newport— See 

Beg.  Y.  Vincent  -  -   1037 

meeting  on  Brandon  Hill,  Bristol     105611 

National  Bent        -  -  -   1057 

-— —  arming  of   -  -  -  -   1061 

— — five  points  ....  1063 

riotatDeyises        -  -  -  1063 

National  Petition    -  -  106611 

allusion  to,  in  Queen's  speech         -  1221 

riots  at  Birmingham — See  Beg.  t. 

Howelt,  Beg.  y.  Collins,  Beg. 

Y.  Lo^ett        -     1087,1149,1177 
meetings  at  Hyde,  Leigh,  and  Ben- 
nington— See  Beg.  y.  Stephens  -  USO- 

sentences  on,  at  York         -  -  1353 

(!1VIL      JUSTICE—Court     of,     in 

British  Guiana-  -  -  613ll 

COLONIAL  GOYEBNOE. 

See  Ck>LONY.    2. 

COLOinr — ^1. — Law  of  Conquered  Country^ 
Mode  of  changing  Law  of  Conquered  Country.}, 
The  respondent  sued  in  Gibraltar  for  dower  out 
of  lands  and  houses  in  Gibraltar.  Appeal  to  the^ 
Priyy  Council  irom  a  decree  of  the  Supreme 
Court    of  Gibraltar  declaring- her  entitM  to- 
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dower.  Held,  bj  the  Jadieial  Committee  of  the 
Pri^y  Council  dismissing  the  appeat— That  the 
law  of  Sngbind  had  been  sabstitated  in  Gibraltar 
for  the  law  of  Spain.  That  the  law  of  a  con- 
quered coantry  may  be  changed  by  a  charter 
nnder  the  Great  Seal  as  well  as  by  an  Order  in 
Coaneil.    Jbphsoit  v.  Bibra      -  -     59L 

2r-Law  of  Ceded  Cotowy-^Authority  of 
Governor — Judicial  notice  of  JCxerciee  of  Pre- 
rogative,'] The  vendue  master  of  the  colony  of 
Berbice  was  entitled,  before  its  cession  to  Great 
Britain  in  1803,  to  five  per  cent,  on  all  sales  of 
estates  under  executions  in  the  colony.  G.  H. 
was  appointed  vendue  master  in  1804  "  to  hold, 
exercise,  and  enjoy  the  office  by  himself,  or  his 
sufficient  deputy  or  deputies,  during  pleasure, 
with  all  and  singular  the  profits,  privfleges,  fees, 
and  emoluments  to  the  said  office  belonging  or 
appertaining."  The  governor  of  the  colony  on 
December  8,  1810,  published  a  notification  that 
the  commission  was  reduced  from  five  to  one 
and  a  half  per  cent.  In  1824  G.  H.  duly 
appointed  C.  K.  his  deputy.  Proceedings  by 
C.  K.  to  recover  commission  at  the  rate  S[  five 
per  cent.  Held  by  the  Judicial  Committee  of 
the  Privy  Council  that — 1.  The  governor  of  a 
ceded  colony  is  not  in  the  position  of  a  viceroy 
but  has  only  such  portion  of  the  sovereign 
authority  as  is  expressly  or  by  implification 
conferred  upon  him  by  the  Crown,  and  the 
implication  extends  only  to  what  is  necessary 
or  usual  for  the  performance  of  his  duties.  8. 
Acquiescence  by  the  Crown  in  a  quasi-legisla- 
tive order  of  a  governor  of  a  colony  is  not  to  be 
presumed.  S.  The  governor  could  not  reduce 
the  fees  of  an  office  held  during  pleasure,  with- 
out  the  consent  of  the  holder,  except  by  a 
legislative  act.  4.  Judicial  notice  is  to  be 
taken  by  the  Judicial  Committee  of  the  mode  in 
which  the  prerogative  has  been  exercised  in  a 
colony  as  part  of  the  law  of  the  coltmy.  Camb- 
ROK  V.  Kttb       -  -  -  -     507 

3, — Introduction  of  English  Law  into  Con- 
quered or  Ceded  Country — English  Law  of 
Jieal  Property  in  India — Law  of  India — Sta- 
tute of  Mortmain,  9  Geo,  2.  c.  86. — Proce- 
dure,"] C.  M.,  an  alien,  who  was  a  half-pay 
officer  of  the  East  India  Company,  died  at 
Lucknow  in  the  service  of  the  Nabob  Vizier,  of 
Oude.  By  his  will,  executed  so  as  to  pass, 
according  to  English  law,  real  estate,  he  devised 
lands  in  Calcutta,  Lucknow,  and  Chandemagore 
for  the  establishment  of  charitable  institutions 
in  those  cities.  In  consolidated  actions  brought 
in  the  Snpreme  Court  at  Calcutta  to  carry  oat 
the  trusts  of  his  will,  the  Master  reported  that 
the  bequest  for  the  Lucknow  charity  could 
not  be  carried  into  effect.  The  report  was  con- 
firmed, and  a  decree  made  accordingly.  On  a 
rehearing  the  Court  directed  an  inquiry  whether 
the  Governor  General  in  Council  could  give 
effect  to  the  bequest,  and  was  willing  to  do 
so,  Keport  that  the  Governor  General,  was 
willing  to  give  effect  to  the  bequest.  Order 
thereon  that  the  money  should  be  paid  over 
to  him  or  to  such  person  as  he  should  appoint. 
Held  on  appeal  to  the  Judicial  Committee  of 
the  Privy  Council  that — ^The  general  introduce 
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tion  of  English  law  into  a  conquered  or  ceded 
country  by  acts  of  the  sovereign  power  does  not 
draw  with  it  such  parts  as  are  manifestly  in- 
applicable to  the  circumstances  of  the  settle-* 
ment.  The  English  law  incapacitating  aliens 
firom  holding  reid  property  to  their  own  use  and 
transmitting  it  by  devise  or  descent  had  never 
been  expressly  introduced  into  Bengal.  — JFVee- 
moM  V.  FoMrlie^  1  Moo.  Ind.  App.  805 ;  2  St.  Tr> 
N.S.  lOOOezplamed.  The  right  of  the  Crown, 
to  the  lands  of  deceased  aliens  is  not  a  necessary 
incident  of  the  acquisition  of  sovereignty  by  the 
Crown  over  a  conquered  or  ceded  country. 
That  the  Statute  of  Mortmain,  9  Geo.  2.  c.  36., 
did  ttot'apply  to  India.  That  as  payment  of  the 
fund  to  the  Governor  General  or  his  appointee 
would  deprive  the  Court  of  control  over  the 
fund,  the  decree  for  that  payment  was  wrongly 
made,  and  the  Court  below  should  direct  further 
inquiry  as  to  the  power  of  the  Governor  General 
to  aid  the  trustees,  if  appointed,  and  should  not, 
unless  satisfied  that  eSket  could  be  given  to  the 
bequest,  appoint  trustees.  Mayor  of  Lyons  v. 
East  Ihou  Coxfany     -  -  -'.    647 

-^—  criminal  law  of,  power  to  alter  -  1363 
COKMITMENT  FOB  CONTEKPT. 

See  CONTBXFT   OF   COUKT. 

„   Pkivileob  of  Pablxaxbitt. 
„   Wabbakt. 

COMMITTEE  OF  PEIYUEaES- 

Decisipnsof     .      1261,1282,128a 
COMMON  PLEAS,  COUET    OF- 

See  Ccue  of  the   Serfeants-at' 
Lavj     ^  .  1294 

COiroiTIONAL  PABDON. 

See  Habbas  Cobpub.    1. 

CONQUEBED  COUNTBT. 

See  Colony.     1  and  3. 
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legislative  authority  of  Crown 

prerogative  as  to  aliens  in  - 

CONSPIBACT  —  Unlawful  A^sembly-^Cri- 
minal  Conspiracy — EvidcTwe.]  The  defendants 
with  others,  to  the  number  of  several  hundreds, 
many  of  them  armed  with  stickb,  held  meetinga 
at  late  hours  in  the  evenings  in  the  streets  and 
open  spaces  of  a  town,  and  made  speeches 
advocating  the  show  of  fi>rce  for  the  purpose  of 
intimidating  tfie  Govemmenf,  and  resort  to 
force  in  case  no  redress  could  be  otherwise 
obtained.  The  speeches  were  received  with 
cheers,  and  the  magistrates  who  passed  were 
^aned  and  hooted  at.  The  defendants  were 
indicted  for  conspiracy  and  unlawful  assembly. 
Alderson,  B.,  directed  the  jury  that  any  meeting 
assembled  under  such  circumstances  as,  accord- 
ing to  the  opinion  of  rational  and  firm  men,  are 
likely  to  endanger  the  peace  of  the  neighbour- 
hood, or  as  would  alarm  persons  of  reasonable 
firmness  and  courage  is  an  unlawful  assembly. 
In  determining,  whether  an  assembly  is  unlawful, 
the  jury  should  take  into  consideration  the  way 
in  which  the  meetings  were  held,  the  hour  of 
the  day,  and  the  language  used  by  the  persons 
assembled  and.  by  those  who  addcessed  thenou 
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Cfimiiial  oonspixaoy  oonniti  eitfaer  in 
tion,  an  agreement  to  do  an  illegal  act,  or  in 
eombination  and  agreement  to  elEeet  a  le|(al 
pnrpoee  by  iDegal  means.  Conspiiaej  to  incite 
to  diiafEection  is  eriminal ;  and  eo  is  the  nee  or 
•liow  of  physical  force ;  hat  petitioning  to  faring 
ahoot  an  alteration  of  the  law  is  not  nnlairfnL 
The  raling  in  Bex  ▼.  HmUy  1  St.  Tr.  N.8. 171, 
as  to  eridenoe  in  a  oonnairacy  approTed.    Thb 

QCTUI  ▲QAIHST  HsKBT  V nTOBNT  AMD  OtHMEM 

1087 

criminal,  definition  of         -  -  1082 

of  workmen,  to  keep  up  wages  by 

threats  and  Tiolenoe      -  -  1286 

OONTEMFT  OF  OOUBT. 

See  PuYiusos. 
„  Wabhant. 
——jurisdiction  of  Lord  Chancellor  in 

Bu^miptcy  to  commit  fSor        -     586 

COFVENTION  ACT. 

See  Statutes. 

COBIT  LAWS— Fonuation  of  Anti- 
Corn  Law  League         -  -  1075 

COEOHER'S       iisrauisiTiOH-  ^^^ 

Quashing  ...  1315 

OOUBT-MABTIAL. 

See  Statutes. 

trials  for  high  treason  in  eokmy  by    1293 

CBDOirAL  CONSPIRACT. 

See  CONSFI&AGT. 

,,  Unlawful  AsBBMBLX. 

CBDONAL  DTFORMATION. 

See  Justiobs  ov  thb  Pbagb. 

„    BlOT. 

CBDONAL      —^ 

public  officers   -  •      511}  540n 

CBOWN — Legislative  anthority  in  con- 
quered country  -  -  - 

«— ■  acquiescence  of,  in  order  of  colonial 
goyemor  not  equivalent  to 
express  authority 

——power  of,  to  create  courts  in 
colonies  -  -  - 

.— prerogative  as  to  aliens  in  con- 
quered or  ceded  conntiy 

-— -  interferen<^  in  administration  of 
justice  -  -  -  - 

-i—— right  of ,  to  determine  abeyance  of 
barony  in  favour  oi  heir  of 
attainted  coheir  -  -  1290 
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DEPOSITIONS— Riglit  of  prisoner  to 

copy  of  -  -  - 

DIGNITY— Cannot    be    tsken    away 

except   by  express    words    of 

statute  -  -  -  - 

^_-  abeyance   of,  right   of   Crown  to 

determine  .  -  - 

DOWER— Of  lands  in  Gibraltar 

DBOIT  D' AUBAINE  -In  Canada    - 

—  in  France   -  -  •  - 


1008 


1261 

1290 
603 
700 
713 


661 
568 

566 

596 


SLECnOHS— SoUien  at       - 

SYIDSNCB. 

See  LzBBU    8. 

admissibility  of  paiol,  as  to  oon- 

tents  of  plaeafds 
on  recalling  witness  after  ordering 

out  of  coort      .  -  - 

—  of  illegality  of  meeting,  proclama- 

tion      .  -  -  - 

fiesh,  on  appeal  to  Frivy  Conncil    - 

—— admissibility  of,  personal  alarm  from 

unlawful  assembly        -  -  1058 
statement  of,  prisoner  not  entitled 

to         -  -  -  1088 

—  reading   over,  at  second  trial  for 

same  ofFenoe  by  different  de- 
fendant ...  1179 

of  publication  of  libel,  handwriting  1182 

— —  taking  of,  ordering  witnesses  out 

^  court  -  -  -  1194 

EXPENSES— Of  special  jnrors  -  548n 


FELONY— Principals   and 

in  -  -  -  1087»  1140 

postponement  of  trial  for   -  54811,1067, 

1203 
FIRE-AEHS. 

See  Riot.    2. 

—  distributing  in  case  of  riot  -  -     522 

FOREIGN  ENLISTMENT. 
See  Statutks. 
„  Tbbspass.    4. 

FOREIGN  PBIZE  COURT. 

See  Tbbbpabs.    2. 


643 


644 


of  competent  jurisdiction,  effect  of 

condemnation  of  prise  - 

FOREIGN  SOVEREIGN. 

See  Trbspass.    2. 

not  bound  to  take  notice  of  Bngluh 

municipal  law  -  -  - 

GENERAL  CONVENTION-Of  ije 

working  classes  -    1165,1170 

GENERAL  ISSUE  —  Bridence  of 
justification  of  trespass  under 
plea  of     -  -  -  5851L,  588 

-*— eyidence   of  justification  of   libel 

under  plea  of    -  -  -  72SlL 

GOVERNOR.  COLONIAL. 

See  CoLONT.    2. 

TTATneAg  CORPUS— l.—/»»««  (if  Writ  m 
VacaHon-^Sufficiency  of  Betum^TnauportO' 
iionfrmn  Colonies-^CondiHotuU  Pardom  for 
High  Treasm-^Falsify  of  Bottom,']  Writs  of 
habeas  corpus  were  issued  by  a  judge  in 
vacation  for  bringing  up  Leonard  Watson  and 
others,  prisoners  in  the  borough  gaol  of  liver- 
pooL  The  keeper  of  the  gaol  brought  up  the 
prisoners  and  returned  in  the  case  of  each 
prisoner  (in  substance)  that  by  a  statuto  of 
Upper  Canada  the  Lieutenant  Governor  ia 
Council  was  empowered  to  grant  a  pardon,  on 
such  conditions  as  might  appear  proper,  to  r^^ 
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penons  then  under  ehntge  of  high  tieaaon  as 
should  hefore  arraignment  eooless  gnilt  and 
petition  for  pNSzdon;  that  the  prisoner  was  so 
pardoned  on  condition  of  tnuisportation  to 
Van  Diemen's  Land ;  that  for  want  of  means 
to  conyey  him  thither  directly  he  was  first  taken 
to  Quebec  in  Lower  Canada,  then  embarked  to 
England,  and  there  kept  in  custody  in  the  gaol 
of  Xirerpool  while  necessary  preparations  were 
made  for  transporting  him  to  Van  Diemen's 
Land.  On  motion  in  the  Court  of  Queen's 
Bench  to  discharge  the  prisoners,  held  by 
the  Court  that — (1.)  A  writ  of  habeas  corpus 
ad  wJbjieiendwn  sX  common  law  may  be  issued 
in  vacation  and  be  made  returnable  in  vaca- 
tion (at  chambeis).  (9.)  The  court  or  a  }u^e 
may  allow  or  direct  an  amendment  of  we 
return  even  after  it  has  been  read  or  filed,  or 
alter  judgment  thereon.  (8.)  For  the  purposes 
of  the  motion  the  return  fmust  be  leoeived  as 
primAfaeU  true,  and  the  court  will  not  require 
It  to  be  verified  by  aflidaviL  (4.)  The  court  may 
grant  a  rule  nisi  for  an  attachment  against  a 
person  who  makes  a  false  return,  and  will  amend 
the  return,  but  the  attachment  will  not  issue 
if  it  be  shown  that  there  was  no  such  wilful 
falsehood  as  may  be  a  contempt  of  court.  Per 
Lord  Denman,  C  J.,  qtuere  whether  on  an  afli- 
davit  of  falsehood  proceedings  to  quash  the 
return  may  not  be  directed.  (5.)  The  return 
need  not  set  out  the  indictments,  warrants,  or 
other  documents  the  effoct  of  which  it  purports 
to  state.  (6.)  The  Statute  of  Upper  Canada 
authorising  conditional  pardons  was  not  ultra 
vires,  either  on  the  ground  of  repugnancy  to 
English  law,  or  on  3ie  ground  that  the  per- 
formance of  the  condition  must  take  place  out 
of  Upper  Canada.  (7.)  The  transmission  of 
the  prisoner  to  Lower  Canada  and  thence  to 
England,  and  his  detention  in  the  borough  gaol 
of  Liverpool,  in  the  necessary  perfbrmance  of 
the  condition  to  which  the  prisoner  had  agreed, 
were  lawful  as  being  under  the  circumstances 
necessarily  incident  to  the  enforcement  by  the 
Crown  of  that  condition,  and  no  warrants  were 
necessary  or  material.  {S.)  Certain  of  the 
pardons  were  not  vitiated  by  reason  of  the  con- 
dition being  for  transportation  for  a  period  to 
be  computed  from  the  time  of  aniviJ  in  Van 
Diemen's  Land.  On  a  subsequent  application 
to  the  Court  of  Exchequer  for  writs  of  habeas 
corpus  in  the  same  cases,  held  by  the  Court — 
That  an  affidavit  in  support  of  the  application 
was  necessary  from  the  party  who  clamied  the 
writ,  or  else  an  affidavit  from  some  other  person 
to  the  efFect  that  the  party  on  whose  behalf  the 
writ  is  claimed  is  so  coerced  as  to  be  unable 
to  make  an  affidavit  On  return  of  the  writs 
and  motion  to  discharge  the  prisoners,  held 
by  the  Court — ^That  if  the  condition  of  the 
pardons  was  void  or  was  renounced  by  the 
prisoners,  then  they  were  in  the  position  of 
penons  liable  to  be  tried  in  England  for  their 
treason  committed  in  Upper  Canada,  and  any 
subject  might  detain  them  to  be  dealt  with 
according  to  law.    Thb  Canadian  Psisonerb' 

Case 963 

2. — CommUment  /or   Contempt  by  House  of 
Commons    Juris£etum   of  Courts   of  Law.} 


rrkmtkn  oOBFUS-^oahiiifed. 

To  a  writ  of  habeas  corpus  ad  subjiciendum, 
&c.  it  was  returned  by  the  Serjeant-at-Arms  of 
the  House  of  Commons  that  he  detained  the 
prisoners  on  the  following  warrant,  directed  to 
him  by  the  Speaker  :  <*  Curtis  21^  die  Januarii 
1840.  Whereas 'the  House  of  Commons  have 
this  day  resolved  that  William  Evans  and  John 
Wheelton,  SheriiF  of  Middlesex,  having  been 
guilty  of  a  contempt  and  breach  of  the  privi- 
lM;es  of  this  House  be  committed  to  the  custody 
ofthe  Serjeant-«t-Arms  attending  this  House, 
these  are  therefore  to  require  you  to  take  into 
your  custody  the  bodies  of  the  said  William 
Evans  and  John  Wheelton,  and  them  safely  to 
keep  during  the  pleasure  of  this  House,  for  which 
this  shall  be  your  sufficient  warrant.  Given 
under  my  hand,  &c. — Cha&lks  Shaw  Lnrvbs, 
Speaker."  Held  by  the  Court  that^l.  A 
warrant  of  commitment  by  order  of  the  House 
of  Commons  fbr  contempt  of  the  House  need 
not  specify  the  grounds  of  the  order,  a.  What- 
ever jurisdiction  a  court  of  law  may  have  when 
the  grounds  are  specified  in  the  warrant,  it  has 
no  jurisdicton  to  inquire  into  their  existence  or 
sufficiency  when  they  are  not  specified,  and  in 
such  case  the  return  of  the  warrant  is  con- 
clusive. The  Court  will  take  judicial  notice  of 
the  office  of  the  Speaker  of  the  House,  and  of 
his  authority  to  give  effect  to  its  order.  4.  The 
warrant  was  not  vitiated  by  verbal  defects. 
Cass  ov  thb  SfiBUFF  or  Middlsskx  -  1239 

HEBIOI — Justification  of  seisure  under 

authority  of  lord  of  manor       -     642 

HIGH  IBEABON— Seekiuff  to  obtain 

political  measure  by  nirce         -  10S4 

-— —  any  subject  may  detain  person  con- 
fessing himself  guilty  of  -  1036 

trial  by  court-martial  for,  in  colony    1293 

— —  maybe  committed  by  aliens,  opinions 

of  Law  Officers  -  -  1357 

HOUSE  OF  COMMOirS. 

See  Habsas  Cobfus.    2. 

„    LiBSL.      1. 

„   Pbivhjbob  of  Pabtjamknt. 


ILLEOAL  ACT — Doer  of,  cannot  claim 
assistance  of  court  of  law  to  en< 
force  it-  .  .  - 


644 


1037 
1149 

-  1189 


INDICTMENT— ^or  conspiracy  and 
unlawful  assembly 

— -  for  seditious  libel    - 

_ words  and    unlawful 

bly        - 

specifying  parish  but  not  ecdesiaa- 

ti«d    division    where    ofFence 

laid      -  -  -     1112,1145 

INFOBMATIONS —Against    magis- 
trates, for  neglect  of  duty         •     2611 


JUDOBS— Of  superior  courts,  no  action 
against,  tor  judicial  acts 


585,1324, 
1884 
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JUDICIAL  ACTS^l^ot  only'  thoM 

done  in  ooort    -  -    1333|  1338 

JUDICIAL  NOnCS— Of  exereiae  of 

prerogatiTe  in  a  colony  -     818 

^■^^  of  the  office  and  anthority  of  the 
Speaker  of  the  Hooie  of  Com- 
mons   .  -  •  •  1255 

JUB0B8 — Challenge  to,  in  misdemea- 
nor      -  -  -  -  1178 

JUSTICXS    OF    THE    PEACE  — 

Power  to  raise  jwjse  comitatuM  -     354 

-^—  general  dotj  in  ease  of  riot  -     519 

most  give  reasonable  warning  to 

assemble  for  suppressing  riot  -  531 
•— ^  not   required   to  keep   disposable 

force  in  case  of  riot  -  527)  533 
*— -  not  expected  to  exhibit  knowledge 

of  military  tactics  in  suppressing 

riot      -  -     529 

*— •  not  bound   to  ride  with  military 

charging  rioters  -         531, 539 

-^—  position  of,  not  analogous  to  judges 

of  superior  courts  as  regards 

issue  of  warrants  -  -   1334 

•— ^  general  duties  of    -  -  -  1335 

—  actions  against       ...  1345 
JUSTIdES,  WBIT  OP— Nature  of-  770ll 

jusTipicATioir  nr  tsespass 

— For  seising  vessel  as  prise 
under  orders  of  foreign  sove- 
reign    -  -  -  -     631 

— -»  for  commitment  for  contempt  by 
Lord  Chancellor  in  bank- 
ruptcy ....    569 

—  for  arrest  by  warrant  of  Chief  Jus- 

tice of  King's  Bench     -  -   1317 

kutgps  bekch,  court  op-ju- 

risdiction  of  Judge  of.  See 
Taaffey.Dcwnes         -     1317,1334 

JjfHHIi — \, — House  of  Commons — Courts  of 
Law — Jurisdiction  of  Courts  in  relation  to 
Privileges  asserted  by  a  House  of  Parlitunent,} 
Action  against  the  printers  to  the  House  of 
Commons  for  libels  contained  in  Parliamentary 
papers.  The  defendants  pleaded  the  previous 
authority  and  order  of  the  House  of  Commons 
for  the  publication,  and  a  resolution  of  the 
House  of  Commons  (after  action  brought)  de- 
claring and  adjudging  its  power  to  authorise 
the  publication  of  such  of  its  reports,  votes,  and 
proceedings  as  it  should  deem  necessary  or  con- 
ducive to  the  public  interests.  Held  by  the 
Court  that— I.  The  Court  had  jurisdiction  to 
inquire,  for  the  purposes  of  the  action,  into  the 
existence  and  extent  of  the  privilege  or  power 
alleged  in  the  plea.  2.  In  euch  inquiry  the 
resolution  and  declaration  of  the  House  of  Com- 
mons did  not  conclude  the  Court.  3.  The  privi- 
leges or  powers  of  the  House  did  not  include 
the  power  to  authorise  as  against  the  plaintiff 
•  the  publication  of  the  libel  to  the  general  public 
as  distinguished  from  the  members  of  the  House. 


UBEJr-canimmed. 

By  FMtcson,  J.^-4.  DeebntioiiB  by  tbe  Hove 
of  its  own  prhrilages  ought  to  be  treated  with 
all  possible  respect  as  authorities  or  eridenees, 
although  not  conclusive.    Stockdalb  t.  Hav- 

.    728 


8. — SediHom  Libel.^  A  distniiwiiee  took 
place  in  the  Boll  Ring  in  Birmingham  on  the 
evening  of  the  4th  July  1839.  Several  eonsta- 
bles»  brought  from  London  to  repress  rioting, 
were  sevmly  injured  in  an  attempt  to  disperse^ 
by  order  of  tiie  magistrates,  a  meeting  in  the 
Boll  Ring.  C.  printed  a  placard  containing 
certain  lesohitions  of  a  body  known  as  the 
Qeneral  Convention,  in  which  it  was  stated  that 
''a  wanton,  flagrant,  an  uigust  outrage  had 
been  made  upon  the  people  of  Birmingham  by 
a  bloodthirsty  and  unconstitutional  fbrce  hen 
London,"  and  that  '<  the  people  of  Birmingham 
are  the  best  judges  of  their  own  right  to  meet  in 
the  Bull  Ring."  C.  was  indicted  for  publishing 
a  seditious  libel.  Littledale,  J.,  directed  the 
jury  that  the  question  for  the  jury  was  whether 
the  resolutions  were  a  calm  discussion  of  the 
conduct  of  the  police  as  a  public  question,  or 
were  intended  to  persuade  people  to  make  use 
of  physical  force  and  to  incite  them  to  tmnnit 
and  disorder.  The  Qtibbn  against  Johh  Coir 
UNS 114(^ 

3. — Seditious  Libel — Evidence  of  Publico' 
tioH,']  The  defendant  wrote  and  si^ed  a  hand- 
bill which  was  printed  and  published  in  tbe 
circumstances  stated  above  in  the  report  of  R. 
V.  Collins.  Indictment  for  publishing  a  sedi- 
tious libel.  Littledale,  J.,  ruled  that  evidence 
of  a  document  which  has  been  published  being 
in  the  handwriting  of  A.  is  primd  facie  evidenee 
of  publication  by  A.  A  publication  which  hss 
a  direct  tendency  to  cause  unlawful  meetings 
and  disturbances,  and  to  lead  to  a  violation  of 
the  laws,  is  a  seditious  libel.     Thb    Qdxw 

AOAIKBT  LOVBTT  ...    1177 

— ^-  sale  of,  immaterial  as  to  cause  of 
action,  but  material  as  to 
damages  -     8M 

— ^  publication  of  reports  of  trials         -     896 

rights  of  aliens  to  sue  for  damages 

for        .  -  -  -1314 

LORD    LIEUTENANT— No    action 

for  official  acu  lies  against       -  1225- 


KAOISTRATES. 

See  Justices  of  the  Pbacb. 
„   Riot. 

MAHOXEDAN  LAW— As  to  aliens 
holding  land     ... 

MAJOBITT. 

See  Vbria  ..^BrATis. 

MALICE — lu  setting  fire  to  houses 

MABTIAL  LAW. 

See  Court  Martial. 
,,    Statutes. 


Tom 


•  opinion  of  Law  Officers  as  to  pro- 
clamation of,  in  colony  - 


136S 
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lIEETIirOS,  PUBLIC. 

See  Uivi<A.wFi7L  Abmmblt. 

MEMBEBS  OF  PABLIAKENT- 

paymentof  •  -  1083 
priyileges  of. 

See  Privilege. 
— *-  property  qualification  of     -  -  1083 

MILITABT— Duties  of. 
See  Riot. 
^   Unlawful  Assxxblt. 

mUTIA— Suspension  of  ballots  for  -1054n 

IQKES — Crown  rights  in,  do  not  ex- 
tend to  mines  in  India  -  -     713 

MISDEMEANOB— Bight  to  traverse  - 1089, 

1149,1177 

^ challenge  to  jurors  - 
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MONET  OBANTS-Privilege  of  Com- 
mons as  to        - 

XITBDEB — Use  of  deadly  weapon  pre- 
pared beforehand  to  resist  arrest 


1178 
855 
565 


"HATIOHAL    COITVEHTIOH*'- 

Bstablishment  of  -  - 


illegality  of 

^—  delegates  to 


563 
567,1084 
-  1042 


*•  NATIONAL     PETITION  "-Pre- 
sentation of     -  -  1066n,  1168 

"NATIONAL  BENT  "-Payments  to  1057 

618 


NAVAL  COMXANDEB- Exercise 

of  sovereign  authority  by 


NE&LECT   OP  DUTY  — By  magis- 

See  Criminal  NaoLiOBirox. 
„    Riot. 

NOTICE— bT  Secretary  of  State  as  to 

pubhc  meeting     -     662,  566, 1065 

by  magistrates  as  to  public  meet- 
ings    -  -  -  -  1049 


OATH— Of  justices  -  -  -  772 
administration  of,  to  witnesses  in 

Parliamentary  proceedings      -     928, 

944 
unlawful,  punishment  for  adminis 

tering   -  -  -  -  1280 

OPPICEB. 

See  PuBLio  Officer. 


PABDON— Conditional. 

See  Habeas  Corpus.    1. 

—  on  such  conditions  as  may  seem  fit, 

validity  of         -  -  -    1011 

—  on  Toid  condition  is  Toid  itself        -  1034 


PABLIAMENT-Law  of,  right  and 

duty  of  courts  of  law  aa  to       -    863, 

911 

court  of,  its  relation  to  courts  of 

Uw      -  -       910,  931 

internal  conceroa  of,  not  subject  to 

inquiry  elsewhere    -    864,908,921, 

934 

privileges  of. 

See  Privilbob. 

PEEBAOE  —  Abeyance   of,  right    of 

Crown  to  determine     -  -  1290 

■  creation  of,  presumption  as  to  sum- 

-    mons  and  sitting  -  -  1282 

— —  claim  of,  method  of  determining     -   1261 

PEOPLE'S  CHABTEB. 

See  Chartists. 

PEBSONAL  ABBEST-Privilege  of 

freedom  from       -       767,  821,  866 

PIBACY — Lucri  caiuA,  under  colour 

of  pretended  commission  .-     638 

PLEADING.    . 

See  Trespass.     1. 

>— —  in  trespass  against  a  judge  for  a 

judicial  act,  general  issue         •    586, 

688 

special  justification  as  judge  -   1317 

— -  in  action  for"  libel,  justification 
under  order  of  House  of  Com- 
mons -     726x1,738,890 

in  action  for  false  imprisonment, 

information  to  ground  warrant  -  1331, 

1348 
POLICE. 

See  UiOT. 

„    Sfboial  Constables. 

„    Unlawful  Asbemblt. 

County  Police  BiU,  18S9    -  1054n 

Metropolitan,'employment  at  Bir- 

mingham riots  of      -       1098, 1103, 

1120,1163 

POLITICAL  UNION-At  Bristol    -   347, 

408, 467,  497 

-  at  Birmingham       .  ^  .   UOO 

POOB  LAW  AlCENDKENT  ACT, 

1834— Agitation  against  -  1058, 

1208, 1213, 1226, 1227 

POSSE  COMITATXTS— Power  of  jus- 
tice of  the  peace  to  raise    -   364,  626 

PBEBOGATl  VE  —  Judicial  notice  as 

to  exercise  of,  in  colonies  -     618 

as  to    cessio  btmorum  in  British 

Guiana  ...     g^g 

as  to  vmia  atatis  in  British  Guiana  618 

as  to  aliens  in  India           -           -  712 

as  to  aliens  in  Canada         -            -  1282 

as  to  mines,  royal  fish,  and  treasure 

trove  in  hidia  .            -            .  713 
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FBBSDlCPTIOlf — As  to  cnatkn  of 
pecragie  lir  writ  of  lumiiioni 
andsHtiiig  .    1282,1383 

PRINCIPAL  AND  A0C1880BT-  _^ 

In  felony         -  -  -   1138 

PBI80NBS— Stiitement  by,  when  de- 
fended by  coansel  before  6  &  7 
WUL4.C.114.-  -  -     559 

when   allowed  to  sit  by  coonael 

daring  trial  -     1084,1177 

-^-  lemored  into  dock  for  sentenoe      -  1084 

entitled  to  copy  of  depoattiona,  bat 

not  to  statement  of  eridenoe     -  1088 

ezamination  of,  by  magialnte        -  1159, 

1335 

PBiaONEBS'    COUNSEL    BILL, 

'     1832— Alladedto       -  -     549 

PBIZE  COUBT. 

See  TRBSPAaa.    9. 
— —  Foreiim,  conolaaiyeneas  of  sentence 

of       -         -         -         -    643 

PBIYILEOE  OF  P ABUAXENT- 

Freedom  of  debate       -  -     854 

from  arrest  -    757,  821,  855 

— —  money  grants         -  -  -     $55 

-^—  commitment  for  contempt  -  -    854 

— *  list  of  cases  between  166S    and 

1762     -  -  -  -  746b 

bow  far  Parliament  sole  judge  of   -    850, 

889,  934 
^-—  founded  in  necessity  -         881,  921 

PBOCLAMATION— Effect  of,  as  re- 
gards public  meeting    -  -     567 

PUBLICATION— Of  libelhandwriting 

primA/dcie  eridenoe  of  -   1180 

-^— .  of  libel,  not  excused  by  order  of 
House    of     Conmions    before 
3  &  4  Vict  c  9. 
See  LiBBL. 

of  reports  of  trials      -      763,  834,  898, 

902 

PUBLIC  HEETIN&. 

See  CONSFDIAOT. 

,y    Unlawful  Ambxblt. 
»-» sanction  of  authorities       -  -  1352 

PUBLIC  OFFICEB— Criminal  neglect 

of  duty  by         -  -      511, 540n 

MOT — ^1. — I^iy  to  suppren — Fetanioua  De- 
molition of  Houses  by  Bioters^  Homicide  in 
suppressing  RiotJ]  It  is  the  duty  of  everjr  per- 
son to  suppress  a  riot  by  eveir  means  m  his 
power.  In  this  respect  tiiere  is  no  distinction 
between  the  soldier  and  the  private  indiridual. 
Every  sheriff,  magistrate,  constable,  and  peace- 
officer  has  authority  to  command  every  other 
subject  of  the  Crown  to  assist  him  in  the  under- 
taking, and  every  man  is  bound,  when  called 
upon,  to  obey  the  call.  Under  7  &  8  Geo.  4. 
c.  80.  s.  8  (now  24  &  25  Vict  c.  97.  s.  11),  a 
person  taking  part  in  a  riotous  assembly  at  the 
time  when  the  act  of  demolishing  a  house  begins, 
comes  within  the  description  of  the  offence,  and 


BIOT — eoniinmed* 

is  liable  to  punishment,  although  he  £d  not 
actually  assist  in  the  demolition.  Under  7  ft  8 
Geo.  4.  c  80.  8.  2  (now  24  &  25  Vict,  c  97. 
B.  8),  it  is  not  necessary  to  show  ill-will  against 
the  person  whose  property  is  destroyed,  bat 
the  act  is  malicious  in  law  if  it  necessarily  tn- 
jures  such  person  and  is  done  wilfully.  If  a 
person  aiding  the  civil  power  in  clearing  the 
streets,  after  proclamation  made  under  the 
Biot  Act,  kills  a  person  by  a  pistol  shot,  and  if 
he  has  discharged  it  in  the  fair  and  honest  exe- 
cution of  his  duty  when  the  mob  were  resistii^, 
the  homieide  is  not  criminal.  Chajeos  ov 
TniDAL,  CJ.,  TO  1HB  Graxd  Jukt  at  Bhu- 

TOL  -----  1 

2. — JDuiy  ofMagistraiss  m  Case  of  Biois^ 
Use  of  Fire-arms  in  suppressing  Riots — Duty 
of  Subjects  m  ease  of  Riots — Duty  of  Military 
m  regard  to  Riots — Duty  of  Magistrate  under 
Statutes  relating  to  Special  Constables^]  Sr 
Qiarles  Wetherell,  recorder  of  Bristol,  sp- 
pointed  Saturday,  the  29th  October  1881,  for 
holding  the  gaol  deliveiy  in  that  city.  At  the 
request  of  Uie  magistrates,  who  feared  a  dis- 
turbanoe,  soldiers  were  sent  to  Bristol,  and 
about  800  special  constables  were  sworn  in.  A 
riot  .took  place  when  the  recorder  entered  the 
city  on  the  29th  October,  1681,  and  he  was 
compelled  to  leave  it  The  Biot  Act  was  read 
more  than  onee,  and  the  soldiers  were  called  in, 
but  they  did  not  fire.  By  midnight  quiet  was 
restored.  The  mayor  remained  at  the  Mansion 
House  all  night.  Barly  on  Sunday  morning  the 
riot  was  renewed  with  more  riolence ;  the  Blan- 
sion  House  was  attacked,  and  the  mayor  left  it 
and  went  to  the  GuildhaU.  About  midday  of 
Sunday  a  mob  attacked  Bridewell  and  set  frse 
the  prisoners.  It  afterwards  released  the  pri- 
soners in  the  city  gad,  destroyed  the  governor's 
honse,  a  toll-house,  the  prison  at  Lawford's 
Gate,  outside  the  city,  the  bishop's  palace,  the 
custom  house,  and  many  houses  on  two  sides  of 
Queen's  Square.  None  of  these  buildings  were 
defended.  The  mayor  called  a  meeting  at  the 
Guildhall  for  the  protection  of  the  ci^,  but  no 
measures  were  taken.  He  did  not  call  out  the 
Chelsea  pensioner^  of  whom  there  were  maay 
in  the  city,  nor  did  he  cause  preoepts  to  be 
issued  summoning  the  posse  eomitatus.  But  he 
gave  orders  that  public  notices  should  be  sent 
on  Sunday  mominff  to  all  the  places  of  worship 
requesting  the  inhabitants  to  form  themselvei 
into  bodies  and  come  to  the  GuildhaU.  On  the 
following  morning  (the  8 1st)  reinforcements  of 
troops  arrived.  The  commanding  officer  re- 
quested that  one  of  the  magistrates  should  ac- 
company him  on  horseback.  They  all  refused. 
But  the  commander  received  from  the  mayor  s 
letter  authorising  him  to  disperse  the  mob; 
which  was  done.  Information  against  the  mayor 
for  neglect  of  duty ;  and  trial  at  bar  before  Lord 
Tenterden,  C  J.,  Littledale,  Parke,  and  Taonton, 
JJ.  By  Littledale,  J.,  in  directing  the  jury 
(Parke  and  Tannton,  JJ.,  agreeing)'-That  a 
magistrate  or  other  person  whose  duty  it  is  to 
suppress  a  riot  is  bound  to  do  all  that  may  be 
reasonably  expected  in  the  circumstances  ftom 
a  man  of  honesty  and  of  ordinary  prudence^ 
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fiimnesB,  and  aodvity ;  that  honeaty  of  Intention 
is  not  of  itself  a  defence ;  that  a  magistrate  is 
not  required  to  ride  along  and  chaige  with  the 
military,  or  to  head  the  special  constables,  or  to 
give  orders  to  the  military  to  fire ;  that  he  is  oot 
bound  to  hire  men  to  aid  in  keeping  the  peace, 
bnt  only  to  collect  those  who  came  on  reason- 
able warning.  That  magistrates  may  supply  the 
King's  subjects  with  firearms  in  order  to  sup- 
press a  riot,  though  such  a  course  is  not  in 
general  prudent.  That  all  the  King's  subjects, 
upon  receiving  a  reasonable  warning  are  biDund 
to  aid  the  justices  in  suppressing  a  riot,  and  to 
attend  upon  the  paste  camiiatuM  upon  receiving 
reasonable  notioe,  though  precepts  have  not 
been  made  out  and  served.  That  a  military 
officer  may  in  quelling  a  riot  act  without  a  magis- 
trate, though  such  a  course  is  not  in  general 
prudent  By  Parke  and  Taunton,  JJ.  (Little- 
dale,  J.,  doubting)— -That  as  the  information 
contained  no  cha^  based  on  the  statutes  re- 
lating to  special  constables  the  jury  ought  not 
to  taJce  them  into  account ;  that  if  the  informa- 
tion had  contained  such  a  charge  the  defendant 
could  not  be  found  guilty  under  these  statutes 
unless  there  was  evidence  that  information  on 
oath  had  been  laid  in  accordance  with  them. 
Tax  KiHo  ▲GAINST  Chaklbs  Pinnst    -       11 

Z.^Biot  and  Unlawful  Assembly^EffiBct 
of  proclaiming  a  Meeting — Murder — Ktuing 
Pereon  lawfully  dispersing  Illegal  Meeting!] 
A  public  meeting  was  advertised  to  be  held  to 
adopt  preparatory  measures  for  holding  a  na- 
tional convention  as  the  only  means  of  obtaining 
and  securing  the  rights  of  the  people.  It  was 
notified  pubhcly  by  a  Secretary  of  State  that  the 
meeting  was  dangerous  to  the  public  peace  and 
illegal.  The  meeting  was  held  and,  without  the 
proclamation  from  the  Riot  Act  being  read,  was 
forcibly  dispersed  by  the  pofice.  Two  of  the 
police  when  taking  a  flag  from  one  of  the  stan- 
dard bearers  at  the  meeting  were  stabbed. 
Ruled  by  the  Court  that— A]  riotous  or  illegal 
meeting  may  be  dispersed,  by  force  if  necessary, 
although  the  proclamation  from  the  Riot  Act 
has  not  been  read.  A  meeting  to  adopt  pre- 
paratoiy  measures  for  holding  a  National  Con- 
vention as  the  only  means  of  obtaining  and 
securing  the  rights  of  the  people  is  an  illegal 
meeting.  A  notice  issued  by  order  of  the  Secre- 
tary ca  State,  describing  the  purpose  of  an 
intended  public  meeting  as  dangerous  to  the 
public  peace  and  illegBl  is  no  evidence  of  the 
purpose  of  such  meeting,  and  does  not  render 
such  meeting  illegal.  Attending  an  illegal  meet- 
ing knowing  it  to  be  so  is  an  offence  although 
no  proclamation  declaring  the  meeting  to  be 
illegal  has  been  issued  by  the  Government. 
Resistance  to  an  attempt  improperly  to  arrest 
must  be  proportioned  to  the  attempt,  and  if  a 
man  for  the  purpose  of  such  resistance  should 
kill  another  with  a  deadly  wei^n  which  he 
prepared  beforehand  in  order  to  resist  at  all 
hasards  any  attempt  to  arrest  him,  he  would  be 
guilty  of  murder.  Tsn  Kiif g  aoainst  Gbobgb 
-  -  -  -    643 
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4.— iZ»o/oiM  Detnolitum  qf  Houses^Feiony— 
Prmeipais  in  the  Second  Degre^^Indictmeni 


BlVS-^continMed, 

—PariehA  J.  H.,  F.  R.,  J.  J.,  and  T.  A.,  with 
others  to  the  number  of  2,000  or  8,000,  riotously 
and  tumultuously  assembled  together  in  an  open 
public  space  in  the  middle  of  a  town,  broke  into 
a  dwelling-house  and  shop,  plundered  the  pre- 
mises, and  set  them  on  fire.  H.  W.  addressed 
the  mob  in  violent  langnage  at  a  place  some 
distance  from  the  premises  destroyed;  but  it 
was  not  proved  that  he  was  present  when  they 
were*attacking  or  destroying.  Indictment  under 
7  &  8  Geo.  4.  c.  80.  Ruled  by  littiedale,  J., 
that^-It  is  not  necessary  in  order  to  make  a 
par^  guiltjr  of  felony  that  his  shoiUd  be  the 
hand  by  which  it  is  committed.  Those  who  are 
present,  aiding,  abetting,  and  assiBting  are  prin- 
cipals in  the  second  degree,  and  are  equally 
ffuilty  with  the  principals  in  the  first  degree. 
Nor  is  it  necessary  that  parties  aiding  diould 
be  within  view,  if  they  are  so  placed  as  to  pre- 
vent persons  from  coining  to  the  assistance  of 
the  party  injured*  If  rioters  attack  a  house  and 
begin  to  destroy  it,  the  fact  that  they  persisted 
until  prevented  by  the  military  and  poUce  from 
doing  further  mischief  is  evidence  of  a  beginning 
to  demolish  it  feloniously.  If  a  parish  is  divided 
into  several  divisions  for  ecclesiastical  purposes 
the  place  where  the  offence  was  committed  is 
weU  laid  in  such  parish  without  specifying  the 
particular  ecclesiastical  division,  Ths  QnsBir 
▲GAINST  Howell  ajw  Others  -  -  1087 

RIOT  ACT. 

See  Riot.    3. 
„    Statutes. 

BIOTOUS   DEMOLITIOir  OF    BTTILD- 
INOS^ftc. 

See  Riot.    1  and  4. 

BOTAL  FISH— Right  of  Sovereign  to, 

does  not  extrad  to  India  -     718 

BOTAL  PBEBOGATIVE. 

See  Prbsooatiyb. 

BOTAL  WABBANT-For  oi 
Court  of  C!ommon  Pleas  to 
practitioners     ...  1804 


SBDITIOnS  CONSPmACT. 

See  CoNSPiRAOT. 

SEBITIOnS  LIBEL. 

See  Libel.    S  and  8. 

SEDITIOUS  WOBDS— Indictment  for 

using    ....  1189 

SEBJEAETS-AT-LAW  -  Abolition 
ofright  of  exclusive  audience  of, 
in  C^urt  of  Common  Pleas       -  1204, 

1298n 
SHEBIFF — Duty  of,  to  suppress  riot  5,  368 
—  of  Middlesex. 

See    Byams    and    Whbelion 

(Index  ov  Pbofbb  Names). 

See  also  Libel,  1,  and  Habeab 

COBFUS,  2. 
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SICCA  EUPBE-What  .  65ta 

80LDIEB8 — Duty  of,  in  soppreMing 

riot        .  -  -       5,11,531 

SOVEBEIOK. 

See  Colony. 
„  Croww. 
„    Pkbbooativb. 

„     SOTAL  Wa&RAITT. 

8PEAKBB  OF  THS  HOUSS  OF 
COJOCONS  —  Judicial  Dodee 
taken  of  his  ofice 

^—  warrant  of,  for  commitment  for  eon- 
tempt    -  -  -  - 

SPECIAL  OOlOaSSION-AtBriito], 

1838      .... 

—  for  Berkfthire,  Wiltshire,  and  Hamp- 

shire, 1831 

—  at  Maryborough,  1888 
for  Connaugfat,  1806 

SPECIAL  CONSTABLES -Daty  of 

magistrates  as  to,  in  case  of  riot 

6. 11,  353, 518 

indictment  for  refusing  to  serve  as  -  1061 

STATISTICS—Of  informations  against 
magistrates  for  neglect  of  daty  - 

of  claims  for  compensation  for  da- 
mage in  Bristol  riots     - 

—  of  killed  and  wounded  in  Bristol 

riots      -  -  -  - 

population  of  Bristol  iu  1831 

— — -  of  cases  of  privilege  from  1668  to 
1762      - 

STATUTES— Applicable  to  India 
relating  to  transportation    - 

STATUTES  SEFEREED  TO:- 

15  Bdw.  8. — Reoocatio  Navantm  Or- 
dinoHonum  .... 

8   Bdw.  3.   c.  8.  —  King's  Letters  to 

Judges  ....  772ll 
18  Bdw.  3.  St.  4.  (Buff.)— Oa<A  of 

Justices       -       "    -  -     772 

80  Edw.  S.—Oath  of  Justices  -  -     772 

85  Bdw.  8.  St.  5.  c.  2.-^Treascn  -  1294 

11  Ric.  S.—Privilege  -  .  -     787 

18  Bic.  8.  c.  12. — Expenses  of  Knights 

of  the  Shire-  -  lOSSll 

18  Hen.  4.  c.  I.—Riot  -  6,  353 

8  Hen.  5.  st.  1.  c.  S.—Riot      -  6,  353 

88  Hen.  6.  c  \0.— Wages  of  KnighU 

of  the  Shire  -  1083n 

4  Hen.  8.  c.  S.^Priviiege  of  Parlia- 

ment  ....      3Q7 

87  Hen.  8.  c.  2.  —  Appointtnent  of 
Judges         ....  1343 

31  Hen.  8.c.  18. — Abolition  of  Monas* 

teries  ....  1005 

38  Hen.  8.  c.  13. — Aliens  taking  Leases 

697, 702 

1  &  2  Phil  &  Mar.  c.  IZ.-^ustices  of 
the  Peace     -  .  .  •  1335 
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995 
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Transportation       ...     995 
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Traneportation        ...     335 

89  Car.  8.  c  H.-^Slatute  of  Frauds     -     715 
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993, 1001, 124( 
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c.  8. — PrimUge  of  Parliament 

782,  757n,  8211L 
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turn  of  Members       -  1083ll 

10  Ann.  c  ^X.-^Scotch  ChurchPatron- 

age 1398 

1  Qeo.  1.  St.  8.  c  b.—Riot      -  .         6 

4  Geo.  1.  c.  1 1. — Piracy :  Transporta- 
tion- ....     335 

6  Geo.  1.  c.  2S.— Robbery:  Transport 
tation  ....     333 
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1003 
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699,  702 
4  Geo.  3.  c.  bi.^  Bankruptcy  -  -     783 
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13  Geo.  3.  c.  X4,-'West  Indian  Mort- 
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7  Will  4,  0.  7  (Canada).  —  Trantpor- 
tation  .....     999 

c  IS.'^MiUbank  PeniimUiary    -  1347, 

1349 


83211, 


and  1  Vict.  c.  Z2,-^Po§tagt 


c.8i.— Poftoye     -  83211, 883n 

c  89.— Gipitoi  PvadskmaU 

113811,1144^ 
1  Viet.  e.  S.  (Canada)— TYmmou  .  971 
0.  9.  (Canada)— CVtmiiia/ Zow  -1294, 

1363 

— >  e.  10.  (Canada).  —  Conditional 
Pardamfor  ItiMurreetion     987,  976,  993 

I  &  2  Vict.  c.  110.— /nao/v€ficy  -     950 
c.  112.— Canada  Indenmity  Act  -    984, 

996,1005 

8  ft  4  Vict  c.  9.  —  ParliaMenianf 
Papers         ....  88311 

5  &  6  Vict.  c.  28.—  WhiUhojfs  -  126311 

9  &  10  Vict  c.  54.— Conmom  PleoM    -  1298 

10  &  11  Vict,  c  2l.-^Soldier$  at  Elec- 
tions -  -  -  -  35iii 

II  &  12  Vict.  c.  42.— I>«;MWt<um«  for 
Prisoner,  frc.      -       1088n,  1112n,  1159 

12  &  18  Viet  c.  \Oe,—Banknq>tcy     -  782n 
14  &  15  Viet  c.  100.— TVoocTie  (f  In- 
dictment: Venue      -  1089ll,  111211 

20  &  21  Vict  c.  S.—WhiUboys         -  1263E 

21  &  22  Tict  0.  26.— ii6oft/tofi  of  Pro- 
perty QuaHfieaHon  of  Members  of 
PaHiametU  ...  1083n 

24  &  25  Viet  c.  97.— JPe/ontoM  Demo- 
iitiontf  Houses     -  2,  711, 109011, 1138n 

80  &  31  YicL  c.  S5.^I}epositimu  for 

Prisoner      -  1088n,  1112n 

32  &  88  Vict  0.  7.— Baj|Jkni|i<<^        -  782n 

83  &  84  Viet  o.  90,^Foreign  Enlist- 
ment -     622 

34  &  85  Viet  c.  88.  —  Parliament: 
Examination  of  Witnesses   -      92911,944 

41  &  42  Tict  c.  U.-- Factories  aud 

Workshops  -  -  -  1197n 

46  &  47  Vict  e.  52.— l^anArtipfay        •  782ll 

49  &  50  Vict.  e.  38.— iftof  ^Damages) 

Act,  1886     ....  402IL 

51  &  52  Vict  c.  41.— Xoco/  Gooem- 
meni  ....  402ii 

—  c.  42.'— Mortmain  and  Charitable 

Uses  -  -  •  .     U7 

c.  64.— rtW     -         -         -  902n 

STOLEN  PBOPEETT — Becent  pos- 

lession  of         -  -  -         9 

"THBESHEBSi"—  Insonection  of  the, 

in  Connaugfaty  1806      -  -  1267 

«TOET  RADICAL  "-Origin  of  name  1223 
TRANBPOETATIOlSr-Originof  .  979 
— -  statutes  relating  to  -  -  -     995 

»^-»- duration  of  -  ,  .  ,  iq|^2 


TEAVEE8E  OF  IirDICTlEElIT— 

ITor  misdemeanor  -  1089, 1149, 1177 

TREASON. 

See  HIGH  TsKASON. 

TBEASXTEE-TSOYE— Law  as  to,  n 

India    ....     713 

TREATIES  REFERRED  TO— Aix. 

larChapeUe        -  -  -     687 

-.—  Bast  India  Company  and  Serigah 

Dowla  .  -  -     687 

— ^  East   India    Company  and  Jaffier 

Ally      -  -  -  .     707 

Paris  ....  59211 

Utrecht      ...  592n,  603ii 

VersaiUee    -  -  -        592,596 

TRESPASS.— L—^iM^uaoi  act— Jurisdiction 
to  commit  for  Contempt  in  Bankruptcy — Plead- 
ing— General  Issue.^  The  Lord  Chaneellof, 
sitting  in  hankruptcy,  committed  Dicas  to  prison 
for  contempt  of  an  order  in  hankraptcy.  Dicas 
brooffht  an  action  against  the  Loi^  ChauceUor 
for  Uie  imprisonment.  The  only  plea  was  the 
general  issue.  It  was  argued  at  the  trial  that 
the  order  of  commitment  was  erroneously  made. 
Ruled  by  Lord  Lyndhurst,  C.B.,  that  — The 
Lord  Chancellor  sitting  in  bankmptcy  under 
6  Geo.  4,  c.  16,  could,  by  virtue  of  his  authority 
as  Lord  Chancellor,  conmut  for  contempt  No 
action  lies  against  the  Lord  Chancellor  for  an 
order  (even  though  erroneous)  made  in  the 
exercise  of  his  judicial  authority  in  a  matter 
within  his  jurisdiction.  The  general  issue  suf- 
ficed, inasmuch  as  no  action  could  lie.    DiciS 

AGAINST  LOED  BrOUOHAM  -  -      569 

2,— Foreign  Prize  CouH^Effeet  of  Con- 
demnation of  Prize— Foreign  Enlistment  Act,] 
Admiral  Napier,  a  natural-bom  British  subject, 
acting  as  chief  commander  of  a  squadron  in  the 
naval  service  of  Donna  Maria,  Queen  of  Por- 
tugal, without  the  licence  of  die  King  of  Eng- 
land, and  while  the  Queen  of  Portugal  was  at 
peace  with  England,  captured  a  British  re^ 
tered  steam  vessel,  the  property  of  D.,  a  British 
subject,  which  was  employ^  in  landing  in  Por- 
tugal military  forces  and  munitions  of  war  for 
service  against  the  Queen  of  PortogaL  The 
vessel  was  afterwards  condemned  as  lawful  piise 
of  war  in  the  Supreme  Tribunal  of  Marine  at 
Lisbon.  D.  brought  an  action  of  trespass  ibr 
the  seisure  of  the  vesseL  Judgment  for  the 
defendant.  Held  by  the  Court,  that  the  8«9i- 
tenoe  of  a  foreign  court  of  competent  jurisdic- 
tion condemning  a  neutral  vessel  taken  as  a 
prize  of  war  or  for  breach  of  blockade  is  con- 
elusive  on  all  the  world,  and  no  English  court 
can  call  in  question  the  propriety  or  grounds  ot 
such  condemnation.  The  captor  of  a  vessel  so 
condemned  is  not  liable  to  an  action  in  an  Eng- 
lish court  on  the  ground  that  his  military  service 
was  a  breach  of  the  Foreign  Enlistment  Act 
But  the  captor  could  not  set  up  as  a  defence  to 
such  action  that  the  vessel  was  itself  employed 
in  contravention  of  the  Foreign  Enlistment  Act 
without  averring  that  he  seised  the  vessel  on 
behalf  of  the  Crown  of  Enghmd.     Dobkbs 

AGAIK8T  NaPXKI^  r  -  -      OfA 
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TBIAL  AT  BAR— Proceclure  -    17b 

TBIALS— Postponement  of     -    548n,  1080 

pablioation  of  reports  of       -    TGSlly  902 

"  TWEKTY-POITB         PEBOUK- 

NAHS  "—District  round  Calcutta    687n 


TJKLAWFirL  ASSEMBLY  -  I>efiniHan.-i 
A  meeting  was  held  at  Hyde,  in  Cheshire,  on 
the  14th  KoYcmber  1838.  It  was  attended  by 
many  persons,  who  marched  in  procession  with 
banners.  Among  the  inscriptions  on  the  ban- 
ners were:  ^  Tyrants,  believe  and  tremble  I  " 
"  For  children  and  wife  we  will  war  to  the  knife," 
**  Ashton  demands  universal  suifrage  or  univer- 
sal vengeance."  Some  of  the  persons  present 
carried  firearms,  which  they  discharged  in  the 
course  of  the  meeting.  The  defendant  addressed 
the  meeting,  urging  the  people  to  arm  them- 
selves. Indictment  for  attending  an  unlawful 
assembly  and  for  inciting  the  people  to  unlawful 
acts.  Ruled  by  Patteson,  J. — That  wherever  a 
body  of  persons  meet  together  in  great  numbers 
in  such  a  manner  and  under  such  circumstances 
as  reasonably  to  excite  terror  and  alarm  in  the 
neighbourhood,  there  is  an  unlawful  assembly. 
The  Quben  aoainbt  Joseph  Batnsb   8tb- 

PUBN8       •  -  .  -  •     1180 

See  also  Conspikaot. 
„     BiOT.    8. 
—  definition  of,  by  AldersoD,  B.  .  1340 
difference  firom  riot            -     1313, 1350 


nVLAWFUL      ASSOCIATION  — 

What  constitutes  -  -   1281 

TJKLAWPUl  OATHS -What  are    -1280 


TEHDUE  OFFICE— In  Berbiee,  abo- 
lition of  -  -  .  609n 


VENUE— Of  trial  at  bar 


17n 


YENIA  JETATIS— In  British  Guiana, 

abolished  ...     013 


WABLIEE  STOBES  —  Justification 
under  order  of  foreign  Sovereign 
for  seiaure  of  neutrS  vessel  snp> 
plying  to  belligerent      -        621,  645 

WABBAKT~Of  Lord  Chancellor  for 
committal  of  contempt  in  bank- 
ruptcy -  -  .  .  57311 

-*— •  of  Speaker  of  House  of  Commons 

for  committal  for  contempt       -   1239 

— —  of  arrest,  jurisdiction  .of  judges  of 

King's  Bench  to  issue  -     1327, 1334 
See  BoTAL  Wasraht. 


WHITEBOT  ACTS   - 

See  Statutes. 


126311 
WHITEBOT  OFFENCES -Trials  for  1261 
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